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GASES  IN  6  TEXAS  APPEALS. 


6  Tex.  Apt.  1-20,  MYEBS  ▼.  STATE. 

Where  There  waB  No  Evidence  of  a  Conspiracy,  held  the  admission 
of  the  declarations  of  an  alleged  co-conspirator  were  improper, 
although  the  court  attempted  to  control  them  in  its  charge  to  the 
jury. 

Approved  in  Myers  v.  State,  8  Tex.  Ap.  324,  referring  to  original 
case  on  third  appeal  j  Nolen  v.  State,  8  Tex.  Ap.  596,  holding  error 
for  court  to  submit  defendant's  admissions  to  jury;  Bowden  v.  State, 
12  Tex.  Ap.  247,  referring  to  original  case  for  facts;  Armstead  y. 
State,  22  Tex.  Ap.  59,  2  S.  W.  629,  excluding  admissions  of  a  co-con- 
spirator made  after  homicide;  Shamburger  v  State,  24  Tex.  Ap.  457| 
6  S.  W.  542,  reversing  for  admitting  order  changing  venue. 

Distinguished  in  Heard  v.  State,  9  Tex.  Ap.  21,  24,  admitting  cer- 
tain papers  of  co-conspirator  under  indictment  of  forgery. 

A  Charge  on  Circumstantial  Evidence  That  Permitted  the  Jury  to 
consider  surmises  in  addition  to  the  facts  held  erroneous. 

Approved  in  Ward  v.  State,  10  Tex.  Ap.  297,  reversing  for  failure  to 
charge  on  circumstantial  evidence. 

Acts  and  Declarations  of  One  of  a  Company  of  Conspirators  are 
admissible  in  regard  to  the  common  design. 

Approved  in  Richards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  re- 
affirming rule. 

6  Tez.  Ap.  21-23,  HASSEI.MEYEB  V.  STATE. 

A  New  Trial  will  not  be  Granted  for  Newly  Discovered  Evidence 
where  diligence  is  not  shown,  or  the  evidence  would  not  change  the 
result. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  170,  holding  affidavits 
not  disclosing  names  of  informants  of  new  evidence  insufficient; 
Burns  v.  State,  12  Tex.  Ap.  278,  sustaining  refusal  of  new  trial  where 
evidence  would  not  change  result. 

6  Tez.  Ap.  2S-42,  MATTHEWS  v.  STATE. 

Where  Jurors  had  Been  Summoned  from  the  Coorthonae  Square^ 
held  no  ground  for  reversal  where  no  injury  shown. 

5  Tex.  Notes— 1  (1) 
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Approved  in  Frye  v.  State,  7  Tex.  .Ap.  98,  applying  rule  where  one 
jaror  sammoned  in  courtroom  but  not  challenged;  Luttrell  v.  State, 
14  Tex.  Ap.  152,  holding  Bummoning  of  jurors  from  courtroom  not 
ground  for  new  triah 

A  Charge  That»  in  Order  to  Convict  on  Evidence  of  an  Accomplice, 
''it  must  be  corroborated  in  each  material  fact  necessary  to  convict 
him,"  held  sufficient. 

Approved  in  Hodge  v.  State  (Tex.  Cr.),  64  S.  W.  242^  refusing  to 
reverse  where  charge  not  injurious  to  defendant. 

6  Tez.  Ap.  42-44,  HABBI80N  v.  STATE. 

Where  Court  Refused  to  Charge  That  drcumstantlal  Evidence 
must  exclude  any  other  hypothesis  but  guilt  of  defendant,  and  that 
each  chain  in  the  chain  of  facts  must  be  proved,  held  error. 

Approved  in  Hunt  v.  State,  7  Tex.  Ap.  236,  reversing  for  failure 
to  charge  on  circumstantial  evidence;  Smith  v.  State,  7  Tex.  Ap. 
385,  Wallace  v.  State,  7  Tex.  Ap.  574,  Eckert  v.  State,  9  Tex.  Ap. 
107,  and  State  v.  Moxley,  102  Mo.  389,  14  S.  W.  973,  all  reversing 
for  refusing  to  charge  under  rule;  Harrison  v.  State,  8  Tex.  Ap.  184, 
holding  charge  erroneous  where  it  instructed  jury  how  to  reason 
on  facts;  Taylor  v.  State,  9  Tex.  Ap.  104,  sustaining  charge  in  mur- 
der case;  Pogue  v.  State,  12  Tex.  Ap.  294,  holding  evidence  insuffi- 
cient to  support  conviction  of  murder.  See  notes,  97  Am.  St.  Bep.  794, 
796;  69  L.  B.  A.  194. 

Distinguished  in  Myers  v.  State,  7  Tex.  Ap.  657,  sustaining  charge 
as  to  evidence  necessary  for  conviction. 

6  Tez.  Ap.  44r-59,  PHILLIPS  v.  STATE. 

A  Charge  That  Circumstantial  Evidence  must  "Establish  the  Guilt 
of  defendant  to  a  moral  certainty  and  exclude  every  reasonable 
hypothesis  consistent  with  his  iAnocence,"  held  sufficient. 

Approved  in  Hunter  v.  State,  8  Tex.  Ap.  78,  applying  rule  where 
court  refused  defendant's  charge  on  variance  in  name. 

The  State  Need  not  Allow  Defendant  to  Look  at  the  List  of  Jurors 
from  which  it  has  struck  the  names  of  jurors  challenged  by  it. 

Reaffirmed  in  Vernon  v.  State   (Tex.  Cr.),  33  S.  W.  364. 

Where  Court  Admitted  Evidence  for  Prosecution  after  defendant 
had  closed  his  testimony,  held  not  error. 

Approved  in  Goodwin  v.  State,  96  Ind.  557,  refusing  to  reverse 
where  testimony  admitted  after  defendant's  evidence  was  in. 

Miscellaneous. — ^Burlesan  v.  State  (Tex.  Ap.),.  15  S.  W.  175,  grant- 
ing new  trial  where  juror  was  influenced  by  statement  that  if  de- 
fendant found  guilty  of  misdemeanor  he  would  be  a  charge  on  tax- 
payer and  not  so  if  convicted  of  felony. 

6  Tez.  Ap.  59-72,  COWABJD  v.  STATE. 

An  Indictment  of  Defendant's  Brother  for  Theft  from  the  Do- 
ceased  is  admissible  to  show  motive  for  homicide  by  defendant. 

Approved  in  Bucker  v.  State,  7  Tex.  Ap.  560,  admitting  indictment 
of  assault  where  it  tended  to  show  ill-will  of  defendant  toward  de- 
ceased; Powell  V.  State,  13  Tex.  Ap.  252,  admitting  evidence  to 
show  defendant  had  served  time  for  having  burglarized  deceased's 
house;  Gravely  v.  State,  45  Neb.  882,  64  N.  W.  454,  admitting  evi- 
dence of  defendant's  quarrel  with  deceased's  wife. 
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6  Tex.  Ap.  07-112,  HABBIS  v.  8TATK 

Where  Jnxors  were  Snimnoiied  liy  Sheriff  Without  Order  of  Oonrti 
but  they  were  not  allowed  to  serre  on  jurj,  held  there  was  no  error 
in  completing  the  panel  with  jurors  properly  summoned. 

Approved  in  Bichardson  v.  State,  7  Tex.  Ap.  491,  where  sheriff 
ordered  to  summon  talesman;  Taylor  v.  State,  14  Tex.  Ap.  351, 
where  lest  than  thirty-six  had  been  summoned;  Williams  v.  State, 
29  Tex.  Ap.  100,  14  S.  W.  390,  although  error  for  sheriff  to  change 
name  of  juror,  yet  refusing  to  reverse  where  no  prejudice  to  de- 
fendant shown. 

Where  the  Special  Venire  Is  Exhausted,  the  Defendant  is  not 
entitled  to  be  served  with  a  list  of  talesmen  summoned  to  complete 
the  panel. 

Beaf&rmed  in  Gardenhire  v.  State,  6  Tex.  Ap.  151;  Brotherton  v. 
State,  30  Tex.  Ap.  371,  17  S.  W.  932;  Dow  v.  State,  31  Tex.  Cr.  287, 
20  S.  W.  583. 

Where  a  Prisoner,  After  Arrest,  Handed  a  Written  Confession  to 
an  officer  after  being  cautioned  by  him,  held  the  confession  was  ad- 
missible. 

Approved  in  Bryant  v.  State,  18  Tex.  Ap.  115,  holding  not  error 
to  admit  confession  voluntarily  mado  after  arrest.  See  notes,  6  Am. 
St.  Bep.  243;  18  L.  B.  A.  (n.  s.)  792. 

The  Court  will  not  Bevlse  the  Befusal  of  a  Continuance  unless 
a  bill  of  exceptions  is  taken. 

Beaffirmed  in  Plumley  v.  State,  8  Tex.  Ap.  530;  Esher  v.  State,  13 
Tex.  Ap.  610. 

6  Tex.  Ap.  112-113,  OOBBIAN  V.  STATE. 

Where  the  Becord  Falls  to  Show  That  Defendant  Entered  Any 
Plea»  the  judgment  will  be  reversed. 

Beaffirmed  in  White  v.  State,  7  Tex.  Ap.  374.  See  note,  13  L.  B. 
A.  (n.  s.)  812. 

6  Tex.  Ap.  113-121,  DILL  v.  STATE. 

Where  the  Prosecuting  Witness  In  an  Action  for  Bobbery  stated 
that  he  had  surrendered  his  money  because  he  believed  he  would  be 
shot,  held  admissible. 

Approved  in  Powers  v.  State,  23  Tex.  Ap.  65,  5  S.  W,  157,  admitting 
opinion  of  witness  that  defendant's  manner  was  insulting;  Meyers 
V.  State,  37  Tex.  Gr.  211,  39  S.  W.  113,  admitting  evidence  to  show 
defendant's  manner  peaceable  before  the  killing.  See  note,  70  Am. 
Dec.  186. 

6  Tex.  Ap.  121-133,  OOSE  v.  STATE. 

Evidence  of  Flight  is  Admissible  to  Baise  the  Presumption  of 
guilt. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  617,  admitting  such  evi- 
dence in  murder  case;  Gilleland  v.  State,  24  Tex.  Ap.  529,  7  S.  W. 
241,  admitting  evidence  of  flight  of  defendant  after  indictment. 

A  Judgment  will  not  be  Beyersed  for  the  Admission  of  immaterial 
evidence. 

Approved  in  Evans  v.  State,  13  Tex.  Ap.  240,  admitting  evidence 
to  show  movements, of  a  preacher  in  connection  with  murder  by 
negroes;   Graves  y.   State,   14  Tex.   Ap.    120,   holding   admission   of 
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peaceable  character  of  deceased  not  material  error;  Ashlock  v.  State, 
16  Tex.  Ap.  21,  holding  admission  of  certain  hearsay  evidence  in  case 
of  theft  of  mare  harmless;  McMurray  v.  State  (Tex.  Or.),  56  S. 
W.  78,  refusing  to  reverse  for  harmless  error  in  rejecting  testimony; 
Bond  V.  State,  20  Tex.  Ap.  438,  holding  admission  of  question  "Are 
you  a  farmer  f"  not  error  in  robbery  case. 

Distinguished  in  Capps  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518, 
reversing  for  admitting  statement  of  defendant  made  while  under 
arrest. 

The  Fact  That  the  Judge  Asked  a  Juror  Several  Times  whether  the 
verdict  was  his  or  not,  and  he  at  length  said  it  was,  held  did  not 
constitute  coercion. 

Approved  in  Magee  v.  State,  14  Tex.  Ap.  377,  holding  evidence 
did  not  show  that  juror  was  coerced. 

It  is  not  Proper  to  Instruct  upon  Matters  not  put  in  issue  by 
pleadings  nor  mooted  by  evidence. 

Approved  in  Jones  v.  State,  130  Ga.  287,  60  S.  E.  846,  where  in 
murder  prosecution  state  proved  the  homicide  committed,  and  accused 
did  not  controvert  that  fact,  not  error  for  court  to  use  word  "homi- 
cide" in  referring  to  act. 

6  Tez.  Ap.  133-142,  DAVIS  ▼.  STATE. 

An  Indictment  by  the  Grand  Jurors  "Impaneled,  charged,  and 
sworn  to  inquire  of  offenses  committed  in  the  county  of  Montague," 
etc.,  sufficiently  designates  it  as  the  act  of  the  grand  jury  of  that 
county. 

Approved  in  Vanvickle  v.  State,  22  Tex.  Ap.  626,  2  S.  W.  643,  and 
Coker  v.  State,  7  Tex.  Ap.  85,  both  sustaining  similar  indictment. 

Statute  Becognizing  Bight  of  Parent  to  Chastise  His  Child  applies 
only  where  actual  relation  of  parent  and  child  exists  between 
parties.    See  note,  21  L.  B.  A.  (n.  s.)   217. 

In  a  Trial  for  Aggravated  Assault  not  Error  for  the  Court  to  tell 
jury  that  accused  was  adult  male  and  complaining  witness  a  female, 
where  there  was  no  dispute  as  to  facts. 

Distinguished  in  Hartsell  v.  State,  55  Tex.  Gr.  390,  116  S.  W. 
1159,  reversing  where  only  evidence  that  accused  was  an  adult  male 
was  that  prosecutrix  called  him  a  "boy"  in  one  part  of  her  testimony 
and  a  "man''  in  another. 

6  Tez.  Ap.  144-146,  BBIOaS  ▼.  STATE. 

That  the  Blade  of  a  Knife  was  Three  Inches  Long,  and  that  the 
wound  was  made  near  the  spine,  held  sufficient  to  constitute  it  a 
deadly  weapon. 

Approved  in  Tollett  v.  State  (Tex.  Cr.),  55  S.  W.  335,  defining 
deadly  weapon.    See  note,  21  L.  B.  A.  (n.  s.)   502. 

Distinguished  in  McGrew  v.  State,  19  Tex.  Ap.  304,  an  indictment 
charging  assault  with  a  "bois  d'arc"  stick,  held  not  sustained  by 
proof  that  it  was  committed  with  a  picket. 

A  Deadly  Weapon  is  One  Likely  to  Produce  Death  or  to  inflict 
great  bodily  harm. 

See  note,  21  L.  B.  A.  (n.  s.)  497. 

6  Tex.  Ap.  147-154,  GABDENHIBE  V.  STATE. 

When  the  Special  Venire  is  Exhausted,  Defendant  is  not  entitled 
to  a  libt  of  talesmen  summoned  to  complete  the  paneL 
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Beaffirmed  in  Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  W.  932; 
Dow  V.  State,  31  Tex.  Cr.  287,  20  S.  W.  583. 

Wliere  Defendant  had  not  Ezhaasted  His  Peremptory  Challenges 
before  jury  was  made  up,  held  the  rulings  of  the  lower  court  would 
not  be  reversed,  where  no  injury  shown. 

Approved  in  Heacock  v.  State,  13  Tex.  Ap.  130,  holding  subscrip- 
tion to  a  prosecuting  fund  did  not  disqualify  juror;  Cavitt  v.  State, 
15  Tex.  Ap.  200,  holding  rejection  of  question  whether  jurors  had 
neighborly  regard  for  negro  not  error;  Leach  v.  State  (Tex.  Cr.), 
49  S.  W.  581,  holding  refusal  to  allow  defendant  to  ask  jurors  as 
to  prejudice  in  local  option  cases  harmless  where  no  injury  shown; 
Mason  v.  State,  15  Tex.  Ap.  549,  holding  rejection  of  juror  who  had 
told  defendant  that  he  "hoped"  he  would  come  out  all  right,  proper. 

Distinguished  in  Wade  v.  State,  12  Tex.  Ap.  370,  reversing  where 
court  discharged  juror  who  had  heard  preliminary  testimony  but 
had  formed  no  opinion. 

A  Fine  of  Forty  Dollars  and  Ten  Days'  Imprisonment  is  not  un- 
usually and  oppressively  severe  as  punishment  for  keeping  bank 
for  purpose  of  gaming. 

See  note,  35  L.  B.  A.  568,  572. 

6  Tez.  Ap.  154-158,  WILSON  v.  STATE. 

Misnomer  of  Defendant  In  Information  may  be  Changed  upon  his 
suggestion. 

Distinguished  in  Lazenberry  v.  State,  50  Tex.  Cr.  358,  97  S.  W. 
88,  holding  in  motion  for  continuance,  where  defendant  stated  his 
name  was  incorrectly  alleged  in  information  and  complaint,  county 
attorney  is  unauthorized  to  suggest  amendment  accordingly  and  com- 
plaint is  not  amendable. 

6  Tez.  Ap.  15&-164,  McKNIGHT  v.  STATE. 

The  Admission  of  the  Suspicions  of  a  Witness  is  Ground  for  re- 
versal. 

Approved  in  Tyson  v.  State,  14  Tex.  Ap.  391,  holding  error  to 
read  transcript  on  change  of  venue;  Cleveland  v.  Duggan,  2  Tex. 
Ap.  Civ.  65,  excluding  conclusion  of  witness  as  to  whether  a  mort- 
gage was  fraudulent;  State  v.  Thomas,  78  Mo.  343,  reversing  where 
character  of  witness  introduced. 

Distinguished  in  Logan  v.  State,  17  Tex.  Ap.  57,  not  reversing 
where  evidence  immaterial. 

An  Instruction  That  if  a  Negress  had  Lived  With  a  Slave  before 
her  emancipation  as  his  wife  until  1876  she  was  deemed  to  have  been 
married  to  him,  is  correct. 

Approved  in  Stewart  v.  State,  7  Tex.  Ap.  328,  holding,  in  an  action 
for  adultery,  necessary  to  allege  that  slave  was  married  in  March, 
1870. 

6  Tez.  Ap.  169-181,  BINGHAM  V.  STATE. 

In  Assault  to  Commit  Murder  Defendant  cannot  Show  that  prosecut- 
ing witness  from  his  general  reputation  would  be  likely  in  a  difficulty 
to  use  a  weapon. 

Approved  in  Heffington  v.  State,  41  Tex.  Cr.  320,  54  S.  W.  758,  re- 
jecting evidence  of  threats  of  deceased  to  cut  someone,  made  several 
hours  previously  but  not  communicated  to  defendant.  See  note,  3 
L.  B.  A.  (n.  8.)  366. 
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In  Oasa  of  Mntnal  Combat^  if  an  XJndne  Advantage  is  Taken  by 
one  party  who  woands  the  other,  held  each  act  would  amount  to  an 
assault  with  intent  to  commit  murder. 

Approved  in  Willis  y.  State,  10  Tex.  Ap.  494,  sustaining  charge 
under  rule. 

A  Judgment  will  not  be  Beversed  for  Bemarks  of  Counsel  to  jury 
unless  the  court  abused  its  discretion  in  permitting  it. 

Approved  in  Cross  v.  State,  11  Tex.  Ap.  88,  where  prosecuting 
attorney  permitted  to  show  inapplicability  of  charge  in  another  case 
to  case  at  bar. 

The  Bule  That  There  must  be  Some  Overt  Act  before  evidence  of 
threats  against  accused  is  admissible  applies  to  cases  of  assault  with 
intent  to  commit  murder. 

See  note,  3  L.  B.  A.  (n.  s.)  858. 

Where  Threats  of  Violence  are  Proved,  Evidence  of  general  charac- 
ter of  party  as  dangerous  man  is  admissible. 

Approved  in  Hefflngton  v.  State,  41  Tex.  Cr.  322,  54  S.  W.  758, 
in  prosecution  for  murder,  issue  being  whether  homicide  was  com- 
mitted in  malice  or  self-defense,  evidence  of  general  character  of 
deceased  as  dangerous  man  is  admissible.  See  note,  124  Am.  St.  Bep. 
1019. 

6  Tex.  Ap.  181-184,  BEBLINEB  v.  STATE. 

Indictment  must  Allege  Conjunctively  Independent  Acta  which  con- 
stitute the  offense. 

Approved  in  Countryman  v.  State,  52  Tex.  Cr.  24,  105  S.  W.  181, 
holding  information  charging  unlawful  carrying  of  knuckles  "on  or 
about"  defendant's  person  insufficient;  Davis  v.  State,  23  Tex.  Ap. 
639,  5  S.  W.  149,  holding  indictment  for  carrying  pistol  on  or  about 
person  defective. 

Court  is  Beqnired,  In  Felony  Cases  Only,  to  admonish  defendant  of 
consequences  of  his  plea  of  guilty. 

Approved  in  Beason  v.  State,  43  Tex.  Cr.  444,  67  S.  W.  97,  69  L. 
B.  A.  193,  plea  in  county  court  of  guilty  of  theft  is  admissible  in 
trial  for  burglary  and  theft  of  same  property,  although  defendant 
had  not  been  admonished  of  consequences  of  his  plea;  Murmutt  v. 
State  (Tex.  Cr.),  67  S.  W.  509,  holding  plea  in  county  court  of  guilty 
to  theft  of  corn  admissible  in  trial  for  burglary  and  theft  of  same 
corn,  whether  or  not  defendant  was  admonished. 

6  Tex.  Ap.  184-188,  8TEWABT  V.  STATE. 
An  Indictment  for  Perjnry  Committed  Before  a  Justice  of  the  Peace 

acting  as  coroner  need  not  set  out  the  facts  conferring  authority 
upon  him. 

Approved  in  Waters  v.  State,  30  Tex.  Ap.  286,  17  S.  W.  412,  and 
Bradberry  v.  State,  7  Tex.  Ap.  377,  holding  allegation  that  officer 
administering  oath  was  a  justice  of  the  peace  sufficient;  St.  Clair 
V.  State,  11  Tex.  Ap.  300,  holding  indictment  sufficient  although  it 
did  not  allege  how  foreman  of  grand  jury  was  appointed.  See  notes, 
85  Am.  Dec.  496;  124  Am.  St.  Bep.  663,  664. 

Distinguished  in  West  v.  State,  8  Tex.  Ap.  122,  holding  indictment 
insufficient;  Gabrielsky  v.  State,  13  Tex.  Ap.  438,  where  the  indict- 
ment failed  to  negative  the  truth  of  the  several  alleged  false  state- 
ments, held  insufficient. 
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An  Indlctmeiit  for  Perjury  miist  AUe^^e  That  the  Oath  Assigned 
as  perjury  was  administered  by  competent  authority  or  by  an  au- 
thorized officer. 

Beaffirmed  in  Jefferson  y.  State  (Tex.  Gr.),  29  S.  W.  1091. 

6  Tex.  Ap.  18&-190,  BROWN  ▼.  STATE. 

Sareties  <m  a  Bail  Bond  cannot  be  Held  Where  the  Indictment  wu 
not  legally  presented  in  court. 

Approved  in  Wells  v.  State,  21  Tex.  Ap.  596,  2  S.  W.  807,  discharg- 
ing sureties  where  indictment  made  out  by  grand  jury  of  thirteen 
persons. 

Distinguished  in  Lee  y.  State,  25  Tex.  Ap.  332,  8  S.  W.  278,  hold- 
ing sureties  where  the  indictment  stated  the  crime  was  committed 
at  a  date  subsequent  to  issuance  of  the  indictment. 

6  Tex.  Ap.  191-195,  MAY  ▼.  STATE. 

The  Bight  of  Self-defense  can  be  Exercised  only  when  there  is  a 
reasonable  apprehension  of  injury  induced  by  the  acts  or  words  of 
the  other  party. 

Approved  in  Marnoch  v.  State,  7  Tex.  Ap.  276,  reversing  where 
court  failed  to  charge  on  "reasonable  apprehension  and  fear  of 
death";  Bichardson  v.  State,  7  Tex.  Ap.  493,  where  held  charge  on 
reasonable  apprehension  insufficient;  Bodriguez  v.  State,  8  Tex.  Ap. 
132,  reversing  where  court  charged  on  actual  danger;  Weaver  v. 
State,  19  Tex.  Ap.  567,  53  Am.  Bep.  390,  where  defendant  killed 
deceased  while  in  the  act  of  placing  obstructions  on  a  railroacf,  held 
murder;  McQuiggan  v.  Ladd,  79  Yt.  106,  64  Atl.  507,  14  L.  B.  A. 
(n.  s.)  689,  holding,  in  action  for  assault,  instruction  defining  force 
which  person  is  justified  in  using  in  self-d«fense  is  such  as  he 
honestly  believes  necessary  for  protection  is  erroneous.  See  notes, 
3  L.  B.  A.  (n.  s.)  536;  6  L.  B.  A.  424. 

A  Motion  for  a  Continuance  is  Properly  Ovwmled  where  the  de- 
fendant fails  to  show  what  became  of  the  subpoenas  he  had  sued  out 
for  witnesses. 

Approved  in  Beynolds  v.  State,  7  Tex.  Ap.  518,  refusing  continu- 
ance where  defense  had  fifteen  days  to  procure  witness. 

Conrt  may  Call  the  Attention  of  Jury  to  Information  in  verdict, 
and,  with  their  consent,  have  it  corrected. 

Approved  in  Murphee  v.  State,  55  Tex.  Cr.  318,  115  S.  W.  1190,  re- 
affirming rule. 

6  Tex.  Ap.  195-196,  WOLFF  ▼.  STATE. 

Fornication,  not  Being  Defined  Before  the  Bevlsed  Code,  was  not 
an  indictable  offense. 

Approved  in  Patterson  v.  Frazer  (Tex.  Cr.),  79  S.  W.  1081,  in 
action  for  slander  by  words  imputing  want  of  chastity  there  can 
be  no  recovery  where  no  special  damages  shown;  Queen  Ins.  Go.  v. 
State,  86  Tex.  262,  24  S.  W.  400,  holding  a  combination  of  insurance 
companies  to  fix  rates  was  not  a  trust. 

Distinguished  in  Ex  parte  Bergen,  14  Tex.  Ap.  55,  holding  sodomy 
a  crime  by  article  342    of  the  Penal  Code. 

6  Tex.  Ap.  196-201,  DAVIS  ▼.  STATE. 

It  is  not  Error  to  Permit  Oonnsel  for  the  State  to  Confer  with  wit- 
ness under  the  rule. 
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Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  632,  following  rule; 
Hoy  V.  State,  11  Tex.  Ap.  34,  holding  defendant's  affidavit  that  wit- 
nesses were  heard  discussing  the  case  insufficient  to  show  abuse; 
Creswell  v.  State,  14  Tex.  Ap.  16,  holding  it  was  not  error  to  refuse 
to  compel  witnesses  to  confer  with  defendant  and  counsel. 

Where  Lower  Court  was  not  Aware  of  an  Agreement  that  wit- 
nesses should  be  excluded  from  courtroom,  held  this  court  will  not 
reverse  for  admitting  their  testimony. 

Approved  in  McMillan  v.  State,  7  Tex.  Ap.  144,  where  witness, 
having  remained  in  courtroom,  was  permitted  to  testify  in  rebuttal. 

Where  There  is  No  Statement  of  Facts,  This  Court  will  not  Bererse 
for  a  failure  to  charge  on  a  degree  of  murder  lower  than  alleged  in 
the  indictment. 

Approved  in  Holloway  v.  State,  53  Tex.  Cr.  249,  250,  110  S.  W. 
747,  748,  refusing  to  reverse  for  erroneous  charge,  where  statement 
of  facts  might  have  shown  that  charge  was  immaterial;  Kaskie  v. 
State,  7  Tex.  Ap.  203,  holding  indictment  sustained  verdict  of  mur- 
der in  the  second  degree;  Early  v.  State,  9  Tex.  Ap.  489,  sustaining 
verdict  under  rule. 

6  Tex.  Ap.  202-207,  ANTLE  ▼.  STATE. 

An  Information  Under  the  Act  of  August  21,  1876,  relating  to  the 
practice  of  medicine  is  sufficient  if  in  the  language  of  the  statute. 

Approved  in  Benham  v.  State,  116  Ind.  115,  18  N.  E.  456,  holding 
indictipent  sufficient;  Parks  v.  State,  159  Ind.  214,  64  N.  E.  863,  59 
L.  B.  A.  190,  upholding  information  charging  defendant  with  unlaw- 
fully practicing  medicine  without  license,  although  various  acts  may 
enter  into  offense;  People  v.  Phippin,  70  Mich.  21,  37  N.  W.  896, 
State  V.  Dent,  25  W.  Va.  11,  13,  and  Eastman  v.  State,  109  Ind. 
281,  283,  58  Am.  Bep.  402,  404,  10  N.  E.  98,  99,  all  sustaining  validity 
of  act  regulating  practice  of  medicine;  State  v.  Creditor,  44  Kan. 
567,  21  Am.  St.  Bep.  308,  24  Pac.  347,  holding  act  regulating  prac- 
tice of  dentistry  constitutional.     See  note,  2  L.  B.  A.  588. 

Distinguished  in  Lagrone  v.  State,  12  Tex.  Ap.  427,  holding  in- 
dictment for  slander  defective  for  not  setting  out  slanderous  words. 

Attending  a  Single  Case  is  a  Sufficient  Practice  to  sustain  a  con- 
viction under  the  act. 

Distinguished  in  Green  v.  State,  109  Ind.  177,  9  N.  E.  782,  hold- 
ing evidence  of  being  once  in  a  gambling-house  did  not  sustain  in- 
dictment for  frequenting  such  places. 

In  Prosecution  for  Illegal  Prax;tice  of  Medicine,  state  may  prove 
professional  capacity  in  which  accused  held  himself  out  to  public. 

See  note,  20  L.  B.  A.  610. 

6  Tex.  Ap.  207-228,  COBDOVA  ▼.  STATE. 

The  Act  of  May  30,  1876,  Fixing  the  Terms  of  the  Bexar  District 
Court  held  not  to  be  a  "local  or  speciaP'  law. 

Approved  in  Graves  v.  State,  6  Tex.  Ap.  237,  Bejarano  v.  State, 
6  Tex.  Ap.  283,  Handline  v.  State,  6  Tex.  Ap.  357,  all  reaffirming 
rule;  Brown  v.  State,  54  Tex.  Cr.  134,  112  S.  W.  85,  and  Smith  v. 
State,  54  Tex.  Cr.  302,  307,  113  S.  W.  290,  292,  both  upholding  act  of 
1907,  providing  for  selection  of  jurors  in  counties  having  cities  con- 
taining twenty  thousand  inhabitants  or  more;  State  v.  Yancy,  123  Mo. 
400,  27  S.  W.  381,  holding  increase  in  the  number  of  judges  of  circuit 
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court  not  a  local  act;  Bedford  v.  Spokane  St.  By.,  15  Wash.  421,  46 
Pac.  651,  holding  act  requiring  jurors  to  be  householders  not  uncon- 
stitutional. 

A  Seal  of  the  District  Oonrt  of  Bexar  Oounty  In  the  Fomi»  ''Dis- 
trict Court,  Bexar  County/'  is  sufficient. 

Followed  in  Marnoch  v.  State,  7  Tex.  Ap.  270. 

It  la  not  Error  to  Draw  a  Special  Venire  in  the  Absence  of  the  de- 
fendant. 

Approved  in  Colson  y.  State,  51  Fla.  33,  40  So.  188,  record  affirma- 
tively showing  defendant  was  not  personally  present  when  names 
were  drawn  for  special  venire  is  not  ground  for  reversal;  Starke  v. 
State,  49  Fla.  45,  37  So.  851,  failure  of  record  to  show  presence  of 
accused  when  names  were  drawn  for  special  venire  to  try  his  case 
constitutes  no  ground  for  reversal.    See  note,  62  L.  B.  A.  338. 

Distinguished  in  Mapes  v.  State,  13  Tex.  Ap.  90,  reversing  where 
defendant  not  present  at  hearing  of  a  motion  to  enter  final  judgment 
"nunc  pro  tunc." 

The  Fact  Tbat  Defendant  was  Arraigned  After  Jury  was  Selected 
and  sworn,  held  not  error. 

Approved  in  Morris  v.  State,  30  Tex.  Ap,  115,  16  S.  W.  757,  where 
defendant  arraigned  after  jury  impaneled. 

Denied  in  Browning  v.  State,  54  Neb.  208,  see  74  N.  W.  633,  re- 
versing where  defendant  not  arraigned  before  trial. 

Where  Defendant  Showed  No  Injury  on  Account  of  the  Presence  of 
a  witness  in  the  courtroom  while  another  was  testifying,  held  not 
ground  for  reversal. 

Approved  in  Creswell  v.  State,  14  Tex.  Ap.  16,  holding  not  error  to 
refuse  to  compel  witnesses  to  confer  with  defendant  and  counsel. 

The  Acts  of  the  Defendant  After  Arrest  Held  Admissible,  as  in- 
dicative of  guilt. 

Approved  in  Weathersby  v.  State,  29  Tex.  Ap.  308,  15  S.  W.  825, 
admitting  remarks  of  defendant  made  shortly  after  arrest. 

Distinguished  in  Fulcher  v.  State,  28  Tex.  Ap.  472,  13  S.  W.  751, 
holding  evidence  as  to  appearance  and  acts  of  defendant  after  arrest 
inadmissible. 

6  Tez.  Ap.  228-237,  GBAVES  ▼.  STATE. 

The  ProTiso  in  the  Act  of  1879  Which  Provides  for  Holding  the  first 
term  of  the  district  courts  of  the  twenty-second  district  in  Comal 
county  postpones  any  change  in  the  terms  until  such  first  term  in 
Comal  county. 

Approved  in  Lanham  v.  State,  7  Tex.  Ap.  136,  following  rule;  Ex 
parte  Murphy,  27  Tex.  Ap.  494,  11  S.  W.  487,  sustaining  constitution- 
ality of  act  of  April,  1889,  fixing  term  of  court  in  Karnes  county; 
Wilson  V.  State,  37  Tex.  Cr.  382,  38  S.  W.  624,  holding,  where  act  of 
1895  deprived  a  county  of  a  term  of  court,  the  act  of  1892  remained 
in  force  until  the  term  expired. 

The  Act  of  1876  Bequlring  Five  Terms  of  the  District  Court  of 
Bexar  county  to  be  held  in  each  year  is  not  local  or  special  law,  in 
sense  of  constitutional  inhibition  of  enactment  of  local  or  special  laws 
until  publication  thereof  be  first  made. 

Approved  in  Smith  v.  State,  54  Tex.  Cr.  307,  113  S.  W.  292,  and 
Brown  v.  State,  54  Tex.  Cr.  134,  112  S.  W.  85,  both  upholding  act  of 
1907,  providing  for  selection  of  jurors  in  counties  having  cities  con- 
taining twenty  thousand  inhabitants  or  more. 
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6  Tex.  Ap.  288-244,  JOBASCO  ▼.  STATE. 

Where  an  Indictment  Alleges  Tbat  the  Name  of  the  Owner  of  a 
stolen  gelding  was  unknown,  but  the  evidence  shows  that  it  could  have 
been  easily  learned,  the  conviction  will  be  reversed. 

Approved  in  Jorasco  v.  State,  8  Tex.  Ap.  541,  same  case  on  second 
appeal;  McCloy  v.  State,  47  Tex.  Cr.  125,  122  Am.  St.  Rep.  678,  80  S. 
W.  525,  holding  variance  between  allegation  in  indictment  for  murder 
of  baby  that  name  is  unknown,  and  evidence  that  grand  jurors  could 
have  ascertained  ^t  when  mother  of  child  was  witness,  is  fatal  to  con- 
viction; Williamson  v.  State,  13  Tex.  Ap.  519,  where  proof  and  indict- 
ment in  case  of  theft  held  showed'  variance;  Brewer  v.  State,  18  Tex. 
Ap.  458,  reversing  where  evidence  disclosed  that  stolen  watches  be- 
longed to  a  person  known;  Atkinson  v.  State,  19  Tex.  Ap.  466,  re- 
versing where  no  effort  made  to  learn  name  of  owner  of  stolen  bull; 
Boren  v.  State,  23  Tex.  Ap.  33,  4  S.  W.  464,  where  one  count  alleged 
that  owner's  name  unknown,  and  another  gave  his  name,  on  proof  of 
the  name,  held  court  could  only  charge  on  second  count;  Langham  v. 
State,  26  Tex.  Ap.  539,  10  S.  V.  114,  reversing  under  rule;  Sault  v. 
People,  3  Colo.  Ap.  504,  34  Pac.  264,  where  name  of  owner  learned 
before  the  information  was  prepared. 

Distinguished  in  Rothschild  v.  State,  7  Tex.  Ap.  529,  where  the 
name  of  deceased  could  not  be  ascertained;  Cock  v.  State,  8  Tex.  Ap. 
666,  holding  proof  of  name  at  trial  did  not  establish  variance;  Rye  v. 
State,  8  Tex.  Ap.  161,  where  evidence  showed  that  name  of  deceased 
unknown. 

6  Tez.  Ap.  244-247,  LEATHEBWOOD  ▼.  STATE. 

County  Courts  have  Concurrent  Jurisdiction  With  Justice's  Courts 

of  the  offense  of  carrying  concealed  weapons. 

Approved  in  Chaplin  v.  State,  7  Tex.  Ap.  88,  and  Haskew  v.  State, 

7  Tex.  Ap.  108,  both  reaffirming  rule;  Galloway  v.  State,  23  Tex.  Ap. 
400,  5  S.  W.  247,  sustaining  jurisdiction  of  offense  of  selling  whisky 
on  Sunday;  Ex  parte  Coombs,  38  Tex.  Cr.  650,  44  S.  W.  854,  where 
defendant  indicted  for  maintaining  disorderly  house. 

Snch  Information  most  Negative  the  Exceptions  to  the  statute,  but 
the  state  is  not  required  to  prove  the  negative  averments. 

Approved  in  Lewis  v.  State,  7  Tex.  Ap.  568,  following  rule;  Rice  v. 
State,  37  Tex.  Cr.  37,  38  S.  W.  802,  holding  indictment  for  rape  de- 
fective that  it  did  not  allege  that  person  was  not  the  wife  of  the 
accused;  Williamson  v.  State,  41  Tex.  Cr.  464,  55  S.  W.  570,  following 
rule  in  local  option  prosecution. 

Forfeiture  of  the  Weapon,  as  a  Penalty  for  Unlawfully  carrying 
same,  is  unconstitutional. 

See  notes,  4  L.  R.  A.  (n.  s.)  359;  3  L.  R.  A.  (n.  s.)  170;  85  L.  R.  A. 
669,  571. 

6  Tez.  Ap.  248-249,  ELLISON  ▼.  STATE. 

A  Conviction  cannot  Stand  When  Record  Shows  No  Flea  entered  by 
or  for  defendant. 

See  note,  13  L.  R.  A.  (n.  s.)  8l2. 

6  Tex.  Ap.  249-250,  RIDOUT  v.  STATE. 

The  Indecent  Handling  of  a  Female  Against  Her  Consent  by  an 
adult  male  constitutes  an  aggravated  assault  and  battery. 

Approved  in  Atkine  v.  State,  11  Tex.  Ap.  14,  holding  charge  suffi- 
cient; George  v.  State,  11  Tex.  Ap..  97,  holding  minor  could  be  con- 
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Tieted  of  aggravated  assault;  Bobertson  ▼.  State,  30  Tex.  Ap.  502,  17 
8.  W.  1070,  reversing  where  court  failed  to  charge  that  such  conduct 
constituted  aggravated  assault. 

Where  There  la  a  Conflict  of  Evidence,  the  Oonrt  will  not,  as  a  rule, 
set  the  verdict  aside. 

Approved  in  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  sus- 
taining indictment  for  rape  where  evidence  showed  defendant  was  a 
''man"  and  a  "railroad"  hand. 

Distinguished  in  Walker  y.  State,  14  Tex.  Ap.  629,  reversing  where 
evidence  insufficient  to  sustain  conviction  of  murder. 

6  Tex.  Ap.  251-264,  TUCKEB  v.  STATE. 

Where  an  Information  for  Assault  Under  One  Count  alleged  three 
distinct  aggravations,  held  that  defendant  could  not  move  in  arrest 
of  judgment  for  duplicity  after  conviction  of  simple  assault. 

Approved  in  Harrison  v.  State,  6  Tex.  Ap.  257,  following  rule; 
State  v.  Fox,  148  Mo.  525,  50  S.  W.  101,  where  objection  not  raised 
before  verdict.    See  note,  58  Am.  Dec.  246. 

6  Tex.  Ap.  254-256,  WALTEB  ▼.  STATE. 

A  Judgment  cannot  be  Rendered  on  a  Bail  Bond  not  signed  hj  the 
principal,  nor  against  one  surety  without  disposing  of  the  other. 

Approved  in  Stephenson  v.  State,  9  Tex.  Ap.  460,  where  only  one 
surety  held;  Loving  v.  State,  9  Tex.  Ap.  471,  where  scire  facias  did 
not  show  that  principal  on  bond  was  defendant  in  indictment. 

6  Tex.  Ap.  257-263,  lABBAITE  ▼.  STATE. 

The  Action  of  a  Lower  Court  in  (}rantlng  a  Change  of  Venue  for 
local  prejudice  will  not  be  revised  except  for  abuse  of  discretion. 

Approved  in  Rothschild  v.  State,  7  Tex.  Ap.  535,  holding  supporting 
affidavits  insufficient;  Myers  v.  State,  8  Tex.  A  p.  325,  upholding  re- 
fusal to  change  venue  on  ground  of  prejudice;  Bohannon  v.  State,  14 
Tex.  Ap.  %02,  where  court  of  its  own  motion  changed  venue  to  county 
where  there  was  no  prejudice. 

An  Indictment  for  Forgery  of  Promissory  Note  charging  the  offense 
in  the  words  of  the  statute  and  setting  forth  the  forged  note  in  haec 
verba  is  sufficient  without  alleging  name  of  party  intended  to  be  de- 
frauded. 

Approved  in  Crayton  v.  State,  47  Tex.  Or.  90,  80  S.  W.  839,  uphold- 
ing indictment  for  forgery,  alleging  intent  to  defraud  but  not  name 
of  person  defrauded;  Crayton  v.  State,  47  Tex.  Gr.  90,  80  S.  W.  839, 
upholding  indictment  for  forgery,  alleging  intent  to  injure  and  de- 
fraud, without  naming  person  defrauded;  Bhudy  v.  State,  42  Tex.  Or. 
226,  58  S.  W.  1007,  indictment  setting  forth  instrument  according  to 
its  tenor  need  not  contain  purport  clause. 

The  Indorsement  on  a  Forged  Note  Need  not  be  Set  Ont  in  the  in- 
dictment. 

Approved  in  Leslie  v.  State  (Tex.  Or.),  47  S.  W.  368,  following 
rule;  Brady  v.  State  (Tex.  Cr.),  74  S.  W.  772,  applying  rule  to  indict- 
ment for  forgery  where  note  was  set  out  in  full,  but  not  indorsements 
thereon;  Crayton  v.  State,  47  Tex.  Cr.  91,  80  S.  W.  839,  upholding 
indictment  of  forgery  of  bond,  setting  out  entire  bond,  although  in- 
dorsements thereon  were  not  alleged;  Bader  v.  State,  44  Tex.  Cr.  184, 
69  S.  W.  506,  holding  indictment  charging  accused  with  uttering  and 
passing  forged  instrument  need  not  allege  indorsement;  May  v.  State, 
15  Tex.  Ap.  438,  where  indictment  for  swindling  by  means  of  a  draft 


6  Tex.  Ap.  263-315    NOTES  ON  TEXAS  EEPOBTa  12 

did  not  set  out  indorsement;  Hennessy  y.  State,  23  Tez.  Ap.  354,  5  S. 
W.  218,  holding  certain  letters  put  on  face  of  note  properly  omitted; 
Beer  y.  State,  42  Tez.  Gr.  505,  96  Am.  St.  Bep.  962,  60  S.  W.  962, 
where  indictment  omitted  internal  revenue  stamp. 

6  Tez.  Ap.  26S-264,  WATTS  ▼.  STATE. 

An  Indictment  for  Theft  of  Pistol  Which  Does  not  Allege  that  it 
was  taken  from  the  possession  of  anyone  is  fatally  defective. 

Approved  in  Case  v.  State,  12  Tez.  Ap.  230,  where  a  gun  shown  to 
have  been  stolen  from  person  not  alleged  in  indictment;  Williams  v. 
State,  12  Tez.  Ap.  397,  holding  an  indictment  for  theft  under  the 
"Common  Sense  Enactment  Bill"  insufficient;  Maddoz  v.  State,  14  Tez. 
Ap.  447,  where  indictment  did  not  allege  ownership.  See  note,  82  Am. 
Dec.  607. 

6  Tez.  Ap.  265-284,  BEJABANO  ▼.  STATE. 

The  Fact  That  Defendant  was  Forced  to  Peremptorily  Challenge  a 
juror  is  not  ground  for  reversal  when,  at  completion  of  jury,  he  had 
not  ezhausted  his  challenges. 

Approved  in  Loggins  v.  State,  12  Tez.  Ap.  78,  where  no  injury  was 
shown  because  defendant  had  ezhausted  his  peremptory  challenges; 
Ford  V.  Umatilla  Co.,  15  Or.  324,  16  Pac.  39,  where  defendant  made 
peremptory  challenge,  held  challenge  for  cause  waived. 

Distinguished  in  Ward  v.  State,  19  Tez.  Ap.  689,  reversing  where 
jurors  who  had  formed  an  opiniofi  allowed  to  serve. 

The  Bemarka  of  the  Defendant  Made  Shortly  After  the  ElilUng  and 
while  evading  pursuit  are  admissible. 

Approved  in  Mclnturf  v.  State,  20  Tez.  Ap.  355,  admitting  state- 
ment of  deceased  just  after  he  was  shot. 

Explanations  Made  by  the  Court  of  Its  Bulings  on  Bills  of  ezcep- 
tions  is  proper  practice. 

Approved  in  Morrison  v.  State,  40  Tez.  Cr.  496,  51  S.  W.  366,  hold- 
ing bill  of  ezceptions  properly  qualified  by  the  judge. 

6  Tez.  Ap.  284r-286,  SNOW  ▼.  STATE. 

The  Use  of  the  Word  'Their"  Instead  of  ''His*'  in  Averring  the 
appropriation  and  use  of  the  stolen  property  will  not  vitiate  an  indict- 
ment for  theft. 

Approved  in  Rankin  v.  State,  42  Tez.  Cr.  2,  56  S.  W.  930,  applied 
in  indictment  for  allowing  crap  game  on  joint  defendant's  premises. 

6  Tez.  Ap.  286-315,  BBOWK  Y.  STATE. 

When  a  Case  is  Sent  to  Another  County  It  is  Too  Late  to  Plead 
to  the  jurisdiction  there  on  the  ground  that  it  should  have  been  sent 
to  a  different  county. 

Approved  in  Shaw  v.  Cade,  54  Tez.  312,  although  order  changing 
venue  was  erroneous,  held  not  a  nullity;  Bothschild  v.  State,  7  Tex. 
Ap.  534,  holding  presence  of  defendant  unnecessary  when  order 
changing  venue  is  made;  Krebs  v.  State,  8  Tez.  Ap.  26,  refusing  to 
reverse  where  no  exceptions  to  jurisdiction  taken. 

A  Judge  may,  of  His  Own  Motion,  Transfer  a  Case  to  a  Comity  of 
his  own  or  an  adjoining  district  for  prejudice. 

Approved  in  Coz  v.  State,  8  Tex.  Ap.  283,  Ex  parte  Cox,  12  Tex. 
Ap.  669,  and  Bohannon  v.  State,  14  Tex.  Ap.  301,  all  sustaining  change 
of  venue  by  judge  on  his  own  motion;  Frizzell  v.  State,  30  Tez.  Ap. 
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54,  16  S.  W.  752,  sustaining  change  bj  judge  from  Comanche  county 
to  Taylor  county. 

The  Clerk  of  the  Original  Court  may  be  Compelled  by  Certiorari  to 
send  the  proceedings  had  in  his  court  to  the  court  to  which  the  case 
has  been  transferred. 

Approved  in  Walfforth  v.  State,  31  Tex.  Cr.  396,  20  S.  W.  742,  hold- 
ing omission  of  recognizance  of  a  witness  from  transcript  not  fatal 
to  it. 

The  Action  of  the  Lower  Court  in  Admitting  Testimony  of  children 
will  not  be  revised  except  for  abuse  of  discretion. 

Approved  in  Williams  y.  State,  12  Tex.  Ap.  137,  excluding  evidence 
of  child;  Sancedo  v.  State  (Tex.  Cr.),  69  S.  W.  143,  holding  in  prosecu- 
tion for  rape,  witness  ten  years  old,  who  stated  she  did  not  under- 
stand word  "oath,"  but  understood  if  she  did  not  tell  truth  judge 
livould  punish  her,  competent;  Taylor  v.  State,  22  Tex.  Ap.  544,  58  Am. 
Rep.  657,  3  S.  W.  755,  reversing  where  court  permitted  child  to  be 
privately  instructed  by  the  prosecution  on  the  nature  of  an  oath; 
Burk  V.  State,  8  Tex.  Ap.  343,  admitting  evidence  of  a  child.  See 
note,  19  L.  B.  A.  610. 

A  Charge  on  Evidence  of  an  Accomplice  Held  Unnecessary  where 
the  facts  did  not  show  complicity  of  the  witness. 

Approved  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  where 
witness  had  knowledge  that  a  crime  was  committed,  held  not  an  ac- 
-complice. 

Distinguished  in  Burkard  v.  State,  18  Tex.  Ap.  619,  reversing  whero 
court  failed  to  charge  on  murder  in  the  second  degree;  Butler  v. 
State,  7  Tex.  Ap.  639,  reversing  where  court  excluded  evidence  to 
show  state's  witness  an  accomplice. 

New  Trial  will  be  Granted  to  Obtain  Testimony  of  acquitted  co- 
defendant,  but  not  where  such  evidence  desired  for  purpose  of  im- 
peachment. 

Approved  in  Sanders  v.  State,  52  Tex.  Cr.  467,  124  Am,  St.  Rep. 
1101,  107  S.  W.  840,  applying  rule  in  prosecution  for  murder,  whero 
new  trial  was  granted  to  obtain  testimony  of  defendant's  brother; 
French  v.  State,  47  Tex.  Cr.  573,  86  S.  W.  5,  applying  rule  in  prosecu- 
tion for  adultery  where  new  trial  was  granted  to  obtain  testimony  of 
one  acquitted  of  same  offense;  Bucker  v.  State,  7  Tex.  Ap.  561,  where 
one  defendant  acquitted,  refusing  new  trial  to  the  other,  where  evi- 
dence of  acquitted  defendant  unreliable;  Bums  v.  State,  12  Tex.  Ap. 
278,  refusing  new  trial  under  rule. 

Distinguished  in  Gibbs  v.  State,  30  Tex.  Ap.  584,  18  S.  W.  88,  re- 
versing where  evidence  of  acquitted  codefendant  material. 

The  Fact  That  a  Man  was  a  Bad  One  la  not  a  Justification  for  kill- 
ing him. 

Approved  in  Bye  v.  State,  8  Tex.  Ap.  162,  holding  fact  that  de- 
ceased was  a  horse-thief  was  no  justification  for  murder. 

6  Tex.  Ap.  316-318,  NEBL£TT  ▼.  STATE. 

A  Ball  Bond  Taken  by  the  Sheriff  In  a  Larger  Sam  than  that  author- 
ized by  the  examining  court  is  void. 

Approved  in  Boberts  y.  State,  34  Kan.  153,  8  Pac.  247,  holding  bond 
in  larger  sum  void. 

Distinguished  in  Patillo  v.  State,  9  Tex.  Ap.  459,  on  surrender  of 
principal,  sustaining  a  new  bond  issued  for  less  sum;  Peters  v.  State, 
10  Tex.  Ap.  306,  where  defendant's  bond  reduced  by  agreement^  held 
sureties  estopped  from  avoiding  it. 
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6  Tex.  Ap.  319-344,  32  Ant  Bep.  580,  SUIJiIVAN  ▼.  STATE. 

A  Middle  Name  is,  as  a  General  Bole,  of  no  legal  consequence. 

Approved  in  Delphino  y.  State,  11  Tex.  Ap.  31,  where  proof  and  in- 
dictment varied.    See  note,  14  L.  B.  A.  691. 

Distinguished  in  English  v.  State,  30  Tex.  Ap.  471,  18  S.  W.  95, 
reversing  verdict  of  forgery  where  name  in  instrument  uttered  varied 
from  name  in  indictment. 

Evidence  of  Absent  Witness  Taken  Before  an  Examining  Oourt  in 
the  presence  of  the  defendant  is  admissible  if  the  witness  cannot  be 
found. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  admitting 
testimony  on  first  trial  of  witness  who  has  bince  died;  Atchison  etc. 
B.  Go.  V.  Osborn,  64  Kan.  189,  91  Am.  St.  Bep.  189,  67  Pac.  548, 
holding  in  suit  for  damages,  testimony  of  witness  given  at  former 
trial  admissible  in  evidence,  it  appearing  witness  is  out  of  jurisdic- 
tion; People  V.  Elliott,  172  N.  Y.  152,  64  N.  E.  839,  60  L.  B.  A.  318, 
applying  rule  in  prosecution  for  rape,  where  witness  who  testified  at 
prior  trial  died;  Wise  Terminal  Co.  v.  McCormick,  107  Va.  379,  58  S. 
£.  585,  holding  failure  of  defendant  to  prove  he  made  diligent  search 
for  witness  who  testified  in  former  trial  is  insufficient  to  warrant  in- 
troduction of  his  testimony  in  subsequent  trial;  State  v.  Biddle,  179 
Mo.  297,  78  S.  W.  608,  holding  testimony  of  witness  taken  in  de- 
fendant's application  for  bail  inadmissible  at  trial,  as  proof  of 
diligent  search  was  unsatisfactory;  dissenting  opinion  in  Cline  v. 
State,  36  Tex.  Cr.  363,  37  S.  W.  727,  majority  not  allowing  testimony 
of  deceased  witnebs  had  before  examining  court;  Lowe  v.  State,  86 
Ala.  63,  5  So.  437,  admitting  testimony  of  absent  witness  on  second 
trial;  Matthews  v.  State,  96  Ala.  '65,  11  So.  204,  holding  written 
testimony  could  not  be  varied  by  magistrate's  evidence;  State  v. 
Fitzgerald,  63  Iowa,  272,  19  N.  W.  203,  permitting  a  witness  present 
to  give  testimony  of  dead  witness.    See  notes,  65  Am.  Dee.  676,  678. 

Disapproved  in  dissenting  opinion  in  Pratt  v.  State,  53  Tex.  Cr.  293, 
109  S.  W.  144,  majority  admitting  testimony  on  former  trial  of  wit- 
ness who  has  since  died. 

But  It  must  be  Shown  That  IMUgence  was  Used  to  Produce  the  wit- 
ness at  the  trial. 

Approved  in  Cooper  v.  State,  7  Tex.  Ap.  201,  excluding  written 
testimony  under  rule;  Garcia  v.  State,  12  Tex.  Ap.  340,  admitting 
evidence  of  absent  witness;  Houston  etc.  B.  B.  v.  Smith  (Tex.  Civ.), 
51  S.  W.  509,  mere  statement  of  counsel  that  diligent  search  had  been 
made  is  insufficient;  Smith  v.  State,  48  Tex.  Cr.  65,  66,  85  S.  W.  1153, 
holding  testimony  of  witness  given  at  prior  trial  inadmibsible  in  sub- 
sequent trial,  where  insufficient  showing  of  absence  made. 

Qualified  in  Evans  v.  State,  12  Tex.  Ap.  384,  385,  holding  fact  that 
search  made  for  absent  witness  did  not  make  his  evidence  admissible 
under  article  772  of  Code  of  Procedure;  Martinas  v.  State,  26  Tex. 
Ap.  93,  9  S.  W.  357,  excluding  evidence  where  not  shown  that  witness 
had  removed  from  state;  Cline  v.  State,  36  Tex.  Cr.  340,  345,  36  S.  W. 
1101,  1104,  holding  testimony  of  witness  since  dead  inadmissible. 

6  Tex.  Ap.  344-347,  BAEEB  ▼.  STATE. 

A  Conviction  of  Embezzlement  of  an  Organ  is  not  Sustained  by 
proof  that  the  defendant  had  pawned  the  organ  and  converted  the 
proceeds. 
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Approved  in  Gaddy  ▼.  State,  8  Tex.  Ap.  129,  holding  indictment 
for  embezzling  horse  insufficient;  Huntsman  v.  State,  12  Tex.  Ap. 
629,  reversing  conviction  of  embezzlement  on  indictment  for  theft; 
State  V.  Harmon,  106  Mo.  647,  18  S.  W.  134,  reversing  where  defend- 
ant convicted  of  larceny  on  proof  of  embezzlement.  See  notes,  98 
Am.  Dec.  147,  149,  151. 

Distinguished  in  Epperson  v.  State,  22  Tex.  Ap.  698,  8  S.  W.  790, 
su&taining  charge  on  embezzlement  of  proceeds  of  sale  of  organ. 

Embezzlement  is  Fraudulent  MiBapproprlatlon  by  Bailee  of  prop- 
erty of  principal. 

See  note,  87  Am.  St.  Bep.  38. 

It  la  Error  for  the  Court  to  Charge  That  Value  of  stolen  property 
ia  conceded,  where  such  is  not  the  fact. 

Approved  in  Schwartz  v.  State,  53  Tex.  Gr.  450,  111  S.  W.  399,  re- 
versing where  court  assumed  that  stolen  property  was  of  given  value. 

6  Tex.  Ap.  347-364,  HANDLIKE  ▼.  STATE. 

Where  Writ  of  Special  Venire  States  That  the  Names  were  selected 
in  the  manner  provided  by  law,  held  it  is  presumed  that  the  rules 
were  observed. 

Distinguished  in  Steagald  v.  State,  22  Tex.  Ap.  487,  3  S.  W.  775, 
where  transcript  omitted  the  special  venire,  held  certiorari  would 
issue. 

The  Conduct  of  a  Defendant  Wben  Shown  the  Body  of  the  de- 
ceased is  admissible. 

Approved  in  Noftsinger  v.  State,  7  Tex.  Ap.  323,  admitting  evi- 
dence of  defendant's  conduct  after  homicide;  Hart  v.  State,  15  Tex. 
Ap.  231,  admitting  evidence  of  behavior;  Fulcher  v.  State,  28  Tex. 
Ap.  472,  13  S.  W.  751,  admitting  evidence  that  defendant  became 
agitated  and  pale  on  arrest;  Wea thereby  v.  State,  29  Tex.  Ap.  308,  15 
8.  W.  825,  admitting  remarks  of  defendant  made  soon  after  shooting. 

A  Witness  cannot  be  Impeached  by  Going  Into  Unnecessary  Details 
of  his  history. 

Followed  in  Brite  v.  State,  10  Tex.  Ap.  369. 

6  Tex.  Ap.  864-384,  PHILLIFS  ▼.  STATE. 

A  Forged  Transfer  of  Land  In  Wblcb  the  Name  of  the  Transferee 
is  not  inserted  will  sustain  an  indictment  under  the  third  section  of 
the  act  of  1876. 

Approved  in  Marwilsky  v.  State,  9  Tex.  Ap.  380,  sustaining  infor- 
mation for  swindling  although  inducement  and  charge  mixed;  Lassi- 
ter  V.  State,  35  Tex.  Cr.  543,  34  S.  W.  752,  admitting  instrument  not 
witnessed  or  acknowledged  to  prove  forgery. 

The  Declarations  of  a  Co-consplrator  are  Admissible  though  made 
in  the  absence  of  defendant,  if  made  during  the  existence  of  the 
conspiracy. 

Approved  in  Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  re- 
affirming rule;  Pierson  v.  State,  18  Tex.  Ap.  561,  admitting  evidence 
against  conspirator  to  murder  under  rule.  See  notes,  95  Am.  Dec. 
66;  3  Am.  St.  Bep.  477;  3  Am.  St.  Bep.  487. 

Distinguished  in  Martin  v.  State,  25  Tex.  Ap.  577,  8  S.  W.  683, 
excluding  declarations  of  alleged  accomplice  to  an  escape. 

Wbere  the  Opinions  of  Witnesses  were  Admitted  to  Establish  Hand- 
writing before  a  standard  of  comparison  was  established,  held  error. 

Approved  in  Hatch  v.  State,  6  Tex.  Ap.  395,  where  a  letter  was 
excluded,  held  evidence  of  it  as  a  standard  of  handwriting  iuadmis- 
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sible;  Heard  y.  State,  9  Tex.  Ap.  18,  admitting  testimony  of  experts 
where  there  were  standards  of  writing  present;  Watson  v.  State,  9 
Tex.  Ap.  246,  admitting  copy  of  a  letter  as  a  standard;  Heacock  v. 
State,  13  Tex.  Ap.  134,  holding  envelope  and  letters  improperly  ad- 
mitted; Walker  v.  State,  14  Tex.  Ap.  628,  admitting  opinion  of  expert; 
McGlasson  v.  State,  37  Tex.  Cr.  625,  66  Am.  St.  Bep.  846,  40  S.  W. 
505,  holding  witness  prosecuting  forgery  could  not  write  his  own 
signature  for  comparison  by  the  jury;  Smith  v.  Chiles,  1  Tex.  Ap. 
Civ.  49,  admitting  proof  of  signature  by  comparison;  Moore  v. 
Palmer,  14  Wash.  138,  44  Pac.  144,  admitting  bank  checks  to  show 
signature.     See  note,  62  L.  B.  A.  870. 

The  Declarations  of  a  Co-conspirator  Made  After  Arrest  are  in- 
admissible. 

Approved  in  Davis  v.  State,  9  Tex.  Ap.  366,  reversing  for  admitting 
declaration  of  accomplice  after  burglary;  Jenkins  v.  State,  35  Fla. 
821,  48  Am.  St.  Bep.  285,  18  So.  190,  excluding  a  conversation  made 
subsequent  to  a  homicide. 

Distinguished  in  Allen  v.  State,  8  Tex.  Ap.  68,  admitting  declara- 
tions of  theft  of  horses. 

That  Letter  Came  Througli  Mall  Purporting  to  be  from  person 
whose  handwriting  was  in  dispute  is  not  sufficient  to  establish  it 
as  standard  for  comparison  of  handwriting. 

See  notes,  7  L.  B.  A.  (n.  s.)  561;  63  L.  B.  A.  433. 

6  Tex.  Ap.  384-398,  HATCH  ▼.  STATE. 

Where  a  Letter  was  Excluded,  Held  Error  to  Admit  It  subsequently 
as  a  standard  of  comparison  of  handwriting. 

Approved  in  Hatch  v.  State,  8  Tex.  Ap.  417,  34  Am.  Bep.  751, 
referring  to  original  case  on  second  appeal;  Heacock  v.  State,  13  Tex. 
Ap.  134,  holding  envelope  and  letters  improperly  admitted.  See 
notes,  63  L.  B.  A.  442;  62  L.  B.  A.  870. 

Distinguished  in  Heard  v.  State,  9  Tex.  Ap.  18,  19,  admitting 
opinions  of  experts;  Watson  v.  State,  9  Tex.  Ap.  246,  admitting  copy 
of  a  letter  in  comparison;  Walker  v.  State,  14  Tex.  Ap.  628,  admit- 
ting evidence  of  expert,  where  a  number  of  letters  had  been  in- 
troduced; Smith  V.  Chiles,  1  Tex.  Ap.  Civ.  49,  admitting  proof  of 
signature  by  comparison. 

The  Supreme  Court  will  not  Bevise  the  Admissibility  of  evidence 
where  no  exception  was  taken  to  it  in  the  court  below. 

Beaffirmed  in  Thomas  v.  State,  17  Tex.  Ap.  440. 

Where  the  Issue  was  a  Forged  Signature  to  a  Transfer,  held  error 
for  court  not  to  charge  that  the  burden  was  on  the  state  to  show 
that  the  person  whose  name  was  forged  did  not  execute  the  instru- 
ment. 

Approved  in  King  v.  State,  9  Tex.  Ap.  556,  holding  court  should 
have  charged  on  issue  of  sanity  as  requested.  See  note,  35  Am.  Bep. 
40. 

In  a  Trial  for  Forgery  It  is  not  Error  to  permit  jury  to  use  a 
magnifying  glass  for  examination  of  documentary  evidence. 

See  notes,  65  L.  B.  A.  152;  62  L.  B.  A.  868. 

6  Tex.  Ap.  S98>420,  32  Am.  Bep.  586,  AKE  ▼.  STATE. 

The  Action  of  Lower  Court  in  Admitting  the  Testimony  of  a  child 
will  not  be  revised  except  for  abuse. 
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Approved  in  Brown  v.  State,  6  Tex.  Ap.  312,  sustaining  admission 
of  testimony  of  ten  year  old  boy;  Burk  v.  State,  8  Tex.  Ap.  343,  ad- 
mitting testimony  of  child  of  nine  years. 

Distinguished  in  Williams  v.  State,  12  Tex.  Ap.  137,  reversing 
where  evidence  showed  child  incompetent. 

The  Burden  of  Proof  is  Always  on  the  State  except  where  the  de* 
fendant  sets  up  a  special  defense  such  as  nonage. 

Approved  in  Dent  v.  Sjate,  46  Tex.  Or.  176,  79  S.  W.  530,  holding 
charge  in  prosecution  for  murder,  where  there  was  an  assault  by 
deceased  upon  defendant  prior  to  homicide,  that  burden  was  on  de- 
fendant to  prove  beyond  a  reasonable  doubt  his  mental  condition,  is 
erroneous;  Hozier  v.  State,  6  Tex.  Ap.  503,  holding  burden  of 
proving  "autrefois  acquit"  on  defendant;  Shafer  v.  State,  7  Tex.  Ap, 
242,  holding  burden  of  proving  implied  malice  on  state;  Leonard  v. 
State,  7  Tex.  Ap.  450,  where  defendant  had  knowledge  of  the  where- 
abouts of  embezzled  cotton,  held  burden  on  him  to  justify  possession; 
Walker  v.  State,  7  Tex.  Ap.  631,  holding  charge  shifting  burden  of 
excuse  to  defendant  error  under  facts;  Guffee  v.  State,  8  Tex.  Ap. 
209,  holding  charge  that  unless  defendant  showed  mitigating  cir- 
cumstances the  law  implied  malice,  error;  King  v.  State,  9  Tex.  Ap. 
548,  holding  when  defendant  established  insanity,  burden  on  state 
to  prove  he  was  sane;  Dubose  v.  State,  10  Tex.  Ap.  254,  reversing 
where  court  charged  that  burden  of  justification  was  on  defendant; 
Donaldson  v.  State,  15  Tex.  Ap.  29,  holding  the  burden  of  proving 
adoption  of  local  option  law  which  abrogated  general  law  on  defend- 
ant; Taylor  v.  State,  22  Tex.  Ap.  544,  58  Am.  Rep.  657,  3  S.  W.  755, 
Branch  v.  State,  15  Tex.  Ap.  102,  Luera  v.  State,  12  Tex.  Ap.  260, 
and  Jones  v.  State,  13  Tex.  Ap.  10,  14,  15,  all  reversing  for  erroneous 
charge  under  rule;  Ellis  v.  State,  30  Tex.  Ap.  604,  18  S.  W.  140, 
where  held  burden  on  defendant  to  establish  nonage;  dissenting 
opinion  in  Wilcox  v.  State,  32  Tex.  Cr.  297,  22  S.  W.  1110,  majority 
holding  evidence  sufficient  to  show  defendant  under  seventeen; 
Manning  v.  State,  37  Tex.  Cr.  184,  39  S.  W.  118,  reversing  where 
court  charged  that  truth  of  slander  must  be  proved  beyond  a  reason- 
able doubt.    See  note,  35  Am.  Rep.  37. 

Persons  Who  Do  not  Understand  Obligation  of  an  Oath  are  in- 
competent witnesses. 

Approved  in  Sancedo  v.  State  (Tex.  Cr.),  69  S.  W.  143,  holding 
child  of  ten  years,  who  said  she  knew  if  she  did  not  tell  truth  judge 
would  punish  her  and  that  she  intended  to  tell  truth  competent. 
See  note,  19  L.  R.  A.  607. 

The  Death  Penalty  cannot  be  Inflicted  for  an  Offense  committed 
by  one  less  than  seventeen  years  old. 

See  note,  36  L.  R,  A,  208,  210. 

6  Tex.  Ap.  420-421,  MTJBPHY  y.  STATE. 

Where  Diligence  and  Materiality  of  the  New  Evidence  are  not 
shown,  an  application  for  a  continuance  is  properly  refused. 

Followed  in  Willison  v.  State,  7  Tex.  Ap.  400. 

6  Tez.  Ap.  429-433,  32  Am.  Bep.  591,  YANEZ  y.  STATE. 

Where  a  Bill  of  Exceptions  Does  not  Show  in  What  Respect  the 
lower  court  abused  the  defendant's  privilege  of  cross-examination, 
his  action  will  not  be  revised. 

5  Tex.  Notes— 2 
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Approved  in  Browder  v.  State,  30  Tex.  Ap.  615,  18  S.  W.  197,  re- 
versing where  court  refused  to  permit  defendant  to  show  what  he 
intended  to  prove  by  additional  witnesses. 

Where  Defendant  Accepted  the  Jury,  Held  He  Could  not  Impeacl^ 
its  organization  on  motion  for  a  new  trial. 

Approved  in  Etheridge  v.  State,  8  Tex.  Ap.  134,  holding  jury  quali- 
fied to  try  rape  case;  Caldwell  v.  State,  12  Tex.  Ap.  317,  where  held 
objection  that  oath  was  made  to  jurors  in  a  body  was  too  late  after 
trial;  Anderson  v.  Territory,  4  N.  M.  115,  13  Pac.  28,  refusing  new 
trial  where  jurors  had  not  been  challenged  as  aliens. 

Distinguished  in  Garcia  v.  State,  12  Tex.  Ap.  339,  reversing  where 
objection  properly  taken  that  juror  could  not  read  and  write  English. 

A  New  Trial  will  not  be  Granted  for  Newly  DisooYered  Evidence 
where  diligence  or  materiality  of  evidence  not  shown. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  169,  refusing  new  trial 
where  names  of  informants  of  new  evidence  not  disclosed. 

6  Tex.  Ap.  433-438,  SOMEBVILLE  ▼.  STATE. 

The  Admission  of  a  Burglary  on  the  Night  Before  the  Homicide^ 
held  erroneous  for  immateriality  and  as  being  prejudicial  to  defend- 
ant. 

Approved  in  Hunter  v.  State,  13  Tex.  Ap.  18,  excluding  evidence 
of  ownership  of  cotton  where  alleged  owner  not  called;  Tyson  v. 
State,  14  Tex.  Ap.  391,  reversing  where  transcript  of  proceedings  of 
another  court  read  after  change  of  venue;  Drake  v.  State,  29  Tex. 
Ap.  277,  15  S.  W.  731,  reversing  where  court  admitted  evidence  to 
impeach  an  opinion  of  a  witness.     See  note,  62  L.  B.  A.  197. 

Distinguished  in  Bucker  v.  State,  7  Tex.  Ap.  560,  admitting  indict- 
ment and  bail  bonds;  Powell  v.  State,  13  Tex.'  Ap.  252,  admitting 
evidence  to  show  that  defendant  had  served  time  for  burglarizing 
deceased's  house;  State  v.  Ward,  61  Vt.  183,  17  Atl.  486,  admitting 
evidence  of  attentions  of  defendant  to  complainant's  foster-daughter 
to  show  motive  for  arson. 

The  Spelling  of  the  Word  ''Eight"  in  the  Indictment  as  ''Eiget"  held 
not  to  vitiate  the  indictment. 

Approved  in  Hudson  v.  State,  10  Tex.  Ap.  228,  where  "aganist" 
used  for  "against";  Passmore  v.  State  (Tex.  Cr.),  64  S.  W.  1040, 
where  jury  spelled  word  "find"  "fuind";  Wood  v.  State  (Tex.  Cr,), 
51  S.  W.  235,  "one  thousand  eight  hundred  and  nine-seven,"  in  an 
indictment,  means  "1897";  Howard  v.  State  (Tex.  Cr.),  65  S.  W.  520, 
fact  that  "assess"  in  the  verdict  is  spelled  "asees"  will  not  vitiate 
verdict. 

6  Tex.  Ap.  439-^5,  VALENTINE  ▼.  STATE. 

If  It  Appears  That  Motions  for  New  Trial  and  in  Arrest  of  Judg- 
ment were  filed  more  than  two  days  after  verdict,  and  no  sufficient 
excuse  is  shown  for  the  delay,  they  will  not  be  considered  on 
appeal. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  380,  113  S.  W.  17,  denial 
of  motion  for  new  tTial  made  five  days  thereafter  will  not  be  re- 
viewed, unless  abuse  of  discretion  shown;  Lewis  v.  State,  50  Tex. 
Cr.  332,  97  S.  W.  481,  after  conviction  of  theft,  motion  in  arrest  of 
judgment  filed  over  two  days  after  verdict,  stating  defendant  did  not 
learn  until  after  lapse  of  two  days  that  prosecutor  who  signed  his 
signature  to  complaint  by  mark  could  write,  came  too  late. 
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6  Tex.  Ap.  445-449,  OOBOOVA  T.  STATE. 

Tlie  Fact  That  AttaclilkLent  was  Issaed  for  "^tnessM  is  not  snffl- 
eient  diligence  for  a  continuance. 
Followed  in  White  v.  State,  9  Tex.  Ap.  42. 

It  is  Bitot  for  a  Court  to  Pronoimce  Seat«iioe  in  a  Capital  Case 

after  notice  of  appeal  has  been  given,  but  the  judgment  may  be  cor- 
reeted. 

Approved  in  Lanham  y.  State,  7  Tex.  Ap.  141,  correcting  judgment 
for  costs. 

6  Tex.  Ap.  460-462,  WABKOCK  ▼.  STATE. 

A  Becognizance  Stating  That  Xlefendant  was  Charged  with  an 
assault  to  commit  murder  is  defective  when  he  has  been  convicted 
of  an  aggravated  assault. 

Approved  in  Jones  v.  State,  8  Tex.  Ap.  366,  where  recognizance 
failed  to  state  pffenBO  of  which  defendant  was  convicted. 

Distinguished  in  Smith  v.  State,  9  Tex.  Ap.  316,  permitting  cor- 
rection of  recognizance;  Nichols  v.  State  (Tex.  Cr.)}  29  S.  W.  383, 
where  conviction  was  for  simple  assault  and  battery,  recognizance 
reciting  conviction  of  aggravated  assault  is  fatal;  Morrison  v.  State, 
37  Tex.  Cr.  602,  40  S.  W.  592,  where  indictment  charged  intent  to 
commit  murder,  a  recognizance  alleging  "aggravated  assault"  held 
sufficient. 

6  Tex.  Ap.  462-466,  HABKIK8  ▼.  STATE. 

The  Bnlings  of  the  Lower  Court  in  Organising  a  Jury  will  not  be 
revised  except  for  abuse. 

Approved  in  Bains  v.  State,  7  Tex.  Ap.  590,  holding  jury  properly 
organized. 

The  Prevention  Against  His  Will  of  a  PeTSOn  going  in  any  direction 
constitutes  false  imprisonment. 

Beaffirmed  in  Meyer  v.  State  (Tex.  Cr.)^  49  S.  W.  601.  See  notes, 
64  Am.  Dec.  259;  67  Am.  St.  Bep.  409;  118  Am.  St.  Bep.  720;  20  L. 
B.  A.  (n.  s.)  969. 

6  Tex.  Ap.  456-460,  CONNEB  ▼.  STATE. 

An  Indictment  for  Theft  Need  not  Allege  That  Defendant  Stole 
and  carried  away  the  property. 

Followed  in  Thompson  v.  State,  35  Tex.  Cr.  522,  34  S.  W.  630. 

Evidence  That  a  Witness  Smelled  ChloTof onn  in  the  Boom  just  after 
the  theft  was  committed  is  admissible. 

Approved  in  Miller  v.  State  (Tex.  Cr,),  50  S.  W.  704,  following 
rule;  Miller  v.  State,  18  Tex.  Ap.  260,  admitting  evidence  that  de- 
fendant was  "excited." 

6  Tex.  Ap.  460-461,  STANCEL  ▼.  STATE. 

A  Bail  Bond  and  "Scire  Facias"  Which  Failed  to  State  that  a 
forged  instrument  was  '^knowingly"  passed  as  true,  held  charged  no 
offense. 

Approved  in  Magee  v.  State,  7  Tex.  Ap.  100,  where  recogniisanee 
omitted  word  "willfully";  United  States  v.  Sauer,  73  Fed.  677,  where 
bond  for  receiving  stolen  goods  omitted  "knowingly." 
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6  Tex.  Ap.  462-463,  FREEMAN  ▼.  STATE. 

The  Record  must  Sbow  Affirmatively  That  the  Defendant  entered  a 
plea  or  that  it  was  entered  for  him. 

See  note,  13  L.  R.  A.  (n.  b.)  812. 

6  Tex.  Ap.  463-465,  CARROLL  ▼.  STATE. 

A  Recognizance  Omitting  to  State  That  Defendant  shall  "appear" 
from  day  to  day  is  defective. 

Approved  in  Wright  v.  State,  22  Tex.  Ap.  672,  3  S.  W.  347,  follow- 
ing rule;  Howard  v.  State,  30  Tex.  Ap.  682,  18  S.  W.  791,  where 
"before  thia  court"  omitted;  Bryant  v.  State  (Tex.  Cr.),  58  S.  W. 
1022,  where  appeal  bond  made  from  "justice's  court"  instead  of  "from 
corporation  court. 

Distinguished  in  Crowder  v.  State,  7  Tex.  Ap.  485,  holding  bond 
good  though  word  "be"  omitted;  La  Rose  v.  State,  29  Tex.  Ap.  216, 
15  S.  W.  34,  sustaining  bail  bond  taken  by  sheriff  aft«r  court  ad- 
journed. , 

6  Tex.  Ap.  466-468,  JARNIC^AN  y.  STATE. 

The  Refusal  of  a  Court  to'  Charge  That  the  Defendant  should  be 
acquitted  unless  he  had  a  present  ability  to  commit  a  battery,  held 
error. 

Approved  in  Boles  v.  State,  18  Tex.  Ap.  426,  reversing  where  court 
refused  to  explain  meaning  of  same  words;  Monticue  v.  State,  40 
Tex.  Cr.  531,  51  S.  W.  237,  sustaining  the  charge  on  "ability";  Pratt 
V.  State,  49  Ark.  182,  4  S.  W.  786,  reversing  where  court  included 
"apparent"  ability  in  charge. 

6  Tex.  Ap.  468-470,  HUTCHINSON  ▼.  STATE. 

Where  Defendant  Failed  to  have  Subpoenas  Issued  to  Witnesses  be- 
cause they  promised  to  appear  at  the  trial,  held  due  diligence  not 
shown. 

Approved  in  Burns  v.  State,  12  Tex.  Ap.  278,  reaffirming  rule; 
Duval  V.  State,  8  Tex.  Ap.  372,  where  evidence  not  newly  discovered; 
White  V.  State,  10  Tex.  Ap.  175,  refusing  new  trial  under  rule. 

6  Tex.  Ap.  470-474,  MACE  ▼.  STATE. 

Faililte  to  Charge  on  Presumption  of  Innocence  and  reasonable 
doubt  is  fundamental  error. 

Approved  in  Redman  v.  State,  52  Tex.  Cr.  595,  108  S.  W.  367, 
holding  in  trial  for  murder,  where  defendant  claimed  adequate  cause 
on  account  of  insulting  language  toward  female  relative,  failure  to 
charge  on  reasonable  doubt  relative  to  all  grades  of  murder  error. 

6  Tex.  Ap.  475-476,  LEWALLEN  y.  STATE. 

Where  the  Prosecuting  Witness  was  the  Assaulting  Party,  held  error 
for  court  to  exclude  testimony  of  his  desperate  character  when  drink- 
ing. 

Approved  in  Harrison  v.  Commonwealth,  79  Va.  379,  52  Am.  Rep. 
635,  excluding  opinion  of  witness  as  to  dangerous  character  of  de- 
ceased. 

6  Tex.  Ap.  476-481,  WHITE  ▼.  STATE. 

An  Affidavit  Stating  That  Defendant  had  Caused  an  Attachment 
for  a  witness  to  issue  is  not  a  sufficient  showing  of  diligence  to  war- 
rant a  continuance. 
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Approved  in  Wilkerson  v.  State  (Tex.  Cr.),  57  8.  W.  959,  where 
second  {application  refused. 

6  Tex.  Ap.  482-483,  DABNTLL  ▼.  STATE. 

An  Indictment  for  Omelty  to  an  Animal  Need  not  Allege  Owner- 
ship of  the  animal. 

Reaffirmed  in  McLaarine  v.  State,  28  Tex.  Ap.  530,  13  S.  W.  922; 
State  V.  Gould,  26  W.  Va.  262. 

6  Tex.  Ap.  483-484,  IiABBAITE  v.  STATE. 

Where  an  Indictment  Alleged  That  a  Forged  Instrument  purported 
to  be  the  act  of  "White  and  Gibson,"  but  did  not  allege  that  they 
were  partners,  held  insufficient. 

Denied  in  Howard  v.  State,  37  Tex.  Cr.  496,  66  Am.  St.  Eep.  813, 
36  S.  W.  475,  holding  unnecessary  to  set  out  names  of  the  firm. 

6  Tex.  Ap.  485-497,  WEST  v.  STATE. 

The  Fact  That  the  Name  of  the  Printing  Firm  appears  on  the  in- 
dictment does  not  vitiate  it. 

Approved  in  Owens  v.  State,  25  Tex.  Ap.  556,  8  S.  W.  659,  where 
words  "Empire  Print,"  etc.,  appeared  on  indictment. 

An  Indictment  Showing  That  the  Qrand  Jnron  were  good  and  law- 
ful men  of  the  county  of  Caldwell  is  sufficient. 

Approved  in  Vanvickle  v.  State,  22  Tex.  Ap.  626,  2  S.  W.  643,  re- 
affirming rule;  Ferguson  v.  State,  6  Tex.  Ap.  505,  where  indictment 
in  name  of  grand  jury  "duly  tried,  impaneled  and  sworn,"  held  suffi- 
cient. 

An  Objection  to  the  Form  of  Oath  of  the  Qrand  Jury  or  the  process 
by  which  they  were  summoned  cannot  be  taken  by  motion  in  arrest 
of  judgment. 

Approved  in  McDaniel  v.  State,  24  Tex.  Ap.  558,  7  S.  W.  250,  hold- 
ing motion  not  available  for  failure  to  state  county  of  grand  jury 
in  indictment.     See  note,  27  L.  R.  A.  779,  788. 

Where  Sheep  were  Being  Oared  for  by  One  Party  for  the  Owner, 
held  an  indictment  for  theft  properly  alleged  ownership  in  the  latter. 

Approved  in  Denton  v.  State  (Tex.  Cr.),  69  S.  W.  142,  applying  rule 
in  prosecution  for  stealing  yearling,  where  animal  was  stolen  from 
possession  of  D.,  who  was  taking  care  of  it,  but  ownership  was  in  B. 

Distinguished  in  Brendez  v.  State,  7  Tex.  Ap.  587,  reversing  for 
variance  between  allegation  of  ownership  and  proof. 

6  Tex.  Ap.  498-501,  EX  PABTE  McOILL. 

Writ  of  Habeas  Oorpns  is  not  Available  to  Beview  Irregularities 
which  render  judgment  voidable. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  241,  242,  109  S.  W.  369, 
conviction  of  misdemeanor  in  county  court  cannot  be  attacked  by 
habeas  corpus;  Bronk  v.  State,  43  Fla.  469,  99  Am.  St.  Rep.  119,  31 
So.  251,  holding  failure  of  judge  to  exact  bond  before  issuing  writ 
of  ne  exeat  cannot  be  inquired  into  by  habeas  corpus;  Milliken  v. 
City  Council,  54  Tex.  392,  holding  board  of  aldermen  could  not  re- 
move a  mayor  for  renting  a  house  to  lewd  women;  Ex  parte  Boland, 
11  Tex.  Ap.  166,  167,  applying  rule  in  action  under  municipal  ordi- 
nance against  carrying  weapons;  Ex  parte  Dickerson,  30  Tex.  Ap.  449, 
17  S.  W.  1077,  where  relator  attempted  to  attack  misdemeanor  judg- 
ment for  failure  to  issue  execution;  Ex  parte  English  (Tex.  Cr.},  53  S. 
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W.  106y  writ  of  habeas  corpus  will  not  operate  as  an  appeal;  Ex  parte 
Ah  Men,  77  Cal.  201,  11  Am.  St.  Eep.  265,  19  Pac.  381,  refusing  writ 
where  defendant  in  injunction  suit  had  been  served  under  fictitious 
name;  In  re  Betts,  36  Neb.  285,  54  N.  W.  524,  dismissing  writ  attack- 
ing organization  of  grand  jury.  See  notes,  26  Am.  Dec.  40,  41;  23 
Am.  St.  Bep.  109;  11  L.  B.  A.  695. 

Distinguished  in  Ex  parte  Kramer,  19  Tex.  Ap.  125,  holding  ha- 
beas corpus  proper  remedy  for  arrest  under  void  option  law;  Ex 
parte  Degener,  30  Tex.  Ap.  576,  17  S.  W.  1114,  granting  writ  to  grand 
jurors  who  were  illegally  imprisoned  for  contempt;  dissenting  opin- 
ion in  Ex  parte  Duncan,  42  Tex.  Cr.  676,  62  S.  W.  763,  majority 
granting  writ  to  attorney  convicted  of  contempt. 

Irregularity  is  Disregard  of  Some  Prescribed  Rule  or  Mode  of  Pro- 
cedure, and  renders  judgment  voidable.  An  illegality  is  violation 
of  law  and  renders  judgment  void. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
failure  to  publish  local  option  law  in  newspaper  for  length  of  time 
prescribed  rendered  it  inoperative. 

6  Tez.  Ap.  601-604,  HOZIEB  ▼.  STATE. 

Tlie  Burden  of  Proof  Is  on  Defendant  to  Establish  a  Plea  of 
"autrefois  acquit." 

Approved  in  Hozier  v.  State,  6  Tex.  Ap.  544,  545,  following  rule; 
Willis  V.  State,  24  Tex.  Ap.  589,  6  S.  W.  859,  where  defendants 
pleaded  former  conviction;  Davidson  v.  State,  40  Tex.  Cr.  288,  49  S. 
W.  373,  sustaining  charges  on  plea  of  former  conviction;  Isham  v. 
State  (Tex.  Cr.),  49  S.  W.  582,  holding  sufficient  charge  given  on 
plea  of  autrefois  acquit;  State  v.  Creechley,  27  Utah,  150,  75  Pac.  387, 
holding  in  prosecution  for  perjury  where  defendant  pleaded  former 
acquittal  on  charge  of  larceny,  failure  of  court  to  submit  plea  in 
absence  of  evidence  in  support  thereof  is  not  error. 

6  Tex.  Ap.  604-607,  FEBQUSON  ▼.  STATS. 
An  Indictment  Alleging  That  the  Qrand  Jurors  were  "Duly  Tried, 

impaneled,  sworn,'*  etc.,  sufficiently  shows  that  the  jury  was  legal 
and  took  prescribed  oath. 

Approved  in  Vanvickle  v»  State,  22  Tex.  Ap.  626,  2  S.  W.  643,  ap- 
plying rule  to  indictment  in  Bains  county;  McDaniel  v.  State,  24 
Tex.  Ap.  558,  7  S.  W.  250,  held  motion  in  arrest  improper  where 
alleged  that  jury  was  not  sworn. 

6  Tez.  Ap.  607-610,  McCBACKEN  ▼.  STATE. 

Evidence  of  What  People  Told  a  Witness  is  Hearsay  and  should  be 
stricken  out. 

Approved  in  Campbell  v.  State,  30  Tex.  Ap.  650,  18  S.  W.  410,  re- 
versing where  statements  and  advice  of  attorneys  given  to  state's 
witness  were  admitted. 

6  Tez.  Ap.  610-^12,  POLSEB  ▼.  STATE. 

A  New  Trial  will  not  be  Granted  for  New  Evidence  intended  only 
to  impeach  a  witness. 

Approved  in  United  States  v.  Mulholland,  50  Fed.  419,  following 
rule;  Ogden  v.  State,  13  Neb.  438,  14  N.  W.  166,  holding  new  evi- 
dence insufficient  and  immaterial. 
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A  New  Trial  will  not  be  Granted  Where  Affidayits  of  informants  do 
not  aecompanj  the  motion. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  169,  refusing  new  trial 
where  affidavits  did  not  disclose  names  of  informants. 

6  Tex.  Ap.  612-613,  COYXNGTON  y.  STATE. 

An  Indictment  for  XTnlawfnlly  Driving  Cattle  ont  of  the  county 
must  allege  that  defendant  was  not  owner  and  that  they  were  driven 
without  owner's  authority. 

Approved  in  Heard  v.  State,  8  Tex.  Ap.  466,  following  rule;  Long 
T.  State,  6  Tex.  Ap.  64^,  holding  information  defective  under  rule. 

6  Tex.  AiK  613-524,  EVANS  v.  STATE. 

A  New  Trial  will  not  be  Granted  for  Newly  Discovered  Evidence 
where  diligence  is  not  shown. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  170,  holding  affidavits 
insufficient. 

If  After  Jury  Is  Impaneled  and  Before  Evidence  is  introduced 
juror  is  found  incompetent  to  serve,  he  may  be  challenged. 

Approved  in  Black  v.  State,  46  Tex.  Cr.  595,  600,  81  S.  W.  304,  306, 
applying  rule  where  juror  answered  question  and  was  accepted,  but 
before  jury  was  complete  notified  court  he  did  not  understand  ques- 
tion and  changed  his  answer. 

Miscellaneous. — Cited  in  Carbough  v.  State,  49  Tex.  Cr.  454,  93  S. 
W.  738,  holding  in  trial  for  murder,  court  erroneously  charging  on 
accomplice's  testimony,  defendant  having  requested  an  identical 
charge  could  not  complain. 

6  Tex.  Ap.  624r-542,  ANSCHI0K8  ▼.  STATE. 

A  Charge  That  Force  Used  to  Commit  Bape  must  be  reasonably 
sufficient  to  overcome  resistance,  considering  the  relative  strength 
of  the  parties,  is  sufficient. 

Approved  in  Favors  v.  State,  20  Tex.  Ap.  161,  sustaining  charge  on 
force. 

Consent  of  a  Female  Under  Ten  Yean  of  Age  is  Immaterial  in  an 
action  for, rape. 

Approved  in  Mayo  v.  State,  7  Tex.  Ap.  347,  sustaining  indictment 
by  striking  out  unnecessary  parts;  Craig  v.  State,  18  Tex.  Ap.  325, 
reversing  for  erroneous  charge  on  rape  of  child;  Coates  v.  State,  50 
Ark.  335,  7  S.  W.  306,  sustaining  charge  under  rule;  Liebscher  v. 
State,  69  Neb.  398,  95  N.  W.  871,  holding  in  prosecution  for  assault 
with  intent  to  rape  upon  girl  under  age  of  consent,  unnecessary 
to  allege  or  prove  want  of  consent.    See  note,  80  Am.  Dec.  364. 

An  Objection  That  an  Indictment  on  Which  a  Former  Convlcticm 
was  indorsed  was  taken  by  the  jury  into  retirement  will  not  be 
considered  without  a  bill  of  exceptions. 

Approved  in  Holmgren  v.  United  States,  156  Fed.  442,  applying 
rule  where  jury  were  permitted  to  take  with  them  indictment  on 
which  was  indorsed  verdict  of  guilty  on  former  trial  and  no  objection 
was  made  the^to  until  after  verdict;  Harvey  v.  State,  35  Tex.  Cr. 
561,  34  S.  W.  625,  where  the  indorsed  verdict  had  been  smeared  out 
with  ink. 

The  AiUdftTit  of  a  Jtixor  Is  AdmlBslble  to  Show  Mlscondoct  of  the 
jury. 
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Approved  in  McKiesick  v.  State,  26  Tex.  Ap.  677,  9  S.  W.  269,  re- 
versing where  foreman  told  jury  that  state's  chief  witness  was  not 
veracious;  Lucas  v.  State,  27  Tex.  Ap.  324,  11  S.  W.  443,  where  two 
jurors  stated  that  a  witness  for  defendant  was  not  truthful;  Hunter 
V.  State,  8  Tex.  Ap.  80,  reversing  where  jurora  averaged  the  punish- 
ment by  agreement;  Mason  v.  State  (Tex.  Ap.),  16  S.  W.  766,  revers- 
ing where  verdict  was  influenced  by  one  juror's  statements  regarding 
other  arsons;  Mitchell  v.  State,  36  Tex.  Cr.  319,  36  S.  W.  464,  re- 
versing where  juror  exhibited  prejudice  to  defendant. 

Distinguished  in  Jack  v.  State,  20  Tex.  Ap.  660,  not  reversing  judg- 
ment of  theft  against  a  porter  because  a  juror  stated  that  he  had 
been  robbed  by  a  porter;  Cox  v.  State,  28  Tex.  Ap.  95,  12  S.  W.  495, 
affirming  conviction  where  jurors  stated  that  they  had  not  been  in- 
fluenced by  another;  Munos  v.  State,  34  Tex.  Cr.  473,  31  S.  W.  381, 
sustaining  conviction  where  jury  claimed  that  they  were  not  in- 
fluenced by  reading  an  opinion. 

Where  Juror  Makes  Statement  to  His  Fellow-Jurors  on  matter  con- 
troverted, based  on  his  prior  personal  knowledge,  it  vitiates  verdict. 

Approved  in  Falls  City  v.  Sperry,  68  Neb.  422,  423,  94  N.  W.  529, 
530,  verdict  was  set  aside  where  in  an  action  for  damages  for  change 
of  street  grade  it  appeared  juror  had  prior  knowledge  of  contro- 
versy, and  that  he  tried  to  influence  jury. 

A  Verdict  will  be  Set  Aside  Where  One  Juror  told  the  others  that 
a  certain  witness  for  the  defendant  was  unworthy  of  belief. 
See  note,  31  L.  B.  A.  495. 

Objection  to  Language  Used  in  Argument  cannot  be  Considered  on 

appeal  unless  presented  in  bill  of  exceptions. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373, 
where  improper  language  is  presented  in  bill  of  exceptions,  it  is  im- 
material that  charge  thereon  was  not  requested. 

6  Tex.  Ap.  542,  HOZIEB^  v.  STATE. 

A  Charge  That  if  the  Jury  Believed  That  the  Animal  Stolen  was 
taken  at  the  same  time  and  place  as  another  animal,  for  the  theft  of 
which  defendant  had  been  acquitted,  then  such  acquittal  would  be  a 
bar,  held  sufficient. 

Approved  in  Adams  v.  State,  16  Tex.  Ap.  171,  reversing  where  court 
charged  that  marking  cattle  of  different  owners  at  same  time  con- 
stituted different  crimes.     See  note,  35  Am.  Rep.  345. 

Distinguished  in  Simco  v.  State,  9  Tex.  Ap.  348,  holding  rule  did 
not  apply  where  defendant  indicted  for  different  crime  under  same 
facts;  Alexander  v.  State,  21  Tex.  Ap.  409,  17  S.  W.  139,  where  ani- 
mals taken  at  different  times,  held  different  offense. 

6  Tex.  Ap.  546-554,  EX  PARTE  BCOOQIN. 

A  Defendant  in  Custody,  Indicted  for  a  Capital  Offense,  is  not  en- 
titled to  bail  unless  he  produces  evidence  to  show  that  he  is. 

Approved  in  Ex  parte  Eandon,  12  Tex.  Ap.  154,  granting  bail  un- 
der evidence;  Ex  parte  Smith,  23  Tex.  Ap.  123,  125j  5  S.  W.  100,  101, 
refusing  bail  in  murder  case;  Ex  parte  Jones,  31  Tex.  Cr.  446,  20  S. 
W.  984,  refusing  bail  where  killing  for  insult  to  female  relation  was 
accomplished  in  her  absence.    See  note,  22  L.  B.  A«  678. 
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6  Tex.  Ap.  554-556,  MUBFHT  v.  STATE. 

Wliere  an  Indictment  Alleged  That  a  Forged  Instminent  was  signed 
'Tat  Whelan/'  and  the  proof  was  that  signature  was  that  of  "P." 
Whelan,  held  the  variance  was  fatal. 

Approved  in  Humbard  v.  State,  21  Tex.  Ap.  209,  17  S.  W.  126, 
where  name  in  indictment  for  slander  and  proof  varied;  State  v. 
Woodrow,  56  Kan.  220,  42  Pac.  715,  where  names  in  indictment  for 
destroying  notes  varied;  State  v.  Dnffield,  49  W.  Va.  278,  38  S.  C.  579, 
holding  variance  between  allegation  in  indictment  for  forgery  of  in- 
strument, signed  "J.  F.  G.  Duffield,*'  an-d  note  in  evidence  signed 
"J.  P.  C.  Ihifield,"  is  immaterial. 

6  Tex.  Ap.  556-562,  TUTTLB  ▼.  STATE. 

A  Previomi  Week's  Service  by  Juror  During  the  Same  Term  is  not 
a  ground  for  challenge  under  section  26  of  the  act  of  1876,  relating 
to  jurors. 

Beaffirmed  in  Myers  v.  State,  7  Tex.  Ap.  652;  Houston  Water  etc. 
Co.  V.  Harris,  3  Tex.  Civ.  477,  23  S.  W.  47. 

A  Challenge  to  a  Juror  on  the  Ground  That  the  Sheriff  who  sum- 
moned him  was  prejudiced  to  defendant  is  not  good,  especially 
where  defendant  has  not  exhausted  his  peremptory  challenges. 

Approved  in  Loggins  v.  State,  12  Tex.  Ap.  78,  holding  defendant 
not  injured  because  all  his  peremptory  challenges  were  exhausted. 

Distinguished  in  State  v.  Fourchy,  51  La.  Ann.  244,  25  So.  115, 
reversing  where  defendant's  objection  to  juror  for  cause  overruled. 

An  Affidavit  for  a  New  Trial  on  the  Ground  of  newly  discovered 
evidence  that  is  sworn  to  by  defendant's  counsel,  but  not  by  defend- 
ant, is  properly  overruled. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  170,  holding  evidence 
insufficient;  Carrasco  v.  State,  34  Tex.  Cr.  566,  31  S.  W.  397,  where 
grounds  for  new  trial  not  sworn  to  by  appellant. 

The  Fact  That  Jurors  Drank  a  Small  Quantity  of  Whisky  is  not 
ground  for  new  trial,  where  it  did  not  appear  that  they  were  intox- 
icated. 

Beaffirmed  in  Allen  v.  State,  17  Tex.  Ap.  645;  Territory  v.  Hart, 

7  Mont.  511,  17  Pac.  726. 

6  Tex.  Ap.  662-563,  HAWTHOBNE  v*  STATE. 

A  Variance  Between  the  Date  of  the  Commission  of  a  misdemeanor 
in  the  affidavit  and  information  is  fatal  and  cannot  be  amended. 

Approved  in  Swink  v.  State,  7  Tex.  Ap.  73,  Taylor  v.  State  (Tex. 
Cr.),  50  S.  W.  1015,  both  following  rule;  Lackey  v.  State,  53  Tex. 
Cr.  460,  110  S.  W.  904,  reversing  for  variance,  though  obvious  clerical 
error;  Baumgartner  v.  State,  23  Tex.  Ap.  335,  5  S.  W.  114,  where 
information  of  date,  November  16,  1885,  and  affidavit  of  date, 
November  6,  1885. 

6  Tex.  Ap.  56S-565,  MOOBE  v.  STATE. 

Where  the  Defendant,  on  Examination  of  a  Witness,  drew  out  a 
confession  made  to  the  witness  after  arrest,  held  the  admission  of 
the  confession  was  not  ground  for  new  trial. 

Approved  in  Allen  v.  State,  8  Tex.  Ap.  68,  admitting  confession 
made  in  presence  of  other  defendants;  Bobins  v.  State,  9  Tex.  Ap. 
673,  admitting  confession  in  murder  cases;  McDade  v.  State,  27  Tex. 
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Ap.  689,  11  Am.  St.  Bep.  223,  11  S.  W.  675,  where  defendant's  wit- 
ness testified  to  warning  deceased  of  defendant's  threats. 

Distingaished  in  Capps  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518, 
reversing  for  testimony  improperly  admitted  for  state. 

6  Tex.  Ap.  5e&-576,  32  Am.  Bep.  593,  HUDSON  v.  STATE. 
Where  There  was  No  Evidence  to  Show  That  the  Deceased  had 

exhibited  any  intention  to  injnre  defendant  at  the  time  of  the  homi- 
cide, held  evidence  that  he  was  a  dangerous  man  was  inadmissible. 

Approved  in  Harrison  v.  Commonwealth,  79  Va.  379,  52  Am.  Bep. 
635,  holding  opinion  of  a  witness  properly  excluded.  See  notes,  47 
Am.  St.  Bep.  57;  3  L.  B.  A.   (n.  s.)   352,  354. 

Distinguished  in  West  v.  State,  18  Tex.  Ap.  652,  admitting  evi- 
dence of  provocation  by  deceased  and  his  dangerous  character;  Garner 
V.  State,  28  Fla.  136,  137,  29  Am.  St.  Bep.  241,  9  So.  841,  admitting 
evidence  of  threats  by  deceased  and  dangerous  character. 

The  Befosal  of  the  Court  to  Permit  Ooonsel  to  Bead  certain  eases 
to  it  or  the  jury  will  not  be  revised  except  for  abuse. 

Approved  in  Foster  v.  State,  8  Tex.  Ap.  254,  refusing  to  reverse 
where  attorney  permitted  to  read  to  jury;  Cross  v.  State,  11  Tex.  Ap. 
88,  holding  no  error  where  attorney  permitted  to  explain  application 
of  a  charge  in  another  case;  Lett  v.  State,  18  Tex.  Ap.  632,  reversing 
for  refusal  to  permit  attorney  to  read  law  to  jury.  See  note,  40  L. 
B.  A.  572,  573. 

Insulting  Words  Ooncemlng  Female  Eelatlve,  Though  not  Spoken 
in  presence  of  such  relative,  are  adequate  cause  to  reduce  homicide 
from  murder  to  manslaughter. 

See  notes,  124  Am.  St.  Bep.  1026;  4  L.  B.  A.  (n.  s.)  163. 

6  Tex.  Ap.  676-609,  WALEEB  v.  STATE. 
Evidence  That  Another  Person  Threatened  to  Kill  Deceased  is  not 

admissible  for  defendant. 

Approved  in  Holt  v.  State,  9  Tex.  Ap.  583,  State  v.  Beaudet,  53 
Conn.  544,  55  Am.  Bep.  162,  4  Atl.  242,  Carlton  v.  People,  150  HI. 
188,  41  Am.  St.  Bep.  351,  37  N.  E.  246,  State  v.  Fletcher,  24  Or. 
302,  83  Pac.  577,  and  State  v.  Mann,  83  Mo.  595,  all  reaffirming 
rule;  Sharp  v.  State,  6  Tex.  Ap.  656,  excluding  declarations  of  wit- 
nesses that  another  had  committed  the  crime;  Cooper  v.  State,  7  Tex. 
Ap.  201,  202,  excluding  evidence  tending  to  show  that  an  assault 
might  have  been  committed  by  another;  Talbert  v.  State,  8  Tex.  Ap. 
319,  excluding  evidence  that  deceased  had  threatened  to  take  the  life 
of  another;  State  v.  McLain,  43  Wash.  272,  86  Pac.  392,  applying  rule 
to  prosecution  for  arson  where  evidence  of  threats  by  third  person 
to  burn  property  was  offered. 

Denied  in  Dubose  v.  State,  10  Tex.  Ap.  250,  reversing  for  exclu- 
sion of  evidence  that  state's  witness  threatened  life  of  deceased, 
Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  admitting  evidence  to 
show  malice  of  a  joint  defendant  toward  deceased. 

Where  a  Party  Proposes  to  OMitradlct  a  Witness,  the  predicate 
must  first  be  laid  by  asking  the  witness  if  he  made  a  certain  state- 
ment at  a  certain  time,  place,  and  party. 

Followed  in  Martinez  v.  State  (Tex.  Cr.),  53  S.  W.  635. 

A  Witness  cannot  be  Impeached  on  Matters  collateral  to  the  issue. 

Approved  in  Barbee  v.  State,  50  Tex.  Cr.  427,  97  S.  W.  1058,  in  trial 
for  murder,  where  defendant  set  up  as  defense  insulting  language 
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toward  his  wife,  impeachment  of  witness  who  said  he  did  not  believe 
wife  was  insulted  being  iFreleyant,  Ie  error;  Kirk  v.  State,  48  Tex. 
Gr.  625,  89  S.  W.  1068,  holding  in  trial  for  murder,  admission  of  evi- 
dence of  witness'  opinion  stated  after  murder  and  making  it  predi- 
cate for  impeachment  is  error;  Lankster  v.  State  (Tex.  Cr.),  72  S.  W. 
390,  holding  in  prosecution  for  murder,  witness  testifying  that  he  did 
not,  while  jury  commiseioner  in  another  county,  say  he  would  get  such 
men  on  jury  as  would  convict  M.,  could  not  be  impeached  by  other 
witnesses;  Cogdell  v.  State,  43  Tex.  Cr.  180,  63  S.  W.  646,  where  wit- 
ness for  defendant  was  asked  on  cross-examination  relative  to  making 
statements  that  he  had  not  been  treated  right  and  that  he  would 
tell  truth  and  "fix  Alf,"  being  mere  opinion,  witness  could  not  be  im- 
peached; Collins  V.  State  (Tex.  Cr.),  66  S.  W.  841,.  applying  rule 
where  there  was  no  evidence  to  show  conviction  of  threats  to  kill, 
which  it  is  claimed  accused  made,  but  denies;  Johnson  v.  State,  27 
Tex.  Ap.  174,  11  S.  W.  107,  reversing  where  defense  impeached  a  wit- 
ness on  immaterial  matter. 

A  Charge  to  the  Effect  That  if  the  Jury  had  a  Seasonable  Doubt 
that  the  deceased  was  present  at  the  time  and  place  of  the  killing, 
he  should  be  found  not  guilty,  held  sufficient  charge  on  ''alibi." 

Approved  in  Gallaher  v.  State,  28  Tex.  Ap.  266,  277,  284,  12  S.  W. 
1088,  1093,  1097,  reaffirming  rule.     See  note,  41  L.  B.  A.  537. 

Miscellaneous. — Cited  in  Myers  v.  State,  8  Tex.  Ap.  328,  to  point 
that  law  in  force  when  trial  commenced  is  law  of  case  until  it  is 
ended. 

6  Tex.  Ap.  609-615,  SATTEBWHITE  v.  ST^TE. 

"Where  Defendant  was  Indicted  for  Theft  of  Mare,  held  evidence 
that  a  colt  and  ridgling  were  running  with  the  mare  admissible. 

Approved  in  Hester  v.  State,  15  Tex.  Ap.  575,  admitting  evidence 
that  sheep  of  another  flock  rebranded  with  stolen  sheep.  See  note,  62 
L.  B.  A.  316. 

A  Charge  That  the  Jury  are  the  Exclusive  Judges  of  the  credibility 
of  witnesses  is  correct  under  article  3108,  Paschal's  Digest. 

Approved  in  Benfro  v.  State,  9  Tex.  Ap.  232,  holding  charge  that 
jury  could  consider  part  of  an  application  for  continuance  as  against 
defendant,  error. 

6  Tex.  Ap.  615-623,  HODGES  ▼.  STATE. 

Where  Defendant  was  Charged  With  and  Convicted  of  an  assault 
with  intent  to  murder,  held  a  charge  on  reasonable  doubt  in  that 
offense  sufficient. 

Approved  in  Powell  v.  State,  28  Tex.  Ap.  397,  13  S.  W.  601,  where 
court  did  not  distinguish  between  "reasonable  doubt"  in  manslaughter 
and  murder  in  second  degree. 

A  Verdict  cannot  be  Attacked  by  Motion  for  a  new  trial  for  the 
purpose  of  introducing  the  various  conflicting  opinions  of  the  jurors. 

Approved  in  Jack  v.  State,  20  Tex.  Ap.  661,  holding  jurors  could 
not  be  made  to  testify  as  to  misconduct. 

Volnntary  Affidavits  of  Jurors  are  Competent  to  Prove  such  mis- 
conduct of  jury  as  warrants  belief  trial  was  unfair,  where  that  fact 
cannot  be  proved  otherwise. 

Approved  in  Scott  v.  State,  43  Tex.  Or.  599,  68  S.  W.  179,  holding 
discussion  of  testimony  by  jury  before  all  testimony  was  adduced  is 
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not  ground  for  reverBal,  nor  is  it  competent  for  jurors  to  make  affi- 
davits relative  to  their  opinion  of  testimony. 

Peace  Officer  is  Authorized  to  Arrest  Without  Warrant  for  illegally 
carrying  deadly  weapon. 

See  note,  84  Am.  St.  Bep.  689. 

6  Tex.  Ap.  623-642,  TICKLE  v.  STATE. 

An  Indictment  Alleging  That  the  Deceased,  Languishing  of  a 
wound,  died,  sufficiently  alleges  that  he  died  of  the  wound. 

Approved  in  Milton  v.  State,  40  Fla.  258,  24  So.  62,  holding  in- 
dictment sufficiently  alleged  death  from  wound. 

The  Proper  Jury  Oath  in  Capital  Cases  is  That  Prescribed  by 
article  3029,  Paschal's  Digest. 

Followed  in  Preston  v.  State,  8  Tex.  Ap.  32. 

A  Charge  That,  in  Order  That  an  Assault  and  Battery  should  be 
adequate  cause  for  that  passion  which  makes  a  homicide  manslaughter, 
it  must  produce  "severe"  pain  or  bloodshed,  held  error. 

Approved  in  Lee  v.  State,  54  Tex.  Cr.  385,  113  S.  W.  302,  reversing 
where  court  omitted  to  charge  that  assault  causing  pain  or  bloodshed 
would  be  adequate  cause;  Huddleston  v.  State,  54  Tex.  Cr.  96,  112 
S.  W.  66,  130  Am.  St.  Rep.  875,  charge  that  assault  causing  pain  and 
bloodshed  is  adequate  cause  erroneous  as  giving  undue  prominence  to 
certain  facts;  Foster  v.  State,  8  Tex.  Ap.  252,  where  court  charged 
that  there  must  be  "pain  and  bloodshed." 

Distinguished  in  Gilford  v.  State,  54  Tex.  Cr.  514,  114  S.  W.  140, 
charge  that  assault  causing  pain  and  bloodshed  would  be  adequate 
cause  not  prejudicial^  where  undisputed  evidence  showed  that  both 
pain  and  bloodshed  were  caused. 

6  Tex.  Ap.  647-650,  COLLINS  v.  STATE. 

An  Indictment  Omitting  the  Name  of  the  County  of  venue  is  fatally 
defective. 

Reaffirmed  in  Robins  v.  State,  9  Tex.  Ap.  668;  Orr  v.  State,  25 
Tex.  Ap.  453,  8  S.  W.  645.  Approved  in  Wade  v.  State,  52  Tex.  Cr. 
620,  108  S.  W.  678,  holding  proof  under  indictment  charging  violation 
of  local  option  law,  alleging  particular  election  and  publication  under 
it  must  correspond,  as  these  were  matters  of  substance. 

An  Indictment  cannot  be  Amended  Where  the  Defect  is  one  of  sub- 
stance, such  as  the  venue  of  the  offense. 

Approved  in  Duty  v.  State,  54  Tex.  Cr.  614,  114  S.  W.  818,  22  L. 
R.  A.  (n.  s.)  469,  indictmeut  for  perjury  cannot  be  amended  by  omit- 
ting some  of  the  facts  as  to  which  perjury  was  alleged  to  have  been 
committed. 

6  Tex.  Ap.  650>663,  SHARP  v.  STATE. 

Where  an  Indictment  Erroneously  Set  Out  the  Tear  of  meeting  of 
the  court,  held  it  could  be  amended. 

Approved  in  Osborne  v.  State,  24  Tex.  Ap.  399,  6  S.  W.  536,  per- 
mitting amendment  of  date  of  commencement  of  term  of  court. 

Distinguished  in  Collins  v.  State,  6  Tex.  Ap.  648,  reversing  where 
indictment  omitted  venue;  Huff  v.  State,  23  Tex.  Ap.  293,  4  S.  W. 
891,  reversing  where  date  in  indictment  amended  on  motion;  Osborne 
V.  State,  23  Tex.  Ap.  443,  5  S.  W.  252,  holding  indictment  could  not 
be  amended  in  form  after  announcement  of  ready  for  trial. 


29  NOTES  ON  TEXAS  BEPORTS.    6  Tex.  Ap.  663-665 

A  Defendant  in  a  Capital  Case  is  not  Entitled  to  a  List  of  Talesmen 
summoned  after  the  special  venire  has  been  exhausted. 

Reaffirmed  in  Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  W.  932; 
Dow  V.  State,  31  Tex.  Or.  287,  20  S.  W.  584. 

The  Fact  That  Defendant  was  Forced  to  Peremptorily  Challenge  a 
juror  is  not  ground  of  complaint  where  defendant  has  not  been  in- 
jured. 

Approved  in  Hollis  v.  State,  8  Tex.  Ap.  622,  where  defendant  had 
exhausted  challenges  but  did  not  show  that  objectionable  jurors  were 
forced  on  him;  Loggins  v.  State,  12  Tex.  Ap.  78,  holding  defendant 
not  injured  although  challenges  exhausted;  State  v.  Hartley,  22  Nev. 
357,  40  Pac.  374,  28  L.  R.  A.  33,  where  defendant  failed  to  use  per- 
emptory challenge. 

Distinguished  in  Ward  v.  State,  19  Tex.  Ap.  689,  holding  certain 
jurors  should  have  been  disqualified  for  opinions. 

Evidence  of  Confessions  That  Others  Than  the  Defendant  Billed 
the  deceased  are  inadmissible. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  616,  Hodge  v.  State  (Tex. 
Cr.),  64  S.  W.  242,  State  v.  Beaudet,  53  Conn.  546,  55  Am.  Rep.  164, 
4  Atl.  243,  State  v.  Young,  107  La.  619,  31  So.  993,  and  Peck  v.  State, 
86  Tenn.  269,  6  S.  W.  392,  all  following  rule;  Cooper  v.  State,  7  Tex. 
Ap.  201,  excluding  evidence  tending  to  show  that  others  might  have 
assaulted  complainant;  Holt  v.  State,  9  Tex.  Ap.  583,  excluding  evi- 
dence of  threats  by  others. 

Distinguished  in  dissenting  opinion  in  People  v.  Mitchell,  94  Cal. 
557,  29  Pae.  1108,  majority  admitting  confession  of  another  as  to 
killing. 

A  Charge  That  the  Law  Implied  Malice  "unless  the  circumstances 
make  it  evident  that  the  killing  was  justifiable,"  etc.,  held  sufficient. 

Distinguished  in  Ellison  v.  State,  12  Tex.  Ap.  582,  reversing  where 
court  failed  to  charge  on  manslaughter. 

Denied  in  Morgan  v.  State,  16  Tex.  Ap.  624,  holding  word  "evi- 
dent" erroneously  used  in  charge  in  original  case. 

6  Tex.  Ap.  663-665,  HUNT  ▼.  STATE. 

An  Indictment  for  an  Assault  With  a  Deadly  Weapon  need  not  al- 
lege  that  it  was  not  done  with  an  intent  to  murder  or  maim. 

Approved  in  Kincaid  v.  State,  8  Tex.  Ap.  466,  following  rule; 
Yeary  v.  State  (Tex.  Cr.),  66  S.  W.  1106,  upholding  indictment  for 
aggravated  assault  alleging  the  infliction  of  serious  bodily  injury  with 
fists. 

Whether  Weapon  Used  in  Assanlt  is  Deadly  Weapon  depends  upon 
manner  of  its  use. 

Approved  in  Blige  v.  State,  20  Fla.  753,  51  Am.  Rep.  630,  reaffirm- 
ing rule;  Key  v.  State,  12  Tex.  Ap.  512,  holding  indictment  of  assault 
"with  a  pistol"  insufficient;  "Wilson  v.  State,  15  Tex.  Ap.  155,  hold- 
ing proof  did  not  sustain  allegation  that  a  fence-rail  was  a  deadly 
weapon;  Puree  v.  State,  21  Tex.  Ap.  548,  1  S.  W.  464,  holding  issue 
of  simple  assault  should  have  been  presented  to  jury;  Melton  v.  State, 

30  Tex.  Ap.  274,  17  S.  W,  258,  reversing  where  ax  not  shown  deadly; 
Jenkins  v.  State,  30  Tex.  Ap.  380,  17  S.  W.  939,  reversing  where  not 
shown  that  pistol  was  deadly;  Stephenson  v.  State,  33  Tex.  Cr.  163, 
25  S.  W.  784,  and  Branch  v.  State,  35  Tex.  Cr.  307,  33  S.  W.  357, 
reversing  where  size  and  weight  of  pistol  not  shown;  Scott  v.  State, 
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42  Tex.  Cr.  608,  62  S.  W.  420,  holding  proof  sufficient  to  show  a  razor 
a  deadly  weapon;  Acers  v.  United  States,  164  U.  S.  391,  17  Sup.  Ct. 
Bep.  92,  sustaining  charge  as  to  what  constitutes  a  deadly  weapon. 
See  note,  21  L.  B.  A.  (n.  s.)   497. 

An  Assault  Made  by  Deadly  Weapon  is  an  aggravated  assault. 

Approved  in  Peacock  v.  State,  52  Tex.  Cr.  437,  107  S.-W.  348,  in 
trial  for  assault  with  intent  to  murder,  where  there  was  no  evidence 
of  description  of  instrument  used  or  that  it  was  used  to  inflict  serious 
injury,  it  was  error  to  charge  on  aggravated  assault. 

6  Tex.  Ap.  665>669,  O'BBIEN  ▼.  STATE. 

An  Offer  to  Accept  a  Bribe  With  tlie  Puipose  of  Entrapping  the  de- 
fendant is  not  a  crime  within  the  meaning  of  article  307  of  Criminal 
Code. 

Approved  in  O'Brien  v.  State,  7  Tex.  Ap.  181,  referring  to  original 
case  on  second  appeal.  See  notes,  97  Am.  Dec.  713,  715;  72  Am.  St. 
Bep.  700;  25  L.  B.  A.  341,  345;  5  L.  B.  A.  815. 

Where  Officer  First  Suggests  Willingness  to  Accept  Bribe,  to  entrap 
defendant,  latter  by  acceding  is  not  guilty  of  bribery,  nor  is  officer 
an  accomplice. 

Approved  in  Marmer  v.  State,  47  Tex.  Cr.  426,  84  S.  W.  831,  hold- 
ing in  prosecution  for  violation  of  local  option  law,  purchaser  of 
whisky,  acting  as  detective  to  discover  violations  of  the  law,  is  not 
accomplice;  dissenting  opinion  in  People  v.  Mills,  178  N.  T.  300,  70 
N.  E.  795,  67  L.  B.  A.  131,  majority  holding,  in  prosecution  for  larceny 
of  indictments,  it  no  defense  because  district  attorney  delivered  docu- 
ments to  defendant,  thereby  creating  opportunity  for  theft. 

6  Tex.  Ap.  669-684,  BOBEBTSON  ▼.  STATE. 

Qnaere,  Whether  on  an  Indictment  for  Burglary  and  Theft  after 
burglarious  entry,  the  defendant  can  be  convicted  of  '*burglary  and 
theft"  in  the  same  judgment. 

Approved  in  Howard  v.  State,  8  Tex.  Ap.  448,  holding  defendant 
could  not  plead  conviction  of  burglary  on  indictment  for  theft;  How- 
ard V.  State,  8  Tex.  Ap.  449,  holding  on  indictment  of  burglary  and 
theft,  the  theft  would  be  merged  in  the  burglary;  Loakman  v.  State, 
32  Tex.  Cr.  564,  25  S.  W.  23,  holding  conviction  of  theft  not  bar  in 
burglary. 


NOTES 

ONTHB 


TEXAS  EEPORTS 


CASES  IN  7  TEXAS  APPEALS. 


7  Tex.  Ap.  1-6,  OOX  v.  STATE. 

Mere  Separation  of  Jury  In  Murder  Case  is  not  Oronnd  for  new 
trial  unless  fairness  of  verdict  was  thereby  impaired  or  defendant 
prejudiced. 

Approved  in  Ogle  v.  State,  16  Tex.  Ap.  368,  and  Territory  v.  Hart, 
7  Mont.  507,  17  Pae.  725,  both  reaffirming  rule;  Allen  v.  State,  17 
Tex.  Ap.  645,  refusing  new  trial  for  misconduct  ot  jury,  no  injustice 
to  defendant  being  shown.  See  notes,  43  Am.  Dec.  85 j  103  Am.  St. 
Bep.  162;  63  L.  B.  A.  210,  276. 

7  Tex.  Ap.  5-10,  STBEBT  v.  STATE. 

Where  Indictment  is  for  Misdemeanor  and  Ck>ntaln8  only  single 
eount  covering  single  transaction,  if  evidence  introduced  develops 
more  than  one  transaction,  court  should  exclude  all  evidence  not  sus- 
taining single  transaction,  but  where  motive  or  intent  is  material, 
evidence  of  other  transactions  showing  intent  is  admissible. 

Approved  in  Qelber  v. /State,  56  Tex.  Cr.  464,  120  S.  W.  865,  and 
Bradshaw  v.  State,  32  Tex.  Gr.  382,  23  S.  W.  892,  both  reaffirming 
rule;  Wells  v.  State,  52  Tex.  Cr.  153,  105  S.  W.  820,  where,  in  prose- 
cution for  unlawfully  carrying  pistol,  evidence  developed  two  dif- 
ferent dates  when  offense  was  committed,  court  confining  charge  to 
certain  date  was  tantamount  to  election;  Gage  v.  State,  9  Tex.  Ap. 
260,  holding  right  to  require  election  does  not  obtain  in  misdemean- 
ors; Taylor  v.  State,  22  Tex.  Ap.  545,  3  S.  W.  756,  holding  where 
motive  important,  proof  of  other  transactions  of  similar  nature  ad- 
missible; Minx  V.  Mitchell,  42  Kan.  694,  22  Pac.  711,  holding  in  suit 
for  damages  by  misrepresentation,  evidence  of  similar  transactiona 
admissible  as  showing  motive. 

Charge  of  Ooort  Should  be  Construed  In  Its  Entirety,  snd  its  suffi- 
ciency is*  not  tested  by  abstract  accuracy  or  sufficiency  of  each  claim. 

Approved  in  Sanches  v.  State  (Tex.  Cr.),  55  S.  W.  45,  Gardner  v. 
State'  (Tex.  Cr.),  59  S.  W.  1116,  both  holding  charge  of  court  must  be 
considered  in  its  entirety. 

Where  Several  Articles  are  Stolen,  Unless  Value  of  each  article  is 
alleged  instead  of  aggregate  value,  or  there  is  failure  of  proof  of 
theft  of  some  of  them,  general  verdict  is  insufficient. 

(31) 


7  Tex.  Ap.  10-30    NOTES  ON  TEXAS  EEPORTS.  32 

Distinguished  in  Smith  v.  State,  53  Tex.  Cr.  171,  109  S.  W.  127, 
where  Indictment  charged  theft  of  three  hundred  and  forty  pounds 
of  brass  valued  at  seventy  dollars,  and  evidence  showed  it  was  of 
uniform  value  per  pound  and  that  aggregate  value  of  pieces  actually 
stolen  was  less  than  fifty  dollars,  unnecessary  to  prove  theft  of  entire 
amount  in  pounds. 

7  Tex.  Ap.  10-14,  GRAY  ▼.  STATE. 

Indictment  for  Fraudulently  Purchasing  Public  Lands  charging  that 
accused  was  county  surveyor  and  was  concerned  in  public  land  pur- 
chase is  bad  for  uncertainty  under  article  1863,  PaschaPs  Digest. 

Approved  in  Huntsman  v.  State,  12  Tex.  Ap.  646,  holding  indict- 
ment must  state  every  fact  and  circumstance  necessary  to  certainly, 
specifically,  and  completely  describe  offense. 

7  Tex.  Ap.  14-24,  MOOBE  ▼.  STATE. 
Though  Testimony  is  Erroneously  Admitted,  Error  is  Corrected  if 

testimony  is  subsequently  ruled  out  and  jury  instructed  to  disregard 
it. 

Approved  in  Robinson  v.  State  (Tex.  Cr.),  63  S.  W.  870,  holding 
admission  of  improper  testimony  subsequently  excluded  not  rever- 
sible error. 

Court  has  Discretion,  not  Revisable  on  Appeal,  Unless  Clear  abuse 
thereof  shown,  regarding  admission  of  further  testimony  at  any  time 
before  conclusion  of  argument. 

Approved  in  Nolen  v.  State,  14  Tex.  Ap.  480,  holding  admission  of 
further  testimony  at  any  time  before  argument  within  discretion  of 
court;  Farris  v.  State,  26  Tex.  Ap.  109,  9  S.  W.  489,  holding  ruling 
on  admission  of  testimony  not  revised  unless  clear  abuse  of  discre- 
tion. 

Verdict  is  Sufficient  Which  Fixes  Punishment  at  "Hard  Labor  in 
state  prison"  for  fixed  term. 

Approved  in  McCoy  v.  State,  7  Tex.  Ap.  381,  reaffirming  nile; 
Harris  v.  State,  8  Tex.  Ap.  112,  holding  "state  prison"  in  verdict 
sufficiently  designates  state  penitentiary. 

7  Tex.  Ap.  25-27,  BELL  ▼.  STATE. 

Renter  or  Cropper  on  Shares,  Who  Takes  Part  of  Crop  before  it  is 
divided,  is  not  guilty  of  theft  where  landlord  is  not  entitled  to  ex- 
clusive possession  under  contract. 

Approved  in  Zallner  v.  State,  15  Tex.  Ap.  25,  holding  defense  that 
landlord  on  his  own  premises  not  tenable  where  tenant  in  possession. 
See  notes,  57  Am.  Dec.  282;  88  Am.  St.  Rep.  566;  4  L.  B.  A.  292. 

7  Tex.  Ap.  2&-30,  KILLIKaSWOBTH  v.  STATE. 

Where  Penal  Code  Does  not  Specifically  Define  Offense,  recognizance 
must  contain  statement  of  matters  and  things  constituting  offense. 

Approved  in  O'Bannon  v.  State,  9  Tex.  Ap.  466,  holding  where  stat- 
ute does  not  define  offense,  recognizance  should  state  matters  consti- 
tuting it;  Waterman  v.  State,  8  Tex.  Ap.  671,  dismissing  appeal  where 
recognizance  stated  offense  as  "malicious  mischief";  Johnson  v.  State 
(Tex.  Cr.),  21  S.  W.  372,  where  no  offense  eo  nomine,  recognizance 
should  state  its  essential  elements;  Eoritz  v.  State,  27  Tex.  Ap.  54, 
10  S.  W.  758,  holding  recognizance  stating  offense  as  "malicious  mis- 


33  NOTES  ON  TEXAS  REPORTS.    7  Tex.  Ap.  30-44 

ehief"  insufficient  as  stating  no  known  offense;  Mulliniz  y.  State,  32 
Tex.  Cr.  117,  22  S.  W.  408,  holding  recognizance  •should  state  facts 
constituting  offense  not  such  eo  nomine. 

Secognlzance  on  Appeal  is  Bad  for  Duplicity  Wliere,  by  Omission 
of  certain  words,  two  separate  offenses*  are  described. 

Distinguished  in  Douglass  v.  State,  26  Tex.  Ap.  251,  9  S.  W.  735, 
holding  indictment  charging  separate  offenses  in  separate  counts  not 
duplicitous. 

7  Tez.  Ap.  30-34,  HAINES  V.  STATE. 

Under  Act  Regulating  Elections,  Word  "Day"  Includes  Period  of 
time  from  midnight  to  midnight. 

Approved  in  Moore  v.  State,  7  Tex.  Ap.  43,  Laurence  v.  State,  7 
Tex.  Ap.  193,  and  Janks*  v.  State,  29  Tex.  Ap.  235,  15  S.  W.  816,  all 
reaffirming  rule;  Eureka  v.  Diaz,  89  Cal.  470,  26  Pac.  962,  holding 
"day"  to  be  period  of  time  between  midnight  and  midnight  follow- 
ing.    See  note,  78  Am.  St.  Rep.  381,  385. 

7  Tez.  Ap.  34-37,  STRIOEIiAND  v.  STATE. 

Affidavit  for  Information  Properly  Setting  Oat  Ck>unty  and  State 
in  caption  and  laying  venue  of  offense  by  appropriate  reference  there- 
to^ is  sufficient. 

Approved  in  Baker  v.  State  (Tex.  Cr.),  35  S.  W.  666,  holding  omis- 
sion of  word  "keep"  in  information  for  unlawful  exhibition  of  gam- 
ing table  no  variance  from  complaint;  State  v.  Assmann,  46  S.  0.  559, 
24  S.  E.  674,  holding  indictment  naming  county  in  caption  and  after- 
ward referring  thereto  sufficient;  State  v.  S.  A.  L.,  77  Wis.  469,  46  N. 
W.  499,  holding  sufficient,  indictment  naming  time  and  place  and 
afterward  referring  thereto. 

7  Tex.  Api  39-41,  STEVENS  Y.  STATE. 

Witness  on  Cross-examination  cannot  bo  Interrogated  as  to  irrele- 
vant and  collateral  matters  for  purpose  of  contradicting  or  discredit- 
ing his  testimony. 

Beaffirmed  in  Brite  v.  State,  10  Tex.  Ap.  369;  Johnson  v.  State,  22 
Tex.  Ap.  223,  2  S.  W.  613;  Drake  v.  State,  29  Tex.  Ap.  270,  15  S.  W. 
727. 

Distinguished  in  Ashlock  v.  State,  16  Tex.  Ap.  21,  holding  testi- 
mony that  witness  had  testified  before  grand  jury  without  subpoena 
admissible  on  cross-examination. 

Extent  to  Which  Feelings  and  Motives  of  Witness  may  be  inquired 
into  is  within  sound  discretion  of  court. 

Approved  in  Thompson  v.  State,  11  Tex.  Ap.  55,  holding  extent  to 
which  witness  may  be  interrogated  on  cross-examination  within  di»* 
cretion  of  judge. 

7  Tex.  Ap.  42-44,  MOOBE  y.  STATE. 

Indictment  ia  Fatally  Defective  Whidi  Does  not,  in  Plain  and  in- 
telligible language,  charge  that  defendant  "did"  acts  constituting 
offense. 

Approved  in  Menasco  v.  State  (Tex.  Ap.),  11  S.  W.  898,  following 
rule  in  indictment  for  perjury;  Jones  v.  State,  21  Tex.  Ap.  351,  17  S. 
W.  424,  holding  omission  of  word  "to,"  before  words  "kill  and  mur- 
der," vitiates  indictment;  Barfield  v.  State,  39  Tex.  Cr.  342,  45  S.  W. 
1015,  holding  omission  of  word  "did"  in  charging  acts  committed  viti* 

5  Tex.  Notee-T^ 
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ates  indictment;  Walker  v.  State,  9  Tex.  Ap.  178,  holding  insufficient, 
indictment  failing  to  allege  that  defendant  "did''  acts  constituting 
offense;  Scroggins  v.  State,  36  Tex.  Cr.  118,  35  S.  W.  968,  holding 
omission  in  indictment  for  theft  of  "by"  between  "occupied"  and  occu- 
pant's name,  fatal;  Jester  v.  State,  26  Tex.  Ap.  370,  9  S.  W.  617,  hold- 
ing  omission  in  indictment  of  word  "did"  in  charging  acts  fatal 
defect;  State  v.  Hagan,  164  Mo.  656,  65  S.  W.  250,  indictment  for 
murder  must  allege  death  of  murdered  person. 

7  Tez.  Ap.  44-50,  HUTTO  v.  STATE. 

Indictment  is  not  Vitiated  by  Bad  SpeUing  in  First  Ooont  where 
word  is  idem  sonans  and  correctly  spelled  in  second  count. 

Approved  in  Manovitch  v.  State,  50  Tex.  Cr.  263,  96  8.  W.  2,  where 
indictment  charged  embezzlement  in  three  different  counts,  and  first 
.charged  date  and  venue,  third  referring  to  first  for  date  and  venue, 
sufficiently  alleged  same;  Hudson  v.  State,  10  Tex.  Ap.  228,  holding 
indictment  not  invalidated  by  bad  spelling  where  meaning  clear;  Boles 
T.  State,  13  Tex.  Ap.  657,  holding  defects  of  second  supplied  by  refer- 
ence to  first  count  though  nolle  prosequi  entered  thereto;  Morgan  v. 
State,  31  Tex.  Cr.  8,  18  S.  W.  648,  holding  proper,  conviction  on  de- 
fective second  count  referring  to  correct  first  count;  Wood  v.  State 
(Tex.  Cr.),  51  S.  W.  235,  "one  thousand  eight  hundred  and  nine-seven" 
sufficiently  shows  "1897";  St.  Louis  v.  State  (Tex.  Cr.),  59  S.  W.  890, 
holding  where  meaning  clear,  misspelling  will  not  vitiate  indictment; 
Bartley  v.  State,  53  Neb.  327,  73  N.  W.  748,  holding  count  to  which 
nolle  prosequi  entered  competent  to  supply  deficiency  in  other  counts. 
See  note,  100  Am.  St.  Bep.  347,  349. 

Motion  tn  Arrest  of  Judgment  will  not  Lie  for  Uncertainty  whether 
letter  in  name  is  "e"  or  "i"  when  words  are  idem  sonans. 

Approved  in  Irvin  v.  State,  7  Tex.  Ap.  110,  holding  information 
sufficient  if  accompanying  pleadings  show  letter  intended  to  be  made. 

Charge  to  Jury  may  bo  Beferred  to  to  Ascertain  Offense  of  which 
verdict  finds  defendant  guilty. 

Approved  in  Foster  v.  State,  21  Tex.  Ap.  87,  17  S.  W.  550,  reaffirm- 
ing rule;  Vincent  v.  State,  10  Tex.  Ap.  333,  holding  verdict  of  jury 
presumed  to  have  been  reached  in  accordance  with  charge  of  court. 

Where  Prosecution  Belies  Entirely  on  Brand  as  Evidence  of  owner- 
ship of  stolen  animal,  state  must  show  record  of  brand,  but  identity 
and  ownership  may  be  proved  independently  of  brand. 

Approved  in  Territory  v.  Chavez,  6  N.  M.  459,  30  Pac.  904,  and 
State  V.  Cardelli,  19  Nev.  329,  10  Pac.  440,  both  reaffirming  rule; 
Coombes  v.  State,  17  Tex.  Ap.  266,  holding  unrecorded  brand  admis' 
sible  to  prove  identity  but  not  ownership  of  animal.  See  note,  11  L. 
B.  A.  (n.  s.)  89. 

Failure  to  Oive  Charge  on  Presumption  of  Innocence  when  requested 
is  reversible  error,  but,  unless  requested,  failure  to  give  such  charge  is 
not  error. 

Approved  in  Wilkins  v.  State,  15  Tex.  Ap.  429,  reaffirming  rule; 
Bedman  t.  State,  52  Tex.  Cr.  595,  108  S.  W.  367,  holding  in  prosecu- 
tion for  murder,  where  adequate  cause  was  defense,  court  erred  in  not 
charging  on  reasonable  doubt  as  to  all  grades  of  homicide;  Frye  v. 
State,  7  Tex.  Ap.  98,  holding  failure  to  charge  on  presumption  of  in- 
nocence not  reversible  error  unless  charge  asked;  Alonzo  v.  State,  15 
Tex.  Ap.  387,  holding  reversible  error  to  refuse  instruction  on  pre- 
sumption of  innocence  and  reasonable  doubt;  State  v.  Lee,  32  Kan. 
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365,  4  Pae.  056,  hoMing  failure  to  charge  jury  to  disregard  evidence 
under  dismissed  count  not  error,  unless  charge  aaked. 

OoQXt  Need  not  Charge  on  Minor  Degrees  of  Offense  Oliarged  in  ab- 
sence of  evidence  establishing  such  minor  degrees. 

Approved  in  Evans  v.  State,  13  Tex.  Ap.  242,  holding  charge  is  suffi- 
cient if  distinctlj  setting  forth  l&w  of  case  as  developed. 

7  Tez.  Ap.  52-455,  WAUBXB  Y.  STATE. 

It  is  Essential  to  Validity  of  Indictment  That  It  Show  on  Face  that 
it  was  presented  in  court  having  Jurisdiction  of  offense. 

Approved  in  Thomas  v.  State,  18  Tex.  Ap.  221,  holding  motion  to 
quash  proper  unless  indictment  shows  presentment  in  proper  court; 
English  V.  State  (Tex.  Ap.),  18  S.  W.  679,  record  must  show  that  in- 
dictment was  returned  into  court  by  grand  jury. 

Jn  Transferring  Oases  from  District  to  Inferior  Ooorts^  clerk's  cer- 
tificate accompanying  papers  of  case  should  comprise  minute  entry  of 
presentment  of  indictment  by  grand  jury  and  all  other  entries  relating 
to  case. 

Approved  in  Cobb  v.  State,  51  Tex.  Cr.  406,  102  8.  W.  1152,  where 
transcript  from  district  court  was  transferred  to  county  court  with- 
out seal  of  district  clerk,  he  could  not  affix  seal  when  same  was  filed 
in  county  court;  Moore  v.  State,  46  Tex.  Cr.  522,  81  8.  W.  49,  failure 
to  enter  order  of  presentment  of  indictment  before  adjournment  of 
court  is  ground  for  dismissal,  if  objection  is  made  before  or  at  trial; 
McDonald  v.  State,  7  Tex.  Ap.  115,  holding  motion  to  quash  proper 
unless  certified  copy  of  proceedings  in  transferred  case  appears;  Don- 
aldson V.  State,  15  Tex.  Ap.  81,  holding  clerk's  certificate  to  tran- 
script showing  indictment  presented  before  offense  charged  and  case 
transferred  before  ordered,  transcript  properly  quashed;  Estes  v.  State, 
33  Tex.  Cr.  561,  28  S.  W.  469,  holding  transcript  of  transfer  of  in- 
dictment from  district  to  county  court  must  show  proper  presentment. 

7  Tex.  Ap.  65-67,  BIVIEBE  v.  STATE. 

Sureties  on  Recognizance  are  Responsible  for  Appearance  of  accused 
in  district  court,  after  reversal  of  judgment  appealed  from. 

Approved  in  Wells  v.  State,  21  Tex.  Ap.  596,  2  S.  W.  807,  holding 
on  affirmance,  recognizance  is  still  binding  and  may  be  forfeited  on 
breach  of  conditions.    See  note,  20  L.  B.  A.  (n.  s.)  862. 

Recognizance  is  Fatally  Defective  Which  Describes  Offense  as  "un- 
lawfully taking  up  and  using  an  estray,"  but  omitting  "without  com- 
plying with  the  laws  regulating  estrays." 

Approved  in  Etchison  v.  State,  8  Tex.  Ap.  671,  holding  recognizance 
stating  offense  as  "violating  the  estray  law,"  insufficient;  Thompson 
T.  State,  17  Tex.  Ap.  320,  holding  insufficient,  scire  facias  describing 
offense  as  "unlawfully  using  an  estray";  Calhoun  v.  State  (Tex.  Cr.), 
25  S.  W.  127,  recognizance  reciting  charge  of  illegally  using  an  estray 
is  insufficient. 

7  Tex.  Ap.  57-69,  OLARX  Y.  STATE. . 

Person  is  not  GnUty  of  Theft  Where  Evidence  Does  not  Establish 
criminal  intent  and  does  not  tend  to  show  beyond  reasonable  doubt 
Chat  defendant's  conne<ition  with  stolen  property  was  fraudulent. 

Approved  in  Madison  v.  State,  16  Tex.  Ap.  443,  holding  evidence 
showing  that  defendant  believed  hogs  to  be  his  will  not  support  con- 
viction of  theft. 
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7  Tex.  Ap.  5&-60,  DAWSON  V.  STATE. 

Under  Statute  ProUblting  Disturbance  of  Bellgiaus  WonAilp,  con- 
gregation is  protected  before,  during,  and  after  services  so  long  as  anj 
portion  of  congregation  remains  on  ground. 

Approved  in  Love  v.  State,  35  Tex.  Cr.  30,  29  S.  W.  791,  Minter 
V.  State,  104  Ga.  751,  30  S.  E.  991,  and  Douglass  v.  Barber,  18  B.  I. 
461,  28  Atl.  806,  all  reaflBrming  rule;  State  v.  Wright,  41  Ark.  413, 
48  Am.  Bep.  45,  holding  disturbance  of  member,  disturbance  of  con- 
gregation assembled  for  religious  worship;  Nichols  v.  State,  103  Ga. 
62,  29  S.  E.  431,  holding  disturbing  member  of  congregation  assembled 
for  religious  worship  renders  person  indictable. 

7  Tex.  Ap.  61-63,  COPPTNG  v.  STATE. 

If  Indictment  is  Drawn  Under  Statute  in  Alternative  Cflanues, 
pleader  may  charge  upon  all  clauses  in  single  count  employing  con- 
junction "and**  where  statute  uses  disjunctive  "or.** 

Approved  in  Day  v.  State,  14  Tex.  30,  reaffirming  rule;  Lewellen  v. 
State,  54  Tex.  Cr.  641,  114  S.  W.  1179,  charging  defendant  with  carry- 
ing pistol  on  "or**  about  his  person  is  insufficient;  Countryman  v. 
State,  52  Tex.  Cr.  24,  105  S.  W.  181,  applying  rule  to  information 
charging  unlawful  carrying  knuckles  "on  or  about**  defendant*s  per- 
son; Slawson  v.  State,  7  Tex.  Ap.  65,  as  deciding  questions  raised  on 
appeal. 

7  Tex.  Ap.  63-65,  SLAWSON  v.  STATE. 

Under  Code  Authorizing  Severance  to  Procure  Testimony  of  co- 
defendant,  trial  of  person  obtaining  severance  cannot  be  delayed  pend- 
ing appeal  from  conviction  of  codefendant. 

Approved  in  Krebs  v.  State,  8  Tex.  Ap.  26,  reaffirming  rule;  Ander- 
son V.  State,  8  Tex.  Ap.  544,  holding  severance  should  not  be  granted 
unless  codefendant  is  in  court;  Myers  v.  State,  7  Tex.  Ap.  645,  hold- 
ing severance  allowable  only  before  conviction  and  where  defendants 
jointly  indicted. 

7  Tex.  Ap.  65-69,  CBUTCHFIEU)  v.  STATE. 

In  Prosecution  for  Theft  Defendant  cannot  Introduce  as  Witness 
person  separately  indicted  as  receiver  of  the  stolen  property. 

Distinguished  in  Anderson  v.  State,  56  Tex.  Cr.  369,  120  S.  W.  468, 
where  two  persons  were  indicted  for  perjury  without  showing  that 
they  agreed  with  each  other  to  commit  the  offense,  one  was  competent 
witness  on  t^l  of  other. 

7  Tex.  Ap.  7S-74,  8WINK  T.  STATE. 

Variance  Between  AfELdavit  and  Information  Begarding  Date  of  of- 
fense is  fatal  to  validity  of  prosecution  and  conviction. 

Approved  in  Baumgarten  v.  State,  23  Tex.  Ap.  335,  5  S.  W.  114,  re- 
affirming rule;  Calvert  v.  State,  8  Tex.  Ap.  539,  holding  fatal,  variance 
between  affidavit  and  information  regarding  ownership. 

7  Tex.  Ap,  75-78,  YOUNO  V.  STATE. 

Evidence  is  Insofflcient  to  Support  Charge  of  Aggravated  Assault 
with  gun  where  acts  of  accused  are  indicative  of  preparation,  and  not 
of  attempt  or  purpose,  to  inflict  injury  or  violence. 

Approved  in  Johnson  v.  State,  19  Tex.  Ap.  547,  holding  presenting 
gun,  cocked,  at  person,  accompanied  by  violent  threatening  language^ 
I  constitutee  assault. 
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7  Tex,  Ap.  78-83,  IBVIN  y.  STATE. 

Plea  of  Former  Acqnittal  Ib  TJnayaJlable  Against  Charge  of  which 
defendant  could  not  have  been  convicted  on  former  prosecution. 

Approved  in  Boswell  v.  State,  20  Fla.  877,  reaifirming  rule;  Potter 
V.  State,  9  Tex.  Ap.  57,  holding  plea  of  former  acquittal  unavailable 
unless  acquittal  of  same  offense  shown;  Pickens  v.  State,  9  Tex.  Ap. 
272,  holding  plea  of  former  acquittal  good  only  when  same  facts  sup- 
port both  indictments;  Simco  v.  State,  9  Tex.  Ap.  348,  holding  former 
acquittal  good  defense  only  when  conviction  possible  on  facts  alleged 
in  second  indictment;  State  v.  Magone,  33  Or.  575,  56  Pac.  650,  hold- 
ing acquittal  of  one  defense  no  bar  to  prosecution  for  another  though 
connected.    See  note,  35  Am.  Bep.  345. 

Miscellaneous. — Irvin  v.  State,  7  Tex.  Ap.  110,  cited  as  sustaining 
indictment  using  "rilP*  instead  of  'IlIU,"  where  meaning  evident. 

7  Tex.  Ap.  83-86,  COKBB  V.  STATE. 

Indictment  Bedting  ''Grand  Jurors  of  State  of  Texas,  duly  im- 
paneled, charged,  and  sworn  to  inquire  of  offenses  committed  in  the 
county  of  Montague,  upon  their  oath  present,"  etc.,  sufficiently  shows 
it  to  be  act  of  grand  jurors  of  Montague  county  and  duly  presented 
in  proper  court. 

Approved  in  Scales  v.  State,  7  Tex.  Ap.  363,  and  Yanvickle  v.  State, 
22  Tex.  Ap.  626,  2  S.  W.  643,  both  reaffirming  rule. 

In  Transferring  Misdemeanor  Case  from  District  to  County  Comiv 
when  clerk  accompanies  indictment  with  transcript  from  district  coi^rt 
minutes,  showing  regular  presentment  of  indictment,  order  of  transfer 
and  appended  thereto  his  certificate  that  transcript  is  true  copy  of 
minutes  regarding  case,  statute  is  sufficiently  complied  with. 

Approved  in  Gaston  v.  State,  11  Tex.  Ap.  145,  holding  objection  in 
limine  properly  overruled,  clerk's  certificate  substantially  complying 
with  statute;  Brannon  v.  State,  23  Tex.  Ap.  428,  5  S.  W.  132,  holding, 
in  transferring  case,  only  substantial  compliance  witJi.  statute  re- 
quired; Lynn  v.  State,  28  Tex.  Ap.  515,  13  S.  W.  868,  holding  sub- 
stantial compliance  with  statute  sufficient  in  transferring  indictment 
from  district  to  county  court. 

Challenge  to  Array  Lies  Only  for  Causes  Named  in  Code,  and  will 
not  lie  for  failure  of  jury  commissioners  to  sign  and  certify  jury  list. 

Approved  in  State  v.  Collyer,  17  Nev.  285,  30  Pac.  894,  holding  right 
of  challenge  to  panel  of  grand  jurors  restricted  to  statutory  grounds; 
State  V.  Bokien,  14  Wash.  410,  44  Pac.  891,  holding  mere  irregularities 
in  drawing  jury  list  no  ground  for  challenge  to  panel. 

Motion  to  Set  Aside  Indictment  Is  not  Available  to  raise  objection 
to  clerk's  certificate  of  transfer. 

Approved  in  Banks  v.  State,  52  Tex.  Cr.  168,  105  S.  W.  821,  objec- 
tion to  improper  transfer  of  case  cannot  be  raised  on  motion  in  arrest 
of  judgment. 

7  Tex.  Ap.  87-91,  CHAPUK  v.  STATE. 

County  Courts  have  Concurrent  Jurisdiction  With  Justice's  Courts 
over  all  cases  of  misdemeanor  cognizable  by  latter. 

Approved  in  Ballen  v.  State,  26  Tex.  Ap.  485,  9  S.  W.  766,  and 
Ex  parte  Coombs,  38  Tex.  Cr.  650,  44  S.  W.  854,  both  reaffirming  rule; 
Galloway  v.  State,  23  Tex.  Ap.  400,  5  S.  W.  247,  holding  county  courts 
have  concurrent  jurisdiction  with  inferior  courts  of  misdemeanors 
where  fine  less  than  two  hundred  dollars. 
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Service  of  Sabpoena  on  AlMsent  Witaew  Beoldlng  in  Dilf erent  County 
is  not  BufBcient  showing  of  due  diligence  to  justifj  continuance. 

Approved  in  Bucker  v.  State,  7  Tex.  Ap.  559,  reaffirming  rule; 
Skipworth  v.  State,  8  Tex.  Ap.  139,  holding  attachments  for  nonresi- 
dent witnesses  cannot  be  executed  by  sheriff  of  forum;  Parkerson  v. 
State,  9  Tex.  Ap.  73,  holding  service  on  nonresident  by  sheriff  of 
county  not  due  diligence;  Massie  v.  State,  30  Tex.  Ap.  66,  16  S.  W. 
771,  holding  issuance  of  subpoena  not  sufficient  diligence  where  law 
prescribes  attachment. 

Continuance  will  not  be  Granted  to  Obtain  Testimony  to  show  de- 
fendant's ignorance  of  law  regarding  offense  and  misinformation  re- 
garding same. 

Approved  in  Browning  v.  State,  26  Tex.  Ap.  443,  9  S.  W.  771,  hold- 
ing new  trial  will  not  be  granted  for  new  testimony  not  disproving 
guilt  of  defendant;  Tweedle  v.  State,  29  Tex.  Ap.  590,  16  S.  W.  545, 
refusing  new  trial  on  application  for  continuance  to  obtain  testimony 
not  disproving  guilt. 

Bevised  Code  Does  not  Affect  Crimes  or  Penaltieg  incurred  therefor 
previous  to  its  adoption. 
See  note,  70  Am.  Dec.  309. 

Bepeal  of  Penal  Law  Vitiates  Prosecntions  Pending  under  repealed 
law. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying 
rule  to  prosecution  for  violation  of  game  law. 

7  Tex.  Ap.  91-93,  CUBBT  V.  STATE. 

Verdict  is  not  Vitiated  by  Bad  Spelling  Where  Verdict  is  sufficiently 
intelligible  not  to  be  misunaerstood,  and  there  can  be  no  reasonable 
doubt  as  to  its  import. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  641,  holding  verdict  using 
word  **mrder"  instead  of  "murder"  sufficiently  intelligible;  Partain  v. 
State,  22  Tex.  Ap.  105,  2  S.  W.  856,  holding  verdict  finding  defendant 
"guilly"  instead  of  "guilty"  sufficient;  Birdwell  v.  State  (Tex.  Cr.), 
20  S.  W.  557,  verdict  using  words  "theif t"  instead  of  "theft"  and  *'peni- 
tenture"  instead  of  "penitentiary,"  sufficient;  McGee  v.  State,  39  Tex. 
Cr.  193,  see  45  S.  W.  710,  holding  misspelling  words,  if  meaning  clear, 
will  not  invalidate  verdict.  See  notes,  44  Am.  Bep.  716;  100  Am.  St. 
Bep.  337;  23  L.  B.  A.  731. 

7  Tex.  Ap.  94-99,  FBYE  ▼.  STATE. 

Continuance  will  not  be  Granted  to  Show  Dangerous  and  violent 
character  of  deceased  where  evidence  shows  that  at  time  of  homicide 
deceased  made  no  hostile  demonstrations  against  defendant. 

Approved  in  Browning  v.  State,  26  Tex.  Ap.  443,  9  S.  W.  771,  refus- 
ing new  trial  on  application  for  continuance  to  procure  testimony  not 
disproving  guilt;  Tweedle  v.  State,  29  Tex.  Ap.  590,  16  S.  W.  545,  hold- 
ing refusing  continuance  to  procure  immaterial  testimony  not  ground 
for  new  trial. 

Where  Impartial  Jury  Is  Obtained  and  Defendant  had  not  exhausted 
peremptory  challenges,  fact  that  sheriff  summoned  juror  in  violation 
of  act  of  1876  is  not  reversible  error. 

Approved  in  Luttrell  v.  State,  14  Tex.  Ap.  152,  holding  jury  law 
repealed  and  eummoning  juror  in  courthouse  not  reversible  error. 
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rallvre  to  Charge  on  Presumption  of  Inngcence  is  not  material  error 
unless  snch  charge  is  requested. 
Beaffirmed  in  Wilkins  v.  State,  15  Tex.  Ap.  429. 

7  Tez.  Ap.  9d-100,  MAGEE  T.  STATE. 

Recognizance  for  Appeal  ftom  Conviction  for  'Disturbing  Congre- 
gation assembled  for  religious  worship"  must  allege  that  disturbance 
was  willfully  done. 

Approved  in  Hunt  v.  State  (Tex.  Cr.),  34  S.  W.  751,  recognizance 
reciting  offense  of  "disturbing  religious  worship"  is  fatally  defective. 

Distinguished  in  Nash  v.  State,  32  Tex.  Cr.  369,  26  S.  W.  412,  hold- 
ing recognizance  sufScient,  though  not  stating  manner  of  disturbing 
religious  meeting. 

7  Tez.  Ap.  100-103,  McMILLAK  VL  STATE. 

Verdict  is  not  Vitiated  by  Misspelling  Words  When  Words  and 
meaning  intended  are  clear  beyond  doubt. 

Approved  in  Jones  v.  State,  7  Tex.  Ap.  107,  and  Hoy  v.  State,  11 
Tex.  Ap.  34,  both  reaffirming  rule;  Bryant  v.  State,  54  Tex.  Cr.  67,  111 
S.  W.  1010,  upholding  verdict  of  assault  with  intent  to  "murdery"; 
Birdwell  v.  Stete  (Tex.  Cr.),  20  S.  W.  557,  use  of  words  "theift"  in- 
stead of  **theft"  and  "penitenture"  instead  of  "penitentiary"  will  not 
vitiate  verdict;  Hamilton  v.  State  (Tex.  Cr.),  34  S.  W.  280,  use  of 
word  "apess"  instead  of  "assess"  will  not  vitiate  verdict.  See  notes, 
100  Am.  St.  Rep.  337;  23  L.  R.  A.  723. 

Distinguished  in  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  Bep. 
710,  holding  failure  to  charge  on  defense  of  alibi  reversible  error. 

It  is  not  Error  for  Court  to  Refuse  to  Charge  upon  Legal  presump- 
tions and  degrees  of  weight  in  testimony,  whether  direct  or  circum- 
stantial, unless  some  part  comes  within  defined  exceptions  to  general 
rule. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  641,  holding  use  of 
"mrder"  instead  of  "murder"  will  not  vitiate  verdict;  Partain  v. 
State,  22  Tex.  A^.  105,  2  S.  W.  856,  holding  verdict  sufficient  though 
finding  defendant  "guilly"  instead  of  "guilty."  See  notes,  44  Am. 
Bep.  716;  97  Am.  St.  Bep.  799. 

7  Tez.  Ap.  103-107,  JONES  ▼.  STATE. 

To  Send  Jury  Back  to  Amend  Informal  Verdict  is  not  Error  when 
defendant's  counsel  assents,  and,  moreover,  court  has  authority  under 
code  to  have  jury  amend  verdict. 

Approved  in  Taylor  v.  State,  14  Tex.  Ap.  352,  holding  court  may 
send  jury  out  again  to  reconsider  informal  verdict;  Reynolds  v.  State, 
17  Tex.  Ap.  426,  holding  verdict  sufficient,  though  omitting  "confine- 
ment" in  the  penitentiary.    See  note,  23  L.  B.  A.  731. 

7  Tex.  Ap.  10&-113,  IBVIN  ▼.  STATE. 

Information  is  not  Vitiated  by  Poor  Penmanship  rendering  certain 
letters  illegible  when  meaning  is  plain,  and  affidavit,  being  funda- 
mental part  of  information,  may  be  referred  to,  to  solve  doubts. 

Approved  in  Hudson  v.  State,  10  Tex.  Ap.  228,  holding  verdict  not 
void,  though  "aganist"  written  instead  of  "against";  Keller  v.  State, 
25  Tex.  Ap.  327,  8  S.  W.  276,  holding  bad  spelling  does  not  vitiate 
indictment  or  information  where  meaning  unmistakable. 
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To  Justify  Convlctioii  on  Circumstantial  Evidence,  circnmfftanceB 
proven  must  be  incapable  of  explanation  upon  eyerj  other  reasonable 
hypothesis  than  that  of  defendant's  guilt. 

Approved  in  Jackson  v.  State,  9  Tex.  Ap.  124,  holding  circumstan- 
tial evidence  need  onlj  demonstrate  guilt  beyond  reasonable  doubt; 
Blunt  V.  State,  9  Tex.  Ap.  236,  holding  guilt  must  be  proven  to  moral 
certainty  beyond  reasonable  doubt.    See  note,  97  Am.  St.  Bep.  790. 

7  Tex.  Ap.  llS-115,  McDONALD  v.  STATE. 

In  Transferring  Case  from  District  Conrt^  Statute  Requires  clerk 
to  accompany  each  case  with  certified  copy  of  all  proceedings  taken 
therein  in  difftrict  court. 

Approved  in  Brumley  v.  State,  11  Tex.  Ap.  115,  holding  certified 
copy  of  district  court  proceedings  must  accompany  each  case  trans- 
ferred from  district  to  county  court. 

Where  Caae  Is  Transferred  from  District  to  County  Court,  if  no  suffi- 
cient certificate  of  district  court  proceedings  appears,  defects  may  be 
supplied  by  amendment,  or  new  certificate  filed. 

Approved  in  Hasley  v.  State,  14  Tex.  Ap.  221,  Hawkins  v.  State, 
17  Tex.  Ap.  596,  and  Bonner  v.  State,  38  Tex.  Or.  602,  44  S.  W.  173, 
all  reaffirming  rule;  Donaldson  v.  State,  15  Tex.  Ap.  31,  holding  in- 
sufficient certificate  describing  offense  as  "unlawfully  selling  intoxi- 
cating liquors"  where  indictment  charges  "unlawful  pursuit  of  occu- 
pation of- retailing";  Mitten  v.  State,  24  Tex.  Ap.  348,  6  S.  W.  196, 
holding  error  in  certifying  bill  of  exceptions  should  be  amended  by 
proper  officer;  Johnson  v.  State,  28  Tex.  Ap.  563,  13  S.  W..  1006,  hold- 
ing certificate  of  transfer  may  be  amended  by  affixing  seal  of  district 
court. 

* 

7  Tex.  Ap.  11&-117,  EDMONDSON  v.  STATE. 

After  Case  Submitted  and  Jury  Betlred,  Court  may  Becall  Witness 
at  request  of  jury,  and  have  him  repeat  testimony  on  particular  point, 
but  cannot  permit  any  additional  statements. 

Approved  in  Barton  v.  State,  9  Tex.  Ap.  262,  holding  attorneys  not 
authorized  to  make  statements  regarding  evidence  about  which  jury 
disagreed. 

7  Ter.  Ap.  117-123,  HOBBS  V.  STATE. 

No  Verbal  Charge  shall  be  Given  in  Any  Case  Whatever  except  in 
cases  of  misdemeanor,  and  then  only  by  consent  of  parties — Rev. 
Stats.,  Code  Cr.  Proc,  art.  682. 

Approved  in  Laurence  v.  State,  7  Tex.  Ap.  194,  holding  verbal 
charge  after  jury  retired  in  felony  case,  over  defendant's  objection, 
reversible  error. 

In  Misdemeanor  Cases,  Court  Need  not  Charge  Jury,  except  on  re- 
quest of  counsel,  and  charge  requested  must  be  presented  in  writing. 

Approved  in  Howard  v.  State^  8  Tex.  Ap.  614,  and  Ross  v.  State, 
9  Tex.  Ap.  276,  both  reaffirming  rule;  Bush  v.  State  (Tex.  Cr.),  70  S. 
W.  551,  in  prosecution  for  misdemeanor,  bare  statement  to  jury  of 
penalty  authorized  by  statute  is  not  a  charge  of  which  defendant  can 
complain;  Hunt  v.  State,  9  Tex.  Ap,  405,  406,  holding  court  not  pro- 
hibited from  giving  charge  in  misdemeanor  case;  Waechter  v.  State, 
34  Tex.  Cr.  298,  30  S.  W.  444,  holding  statute  requires  court  to  give 
proper  charges  prepared  in  writing  and  requested  by  party. 
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In  Misdemeanor  Cases,  ZSrroneoas  Written  Gliarge  is  not  reversible, 
error,  unless  excepted  to  when  given. 

Approved  in  Willis  v.  State,  10  Tex.  Ap.  4^3,  and  Loyd  v.  State, 
19  Tex.  Ap.  323,  both  reaffirming  rule;  Achterberg  v.  State,  8  Tex. 
Ap.  464,  holding  inaccurate  charge  not  reversible  error  unless  excepted 
to  and  instruction  asked;  Kennedy  v.  State,  9  Tex.  Ap.  402,  holding 
reversible  error,  erroneous  charge  properly  excepted  to  when  given; 
Winn  V.  State,  11  Tex.  Ap.  305,  holding  erroneous  charge  in  misde- 
meanor case  not  reversible  error  unless  excepted  to;  Wilson  v.  State, 
15  Tex.  Ap.  155,  holding  not  reversible  error  unless  excepted  to,  to' 
charge  reading  law  to  jury. 

In  Misdemeanor  Case,  Coxat  may,  Withont  Giving  Written  Charge, 
read  code  provisions  regarding  offense. 

Eeaffirmed  in  Territory  v.  Edie,  6  N.  M.  561,  30  Pac.  852. 

Distinguished  in  Garrison  v.  State,  54  Tex.  Cr.  601,  114  S.  W.  128, 
where  on  trial  for  misdemecLuor  objection  to  oral  charge  first  made  on 
motion  for  new  trial. 

7  Tex.  Ap.  123-125,  SLAUGHTEB  v.  STATE. 

When  Evidence  in  Criminal  Cases  Tends  to  Establish  different  con- 
eltisions,  jury  must  pass  thereon,  and  if  trial  judge  refuse  to  set  aside 
verdict,  appellate  court  will  not  disturb  it. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  holding  court  will 
net  reverse  judgment  where  evidence  sufficient,  though  conflicting. 

7  Tex.  Ap.  126,  MOBEHEAD  v.  STATE. 

Conviction  cannot  Stand  Where  Becord  Falls  to  Show  that  defend- 
ant pleaded  to  indictment,  or  that  his  plea  was  entered  for  him. 

Approved  in  State  v.  Fiester,  32  Or.  266,  50  Pac.  564,  holding  ver- 
dict of  guilty  void  Unless  record  shows  plea  of  not  guilty. 

7  Tex.  Ap.  126-142,  lANHAM  v.  STATE. 

Objections  to  Evidence  cannot  be  Balsed  by  Asking  Instructions  to 
jury,  but  must  be  taken  when  evidence  is  proposed. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  153,  118  S.  W.  1058, 
Pippin  V.  State,  9  Tex.  Ap.  270,  and  Stewart  v.  State,  9  Tex.  Ap.  324, 
all  reaffirming  rule;  Thomas  v.  State,  17  Tex.  Ap.  440,  holding  court 
will  not  revise  admission  of  evidence  unless  objected  to  at  time. 

Testimony  of  Parties  to  Quarrel  is  not  Better  Evidence  of  Occur- 
rences than  is  that  of  bystanders  witnessing  quarrel. 

Approved  in  Shelton  v.  State,  11  Tex.  Ap.  38,  holding  declarations 
of  persons  explanatory  of  possession  of  stolen  property  admissible. 

7  Tez.  Ap.  142-146,  McMILLAN  v.  STATE. 

Placing  Witnesses  Under  Bule  is  Within  Discretion  of  Court,  and 
rulings  thereon  will  not  be  revised  except  in  case  of  «ibuse  to  defend- 
ant's injury. 

Approved  in  Hoy  v.  State,  11  Tex.  Ap.  33,  and  Kennedy  v.  State, 
19  Tex.  Ap.  632,  both  reaffirming  rule;  Heath  v.  State,  7  Tex.  Ap. 
467,  holding  enforcement  of  rule  being  asked,  consent  of  counsel  neces- 
sary to  relaxation  regarding  particular  witness;  Dubose  v.  State,  13 
Tex.  Ap.  426,  holding  to  allow  counsel  to  speak  to  witness  under  rule 
within  discretion  of  court;  Creswell  v.  State,  14  Tex.  Ap.  16,  holding 
conference  of  counsel  with  witness  under  rule  within  discretion  of 
court;  Welhousen  v.  State,  30  Tex.  Ap.  627,   18  S.  W.  301,  holding 
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right  to  have  witnesses  placed  nnder  mle  should  not  be  arbitrarilj 
denied. 

Distinguished  in  Bubj  v.  State,  9  Tex.  Ap.  358,  holding  not  error  to 
allow  testimony  made  necessary  by  evidence  of  witness  not  under  rule. 

Charge  in  Felony  Case  Bequlrlng  Jury  to  Convict  unless,  from  the 
evidence,  they  could  ^'reasonably  conclude  that  defendant  is  innocent," 
is  erroneous. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  656,  and  Wagner  v.  State, 
17  Tex.  Ap.  559,  both  reaffirming  rule;  Godsoe  v.  State,  52  Tex.  Gr. 
627,  108  S.  W.  389,  charge  that  if  jury  believe  defendant  not  guilty 
beyond  reasonable  doubt  to  acquit  is  erroneous;  Smith  v.  State,  9 
Tex.  Ap.  151,  holding  jury  must  acquit  unless  defendant  proven  guilty 
beyond  reasonable  doubt;  Bobertson  v.  State,  9  Tex.  Ap.  210,  and 
Blocker  v.  State,  9  Tex.  Ap.  280,  both  holding  instruction  condition- 
ing acquittal  upon  jury's  belief  in  innocence  of  accused  erroneous; 
Brinkoeter  v.  State,  14  Tex.  Ap.  69,  holding  erroneous  charge  that 
jury  should  acquit  if  not  believing  accused  guilty;  Landers  v.  State 
(Tex.  Gr.),  63  S.  W.  558,  holding  charge  requiring  belief  in  innocence 
for  jury  to  acquit  is  erroneous.    See  note,  97  Am.  St.  Bep.  796. 

7  Tex.  Ap.  146-150,  JENKINS  ▼.  STATE. 

In  Trial  for  Malicious  Mischief,  Charge  of  Conrt  restricting  inquiry 
to  question  of  actual  possession  of  premises  is  proper. 

Approved  in  Behrens  v.  State,  14  Tex.  Ap.  122,  Garter  v.  State,  18 
Tex.  Ap.  576,  and  Arbuthnot  v.  State,  38  Tex.  Cr.  511,  34  S.  W.  270, 
all  reaffirming  rule;  Pate  v.  State,  46  Tex.  Gr.  485,  81  S.  W.  738,  in 
prosecution  for  pulling  down  fence,  it  was  error  to  exclude  warranty 
deed  offered  in  evidence  to  show  party  alleged  injured  was  not  in 
actual  possession;  dissenting  opinion  in  Bybee  v.  State  (Tex.  Gr.),  20 
S.  W.  825,  826,  majority  holding  party  in  case  at  bar  owner  of  the 
fence.    See  note,  32  Am.  Dec.  671. 

Distinguished  in  Adams  v.  State,  47  Tex..  Gr.  39,  81  S.  W.  964,  in 
prosecution  for  malicious  injury  to  real  estate,  it  is  necessary  to  prove 
actual  ownership  of  land. 

Miscellaneous. — Gamp  v.  State  (Tex.  Gr.),  67  S.  W.  97,  holding  not 
error  for  jury  to  take  report  containing  case  with  them,  law  being 
applicable. 

7  Tez.  Ap.  150-169,  WEST  ▼.  STATE. 

Where  There  Is  No  Besidnum  from  Which  to  Supply  Places  of  regu- 
lar jurors  challenged  for  cause,  court  may  require  accused  to  pass  upon 
those  in  panel,  and  then  have  panel  filled  by  summoning  qualified 
persons. 

Approved  in  Logan  v.  State,  55  Tex.  Gr.  181,  115  S.  W.  1193,  not 
error  to  require  accused  to  proceed  with  selection  of  jury  with  seven 
jurors  present  and  in  box  and  to  refuse  to  furnish  accused  with  full 
panel;  McKinney  v.  State,  8  Tex.  Ap.  638,  holding  irregularity  in 
forming  jury  not  reversible  error  where  defendant's  peremptory  chal- 
lenges not  exhausted. 

Dying  Declarations  are  Admissible  as  Such  Only  in  cases  of  homi- 
cide, where  death  of  declarant  is  subject  of  charge,  and  circumstances 
of  death  subject  of  dying  declarations. 

Beaffirmed  in  Ex  parte  Barber,  16  Tex.  Ap.  372.  Approved  in  Ben- 
nett V.  State  (Tex.  Gr.),  75  S.  W.  317,  in  prosecution  for  murder,  where 
defendant's  wife  was  killed  as  result  of  shooting  affray  between  de- 


43  NOTES  ON  TEXAS  REPORTS.     7  Tex  Ap.  160-171 

fondant  and  another,  dying  declaTation  of  wife  as  to  beginning  of 
difficulty  admissible.     See  note,  56  L.  R.  A.  370. 

In  Murder  Trial,  Proof  That  Deceased  had  Knife  In  Hand  when 
killed,  and  that  witness  on  same  day  saw  fresh  eat  in  defendant's 
coat,  is  inadmissible. 

Approved  in  Good  v.  State,  18  Tex.  Ap.  49,  holding  admissible,  tes- 
timony showing  fresh  knife  cuts  on  defendant's  clothing  shortly  after 
homicide;  Clore  v.  State,  26  Tex.  Ap.  631,  10  S.  W.  245,  holding  inad- 
missible testimony  showing  cuts  in  defendant's  clothing  long  after 
homicide. 

Overruled  in  Caldwell  v.  State,  12  Tex.  Ap.  318,  holding  inadmis- 
sible, evidently  false  testimony  as  to  declarations  of  accused  made 
after  murder. 

Where  Defendant  had  Been  Convicted  of  Murder  in  Second  Degree, 
charge  on  second  trial  mentioning  previous  conviction  and  charging 
jury  to  consider  no  higher  offense  than  murder  in  second  degree  is 
not  reversible  error  unless  objected  to. 

Approved  in  Pharr  v.  State,  10  Tex.  Ap.  488,  holding  charge  refer- 
ring to  acquittal  of  higher  degree  of  offense  charged  not  error;  Smith 
V.  State,  22  Tex.  Ap.  322,  3  S.  W.  685,  holding  after  acquittal  of  mur- 
der in  first  degree,  charge  should  be  confined  to  second  degree. 

Separation  of  Jury  Before  Bringing  in  Verdict  in  Felony  Case  does 
not,  per  se,  render  verdict  void. 

Approved  in  Ogle  v.  State,  16  Tex.  Ap.  368,  holding  separation  of 
jury  not  cause  for  new  trial  unless  accused  injured  thereby;  Allen 
V.  State,  17  Tex.  Ap.  645,  holding  new  trial  for  separation  of  jury 
properly  refused  unless  probable  injustice  to  defendant  shown;  Ter- 
ritory V.  Hart,  7  Mont.  507,  17  Pac.  725,  holding  temporary  separation 
of  jury  not,  per  se,  sufficient  ground  for  new  triaL 

7  Tez.  Ap.  160-163,  SMITH  Y.  STATE. 
Variance  is  Fatal  Where  Ball  Bond  Is  Conditioned  for  Appearance 

of  defendant  before  criminal  court  of  McClennan  county,  but  in  de- 
scription of  bond  in  scire  facias  court  is  described  as  criminal  court 
of  Waco  county. 

Approved  in  Downs  v.  State,  7  Tex.  Ap.  484,  reversing  judgment 
where  bail  bond  conditioned  for  appearance  before  court  unknown  in 
state;  Werbiski  y.  State,  20  Tex.  Ap.  133,  holding  fatal  variance  be- 
tween bond  reciting  charge  and  judgment  nisi  that  defendant  abide 
appeal;  Holt  v.  State,  20  Tex.  Ap.  274,  holding  fatal  variance  between 
date  of  bail  bond  in  evidence  and  that  set  forth  in  scire  facias;  Cum- 
mings  V.  State,  31  Tex.  Cr.  408,  20  S.  W.  707,  holding  insufficient 
recognizance  not  in  substantial  compliance  with  statute. 

Miscellaneous. — Cited  in  Ooodin  v.  State,  14  Tex.  Ap.  446,  holding 
in  suit  on  forfeited  recognizance,  bond  and  judgment  nisi  thereon  must 
be  introduced  in  evidence. 

7  Tex.  Ap.  163-171,  WILLIAMS  v.  STATS. 

Charge  on  Insanity  in  Murder  Case  That  Act  Done  and  performed 
in  state  of  insanity  is  not  punishable,  but  inquiry  should  be  whether 
accused  was  capable  of  having,  and  did  have,  criminal  intent,  is  sub- 
stantially correct. 

Approved  in  Clark  v.  State,  8  Tex.  Ap.  360,  Burkhard  v.  State,  18 
Tex.  Ap.  622,  and  Leache  v.  State,  22  Tex.  Ap.  308,  58  Am.  Bep.  641, 
3  8.  W.  542,  all  reaffirming  rule;  Pettigrew  T.  State,  12  Tex.  Ap.  226, 
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holding  person  generally  eonfiidered  imbecile  irresponsible  for  crime. 
See  note,  36  Am.  Dec.  407. 

New  Trial  will  not  be  Granted  for  Newly  Diacovered  Evidence  of 

threats  made  by  deceased  against  defendant  previous  to  homicide^ 
which  are  not  shown  to  have  been  communicated  to  defendant. 

Approved  in  Atkins  v.  State,  11  Tex.  Ap.  18,  holding  newly  dis- 
covered evidence  to  impeach  witness  no  ground  for  new  trial;  Car- 
rasco  V.  State,  34  Tex.  Cr.  566,  31  S.  W.  397,  holding  affidavit  on  ap- 
plication for  new  trial  for  newly  discovered  evidence  must  negative 
knowledge. 

7  Ter.  Ap.  171-174,  ENGLISH  ▼.  STATE. 

Act  Begulaiting  Elections  (Gen.  Laws  1876,  c.  166)  is  not  unconsti- 
tutional as  embracing  more  than  one  subject,  not  expressed  in  title, 
all  its  provisions  being  intended  to  effect  one  purpose. 

Approved  in  Albrecht  v.  State,  8  Tex.  Ap.  220,  223,  34  Am.  Rep. 
739,  741,  holding  "bell-punch  law"  constitutional;  Johnson  v.  State, 
9  Tex.  Ap.  254,  holding  constitutional  act  of  1876,  where  all  pro- 
visions germane  to  title;  Floeck  v.  State,  34  Tex.  Cr.  324,  30  S.  W. 
798,  holding  act  regulating  sale  of  liquors  and  fixing  penalties  and 
rule  of  evidence  constitutional;  Board  of  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1370,  24  So.  814,  holding  constitutional  act  con- 
taining provisions  for  its  enforcement,  though  title  only  shows  gen- 
eral purpose;  State  v.  Morgan,  2  S.  D.  45,  48  N.  W,  318,  holding  con- 
stitutional act  fixing  tax  and  imposing  penalties  for  its  violation. 

7  Tex.  Ap.  174-180,  STUCKEY  v.  STATE. 

In  Criminal  Case,  Judge  must  Charge  Law  Applicable  to  Case,  but 
must  not  express  any  opinion  nor  comment  on  nor  sum  up  testimony, 
or  use  any  argument  or  expression  calculated  to  influence  jury  in  con- 
sidering evidence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  where 
evidence  showed  defendant  purchased  cartridges  shortly  before  homi- 
cide, charge  that  if  jury  believe  cartridges  were  bought  for  killing 
deceased  was  on  weight  of  evidence;  Knight  v.  State,  7  Tex.  Ap.  209, 
holding  objectionable,  charge  telling  jury  that  they  may  believe  part 
or  whole  of  testimony;  Pharr  v.  State,  7  Tex.  Ap.  479,  holding  objec- 
tionable charge  in  any  way  intimating  truth  or  falsity  of  testimony; 
Harrison  v.  State,  8  Tex.  Ap.  186,  holding  objectionable,  charge  on 
weight  of  circumstantial  evidence;  Talbert  v.  State,  8  Tex.  Ap.  321, 
holding  objectionable,  charge  only  on  hypothesis  of  prosecution;  Hodde 
v.  State,  8  Tex.  Ap.  385,  holding  objectionable,  charge  that  circum- 
stantial evidence  may  lead  mind  to  satisfactory  conclusions;  Post  v. 
State,  10  Tex.  Ap.  596,  holding  objectionable,  charge  that  circumstan- 
tial evidence  may  be  as  conclusive  as  positive  evidence;  Maddox  v. 
State,  12  Tex.  Ap.  434,  holding  objectionable,  charge  that  mare  was 
branded  with  certain  brand;  Wyers  v.  State,  22  Tex.  Ap.  261,  2  S. 
W.  724,  holding  charge  should  not  give  undue  prominence  to  anything 
unfavorable  to  accused;  Spears  v.  State,  24  Tex.  A  p.  542,  7  S.  W.  246, 
holding  erroneous,  charge  that  witness  was  accomplice  with  defend- 
ant; Axismendis  v.  State,  41  Tex.  Cr.  377,  54  S.  W.  601,  instance  of 
charge  regarding  bill  of  sale  in  cattle  theft  case  on  weight  of  evi- 
dence; Hudson  V.  State,  43  Tex.  Cr.  427,  66  S.  W.  671,  instance  of 
charge  in  homicide  conspiracy  case  on  weight  of  evidence. 
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Distinguished  in  Wilson  v.  State,  17  Tex.  Ap.  536,  holding  remark 
of  judge  on  ruling  on  admission  of  testimony  not  reversible  error. 

7  Tex.  Ap.  181-183,  O'BRIEN  v.  STATE. 

If  Officer  First  Siiggests  Willingness  to  Accept  Bribe,  defendant 
offering  bribe  is  not  guilty  of  bribery  under  Penal  Code. 

See  notes,  97  Am.  Dec.  713,  715;  5  L.  R.  A.  815. 

Where  Defendant  Offered  Bribe  to  Officer,  No  Sabseauent  Conduct 
of  officer  could  excuse  defendant. 

See  notes,  97  Am.  Dec.  714,  717. 

Instmctlon  Stating  Facts  in  Evidence,  Which  Shows  applicability 
of  law  in  case,  is  not  on  weight. 

Approved'  in  Monceveis  v.  Stat*  (Tex.  Cr.),  70  S.  W.  94,  in  prose- 
cution for  burglary,  charge  that  if  owner  sent  defendant  to  his  house 
to  get  goods  and  she  afterward  stole  them,  she  is  not  guilty,  is  not  on 
weight. 

7  Tex.  Ap.  183-192,  HOBAN  ▼.  STATE. 

Indictment  for  Eesisting  Execution  of  Oivil  Process  and  resisting 
officer  in  executing  such  process  is  fatally  defective,  unless  alleging 
that  defendant  knew  officer's  capacity  and  averred  manner  of  com- 
mitting offense. 

Approved  in  Huntsman  v.  State,  12  Tex.  Ap.  646,  holding  indict- 
ment must  state  every  fact  necessary  to  certain,  specific,  and  com- 
plete description  of  offense;  Tynes  v.  State,  17  Tex.  Ap.  127,  holding 
where  written  instrument  enters  into  offense,  indictment  should  set 
it  out,-  Pettibone  v.  United  States,  148  U.  S.  205,  13  Sup.  Ct.  Rep.  546, 
37  L.  423,  holding  indictment  for  impeding  witness  or  officer  must 
allege  knowledge  on  part  of  accused;  State  v.  McGahey,  12  N.  D.  543, 
97  N.  W.  867,  holding  defendant  could  not  be  convicted  of  contempt 
for  resisting  search-warrant  of  which  he  had  no  notice  or  knowledge; 
State  V.  Smith,  11  Or.  207,  8  Pac.  343,  holding  indictment  for  assault- 
ing officer  must  charge  knowledge  of  character  of  officer. 

Miscellaneous. — ^Irvine  v.  State,  20  Tex.  Ap.  41,  holding  charge  ob- 
jectionable which  gives  undue  prominence  to  principle  of  law  by 
repetition. 

7  Teoc  Ap.  192-194,  LAWBENOE  T.  STATE. 

"Entire  Day,"  as  Used  in  Act  Begolattng  Elections,  means  full 
period  of  twenty-four  hours  from  midnight  to  midnight. 

Beaffirmed  in  Janks  v.  State,  29  Tex.  Ap.  235;  Bose  v.  State,  107 
Oa.  700,  33  S.  E.  440. 

Statement  of  Facts  is  Invalid  Unless  Signed  and  certified  by  judge. 

Approved  in  White  v.  State,  9  Tex.  Ap.  42,  reaffirming  rule. 

Ko  Verbal  Charge  shall  be  Given  in  Felony  Cases^  and  only  in  mis- 
demeanor cases  by  consent  of  parties. 

Approved  in  Garrison  v.  State,  54  Tex.  Or.  601,  114  S.  W.  128,  in 
misdemeanor,  exception  to  oral  charge  is  too  late  if  first  made  on 
motion  for  new  trial;  Wilson  v.  State,  15  Tex.  Ap.  155,  holding  rever- 
sible error,  if  objected  to,  to  read  law  to  jury. 

7  Tez.  Ap.  194^202,  OOOPEB  v.  STATE. 

Under  Bnles  of  District  Court,  Exceptions  to  Evidence  may  be  em- 
braced in  statement  of  facts  in  connection  with  evidence  objected  to 
in  either  civil  or  criminal  cases,  but  exception  must  be  made  to  appear 
affirmatively* 
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Approved  in  Castas  ado  v.  State,  7  Tex.  Ap.  584,  and  McWhorter  v. 
State,  13  Tex.  Ap.  531,  both  reaffirming  rule;  Keeton  v.  State,  10  Tex. 
Ap.  689,  holding  exceptions  to  evidence  appearing  in  statement  of 
facts  consddered  without  bill  of  exceptions;  Blackwell  v.  State,  33 
Tex.  Cr.  280,  26  S.  W.  397,  holding  rule  applicable  to  admission,  but 
not  to  exclusion,  of  testimony.    . 

Disrtinguished  in  Green  v.  State,  12  Tex.  Ap.  58,  holding  bill  of  ex- 
ceptions necessary  to  consideration  of  exceptions  to  exclusion  of  evi- 
dence. 

Incompetency  of  Witness  by  Beason  of  Previous  Canvlction  of 
felony  cannot  be  proved  by  witness  himself,  over  objection. 

Approved  in  Perez  v.  State,  8  Tex.  Ap.  611,  Perez  v.  State,  10  Tex. 
Ap.  330,  and  Batson  v.  State,  36  Tex.  Cr.  616,  38  S.  W.  49,  all  re- 
affirming rule;  Lights  v.  State,  21  Tex.  Ap.  313,  17  S.  W.  428,  holding 
record  of  conviction  only  legal  evidence  to  show  incompetency  of  wit- 
ness; White  v.  State,  33  Tex.  Cr.  178,  26  S.  W.  72,  holding  conviction 
of  witness  for  infamous  crime  cannot  be  proved  by  witness. 

Pardon  may  be  Proved  by  Producing  Charter  of  Pardon  under  great 
seal  of  state. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  520,  51  Am.  Rep.  334, 
holding  original  being  lost,  charter  of  pardon  can  be  proved  only  by 
certified  copy. 

Application  for  Continuance,  Merely  Showing  That  Process  for  ab- 
sent witness  was  obtained  and  placed  in  hands  of  sheriff,  without 
showing  return  thereon,  is  insufficient. 

Approved  in  Means  v.  State,  10  Tex.  Ap.  22,  holding  inadmissible, 
evidence  that  others  besides  defendant  had  motive  for  killing  person. 

Evidence  of  Collateral  Facts  Incapable  of  Affording  any  reasonable 
presumption  or  inference  as  to  principal  issue  or  matter  in  dispute  is 
inadmissible. 

Reaffirmed  in  Crass  v.  State,  30  Tex.  Ap.  481,  17  S.  W.  1097. 

That  Witness  Is  Temporarily  Absent  from  State  is  no  sufficient 
predicate  for  introducing  his  eviden<;e  given  at  examining  trial. 

Approved  in  Menges  v.  State,  21  Tex.  Ap.  423,  2  S.  W.  813,  reaffirm- 
ing rule;  Cline  v.  State,  36  Tex.  Cj.  363,  37  S.  W.  727,  in  dissenting 
opinion,  majority  holding  inadmissible  testimony  of  deceased  witness 
taken  at  examining  trial.    See  note,  61  Am.  St.  Rep.  881. 

Where  Charge  was  not  Objected  to  nor  Additional  Instructions 
asked,  court  will  not  revise  charge,  though  portion  thereof  is  not  com- 
mendable. 

Approved  in  Williams  v.  State,  10  Tex.  Ap.  15,  holding  charge,  if 
not  objected  to,  and  not  prejudicing  defendant,  is  not  reversible  error. 

7  Tez.  Ap.  202-203,  KASKIE  v.  STATE. 

In  Absence  of  Statement  of  Facts  on  Appeal,  errors  complained  of 
will  not  be  examined  further  than  to  ascertain  whether  indictment  is 
sufficient  to  sustain  charge  and  finding  of  jury. 

Reaffirmed  in  Brown  v.  State,  16  Tex.  Ap.  199.  Approved  in  Hollo- 
way  V.  State,  53  Tex.  Cr.  250,  110  S.  W.  748,  refusing  to  reverse  con- 
viction for  violation  of  local  option  law  for  error  in  charge,  in  ab- 
sence of  statement  of  facts. 

7  Tex.  Ap.  204-205,  FRIEDLANDEB  Y.  STATE. 

Evidence  That  Accused  so  Conducted  Himself  as  to  Distract  Atten- 
tion of  persons  in  congregation  is  sufficient  to  sustain  conviction  for 
disturbing  religious  meeting. 
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Approved  in  Bonner  ▼.  State,  38  Tex.  Gr.  602,  44  S.  W.  173,  liolding 
objection  that  transfer  of  ease  is  improperly  certified  cannot  be  taken 
by  motion  in  arrest  of  judgment.  • 

Motion  In  Arrest  of  Jadgment  cannot  be  XJsed  to  Questloii  Validity 
of  transfer  of  indictment  from  district  to  inferior  court. 

Approved  in  Banks  v.  State,  52  Tex.  Or.  168,  105  S.  W.  821,  apply- 
ing rule  where  misdemeanor  case  was  transferred  from  district  court 
to  inferior  court;  Scrivener  v.  State,  44  Tex.  Gr.  234,  70  S.  W.  215, 
holding  clerical  mistake  in  date  of  filing  an  indictment  cannot  be  ques- 
tioned on  motion  in  arrest  of  judgment;  Nichols  v.  State,  103  Ga.  62, 
29  S.  E.  431,  holding  disturbance  of  member  disturbance  of  congre- 
gation assembled  for  religious  worship. 

7  Tez.  Ap.  206-209,  KNIGHT  T.  STATS. 

Bffect  of  Appeal  is  to  Suspend  and  Arrest  All  Further  Proceedings 
in  case  in  court  appealed  from  until  judgment  of  appellate  court  is 
received. 

Approved  in  Grant  v.  State,  8  Tex.  Ap.  433,  reaffirming  rule;  Miller 
▼.  State  (Tex.  Gr.),  26  S.  W.  71,  recognizance  cannot  be  amended 
after  the  term;  Belcher  v.  State,  35  Tex.  Or.  169,  32  S.  W.  771,  hold- 
ing court  cannot,  after  expiration  of  term,  add  to  or  amend  statement 
of  facts  filed;  Turner  v.  State,  16  Tex.  Ap.  320,  holding  court  cannot 
substitute  destroyed  papers  pending  appeal;  Gerard  v.  State,  10  Tex. 
Ap.  693,  holding  court  cannot  correct  record  while  appeal  pending. 

Ohazge  That  Jury  may  Believe  or  Disbelieve  All  or  any  portion  of 
statement  of  any  witness,  or  that  they  may  believe  or  disbelieve  an- 
other, is  erroneous. 

Approved  in  Benson  v.  State,  56  Tex.  Gr.  60,  118  S.  W.  1053,  in- 
struction that  object  of  impeaching  evidence  was  to  enable  jury  to 
attach  such  weight  to  testimony  of  witnesses  as  they  might  think 
proper  and  that  they  might  or  might  not  believe  testimony  so  attacked, 
is  on  weight  of  evidence. 

7  Tez.  Ap.  210-212,  JOHNSON  ▼.  STATE. 

Objection  to  Indictment  That  Minutes  of  Court  Do  not  Show  that  it 
was  presented  by  proper  grand  jury  cannot  be  first  taken  by  motion 
in  arrest  of  judgment. 

Approved  in  Douglass  v.  State,  8  Tex.  Ap.  529,  holding  defects  in 
minutes  regarding  formal  presentment  of  indictment  unavailable  after 
verdict. 

Where  Becord  Does  not  Show  Whether  Requested  Instructions  were 
given  or  refused,  they  are  presumed  to  have  been  given. 

Beaffirmed  in  Evans  v.  State,  13  Tex.  Ap.  242. 

Evidence  That  Defendant,  Holding  Knife  in  Hand  in  Threatening 
Ifanner,  pushed  assaulted  party  and  threatened  him,  is  sufficient  under 
Goto  V.  State,  4  Tex.  Ap.  87,  to  sustain  conviction  for  aggravated 
assault  with  knife. 

Approved  in  Johnson  v.  State,  19  Tex.  Ap.  547,  holding  proper, 
charge  that  person  believing  himself  entitled  to  possession  may  protect 
possession. 

7  Tez.  Ap.  212-238,  HUNT  ▼.  STATE. 

Ckmstitatlon  of  1876  Superseded  That  of  1869,  and  abrogated  pro- 
vision of  latter  fixing  penalty  for  murder  at  death  or  life  imprison- 
ment, but  retained  antecedent  statutory  punishment  of  death  alone  for 
murder  in  first  degree. 
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Approved  in  Doran  v.  State,  7  Tex.  Ap.  386,  holding  punishment 
under  Bevised  Penal  Code  for  murder  in  first  degree  is  death  or  life 
imprisonment;  Mclnturf  v.  State,  20  Tex.  Ap.  352,  holding  Bevised 
Penal  Code  fixed  punishment  for  murder  in  first  degree  at  death  or  life 
imprisonment. 

In  Trial  for  Murder,  Where  Inculpatory  Evidence  is  purely  eircum- 
Btantial,  court  must  charge  that  facts  proved  by  such  evidence  must 
be  unexplainable  on  every  other  hypothesis  save  guilt  of  defendant, 
and  each  link  must  be  clearly  established. 

Approved  in  Ward  v.  State,  10  Tex.  Ap.  297,  Hill  v.  State,  11  Tex. 
Ap.  469,  Pogue  v.  State,  12  Tex.  Ap.  293,  Gonzales  v.  State,  12  Tex. 
Ap.  663,  Bay  v.  State,  13  Tex.  Ap.  56,  Harris  v.  State,  13  Tex.  Ap. 
318,  Vaughn  v.  State,  17  Tex.  Ap.  564,  White  v.  State,  18  Tex.  Ap. 
63,  Wright  v.  State,  18  Tex.  Ap.  364,  Kunde  v.  State,  22  Tex.  Ap.  99, 
3  S.  W.  331,  and  Ex  parte  Coombs,  38  Tex.  Cr.  657,  44  S.  W.  859,  all 
reaffirming  rule;  Smith  v.  State,  7  Tex.  Ap.  385,  holding  material  evi- 
dence being  circumstantial,  court  should  instruct  regarding  circum- 
stantial evidence;  Wallace  v.  State,  7  Tex.  Ap.  574,  holding  evidence 
being  circumstantial  court  should  give  instructions  requested  on  such 
evidence;  Struckman  v.  State,  7  Tex.  Ap.  582,  holding  evidence  being 
circumstantial,  court  should  instruct  on  conclusiveness  of  such  evi- 
dence; Myers  v.  State,  7  Tex.  Ap.  657,  holding  charge  on  circumstan- 
tial evidence,  substantially  as  requested,  correct;  Bye  v.  State,  8  Tex. 
Ap.  160,  holding  court  need  not  give  special  instruction  where  charge 
sufficient;  Bye  v.  State,  8  Tex.  Ap.  167,  sustaining  charge  on  effect  of 
circumstantial  evidence;  Simms  v.  State,  8  Tex.  Ap.  240,  holding  jury 
should  be  instructed  on  circumstantial  evidence  where  case  depends 
4>n  such  evidence;  Nolen  v.  State,  8  Tex.  Ap.  597,  holding  judge  should 
instruct  on  weight  and  conclusiveness  of  circumstantial  evidence 
where  conviction  dependent  thereon;  Hardin  v.  State,  8  Tex.  Ap.  657, 
holding  court  should  instruct  regarding  belief  from  circumstantial  evi- 
dence to  justify  conviction;  Eckert  v.  State,  9  Tex.  Ap.  107,  holding 
proper  instruction  on  circumstantial  evidence  where  case  dependent 
thereon;  Wallace  v.  State,  9  Tex.  Ap.  301,  holding  error  to  refuse 
instruction  on  circumstantial  evidence;  Bosa  v.  State,  9  Tex.  Ap.  276, 
holding  failure  to  instruct  on  circumstantial  evidence  not  cured  by 
charge  on  reasonable  doubt;  Early  v.  State,  9  Tex.  Ap.  488,  holding 
-sufficient,  instruction  showing  force  and  certainty  required  for  con- 
viction on  circumstantial  evidence;  Pharr  v.  State,  10  Tex.  Ap.  489, 
holding  correct,  charge  requiring  reasonable  and  moral  certainty  for 
conviction  on  circumstantial  evidence;  Barr  v.  State,  10  Tex.  Ap.  513, 
514,  holding  insufficient,  charge  on  circumstantial  evidence  omitting 
that  facts  must  be  inconsistent  with  innocence;  Dreyer  v.  State,  11 
Tex.  Ap.  644,  holding  refusal  of  requested  instruction  on  circumstan- 
tial evidence  is  error;  Bryant  v.  State,  16  Tex.  Ap.  150,  holding  in- 
sufficient, charge  on  circumstantial  evidence  that  facts  must  exclude 
-every  hypothesis  but  defendant's  guilt;  dissenting  opinion  in  Cabrera 
Y.  State,  56  Tex.  Cr.  168,  118  S.  W.  1066,  majority  holding  where  there 
was  evidence  that  accused  and  codefendant  went  at  night  to  de- 
ceased's room  and  that  one  of  them  shot  into  house  and  killed  de- 
eeaeed,  whose  body  found  next  day,  refusal  to  charge  on  circumstan- 
tial evidence  was  proper.  See  notes,  97  Am.  St.  Bep.  794;  69  L.  B.  A. 
194,  211,  212. 

Interpretation  of  Written  Coostitations  Is  not  Controlled  by  technical 
rules.    Effect  should  be  given  to  its  principles. 
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Approved  in  Ex  parte  Anderson,  46  Tex.  Or.  378,  380,  81  S.  W.  975, 
976,  denying  power  of  legislature  to  autliorize  by  special  charter  ap- 
pointment of  commissioners  for  city  of  Corsicana,  who  in  turn  appoint 
chief  of  police. 

7  Tez.  Ap.  2S»-245,  SHAPEB  ▼.  8TATE. 

Conscientioiis  Scruples  Against  Infliction  of  Death  Penalty  on  cir- 
cnma-tantial  evidence  is  good  ground  for  challenging  juror  in  capital 
ease. 

Reaffirmed  in  Clanton  v.  State,  13  Tex.  Ap.  152;  Little  v.  State,  39 
Tex.  Cr.  660,  47  S.  W.  986.  Approved  in  Johnson  v.  State,  44  Tex. 
Cr.  333,  71  S.  W.  25,  holding  it  proper  question  to  ask  juror  in  murder 
case  relative  to  his  scruples  in  inflicting  death  penalty  in  cases  de- 
pending on  circumstantial  evidence.    See  note,  36  Am.  Dec.  532. 

Begardlng  Guilt  of  Accnsed  Under  Plea  of  not  Ouilty,  burden  of 
proof  is  always  on  state. 

Reaflirmed  in  Horn  v.  State,  30  Tex.  Ap.  544,  17  S.  W.  1096. 

Confessions,  Though  Made  In  Jail,  are  Evidence  against  the  maker 
if  he  made  them  voluntarily  and  after  being  cautioned  that  they  might 
be  used  against  him. 

See  note,  18  L.  R.  A.  (n.  s.)  792. 

7  Tex.  Ap.  245-267,  32  Am.  Bep.  695,  WAUDBB  ▼.  STATS. 

Appeal  from  Judgment  of  Conviction  of  Murder  pending  at  time 
when  Revised  Code  took  effect  is  in  no  way  affected  thereby. 

Approved  in  Simms  v.  State,  8  Tex.  Ap.  246,  holding  Revised  Penal 
Code  inapplicable  to  trial  for  murder  before  coming  into  effect; 
Myers  v.  State,  8  Tex.  Ap.  328,  holding  law  in  force  when  trial  com- 
menced law  of  case.    See  note,  70  Am.  Dec.  309. 

In  Construing  Statutes^  the  Object  Is  to  Give  Effect  to  Legislative 
Intention  and  all  irrational  deductions  and  absurd  results  should  be 
avoided.      * 

Approved  in  Albrecht  v.  State,  8  Tex.  Ap.  315,  and  Sartain  v.  State, 
10  Tex.  Ap.  654,  38  Am.  Rep.  651,  both  reaffirming  rule;  Lane  v.  Mis- 
soula Co.  Commrs.,  6  Mont.  476,  13  Pac.  137,  holding  statutes  should 
be  so  construed  as  to  effect  true  intent  of  legislature. 

Repeal  of  Statutes  by  Implication  is  not  Favored,  and  repugnancy 
must  be  plain  and  irreconcilable  to  operate  such  repeal. 

Approved  in  Saguache  v.  Decker,  10  Colo.  153,  14  Pac.  125,  reaffirm- 
ing rule;  Ex  parte  Keith,  47  Tex.  Cr.  287,  83  S.  W.  686,  holding  Terrell 
election  law  providing  twenty  days'  notice  does  not  repeal  local 
option  law  requiring  twelve  days'  notice,  as  first  is  general  and  last 
is  special;  Braun  v.  State,  40  Tex.  Cr.  238,  49  S.  W.  621,  holding  subse- 
quent statute,  not  inconsistent  with  former,  will  not  repeal  former; 
State  V.  Horton,  21  Nev.  304,  30  Pac.  877,  holding  where  statute 
amended,  unchanged  part  continues  to  be  law  from  enactment.  See 
note,  88  Am.  St.  Rep.  274. 

Surprise  Is  not  Oround  for  New  Trial  Under  Code,  but  may  be 
ground  for  continuance  after  trial  has  commenced. 

Approved  in  Webb  v.  State,  9  Tex.  Ap.  509,  reaffirming  rule;  Ohild^ 
V.  State,  10  Tex.  Ap.  186,  holding  defendant  not  asking  continuance 
when  surprise  occurred  cannot  subsequently  complain. 

There  is  No  Fixed  Bule  Begardlng  Admission  of  Subsequent  Con- 
fessioiui  where  former  confessions  were  improperly  obtained,  but  such 
confessions  are  admissible  if  improper  influence  has  been  removed. 

5  Tex.  Notes — 4 
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Approved  in  Rhodes  v.  State,  11  Tex.  Ap.  574,  holding  competent, 
evidence  of  acts  done  hj  defendant  after  arrest.  See  note,  33  Am. 
Rep.  547. 

Distinguished  in  Grammer  v.  State,  42  Tex.  Cr.  519,  61  S.  W.  403, 
holding  confession  of  defendant  when  witness  before  magistrate,  after 
having  been  dulj  warned  and  after  same  was  reduced  to  writing  and 
signed  by  him,  was  admissible  on  his  subsequent  trial  for  offense; 
Nolen  V.  State,  14  Tex.  Ap.  480,  481,  46  Am.  Rep.  249,  holding 
acts  of  defendant  after  arrest  admissible  in  evidence. 

ExceptionB  to  Admission  of  Evidence 'must  be  Taken  at  Time  in 
trial  court  and  brought  up  to  appellate  court  bj  bill  of  exceptions. 

Approved  in  Bryant  v.  State,  18  Tex.  Ap.  115,  holding  bill  of  ex- 
ceptions must  set  forth  objection  to  admission  of  evidence;  Cunning- 
ham V,  State,  20  Tex.  Ap.  168,  holding  court  will  not  reverse  for  error 
in  absence  of  bill  of  exceptions  unless  prejudice  to  defendant  shown. 

Compelling  Defendant  to  Make  His  Footprints  for  Comparison  with 
footprints  found  on  premises  where  crime  was  committed  is  not  an 
invasion  of  his  constitutional  right. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  357,  120  8.  W.  461,  in 
murder  prosecution,  where  there  was  evidence  that  after  killing  wit- 
ness saw  grip  near  decedent's  house,  when  another  had  testified  he 
saw  articles  at  place  where  accused  had  emptied  grip  after  arrest  and 
placed  articles  in  grip  with  instructions  that  it  be  given  to  another, 
latter's  testimony  that  his  place  burglarized  prior  to  killing  and  those 
articles  stolen  is  admissible;  Thompson  v.  State,  45  Tex.  Cr.  192,  74 
S.  W.  915,  holding  evidence  of  officer,  who  required  defendant  to  pull 
off  his  shoe,  that  he  measured  defendant's  foot  and  it  corresponded 
with  foot  tracks  at  locus  in  quo,  was  competent;  Benson  v.  State  (Tex. 
Cr.),  69  S.  W.  166,  in  prosecution  for  theft,  it  was  not  error  to  re- 
quire defendant  to  stand  up  and  put  his  hat  on  so  as  to  be  identified 
by  witness;  State  v.  Height,  117  Iowa,  660,  94  Am.  St.  Bep.  323,  91 
N.  W.  938,  59  L.  R.  A.  437,  holding  in  prosecution  for  rape,  compulsory 
physical  examination  of  defendant  to  ascertain  whether  affected  with 
venereal  disease  is  erroneous  as  compelling  him  to  be  witness  against 
himself;  State  v.  Graham,  116  La.  782,  .41  So.  91,  holding,  in  assault 
with  deadly  weapon,  testimony  admissible  to  show  sheriff  carried  de- 
fendant to  place  of  shooting  and  placed  his  feet  in  footprints  there 
for  comparison;  Thornton  v.  State,  117  Wis.  345,  98  Am.  St.  Bep.  924, 
93  N.  W.  1109,  applying  rule  where  accused  was  required  to  surrender 
his  shoe  to  compare  with  tracks  in  snow  near  place  of  perpetration  of 
crime;  Meyers  v.  State,  14  Tex.  Ap.  48,  holding  footprints  near  scene 
of  shooting  legitimate  evidence;  Bruce  v.  State,  31  Tex.  Cr.  592,  21 
S.  W.  682,  holding  admissible,  evidence  of  assaulted  person's  actions 
when  confronted  by  accused;  O'Brien  v.  State,  125  Ind.  45,  25  N.  E. 
139,  9  L.  R.  A.  323,  holding  admissible  for  identification  testimony 
regarding  marks  and  scars  on  body  of  accused;  People  v.  Ecarins,  124 
Mich.  622,  83  N.  W.  631,  compelling  defendant  in  murder  case  to  put 
iron  bar  into  his  pocket  to  show  that  it  could  have  been  thus  con- 
cealed; State  V.  Baker,  33  W.  Va.  332,  10  S.  E.  644,  holding  admissible 
iestimony  showing  blood  spots  on  pantaloons  of  accused;  State  v. 
Atkinson,  40  S.  C.  373,  42  Am.  St.  Bep.  885,  18  S.  E.  1025,  arguendo 
while  noting  conflict  of  authorities  on  the  subject.  See  notes,  33  Am. 
Rep.  546;  49  Am.  Rep.  191;  28  Am.  St.  Rep.  935;  38  Am.  St.  Rep.  150; 
M  Am.  St.  Rep.  343;  28  L.  R.  A.  701. 
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Miscellaneous. — Cited  in  Oates  v.  State,  51  Tex.  Cr.  451,  103  S.  W. 
860,  upon  trial  for  murder,  charge  that  person  in  perpetration  or  at- 
tempt to  perpetrate  robbery  commits  murder  is  guilty  of  murder  in 
first  degree,  is  reversible  error,  as  element  of  malice  is  necessary. 

7  Tex.  Ap.  267-269,  CUBSY  V.  8TATB. 

Miscellaneous. — ^McCoy  y.  State,  7  Tex.  Ap.  381,  cited  to  the  suffi- 
ciency of  verdict  using  "a"  instead  of  and  where  "at"  should  be  used. 

7  T^x.  Ap.  269-276,  MABNOCH  V.  STATE. 

In  Trial  for  Murder,  Evidence  of  Previous  Difficulties  between  de- 
fendant and  deceased  are  admissible  as  showing  animus  of  homicide 
and  explanatory  of  defendant's  acts. 

Approved  in  State  v.  Claire,  41  La.  Ann.  193,  6  So.  131,  holding  de- 
fendant may  introduce  evidence  showing  fact  of  attack  where  state 
proves  purchase  of  pistol. 

Charge  on  Self-defense  is  Erroneous  Which  Leaves  Jury  to  infer 
th&t  danger  of  death  or  serious  bodily  injury  to  defendant  must  be 
actual  or  pdsitive  to  excuse  defendant  for  taking  life. 

Approved  in  Pharr  v.  State,  7  Tex.  Ap.  477,  reaffirming  rule;  Bich- 
ardson  v.  State,  7  Tex.  Ap.  493,  holding  criterion  of  justifiable  homi- 
cide in  self-defense  is  appearance  and  reasonable  apprehension  of 
actual  danger;  Bodriguez  v.  State,  8  Tex.  Ap.  132,  holding  reasonable 
apprehension  or  fear  of  death  justifies  self-defense;  Babb  v.  State,  8 
Tex.  Ap.  177,  holding  erroneous,  charge  that  killing  must  be  in  fact 
in  self-defense  and  not  colorably  so;  Moore  v.  State,  15  Tex.  Ap.  22, 
holding  homicide  justifiable  where  acts  of  party  killed  produce  fear 
or  reasonable  expectation  of  death;  Weaver  v.  State,  19  Tex.  Ap.  567, 
53  Am.  Bep.  390,  holding  doctrine  of  self-defense  rests  on  apparent 
reasonable  necessity  of  act  to  ward  off  injury;  Spearman  v.  State,  23 
Tex.  Ap.  230,  4  S.  W.  588,  holding  homicide  justifiable  where  defend- 
ant's apprehension  of  death  or  serious  injury  reasonable. 

7  Tex.  Ap.  276-279,  BEEVES  v.  STATE, 

Indictment  for  Burglary  must  Charge  Breaking  and  Entry  to  have 
been  made  with  intent  to  commit  burglary,  intent  being  of  essence  of 
crime. 

Beaffirmed  in  Howard  v.  State,  8  Tex.  Ap.  450,  Black  v.  State,  18 
Tex.  Ap.  127,  128,  and  Hammons  v.  State,  29  Tex.  Ap.  446,  16  S.  W. 
100. 

Hearsay  Evidence  Is  Inadmissible  Even  Though  No  Better  Evidence 
can  be  had. 

Approved  in  State  v.  Ah  Lee,  18  Or.  544,  23  Pac.  426,  holding  in- 
admissible as  hearsay  what  person  in  distant  part  of  city  heard  con- 
cerning murder. 

7  Tex.  Ap.  279-282,  PEABSON  v.  STATE. 

Scire  Facias  is  Fatally  Defective  Which  Does  not  State  Enough  to 
answer  purpose  of  petition  and  citation,  and  recite  presentment  of  in- 
dictment, offense  charged,  issuance  of  capias,  arrest  of  principal,  exe- 
cution of  bond,  and  breach  of  its  condition  and  judgment  nisi  thereon. 

Approved  in  Thrash  v.  State,  16  Tex.  Ap.  274,  and  Lindley  v.  State, 
17  Tex.  Ap.  122,  both  reaffirming  rule;  Goodin  v.  State,  14  Tex.  Ap. 
446y  holding  under  general  denial  in  suit  on  bail  bond,  bond  and  judg- 
ment nisi  must  be  in  evidence  to  justify  recovery.  See  note,  122  Am. 
St.  Bep.  96. 
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Distingaislied  in  Werbiski  v.  State,  20  Tex.  Ap.  132,  holding;  under 
statute  citation  need  not  ahow  authority  under  which  bail  bond  taken 
or  arrest  made. 

7  Tez.  Ap.  283-285,  8IOI£B  V.  STATE. 

Miscellaneous. — Sigler  v.  State,  9  Tex.  Ap.  428,  referring  historically 
to  former  Appeal. 

7  Tez.  Ap.  288-297,  EX  PASTE  EBWIN. 
No  Appeal  Lies  in  Habeas  Corpus  Proceedings  XTnless  Appellant  is 

in  custody  of  some  officer  or  person  subject  to  jurisdiction  of  appellate 
court  upon  whom  its  process  can  act  directly. 

Approved  in  Ex  parte  Walton,  45  Tex.  Cr.  76,  74  S.  W.  315,  applying 
rule  where  motion  for  rehearing  was  denied,  it  appearing  defendant 
was  released  from  jail  and  had  executed  bond  for  his  appearance;  Ex 
parte  Cole,  14  Tex.  Ap.  590,  refusing  to  entertain  habeas  corpus  pro- 
ceedings where  applicant  not  restrained  of  liberty;  Ex  parte  Branch, 
36  Tex.  Cr.  385,  37  S.  W.  422,  refusing  habeas  corpus  where  relator 
has  given  recognizance;  Ex  parte  Talbutt,  39  Tex.  Cr.  13,  44  S.  W. 
833,  holding  habeas  corpus  not  allowed  where  relator  not  in  custody; 
Ex  parte  McMinn  (Tex.  Cr.),  63  S.  W.  322,  holding  habeas  corpus  not 
allowable  where  relator  released  on  recognizance;  dissenting  opinion 
in  Ex  parte  Snodgrass,  43  Tex.  Cr.  366,  65  S.  W.  1064,  majority  hold- 
ing attorney  restrained  although  sheriff  allowed  him  to  go  home  to  his 
sick  child. 

Person  Arrested  Under  Extradition  Warrant  Who  has  Sued  Oat. 
habeas  corpus  is  not  entitled  to  be  released  on  bail  pending  appeal  in 
habeas  corpus  proceedings. 

Approved  in  Ex  parte  Hobbs,  32  Tex.  Cr.  319,  40  Am.  St.  Bep.  785, 
22  S.  W.  1037,  holding  person  held  under  extradition  warrant  not  en- 
titled to  bail;  Ex  parte  Wall,  84  Miss.  785,  38  So.  628,  holding  one 
arrested  on  warrant,  issued  by  governor  on  extradition,  is  not  en- 
titled to  bail  pending  appeal  from  judgment  on  habeas  corpus  proceed- 
ings; In  re  Foye,  21  Wash.  255,  57  Pac.  826,  holding  giving  of  bail 
in  habeas  corpus  proceedings  in  extradition  cases  unauthorized. 

7  Tex.  Ap.  29&-301,  AI^LEN  v.  STATE. 

Where  Subsequent  Statute  Ameliorates  Penalty,  it  is  error  in  trial 
for  aggravated  assault  committed  prior  to  its  passage  to  charge 
penalty  prescribed  by  former  statute  uuless  defendant  so  elects. 

Approved  in  Veal  v.  State,  8  Tex.  Ap.  478,  and  Rich  v.  State,  9 
Tex.  Ap.  176,  both  reaffirming  rule;  Spears  v.  State,  8  Tex.  Ap.  470, 
holding  reversible  error,  though  not  excepted  to,  erroneous  charge  on 
penalty  for  offense;  Irvin  v.  State,  25  Tex.  Ap.  588,  see  8  S.  W.  682, 
holding  court  sihould  so  instruct  where  offense  punishable  by  fine  or 
imprisonment,  or  both. 

Before  Adoption  of  Revised  Code,  Conviction  for  Simple  Assault 
before  justice  court  was  no  bar  to  subsequent  prosecution  for  aggra- 
vated assault,  but  under  Revised  Statutes  such  conviction  bars  prose- 
cution for  same  offense,  but  not  for  higher  grade  of  offense,  unless  con- 
viction was  had  on  indictment  or  information. 

Approved  in  Achterberg  v.  State,  8  Tex.  Ap.  465,  holding  court  not 
having  jurisdiction,  former  acquittal,  unless  trial  on  information,  no 
defense;  Grisham  v.  State,  19  Tex.  Ap.  512,  holding  former  conviction 
for  same  transaction  on  information  or  indictment  mars  prosecution 
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for  Mgher  grade;  Henkel  v.  State,  27  Tex.  Ap.  511,  11  S.  W.  672,  hold- 
ing former  conviction  not  on  information  or  indictment  no  bar  to 
prosecution  for  higher  offense. 

Term  "Child,'*  as  XTsed  in  Defining  "A^grwated  Assault/'  means  one 
of  tender  years,  in  ordinary  sense,  and  not  a  minor  or  person  under 
twenty-one  years  of  age. 

Approved  in  Collins  v.  State,  97  Ga.  435,  25  S.  E.  326,  35  L.  R.  A. 
501,  holding  "child''  in  statute  for  prevention  of  cruelty  to  children 
means  person  between  infancy  and  youth. 

Miscellaneous. — Cited  in  Territory  v.  Hart,  7  Mont.  510,  17  Pac.  726, 
holding  that  jurors,  during  consideration  of  verdict,  drank  intoxicating 
liquor  not  ground  for  new  trial. 

7  Tex.  Ap.  301-326,  NOFTSINOEB  V.  STATE. 

Charge  That  Jury  Should  Merely  so  Find  if  They  Find  Defendant 
guilty,  without  prescribing  penalty,  is  correct,  where  defendant  elects 
penalty  prescribed  by  former  statute  prescribing  death  as  penalty  for 
murder  in  first  degree. 

Approved  in  Mclnturf  v.  State,  20  Tex.  Ap.  353,  holding  accused 
may  elect  where  subsequent  statute  ameliorates  punishment  of  of- 
fense. 

Where  Case  Depends  on  Circumstantial  Evidence,  evidence  of  con- 
duct and  appearance  of  accused  is  admissible. 

Approved  in  Green  v.  State,  12  Tex.  Ap.  58,  reaffirming  rule;  Wash- 
ington V.  State,  8  Tex.  Ap.  380,  holding  evidence  that  defendant  ad- 
mitted previous  shooting  admissible  to  identify  perpetrator  of  homi- 
cide; Simms  v.  State,  10  Tex.  Ap.  165,  holding  admissible  testimony 
regarding  conversation  showing  defendant's  feeling  toward  deceased; 
Hart  V.  State,  15  Tex.  Ap.  231,  holding  admissible  evidence  of  indica- 
tions of  guilt  on  part  of  accused;  CJallaher  v.  State,  28  Tex.  Ap.  271, 
12  S.  W.  1090,  in  dissenting  opinion,  majority  holding  inadmissible 
testimony  of  attorney  regarding  defendant's  declarations  regarding 
litigation;  Fulcher  v.  State,  28  Tex.  Ap.  472,  13  S.  W.  751,  holding  de- 
fendant's acts  and  appearance  when  charged  with  murder  admissible 
against  him. 

Person  is  not  Accomplice  Merely  Because  Concealing  Knowledge 
that  felony  is  to  be  committed  nor  need  testimony  of  such  person  be 
corroborated. 

Approved  in  Rucker  v.  State,  7  Tex.  Ap.  564,  Smith  v.  State,  23  Tex. 
Ap.  364,  59  Am.  Rep.  776,  5  S.  W.  221,  Floyd  v.  State,  29  Tex.  Ap. 
356,  16  S.  W.  188,  and  Webb  v.  State  (Tex.  Cr.),  60  S.  W.  961,  all  re- 
affirming rule;  Elizando  v.  State,  31  Tex.  Cr.  243,  20  S.  W.  560,  hold- 
ing wife  not  accomplice  though  knowing  of  conspiracy  and  commission 
of  crime;  State  v.  Tally,  102  Ala.  68,  15  So.  738,  holding  person  not 
accomplice  unless  aiding  or  abetting  commission  of  crime;  Schackey 
V.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  mere  silence  of  witness. who 
saw  offense  committed  does  not  make  witness  a  principal. 

7  Tez.  Ap.  326,  EENNON  v.  STATE. 

Where  Becord  Fails  to  Show  That  Jury  were  Sworn,  conviction  can. 
not  stand. 

Reaffirmed  in  Berry  v.  State,  10  Tex.  Ap.  317;  Kelly  v.  State,  13 
Tex.  Ap.  160;  Stewart  y.  State,  18  Tez.  Ap.  626. 
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7  Tez.  Ap.  32&-^28,  8TEWABD  v.  STATE. 

Abrogation  of  Oonstitution  of  1869  by  Ocmstltutlon  of  1876  has  not 
annulled  marriages  of  persons  living  together  and  declared  to  be 
legally  married  by  former  constitution. 

Beaffirmed  in  Webb  v.  State,  24  Tez.  Ap.  166,  5  S.  W.  652. 

7  Tex.  Ap.  329-337,  OWEN  v.  STATE. 

There  Is  No  Misnomer  or  Variance  Between  Similar  Names  where 
person  is  as  well  known  by  one  as  the  other  name. 

Approved  in  Henry  v.  State,  7  Tex.  Ap.  393,  holding  conclusive 
against  person  by  either  name  where  well  known  by  both;  Williams 
V.  State,  10  Tez.  Ap.  536,  holding  no  variance,  where  indictment  gives 
one  name  where  person  known  by  two  names. 

Husband  has  No  Bight  to  Chastise  Wife  Under  Law  of  this  country. 

See  note,  86  Am.  Dec.  438. 

Cross-examinations  must  be  Confined  to  Matters  brought  out  in 
chief. 

Approved  in  Marsh  v.  State,  54  Tez.  Cr.  148,  112  S.  W.  323,  question 
asked  witness  in  homicide,  as  to  whether  after  killing  she  had  not 
stated  trouble  was  caused  by  foolish  remark  of  third  person,  called 
for  opinion  of  witness;  Hichards  v.  State,  53  Tez.  Cr.  413,  110  S.  W. 
439,  on  murder  trial,  defendant's  wife,  testifying  to  one  act  of  sezual 
intercourse  with  deceased  which  she  claimed  was  against  her  will  and 
of  which  she  told  husband,  cannot  be  cross-ezamined  as  to  other  such 
actsj  Stewart  v.  State,  52  Tez.  Cr.  281,  106  S.  W.  688,  applying  rule 
in  trial  for  murder,  where  defendant's  wife  testified  she  communicated 
to  husband  insulting  language  used  by  deceased  to  her,  and  was  cross- 
ezamined  about  husband  having  firearms  about  his  place. 

Witness  cannot  be  Compelled  to  Testify  to  Matters  which  degrade 
his  character. 

Approved  in  dissenting  opinion  in  Ez  parte  Andrews,  51  Tez.  Cr.  88, 
100  S.  W.  380,  majority  holding  in  contempt  proceedings  for  refusing 
to  answer  questions  by  grand  jury,  defendant  must  claim  privilege  of 
giving  incriminating  testimony  at  threshold,  and  right  one  waived 
cannot  afterward  be  claimed. 

Miscellaneous. — ^Irvine  v.  State,  20  Tez.  Ap.  41,  holding  objection- 
able, charge  giving  undue  prominence  by  repetition  to  principle  of 
law. 

7  Tez.  Ap.  338-340,  JONES  v.  STATE. 

In  Trial  for  Felony,  Court  must  Correctly  Charge  Jury  on  penalty 
prescribed  for  offense,  whether  such  charge  is  asked  or  not. 

Approved  in  Bouldin  v.  State,  8  Tez.  Ap.  626,  holding  conviction 
unsustainable  though  correct  punishment  assessed  if  charge  concerning 
punishment  is  incorrect;  Cohen  v.  State,  11  Tez.  Ap.  339,  holding 
erroneous  charge  regarding  punishment  reversible  error;  Wilson  v. 
State,  14  Tez.  Ap.  528,  holding  erroneous  charge  that  punishment  for 
murder  in  second  degree  is  imprisonment  for  life;  Turner  v.  State,  17 
Tez.  Ap.  588,  holding  error  in  charge  as  to  punishment  invalidates  con- 
viction; Gardenhire  v.  State,  18  Tez.  Ap.  566,  holding  in  criminal  case, 
incorrect  charge  as  to  punishment  invalidates  conviction. 

7  Tez.  Ap.  342-350,  BIATO  v.  STATE. 

Indictment  Is  Sufficient  Which  so  Avers  Constituents  of  Offense  as 
to  apprise  defendant  of  charge  against  him  and  enable  him  to  plead 
judgment  in  bar  of  another  prosecution. 
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Approved  in  McConnell  v.  State,  22  Tex.  Ap.  368,  3  S.  W.  701,  Cudd 
▼.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  and  Hammoner  v.  State,  29 
Tex.  Ap.  44&,  16  S.  W.  100,  all  reaffirming  rule;  Kelley  y.  State,  51 
Tex.  Cr.  509,  103  S.  W.  190,  holding  variance  between  allegation  in 
indictment  for  perjurj  averring  publication  of  order  as  required  by 
law  and  proof  showing  publication  by  commissioners'  court  is  imma- 
terial, as  allegation  is  surplusage;  Taylor  v.  State,  44  Tex.  Cr.  155, 
69  S.  W.  149,  holding  conviction  of  attempt  to  rape  could  not  be  sus- 
tained under  indictment  charging  assault  with  intent  to  rape;  Dent 
V.  State,  43  Tex.  Cr.  148,  151,  65  S.  W.  632,  634,  in  indictment  for 
accessory  to  murder  in  aiding  principal  to  escape  sentence,  allegation 
detailing  murder  is  surplusage;  Clark  v.  State,  41  Tex.  Cr.  642,  56  S. 
W.  21,  upholding  indictment  for  assault  with  intent  to  rob  alleging 
defendant  "did  in  and  up"  instead  of  "upon,"  C.  make  assault,  as- 
sault being  subsequently  alleged;  Bolton  v.  State,  41  Tex.  Cr.  643, 
57  S.  W.  813,  upholding  indictment  for  theft  where  name  of  owner 
was  properly  alleged,  but  subsequently  name  of  defendant  was  by 
mistake  substituted  for  owner;  Summers  v.  State,  9  Tex.  Ap.  399, 
holding  indictment  for  burglary  with  intent  to  commit  theft  need 
not  describe  property;  Taylor  v.  State,  29  Tex.  Ap.  500,  16  S.  W. 
303,  holding  unnecessary  allegations  do  not  vitiate  otherwise  sufficient 
indictment;  Williams  v.  State,  35  Tex.  Cr.  391,  33  S.  W.  1080,  holding 
omission  of  "c"  in  "public"' will  not  vitiate  indictment  for  playing 
cards  in  public  place;  Webb  v.  State,  36  Tex.  Cr.  43,  35  S.  W.  380, 
holding  information  for  assault  not  bad  because  alleging  means  of 
assault;  Baruer  v.  State  (Tex.  Cr.),  20  S.  W.  559,  Drake  v.  State,  145 
Ind.  212,  214,  41  N.  E.  800,  holding  indictment  for  murder  not  invali- 
dated by  allegations  which  are  mere  surplusage;  Hall  v.  State,  40  Neb. 
323,  58  N.  W.  930,  holding  allegations  not  essential  to  description  of 
offense  may  be  rejected  as  surplusage. 

Sexual  Intercourse  With  Female  Under  Age  of  Ten  Years  is  rape, 
and  question  of  consent  is  immaterial. 

Approved  in  Lawson  v.  State,  17  Tex.  Ap.  302,  holding  indictment 
not  duplicitous  though  alleging  commission  of  crime  by  different 
means;  Holden  v.  State,  18  Tex.  Ap.  106,  holding  indictment  suffi- 
ciently charging  offense  unaffected  by  further  unnecessary  allegations; 
Moore  v.  State,  20  Tex.  Ap.  279,  holding  where  age  of  raped  female 
not  alleged,  force  and  lack  of  consent  must  be  proved;  Croomes  v. 
State,  40  Tex.  Cr.  681,  51  S.  W.  928,  holding  assault  on  female  under 
fifteen  years  of  age,  with  or  without  consent,  is  rape. 

Attempt  to  Commit  Bape  may  be  Committed  on  Female  under  age 
of  ten  years,  with  or  without  her  consent  and  without  use  of  force  or 
fraud. 

Approved  in  Liebscher  v.  State,  69  Neb.  399,  95  N.  W.  872,  George 
v.  State,  61  Neb.  672,  85  N.  W.  841,  Gibson  v.  State,  17  Tex.  Ap. 
577,  Moore  v.  State,  20  Tex.  Ap.  278,  and  Davis  v.  State,  31  Neb. 
251,  47  N.  W.  855,  all  reaffirming  rule;  Territory  v.  Keyes,  5  Dak. 
Ter.  251,  38  N.  W.  442,  holding,  on  trial  for  rape,  evidence  of  eon- 
sent  of  child  under  age  of  consent  inadmissible.  See  note,  20  Am. 
St,  Bep.  747. 

In  Baling  on  AdmlBSlbility  Court  Shall  not  Comment  on  evidence, 
but  simply  decide  objections  taken  to  it,  and  all  objections  not  tak^n 
at  time  are  deemed  waived. 

Beaffirmed  in  Davis  v.  State,  14  Tex.  Ap.  655;  Bryant  v.  State,  IS 
Tex.  Ap.  115;  Pruitt  v.  State,  30  Tex.  Ap.  159, 16  S.  W.  775. 
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Prosecutrix  in  Trial  for  Bape  cannot  be  Compelled  to  Testify  to  acts 
of  illicit  intercourse  with  others  than  defendant. 

Approved  in  State  v.  Ogden,  39  Or.  210,  65  Pac.  454,  in  prosecution 
for  rape,  reputation  of  prosecutrix  for  chastity  may  be  proved,  but 
not  specific  acts  with  others;  dissenting  opinion  in  Knowles  v.  State, 
44  Tex.  Cr.  326,  72  S.  W.  400,  majority  holding,  in  prosecution  for 
rape,  where  prosecutrix  testified  defendant  was  father  of  her  child, 
defendant  could  prove  prosecutrix  had  illicit  relations  with  others, 
who  might  be  father. 

See  note,  14  L.  B.  A.  (n.  s.)  714. 

7  Tex.  Ap.  350-359,  JENNINGS  V.  STATE. 

Manslaughter  is  Defined  by  Code  as  "Voluntary  Homicide,  commit- 
ted under  immediate  influence  of  sudden  passion  arising  from  adequate 
cause,  but  neither  justified  nor  excused  by  law,"  which  definition  is 
materially  different  from  that  under  common  law. 

Approved  in  Brown  v.  State,  15  Tex.  Ap.  584,  in  dissenting  opinion, 
majority  holding  conviction  for  knowingly  receiving  stolen  property 
impossible  under  indictment  for  theft;  Parker  v.  State,  22  Tex.  Ap. 
107,  3  S.  W.  103,  holding  manslaughter  and  murder  essentially  differ- 
ent under  code;  Bed  v.  State,  39  Tex.  Cr.  670,  73  Am.  St.  Eep.  969, 
47  S.  W.  1004,  holding  charge,  unless  suggesting  malice  aforethought, 
improper  charge  on  murder  or  manslaughter.  See  note,  70  Am.  Dec. 
309. 

7  Tex.  Ap.  359-361,  DEQGS  V.  STATE. 

Venue  of  Offense  may  be  Shown  by  Facts  or  Circumstances,  and 
doctrine  of  reasonable  doubt  is  inapplicable  to  questions  of  venue. 

Approved  in  Achterberg  v.  State,  8  Tex.  Ap.  464,  and  Hoffman  v. 
State,  12  Tex.  Ap.  407,  both  reaffirming  rule;  McGill  v.  State,  25  Tex. 
Ap.  512,  8  S.  W.  663,  holding  venue  may  be  proved  by  circumstantial 
evidence;  Andrews  v.  State,  21  Fla.  611,  holding  venue  sufficiently 
proved  where  evidence  raises  presumption  of  commission  of  offense  in 
county.    See  note,  97  Am.  St.  Bep.  786. 

Animals  ui>on  Accustomed  Bange  are,  in  Legal  Contemplation,  in 
possession  of  owner. 

Approved  in  Moore  v.  State,  8  Tex.  Ap.  498,  reaffirming  rule;  Little- 
ton V.  State,  20  Tex.  Ap.  171,  holding  animal  on  range  in  possession 
of  special  owner  having  care  and  control  thereof. 

When  Alibi  is  Set  Up  as  Defense,  court  should  charge  thereon. 

Approved  in  McGrew  v.  State,  10  Tex.  Ap.  540,  Long  v.  State,  11 
Tex.  Ap.  387,  Granger  v.  State,  11  Tex.  Ap.  456,  McAfee  v.  State,  17 
Tex.  Ap.  132,  and  Quintana  v.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Bep. 
732,  16  S.  W.  259,  all  reaffirming  rule;  Davis  v.  State,  14  Tex.  Ap.  656, 
holding  omission  to  charge  on  alibi  not  reversible  error  unless  instruc- 
tion asked.    See  note,  41  L.  B.  A.  540. 

Purpose  of  Law  Beqnlring  Judge  to  Approve  Statement  of  Facts 
is  to  enable  him  to  supply  omissions. 

Approved  in  Stephens  v.  State,  10  Tex.  Ap.  123,  holding  judge  may 
correct  statement  of  facts  according  to  truth  during  term. 

7  Tex.  Ap^  361-863,  SCALES  v.  STATE. 

Wbere  Parties  Acted  Together  in  Tfieft,  Pursuant  to  Common  Intent 
and  previous  design,  all  are  principals,  whether  present  at  actual  com- 
mission of  offense  or  not. 
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Approved  in  Cook  v.  State,  14  Tex.  Ap.  100,  Sutton  v.  State,  16  Tex. 
Ap.  493,  and  Watson  y.  State,  21  Tex.  Ap.  607,  1  S.  W.  451,  all  re- 
affirming rule;  McKeen  y.  State,  7  Tex.  Ap.  634,  holding  where  in* 
dietment  charges  defendant  as  principal,  he  cannot  be  convicted  as 
accomplice;  Truitt  v.  State,  8  Tex.  Ap.  152,  holding,  authorizing  co- 
defendant  to  commit  theft  will  not  make  person  accomplice;  McCamp- 
bell  y.  State,  9  Tex.  Ap.  127,  holding  person  actually  participating  in 
taking  guilty  thereof,  though  not  present  at  actual  taking;  Cohea  y. 
State,  9  Tex.  Ap.  175,  holding  person  principal  in  offense  where  com- 
mitted in  pursuance  of  previously  formed  design;  Bean  v.  State,  17 
Tex.  A  p.  70,  holding  person  guilty  where  offense  committed  in  execu- 
tion of  common  design;  Smith  v.  State,  21  Tex.  Ap.  124,  17  S.  W.  554, 
holding,  to  constitute  principal,  person  must  do  act  connecting  him 
with  offense  when  committed;  Kirby  v.  State,  23  Tex.  Ap.  24,  5  S. 
W.  172,  holding  person  principal  if  parties  act  together  in  execution 
of  common  design;  State  v.  Poynier,  36  La.  Ann.  577,  in  dissenting 
opinion,  majority  holding  person  with  knowledge  of  intended  crime 
avoiding  place  to  facilitate  commission,  principal. 

Indictment  Shows  on  Its  Face  That  It  is  Act  of  Orand  Jury  of 
county  named  when  reciting  that  "grand  jurors  of  state  of  Texas,  duly 
impaneled,  charged,  and  sworn  to  inquire  of  offenses  committed  in 
county  of  W.,  upon  their  oath  do  present  in  district  court  of  said 
county,"  etc. 

Beaffirmed  in  Yanvickle  v.  State,  22  Tex.  Ap.  626,  2  S.  W.  643. 

7  Tez.  Ap.  363-365,  JACKSON  v.  STATE.    , 

Where  Stolen  Property  Is  Taken  ftom  Possession  of  Person  holding 
for  owner,  such  person's  nonconsent  to  taking  must  be  shown  by  per- 
son himself  or  his  absence  accounted  for  before  resort  may  be  had  to 
circumstantial  evidence. 

Approved  in  Frazier  v.  State,  18  Tex.  Ap.  443,  and  Perry  v.  State, 
44  Neb,  417,  63  N.  W.  27,  both  reaffirming  rule;  Caddell  v.  State,  49 
Tex.  Cr.  134,  122  Am.  St.  Bep.  806,  90  S.  W.  1014,  where,  in  prosecu- 
tion for  burglary,  ownership  of  house  burglarized  was  in  two  persons, 
one  failing  to  testify  to  want  of  consent,  consent  cannot  be  inferred; 
Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  applying  rule  in  prose- 
cution of  burglary  of  store  of  F.  and  C,  one  of  whom  failed  to  testify 
to  nonconsent  of  taking  goods,  although  he  testified  to  nonconsent  of 
entering  store;  Stewart  v.  State,  9  Tex.  Ap.  324,  holding  nonconsent 
to  taking  of  property  may  be  proved  by  owner  or  by  circumstances; 
Spmill  v.  State,  10  Tex.  Ap.  697,  holding  nonconsent  of  person  hav- 
ing possession  of  property  necessary  for  convicjbion  of  theft;  Wilson 
y.  State,  12  Tex.  Ap.  487,  holding  want  of  owner's  consent  to  taking 
of  property  must  be  proved;  Clayton  v.  State,  15  Tex.  Ap.  354,  hold- 
ing circumstantial  evidence  of  nonconsent  of  owner  admissible  where 
better  evidence  unobtainable. 

Distinguished  in  People  v.  Jacks,  76  Mich.  221,  42  N.  W.  1135,  hold- 
ing nonconsent  to  taking  provable  by  any  person  having  knowledge  or 
by  circumstances.  Limited  in  Farris  v.  State,  43  Tex.  Cr.  371,  66  S. 
W.  300,  holding  want  of  positive  testimony  does  not  authorize  hear- 
say evidence. 

Oliaxga  is  Eironeons  Which  Allows  Jury  to  Arbitrarily  Belieye  or 
disbelieve  any  witness  or  witnesses,  and  charge  should  leave  jury  freo 
to  determine  facts  from  evidence. 
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Approved  in  Johnson  ▼.  State,  9  Tex.  Ap.  559,  reaffirming  mle; 
Benfro  v.  State,  9  Tex.  Ap.  231,  holding  charge  should  be  confined  to 
law  applicable  to  ease. 

Oonfesfllons  Made  Wblle  Under  Arrest  are  Inadmissible  unless  it  is 
shown  that  they  were  voluntarily  made  after  caution  that  thej  might 
be  used  against  confessor. 

See  note,  18  L.  B.  A.  (n.  s.)  792. 

7  Tez.  Ap.  372-374,  HEMANUS  V.  STATE. 

In  Absence  of  Statement  of  Facts  in  Criminal  Oase^  appellate  court 
will  consider  only  charge  of  court,  indictment,  and  bill  of  exceptions 
determinable  in  absence  of  statement  of  facts. 

Beaffirmed  in  Brown  v.  State,  16  Tex.  Ap.  199.  Approved  in  Hollo- 
way  V.  State,  53  Tex.  Cr.  250,  110  S.  W.  748,  refusing  to  reverse  con- 
viction for  violation  of  local  option  law  for  error  in  charge,  in  absence 
of  statement  of  facts. 

Miscellaneous. — See  note,  8  L.  B.  A.  297. 

7  Tex.  Ap.  374-376,  WHITE  v.  STATE. 

iniless  Plea  to  Indictment  be  Entered,  There  is  No  Issue  for  Jury  to 
determine;  if  plea  be  entered,  record  must  affirmatively  show  it. 

Approved  in  Melton  v.  State,  8  Tex.  Ap.  619,  reaffirming  rule;  Yerger 
V.  State  (Tex.  Cr.),  41  S.  W.  622,  defendant  is  not  in  jeopardy  until 
he  has  pleaded.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

7  Tex.  Ap.  376-379,  BRADBEBBT  v.  STATE. 

Indictment  for  Perjury  must  Show  Oath  was  administered  by  au- 
thorized officer,  but  need  not  aver  how  authority  was  acquired. 

Approved  in  Jeflferson  v.  State  (Tex.  Cr.),  29  S.  W.  1091,  perjury 
indictment  must  name  the  officer  and  his  authority  to  administer  the 
oath.     See  note,  124  Am.  St.  Bep.  664. 

Indictment  for  Perjury  Under  Code  is  Sufilcient  if  Essential  con- 
stituents of  offense  are  plainly  and  intelligibly  alleged. 

Approved  in  Brown  v.  State,  9  Tex.  Ap.  172,  Cox  v.  State,  13  Tex 
Ap,  483,  Powers  v.  State,  17  Tex.  Ap.  436,  and  Turner  v.  State,  30  Tex. 
Ap.  692,  18  S.  W.  792,  all  reaffirming  rule;  St.  Clair  v.  State,  11  Tex. 
Ap.  300,  holding  indictment  for  perjury  need  not  allege  constitution, 
organization,  and  existence  of  court  where  oath  taken;  Gabrielsky  v. 
State,  13  Tex.  Ap.  438,  holding  sufficient,  indictment  for  perjury  alleg- 
ing false  statement  substantially;  Waters  v.  State,  30  Tex.  Ap.  286, 
17  S.  W.  412,  holding  sufficient,  indictment  for  perjury  alleging  that 
officer  was  "justice  of  the  peace." 

Perjury  may  be  Committed  not  Only  by  False  Swearing  regarding 
fact  immediately  in  issue,  but  also  by  false  swearing  regarding  mate- 
rial circumstances  tending  to  prove  or  disprove  such  issue. 

Approved  in  Davidson  v.  State,  22  Tex.  Ap.  381,  3  S.  W.  664,  hold- 
ing false  testimony  connected  with  material  fact  constitutes  perjury. 
See  note,  85  Am.  Dec.  493,  497. 

7  Tex.  Ap.  379>382,  McCOY  Y.  STATE. 

Bad  Spelling  will  not  Vitiate  Verdict  Otherwise  Certain  and  intel- 
ligible, and  meaning  of  which  is  not  doubtful. 

Approved  in  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  Bep.  710, 
holding  insufficient,  verdict  finding  defendant  guilty  of  murder  in 
"fist"  degree* 
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Oliarge  is  not  Bevenlble  Error  Wliich,  in  First  Count,  inadvertently 
states  ofiFense  to  have  been  committed  on  day  different  than  alleged  in 
indictment,  but  in  subseqaent  counts  refers  jury  to  indictment  for 
date. 

Approved  in  Arcia  ▼.  State,  28  Tex.  Ap.  202,  12  S.  W.  600,  holding 
erroneous,  charge  regarding  date  of  offense,  supported  by  facts  but 
not  by  allegations  of  indictment. 

7  Tez.  Ap.  382-386,  SMITH  V.  STATE. 

EvldMice,  Though,  Vague,  Wblcb  Tends  to  Exonerate  Defendant  is 
admissible. 

Approved  in  Beckham  ▼.  State,  8  Tex.  Ap.  53,  and  Sigler  v.  State, 

9  Tex.  Ap.  429,  both  reaffirming  rule;  Roberts  v.  State,  51  Tex.  Cr.  29, 
100  S.  W.  151,  in  prosecution  for  slander,  evidence  of  accusation  made 
subsequent  to  slander  alleged  in  indictment  is  inadmissible;  Vincent 
V.  State,  9  Tex.  Ap.  304,  holding  reversible  error,  where  improper 
charge  excepted  to  and  proper  charge  requested  and  refused;  Irvine 
V.  State,  20  Tex.  Ap.  41,  holding  court  should  not  give  undue  promi- 
nence to  principle  of  law  or  fact  by  repetition. 

Distinguished  in  Cunningham  v.  0tate,  27  Tex.  Ap.  481,  11  S.  W. 
486,  holding  where  ownership  undisputed,  omission  to  charge  thereon 
18  not  reversible  error. 

Under  Indictment  for  Theft  of  Mule  ftom  Possession  of  Person  who 
had  estrayed  it,  material  and  issuable  matter  is  that  animal  was  estray 
in  possession  of  person  and  taken  without  his  consent. 

Approved  in  Leonard  v.  State,  7  Tex.  Ap.  447,  holding  where  in- 
dictment describes  defendant  as  bailee  for  hire,  bailment,  not  com- 
pensation, is  material  issue. 

No  Allegation  Descriptive  of  Identity  of  That  Which  It  Is  Legally 
essential  to  charge  in  indictment  can  be  rejected  as  surplusage. 

Approved  in  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726,  hold- 
ing where  necessary  description  in  indictment  is  unnecessarily  minute, 
proof  must  satisfy  description;  Dent  v.  State,  43  Tex.  Cr.  151,  65  S. 
W.  634,  holding  indictment  charging  one  as  accessory  to  murder  in 
aiding  convicted  murderer  to  escape  need  not  set  out  acts  constituting 
the  aid. 

Wbere  Material  Evidence  is  Olrcumstantial,  Court  should  charge  on 
law  of  circumstantial  evidence. 

Approved  in  Eckert  v.  State,  9  Tex.  Ap.  107,  and  Ward  v.  State, 

10  Tex.  Ap.  297,  both  reaffirming  rule;  Dreyer  v.  State,  11  Tex.  Ap. 
644,  holding  failure  to  give  requested  instruction  on  circumstantial 
evidence  reversible  error.    See  note,  69  L.  B.  A.  212. 

7  Tez.  Ap.  885-388,  DOBAN  v.  STATE. 

After  July  24,  1879,  Provision  of  Constitution  of  1869,  that  jury 
need  only  find  guilt  of  defendant  without  assessing  punishment,  be'- 
came  inoperative. 

Approved  in  Ex  parte  Coombs,  38  Tex.  Cr.  657,  44  S.  W.  859,  hold- 
ing provisions  of  constitution  of  1869  repealed  by  constitution  of  1876, 
omitting  criminal  district  courts. 

Under  Bevised  Codes  Providing  Alternative  Punishments  for  Mur- 
der in  first  degree,  court  should  charge  on  such  alternative  punish- 
ments without  expressing  preference  for  either. 

Approved  in  Mclnturf  v.  State,  20  Tex.  Ap.  352,  reaffirming  rule; 
Washington  v.  State,  28  Tex.  Ap.  412,  13  S.  W.  607,  holding  insuffi- 
•cient,  charge  omitting  to  charge  statute  fixing  penalty  for  theft. 
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7  Tex.  Ap.  388-393,  HENBY  v.  STATE, 

Indictment  for  Murder  must  Set  Ont  Name  of  Person  Injured  if 
known,  but  certainty  to  common  intent  is  sufficient. 

Approved  in  Hunter  ▼.  State,  8  Tex.  Ap.  78,  holding  that  if  person 
is  known  by  name,  it  is  immaterial  whether  it  is  true  name;  Bye  ▼• 
State,  8  Tex.  Ap.  169,  holding  sufficient,  where  evidence  shows  person 
known  by  name  alleged;  Spoonemore  v.  State,  25  Tex.  Ap.  360,  8  S. 
W.  281,  holding  proper  charge  disregarding  spelling  where  names  idem 
sonans. 

Indictment  is  Sufficient,  Though  Name  be  Spelled  Differently  from 
real  and  usual  mode  of  spelling  it,  if  idem  sonans  with  it. 

Eeaffirmed  in  Walker  v.  State,  13  Tex.  Ap.  641;  Milontree  v.  State, 
30  Tex,  Ap.  153,  16  S.  W.  765;  Cline  v.  State,  34  Tex.  Cr.  416,  31  S. 
W.  176;  Ogden  v.  Boose,  86  Tex.  343,  24  S.  W.  800.  See  notes,  44  Am. 
Eep.  716;  100  Am.  St.  Eep.  323,  350. 

7  Tex.  Ap.  394-396,  MARTINEZ  V.  STATE. 

Under  Code,  Statement  of  Any  Circumstance  Wholly  Immaterial  to 
matter  in  respect  to  which  declaration  is  made  is  iiot  perjury. 

See  note,  85  Am.  Dec.  499. 

Indictment  for  Perjury  is  Bad  if  Matter  Assigned  as  Perjury  is  not 
made  to  appear  material,  and  matter  is  not  material. 

Approved  in  Gabrielsky  v.  State,  13  Tex.  Ap.  438,  holding  insuffi- 
cient, indictment  for  perjury  omitting  proper  assignment  of  perjury. 

Where  Indictment  for  Perjury  Charged  False  Testimony  as  to  time 
when  accused  saw  party  kill  steer,  and  traverse  of  statement  was  that 
said  party  did  not  kill  steer  at  time  and  place  alleged,  time  was  not 
material  in  trial  at  which  alleged  perjury  committed. 

Overruled  in  Jordan  v.  State,  47  Tex.  Cr.  136,  83  S.  W.  821,  holding 
indictment  for  perjury,  alleging  defendant's  testimony  relative  to  con- 
versation he  heard  at  party  of  S.  M.  in  January,  1902,  and  that  this 
was  material  and  traverse  same  as  false,  sufficient. 

7  Tez.  Ap.  396-399,  WILLIAMS  Y.  STATE. 

In  Prosecution  for  Murder,  When  Evidence  Tends  to  show  adequate 
cause,  though  defendant  be  aggressor,  court  must  charge  on  law  of 
manslaughter,  and  in  case  of  doubt  accused  must  be  favored. 

Approved  in  Bice  v.  State,  51  Tex.  Cr.  286,  103  S.  W.  1174,  where 
evidence  showed  insulting  language  and  demonstration  of  deceased, 
court  should  have  charged  on  manslaughter  as  well  as  self-defense; 
Connell  v.  State,  45  Tex.  Cr.  162,  75  S.  W.  520,  where  statute  makes 
assault  causing  pain  adequate  cause  to  constitute  manslaughter,  charge 
that  such  condition  "might"  constitute  adequate  cause  is  erroneous; 
Moore  v.  State,  15  Tex.  Ap.  22,  holding  court  should  submit  to  jury 
issues  favorable  to  defendant,  raised  by  evidence. 

Adequate  Cause  is  That  Which  Produces  Such  Anger,  Bage,  resent- 
ment, or  terror  in  person  of  ordinary  temper  as  is  sufficient  to  render 
mind  incapable  of  cool  reflection. 

Beaffirmed  in  Wadlington  v.  State,  19  Tex.  Ap.  274. 

7  Tez.  Ap.  400,  WtLLISGN  v.  STATE. 

Materiality  of  Testimony  of  Absent  Witness,  to  Obtain  Which  con- 
tinuance is  sought,  is  considered  in  light  of  testimony  adduced  at  trial. 

Beaffirmed  in  Clampitt  v.  State,  9  Tex.  Ap.  31;  Dowdy  v.  State,  9 
Tex.  Ap.  293;  Browning  v.  State,  26  Tex.  Ap.  443,  9  S.  W.  771.  See 
note,  67  Am.  Dee.  640. 
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7  Tez.  Ap.  40^-414,  LACT  v.  STATE. 

Arrest  Wlthpat  Warrant  may  be  Made  When  Person  has  committed 
felony  or  offense  against  public  peace,  in  presence  of,  or  within  view 
of,  person  or  officer  making  arrest. 

Approved  in  Brown  v.  King,  41  Tex.  Civ.  593,  93  8.  W.  1020,  apply- 
ing rule  in  action  for  damages  for  gunshot  wounds  inflicted  by  deputy 
sheriff  in  attempting  arrest  without  warrant;  Luera  v.  State,  12  Tex. 
Ap.  261,  holding  erroneous,  charge  that  belief  in  commission  of  felony 
justifies  arrest;  Staples  v.  State,  14  Tex.  Ap.  141,  holding  private  per- 
son cannot  arrest  another  on  suspicion.     See  note,  67  L.  B.  A.  309. 

Distinguished  in  Pratt  v.  Brown,  80  Tex.  612,  16  S.  W.  445,  holding 
policeman  authorized  to  arrest  person  drunk  in  railway  station. 

7  Tez.  Ap.  414-417,  SBHTH  v.  STATE.      . 

Charge  1b  Sofflclent  Which  Oives  Iiaw  Applicable  to  every  legitimate 
deduction  which  jury  may  draw  from  evidence. 

Approved  in  Sims  v.  State,  9  Tex.  Ap.  598,  and  Evans  v.  State,  13 
Tex.  Ap.  242,  both  reaffirming  rule;  Reynolds  v.  State,  8  Tex.  Ap.  415, 
holding  court  must  charge  law  applicable  to  all  issues  of  case  in  plain 
language. 

Amount  of  Punishment  Within  Limits  of  Iiaw  is  for  jury,  not  for 
court. 

Approved  in  Handy  v.  State,  46  Tex.  Or.  408,  80  S.  W.  527,  verdict 
of  thirty  years'  confinement  for  burglary  of  private  residence  is  not 
excessive  under  statute  fixing  minimum  penalty  at  five  years. 

7  Tez.  Ap.  417-450,  ItEGNABD  V.  STATE. 

Indictment  for  Embezzlement  Need  not  Allege  Taking  of  Property 
with  intent  to  deprive  owner  of  it  or  its  value,  or  to  appropriate  it 
to  taker's  benefit. 

Beaffirmed  in  State  v.  Trolson,  21  Nev.  426,  32  Pac.  932.  See  note, 
98  Am.  Dec.  130. 

In  Trial  for  Embezzlement  by  Bailee,  State  may  Prove  Term  of 
bailment. 

Approved  in  State  v.  Adams,  108  Mo.  213,  18  S.  W.  1001,  holding 
statement  explanatory  of  testimony  admissible.  See  notes,  98  Am. 
Dec.  152,  164,  165. 

Distinguished  in  Malcolmson  v.  State,  25  Tex.  Ap.  291,  8  S.  W.  470, 
holding  admission  of  evidence  of  transaction  foreign  to  prosecution 
erroneous. 

Charge  iz  Proper  Which  Instructs  Jury  That  When  Facts  constitut- 
ing offense  have  been  proved,  it  devolves  on  defendant  to  show  facts 
justifying  or  excusing  his  act  or  omission. 

Approved  in  Ainsworth  v.  State,  8  Tex.  Ap.  534,  535,  and  Jones  v. 
State,  13  Tex.  Ap.  9,  12,  both  reaffirming  rule;  Lewis  v.  State,  7  Tex. 
Ap.  568,  holding  facts  proving  offense,  defendant  must  prove  facts 
justifying  or  excusing  it;  Walker  v.  State,  7  Tex.  Ap.  631,  holding  bur- 
den on  defendant  only  to  prove  facts  justifying  or  excusing  offense; 
Guffee  V.  State,  8  Tex.  Ap.  208,  holding  defendant  n^ed  only  show 
mitigating  circumstances  when  none  appear  in  prosecution's  evidence; 
Horn  v.  State,  30  Tex.  Ap.  544,  17  S.  W.  1096,  holding  principle  that 
burden  of  proof  never  shifts  to  defendant  relates  to  establishing 
corpus  delicti;  Evans  v.  State,  40  Tex.  Cr.  58,  48  S.  W.  195,  holding 
state  proving  delivery  to  carrier  and  nondelivery  by  him,  he  must 
prove  disposition. 
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Distinguished  in  Luera  y.  State,  12  Tex.  Ap.  260,  on  facts  of  case; 
Manning  v.  State,  37  Tex.  Cr.  184,  39  S.  W.  118,  holding  erroneous, 
in  prosecction  for  slander,  charge  that  belief  beyond  reasonable  doubt 
in  woman's  unchastity  is  necessary  for  acquittal. 

Qualified  Owneraliip  Wltli  Bight  of  Oontrol  and  Possession  of  prop- 
erty is  sufficient  to  support  prosecution  for  embezzlement. 

Approved  in  Leach  v.  State,  46  Tex.  Cr.  509,  81  S.  W.  734,  holding 
variance  between  allegation  in  indictment  for  embezzlement  of  owner- 
ship of  property  in  Mrs.  L.  D.,  and  proof  of  ownership  was  in  her 
minor  children,  is  immaterial.  See  notes,  98  Am.  Dec.  157,  158;  87 
Am.  St.  Bep.  24. 

.  Embezzlement  la  Offense  Created  by  Statute^  and  is  Defined  as 
frau<)iilent  appropriation  of  another's  personal  property  by  one  to 
whom  it  has  been  intrusted. 

Approved  in  Henderson  v.  State,  55  Tex.  Cr.  644,  647,  117  S.  W. 
827,  828,  Bridgers  v.  State,  8  Tex.  Ap.  147,  Huntsman  v.  State,  12  Tex. 
Ap.  629,  Cole  v.  State,  16  Tex.  Ap.  470,  Taylor  v.  State,  29  Tex.  Ap. 
502,  16  S.  W.  304,  and  Hamilton  v.  State,  46  Neb.  287,  64  N.  W.  966, 
all  reaffirming  rule;  Webb  v.  State,  8  Tex.  Ap.  311,  holding  conversion 
necessary  to  constitute  embezzlement;  Whitworth  v.  State,  11  Tex.  Ap. 
429,  holding  conviction  for  embezzlement  possible  under  indictment 
for  theft;  Aldrich  v.  State,  29  Tex.  Ap.  397,  16  S.  W.  252,  holding 
crime  of  embezzlement  depends  on  statutes.  See  notes,  98  Am.  Dec. 
127,  131,  136,  149,  150. 

Appropriation,  to  Constitute  ZSmbezzlement,  may  be  Done  in  any 
manner,  and  is  matter  of  evidence  and  not  of  pleading. 

Beaffirmed  in  Golden  v.  State,  22  Tex.  Ap.  15,  2  S.  W.  537.  See 
notes,  98  Am.  Dec.  153,  166. 

Conversion  by  Bailee  may  be  Effected  by  XTnanthorized  Sale  or  by 
fraudulent  conversion  of  proceeds  of  authorized  sale. 

Approved  in  Huggins  v.  State,  42  Tex.  Cr.  365,  60  S.  W.  52,  apply- 
ing rule  where  defendant,  acting  as  agent  for  owner  to  sell  horse,  sold 
horse  with  intent  to  and  did  appropriate  proceeds  to  his  own  use; 
Epperson  v.  State,  22  Tex.  Ap.  698,  3  S.  W.  790,  holding  sale  being 
made  with  intent  to  convert  proceeds,  authority  to  sell  is  immaterial. 
See  notes,  98  Am.  Dec.  134;  87  Am.  St.  Bep.  29. 

In  Prosecution  for  Embezzlement,  State  Need  not  Prove  Demand  on 
defendant  for  return  of  property  embezzled. 

See  note,  98  Am.  Dec.  132,  133. 

7  Tez.  Ap.  460-466,  SHBHTEBS  V.  STATE. 

Charge  on  Murder  Permitting  Conviction  in  Second  Degree  without 
finding  killing  was  on  implied  malice  is  erroneous. 

Distinguished  in  Spangler  v.  State,  42  Tex.  Cr.  246,  61  S.  W.  319, 
upholding  charge  that  if  killing  was  done  in  sudden  transport  of  pas- 
sion without  adequate  cause,  and  not  in  self-defense,  jury  should^find 
defendant  guilty  of  murder  in  second  degree,  although  malice  was 
omitted,  it  being  defined  in  another  charge. 

In  Trial  for  Murder,  Defendant  may  Prove  Any  Fact  or  circum- 
stance disproving  or  explaining  evidence  introduced  by  state  of  de- 
fendant's statements  after  arrest  concerning  his  possession  of  de- 
ceased's pistol. 

Approved  in  Bainey  v.  State,  20  Tex.  Ap.  470,  holding  where  part 
of  declaration  is  given  in  evidence,  whole  may  be  required;  Pratt  v. 
State,  53  Tex.  Cr.  285,  109  S.  W.  140,  arguendo. 
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Overruled  in  Greene  v.  State,  17  Tex.  Ap.  406,  holding  under  statute, 
admissible  to  explain  acts  after  arrest,  acts  long  subsequent  thereto* 

7  Tex.  Ap.  457-461,  JONES  ▼.  STATE. 

Handwriting  may  be  Proved,  Under  Code,  bj  comparison  made  by 
experts  or  jury. 

Approved  in  Heacock  v.  State,  13  Tex.  Ap.  132,  holding  error  to 
permit  one  not  qualified  as  expert  to  testify  regarding  handwriting. 
See  note,  62  L.  R.  A.  871. 

To  Support  Conviction,  Evidence  Should  Lead  to  Moral  Certainty 
to  conclusion  of  guilt  beyond  every  other  reasonable  hypothesis. 

Approved  in  Griffith  v.  State,  9  Tex.  Ap.  373,  holding  to  sustain 
conviction  proof  must  show  that  defendant  committed  offense. 

In  Trial  for  Murder,  Evidence  of  Accomplice  Inculpatory  of  defend- 
ant, corroborated  only  in  one  particular  and  contradicted  in  others, 
is  insufficient  to  support  conviction. 

Approved  in  Simms  v.  State,  8  Tex.  Ap.  244,  holding  accomplice's 
testimony  must  directly  connect  defendant  with  commission  of  offense; 
Boaeh  v.  State,  8  Tex.  Ap.  492,  holding  accomplice's  testimony  must 
be  corroborated  as  to  crime  and  defendant's  connection  with  its  com- 
mission.    See  note,  98  Am.  St.  Rep.  170. 

7  Tez.  Ap.  462-464,  BULLION  v.  STATE. 

To  Support  Conviction  for  Obstructing  Railroad  Track,  evidence 
must  show  that  obstruction  was  such  as  might  have  endangered  human 
life. 

Approved  in  Cox  v.  State  (Tex.  Cr.),  59  S.  W.  904,  holding  that 
defendant's  footprints  were  along  railroad  insufficient  to  sustain  con- 
viction for  obstructing  track. 

7  Tez.  Ap.  464-467,  HEATH  V.  STATE. 

Evidence  of  One  Accomplice,  Corroborated  by  That  of  Another  Ac- 
comi^ce,  is  insufficient  to  support  conviction. 

Reaffirmed  in  Gonzales  v.  State,  9  Tex.  Ap.  376;  Phillips  v.  State^ 
17  Tex.  Ap.  176;  Blakely  v.  State,  24  Tex.  Ap.  625,  5  Am.  St.  Rep.  916, 

7  6.  W.  235.    See  note,  34  Am.  Rep.  410. 

Charge  Should  Olve  Law  Applicable  to  Every  Legitimate  Deduction 
which  jury  might  draw  from  evidence. 

Approved  in  Beckham  v.  State,  8  Tex.  Ap.  53,  Harrison  v.  State, 

8  Tex.  Ap.  186,  Fury  v.  State,  8  Tex.  Ap.  474,  Vincent  v.  State,  9  Tex. 
Ap.  304,  Whaley  v.  State,  9  Tex.  Ap.  307,  and  Maddox  v.  State,  12 
Tex.  Ap.  434,  all  reaffirming  rule;  Franklin  v.  State,  53  Tex.  Cr.  549, 
110  S.  W.  910,  where  evidence  showed  undisputedly  that  state's  wit- 
ness was  an  accomplice,  court  should  have  instructed  peremptorily 
that  such  witness  was  an  accomplice;  Reynolds  v.  State,  8  Tex.  Ap. 
415,  holding  defendant  entitled  to  distinct  and  affirmative  presenta- 
tion of  issues  arising  on  evidence;  Eckert  v.  State,  9  Tex.  Ap.  107, 
holding  where  evidence  circumstantial,  court  should  give  requested 
instruction  on  circumstantial  evidence;  Cameron  v.  State,  9  Tex.  Ap. 
334,  335,  holding  charge  should  embrace  all  issues;  Scott  v.  State,  10 
Tex.  Ap.  113,  holding  where  evidence  tends  to  establish  defense,  de- 
fendant is  entitled  to  charge  on  point.    See  note,  70  Am.  Dec.  451. 

7  Tex.  Ap.  467-469,  POWELL  v.  STATE. 

Under  Oeneral  Indictment  for  Theft  of  Animals,  defendant  may  be 
convicted  of  offense  charged  or  of  willfully  driving  livestock  from 
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accustomed  range  under  circumstances  constituting  offense  a  felony  or 
a  misdemeanor. 

Approved  in  Foster  v.  State,  21  Tex.  Ap.  86,  17  S.  W.  549,  reaffirm- 
ing rule;  Turner  v.  State,  7  Tex.  Ap.  600,  holding  error  to  refuse 
charge  on  law  of  driving  livestock  from  range  where  not  theft; 
Archer  v.  State,  9  Tex.  Ap.  80,  holding  indictment  for  pursuing  tax- 
able occupation  without  license  must  allege  amount  of  tax  due. 

7  Tex.  Ap.  472^80,  PHABB  v.  STATE. 

Chaxge  is  Erroneous  Which  Limits  Bight  of  Self-defense  to  acting 
only  on  real  danger,  and  not  on  apparent  danger. 

Approved  in  Babb  v.  State,  8  Tex.  Ap.  177,  holding  erroneous, 
charge  that  killing  must  be  actually,  and  not  colorably,  in  self-de- 
fense; Jones  V.  State,  29  Tex.  Ap.  22,  25  Am.  St.  Rep.  716,  13  S.  W. 
990,  holding  confessions  containing  mitigating  circumstances  being  in 
evidence,  charge  that  state  is  bound  thereby  is  proper. 

Distinguished  in  Slade  v.  State,  29  Tex.  Ap.  392,  16  S.  W.  254,  hold- 
ing charge  that  state  bound  by  confessions  containing  mitigating  facts 
unnecessary,  state  not  relying  solely  upon  confessions. 

Malice  is  Essential  Element  to  Constitute  Murder  committed  in  per- 
petration or  attempt  at  perpetration  of  robbery,  rape,  arson,  or  bur- 
glary, murder  in  first  degree. 

Approved  in  Roach  v.  State,  8  Tex.  Ap.  491,  and  Griffin  v.  State, 
26  Tex.  Ap.  164,  8  Am.  St.  Rep.  462,  9  S.  W.  461,  both  reaffirming  rule; 
Jones  V.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Rep.  776,  110  S.  W.  742, 
indictment  for  murder  committed  in  perpetration  of  burglary  should 
allege  killing  was  with  malice  aforethought;  Pharr  v.  State,  9  Tex. 
Ap.  131,  same  case  on  appeal;  Jordan  v.  State,  11  Tex.  Ap.  450,  hold- 
ing proper,  charge  that  reasonable  apprehension  of  death  or  great 
bodily  injury  justifies  homicide;  Hedrick  v.  State,  40  Tex.  Cr.  537,  51 
6.  W.  254,  holding  murder  being  committed  in  committing  burglary, 
charge  upon  manslaughter  unnecessary.  See  note,  63  L.  R.  A.  356, 
361,  362. 

Court  Should  not  Intimate  Any  Opinion  Begardlng  Truth  or  falsity 
of  any  part  of  evidence. 

Approved  in  Benson  v.  State,  56  Tex.  Cr.  60,  118  S.  W.  1053,  fol- 
lowing rule;  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  holding 
upon  trial  for  murder,  where  evidence  showed  defendant  purchased 
cartridges  prior  to  homicide,  charge  if  jury  believed  cartridges  were 
purchased  for  the  homicide  was  upon  weight;  Johnson  v.  State,  9  Tex. 
Ap.  559,  holding  error,  charge  giving  jury  right  to  arbitrarily  disbe- 
lieve testimony;  Wyers  v.  State,  22  Tex.  Ap.  261,  2  S.  W.  724,  holding 
proper  charge  in  no  way  giving  undue  prominence  to  anything  unfav- 
orable to  accused. 

Wlien  State  Belies  on  Confessions  of  Defendant,  whole  confession 
must  be  taken  together,  and  state  is  bound  by  them  unless  shown  to 
be  untrue. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  362,  110  S.  W.  48,  and 
Pratt  V.  State,  53  Tex.  Cr.  290,  109  S.  W.  143,  both  following  rule; 
Combs  V.  State,  52  Tex.  Cr.  617,  108  S.  W.  650,  holding  upon  trial  for 
murder,  where  state  put  in  evidence  declaration  of  defendant  that 
killing  was  accidental,  burden  of  proving  this  statement  untrue  was 
on  state;  Pratt  v.  State,  50  Tex.  Cr.  232,  96  S.  W.  10,  state,  relying 
on  confession  of  defendant  that  he  killed  deceased  but  did  so  in  self- 
defense,  must  prove  its  falsity;  Mc Kinney  v.  State,  48  Tex.  Cr.  404, 
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88  S.  W.  101 3y  holding  charge  that  confession  must  be  taken  as  whole 
and  state  was  bound  by  it,  unless  shown,  to  be  untrue,  where  there 
was  other  testimony  than  confession,  is  harmless  error* 

7  Tex.  Ap.  480-482,  DAnGHEBTY  v.  8TATB. 

Prior  to  BevlBed  Codes,  Befusal  of  Oliaiige  of  Venue  was  subject  to 
revision  on  appeal,  but  would  be  disturbed  only  in  clear  case  of  abuse 
of  discretion. 

Beaffirmed  in  Clampitt  y.  State,  9  Tex.  Ap.  31;  Bohannon  v.  State, 
14  Tex.  Ap.  302. 

7  Tex.  Ap.  483-484,  DOWNS  V.  STATE. 

Judgment  on  Forfeited  Ball  Bond  Conditioned  for  Defendant's  Ap- 
pearance before  court  not  known  to  laws  of  state  is  null. 

Approved  in  Cummings  v.  State,  31  Tex.  Cr.  408,  20  S.  W.  707,  hold- 
ing recognizance  binding  appellant  to  "abide  judgment  of  court  of 
appeals"  fatally  defective. 

7  Tex.  Ap.  484-486,  CBOWDEB  v.  STATE. 

Bail  Bond  must  State  Time  and  Place  When  and  Where  Accused 
binds  himself  to  appear,  and  court  before  which  he  is  to  appear. 

Approved  in  Howard  v.  State,  30  Tex.  Ap.  682,  18  S.  W.  791,  hold- 
ing recognizance  must  bind  obligor  to  appear  before  trial  court  to 
abide  judgment  on  appeal. 

7  Tex.  Ap.  486-495,  BICHABDSON  v.  STATE. 

Objection  That  No  Copy  of  Indictment  was  Served  on  Defendant  is 
too  late  if  not  taken  until  after  verdict. 

Reaffirmed  in  Bonner  v.  State,  29  Tex.  Ap.  229,  15  S.  W.  821. 

In  Absence  of  Betum  on  Special  Venire,  Sheriff  is  Presumed  to  have 
performed  his  full  duty. 

Approved  in  Washington  v.  State,  8  Tex.  Ap.  379,  holding  clerk's 
certificate  and  sheriff's  return  on  writ  for  special  venire  amendable; 
Richardson  v.  State,  9  Tex.  Ap.  619,  holding  sheriff's  return  on  venire 
presumed  to  be  true. 

Defendant  is  not  Entitled  to  List  of  Talesmen  Summoned  to  com- 
plete panel  after  special  venire  is  exhausted. 

Reaffirmed  in  Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  W.  932; 
Dow  v.  SUte,  31  Tex.  Cr.  287,  20  8.  W.  584. 

Testimony  of  Witness  as  to  Appearance  of  Blood  Spots  on  Fence 
near  scene  of  homicide  is  admissible  in  trial  for  murder. 

Approved  in  Hardin  v.  State,  8  Tex.'  Ap.  659,  holding  competent  evi- 
dence that  defendant  and  actual  thief  "seemed  to  be  well  acquainted"; 
Powers  V.  State,  23  Tex.  Ap.  65,  5  8.  W.  157,  holding  admissible,  tes- 
timony as  to  defendant's  manner  of  action  toward  deceased;  Meyers 
V.  State,  Z7  Tex.  Cr.  211,  39  S.  W.  113,  holding  competent,  testimony 
of  witness  as  to  manner  of  defendant. 

Distinguished  in  WilUams  v.  State,  40  Tex.  Cr.  504,  51  S.  W.  224, 
holding  inadmissible,  statement  in  dying  declaration  which  is  de- 
clarant's opinion  or  conclusion;  Hoffatt  v.  State,  35  Tex.  Cr.  263,  33 
S.  W.  346,  holding  incompetent,  opinion  of  witness  as  to  purpose  for 
which  ashes  put  on  clothing. 

Presence  of  Defendant^  but  not  of  Defendant's  Counsel,  is  necessary 
when  verdict  is  received. 

5  Tex.  Notes— <( 
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Approved  in  Derden  v.  State,  56  Tex.  Or.  40J,  120  S.  W.  487,  fol- 
lowiog  rule.    See  note,  28  Am.  Dee.  630. 

Whetlier  Bight  of  Self-def eiue  Exists  Depends,  not  on  Actnality, 
but  on  appearance  of  impending  danger. 

Beaffirmed  in  Erwin  v.  State,  10  Tex.  Ap.  703;  Vinson  v.  State,  65 
Tex.  Or.  494,  117  S.  W.  848.  Approved  in  French  v.  State,  55  Tex. 
Or.  541,  117  S.  W.  849,  charge  that  attempted  unlawful  entry  of  house 
by  deceased  over  accused's  protest  might  constitute  adequate  cause 
to  reduce  killing  to  manslaughter  is  on  weight  of  evidence.  See  note, 
67  }i.  B.  A.  532,  536. 

Charge  of  Court  must  Clearly  Present  Itaw  Applicable  to  Case  on 
all  isffues  made  by  defense. 

Approved  in  Jordan  v.  State,  11  Tex.  Ap.  448,  reaffirming  rule;  Babb 
T.  Smith,  8  Tex.  Ap.  177,  holding  objectionable,  charge  on  self-defense 
that  killing  must  be  actually,  not  colorably,  in  self-defense;  Weaver 
T.  State,  19  Tex.  Ap.  567,  53  Am.  Bep.  390,  holding  right  of  self-de- 
fense right  to  do  whatever  is  apparently  reasonably  necessary  to  avoid 
serious  injury. 

Distinguished  in  Hart  t.  State,  22  Tex.  Ap.  569,  3  S.  W.  743,  holding 
charge  giving  rule  applicable  to  case  without  making  particular  ap- 
plication correct. 

Bight  of  Self^lefense  Depends  upon  Seasonable  apprehension  of 
danger  to  one's  self,  family  or  home. 

Approved  in  Dodson  v.  State,  45  Tex.  Or.  574,  78  S.  W.  941,  charge 
that  defendant  must  have  right  to  reasonably  believe  deceased  was 
about  to  take  his  life  to  justify  self-defense  is  erroneous.  See  note, 
67  L.  B.  A.  539. 

7  Tez.  Ap.  49&-600,  COX  ▼.  STATE. 

Motion  to  Quash  Indictment  Should  be  Granted  Where  Record  Fails 
to  show  presentment,  and  though  permission  to  amend  record  in  that 
respect  was  granted,  amendment  was  not  in  fact  made. 

Approved  in  Beardall  v.  State,  9  Tex.  Ap.  266,  holding  order  sub- 
stituting copy  for  lost  indictment  may  be  amended;  Bobins  v.  State, 
9  Tex.  Ap.  668,  holding  record  must  show  that  amendment  was  in  fact 
made;  Oraddock  v.  State,  15  Tex.  Ap.  645,  holding  substitution  of  copy 
for  lost  indictment  must  be  actually  made  and  entered  of  record; 
Pe  Olles  V.  State,  20  Tex.  Ap.  150,  holding  court  authorized  to  order 
entered  nunc  pro  tunc  proper  entry  showing  proper  organization  of 
grand  jury.    See  note,  65  Am.  Dec.  132. 

Where  New  Trial  is  Granted  on  Appeal,  Status  of  Case  in  court 
below  is  same  as  if  no  trial  had  been  had. 

Beaffirmed  in  Beardall  v.  State,  9  Tex.  Ap.  264.  Approved  in  dis- 
senting opinion  in  Arnwine  v.  State,  54  Tex.  Or.  223,  114  S.  W.  801, 
majority  refusing  to  reverse  for  discussiou  by  jurors  as  to  sentence  of 
accused  on  former  trial,  where  jurors  were  already  familiar  with  facts. 

Parol  Evidence  is  Insufficient  to  Warrant  Amendment  of  minutes  of 
court  below  at  subsequent  term.  Such  amendments  should  be  made 
nunc  pro  tunc. 

Approved  in  Dent  v.  State,  43  Tex.  Or.  153,  65  S.  W.  685,  holding 
in  trial  of  accomplice  to  murder  in  aiding  principal  to  escape,  defend- 
ant could  not  go  behind  judgment  of  conviction  of  principal  and  in* 
quire  into  details  of  killing. 
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7  Tez.  Ap.  601-516»  FBAN0I8  ▼.  STATE. 

ETid6nc6  CK)ing  to  Sbow  Knowledge  and  Intent  of  Party  against 
whom  it  is  offered,  though  apparently  collateral  and  foreign  to  main 
enbjecty  may  have  direct  bearing  and  be  admissible. 

Approved  in  Heard  v.  State,  9  Tex.  Ap.  20,  and  Cameron  y.  State, 

9  Tex.  Ap.  337,  both  reaffirming  rule;  Webb  v.  State,  8  Tex.  Ap.  118, 
holding  proof  of  possession  of  other  stolen  property  competent  to 
strengthen  inference  from  possession  of  particular  property;  Martin 
T.  State,  28  Tex.  Ap.  366,  13  S.  W.  152,  holding  competent,  evidence 
of  acts  or  declarations  establishing  knowledge  or  motive  in  particular 
ease;  Strang  v.  State,  32  Tex.  Cr.  229,  22  S.  W.  681,  holding  admis- 
sible, confession  of  other  crimes  showing  intent  in  crime  charged; 
Langford  v.  State,  33  Fla.  244,  14  So.  819,  holding  evidence  of  other 
forgeries  admissible  to  show  luiowledge  and  intent  in  particular  for- 
gery; Anson  v.  People,  148  111.  504,  35  N.  E.  148,  holding  evidence  of 
attempt  to  uttes  other  forgeries  admissible  to  show  intent  in  uttering 
particular  forgery.     See  note,  62  L.  B.  A.  251. 

Evidence  of  Collateral  Facte  Being  Admitted  as  Showing  knowledge 
or  intent,  charge  of  court  should  limit  its  effect  to  that  purpose. 

Approved  in  Davidson  v.  State,  22  Tex.  Ap.  383,  3  S.  W.  665,  hold- 
ing evidence,  otherwise  incompetent,  being  admitted  for  particular  pur- 
pose, charge  should  limit  effect  to  purpose. 

Charge  of  Court  Composed  of  Excerpts  from  Codes  is  Defective  in 
felony  case  if  giving  no  instruction  enabling  jury  to  apply  law  to 
facts  in  issue. 

Approved  in  Dones  v.  State,  S  Tex.  Ap.  115,  holding  several  issues 
should  be  submitted  with  reference  to  evidence  of  particular  case; 
Davis  V.  State,  10  Tex.  Ap.  34,  holding  charge  sufficient  where  generiJ 
propositions  directly  applied  to  evidence  in  case;  Erwin  v.  State,  10 
Tex.  Ap.  703,  holding  charge  should  clearly  give  law  applicable  to 
defense  set  up;  Hart  v.  State,  22  Tex.  Ap.  569,  3  S.  W.  743,  holding 
charge  giving  correct  principle  sufficient  though  not  making  particular 
application;  Patterson  v.  State  (Tex.  Cr.),  60  S.  W.  561,  holding  court 
must  clearly  charge  language  applicable  to  case. 

7  Tex.  Ap.  516-518,  BETNOLDS  ▼.  STATE. 

Truth,  Merit  and  Sufficiency  of  Application  for  Continnance  is  ad- 
dressed to  discretion  of  court. 

Approved  in  Dunlap  v.  State,  9  Tex.  Ap.  185,  holding  action  in  re- 
fusing continuance  not  revisable  unless  abuse  of  discretion  shown. 

New  Trial  Should  be  Granted  if  Materiality  of  Testimony  of  wit- 
ness, to  obtain  which  continuance  was  asked,  appears  on  trial. 

Beaffirmed  in  Howard  v.  State,  8  Tex.  Ap.  57;  Williams  v.  State, 

10  Tex.  Ap.  116. 

Continuance  is  Properly  Befosed  for  Lack  of  DiUgence  when  it  ap- 
pears that  subpoena  was  issued  for  witness  and  returned  not  executed 
and  no  other  process  was  sued  out. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  645,  holding  where  time 
sufficient,  failure  to  have  attachment  executed  for  witness  not  due  dili- 
gence. 

In  Motion  for  New  Trial,  State  may  Take  Issue  on  Grounds  alleged 
therefor,  and  file  counter-affidavits,  and  offer  oral  proof. 

Approved  in  Pickett  v.  State,  56  Tex.  Cr.  70,  71,  118  8.  W.  1040, 
following  rule;  Childs  v.  State,  10  Tex.  Ap.  185,  holding  court  author- 
ized to  hear  evidence  in  determining  whether  to  grant  new  trial; 
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Steagald  ▼.  State,  22  Tex.  Ap.  495,  3  8.  W.  780,  holding  court  maj 
hear  evidence  to  determine  truth  of  grounds  urged  for  new  trial. 
Miscellaneous. — Cited  in  Irvine  v.  State,  20  Tex.  Ap.  41. 

7  Tez.  Ap.  519^49,  BOTHSGHILD  v.  STATE. 

There  is  No  Variance  When  Indictment  for  Murder  designates  per- 
son as  person  whose  name  is  unknown  to  grand  jury,  where  name  of 
deceased  is  not  known,  and  could  not  be  ascertained  by  grand  jury. 

Reaffirmed  in  Bye  v.  State,  8  Tex.  Ap.  161. 

Testimony  of  Foreman  of  Orand  Jury  as  to  Knowledge  of  name  of 
deceased,  designated  in  indictment  as  person  whose  name  was  un- 
known to  grand  jurors,  is  inadmissible  where  such  evidence  could  have 
no  effect. 

Approved  in  Chapman  v.  State  (Tex.  Cr.),  49  S.  W.  588,  whether 
indictment  was  founded  on  testimony  of  wife  of  accused  cannot  be 
inquired  into  on  the  trial. 

Under  Former  Code,  Change  of  Venue  Should  be  Granted  to  nearest 
courthouse,  unless  defendant  showed  objection  thereto  in  his  applica- 
tion, in  which  case  court  should  inquire  sis  to  adjoining  counties,  allow- 
ing defendant  to  object  to  such,  and  only  one  change  of  venue  was 
allowable. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  648,  reaffirming  rule ;  Gibson 
V.  State,  53  Tex.  Cr.  360,  110  S.  W.  47,  where  court  of  own  motion 
changed  venue,  jurisdiction  of  county  to  which  venue  changed  cannot 
be  attacked  where  no  objections  taken  in  original  county;  Krebs  v. 
State,  8  Tex.  Ap.  26,  holding  exception  to  change  of  venue  must  be 
taken  and  reserved  in  court  ordering  change;  Webb  v.  State,  9  Tex. 
Ap.  504,  holding  only  one  change  of  venue  allowable  on  motion  of  de- 
fendant. 

Exercise  of  Power  to  Change  Venne  Is  in  Discretion  of  Courts  and 
is  revisable  only  in  clear  case  of  abuse. 

Approved  in  Grissom  v.  State,  8  Tex.  Ap.  396,  397,  reaffirming  rule; 
Ex  parte  Cox,  12  Tex.  Ap.  669,  holding  order  changing  venue  cannot 
be  attacked  in  new  tribunal  by  plea  to  jurisdiction. 

Application  for  Change  of  Venue  is  not  Part  of  Ttial,  and  defend- 
ant's presence  is  not  necessary  on  hearing  thereof. 

Approved  in  Mapes  v.  State,  13  Tex.  Ap.  90,  holding  void,  entry  of 
final  judgment  in  criminal  case,  in  absence  of  defendant;  Shular  v. 
State,  105  Ind.  292,  4  N.  E.  871,  holding  one  defendant  applying  for 
change  of  venue,  codef  endant  need  not  be  in  court. 

No  One  Is  Allowed,  Under  Code,  to  be  Present  in  Orand  Jury  Booms 
during  discussion  on  propriety  of  finding  bill  of  indictment,  or  voting 
upon  same. 

Approved  in  Bennett  v.  State,  62  Ark.  535,  36  S.  W.  949,  reaffirm- 
ing rule;  Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W.  9^7,  holding 
action  of  grand  jury  may  be  inquired  into  if  authorized  person  present; 
United  States  v.  Wells,  163  Fed.  325,  holding  unauthorized  conduct  of 
district  attorney  in  commenting  on  evidence  before  grand  jury  is 
ground  for  quashing  indictment;  State  v.  Johnson,  115  Mo.  488,  22  S. 
W.  465,  holding  indictment  unimpeachable  by  grand  juror's  testimony 
regarding  presence  of  unauthorized  persons;  Wilson  v.  State,  41  Tez. 
Cr.  117,  51  S.  W.  916,  arguendo.    See  note,  28  L.  R.  A.  372. 

Distinguished  in  State  v.  Brewster,  70  Vt.  350,  40  Atl.  1040,  42  L. 
B.  A.  444y  holding  indictment  good,  though  district  attorney  acoom- 
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panied  by  stenographer  before  grand  jury;  Lawrence  v.  Common- 
wealth, 86  Va.  579,  10  8.  E.  842,  refusing  to  quash  indictment  where 
plea  does  not  show  person  before  grand  jury  without  authority. 

In  Testing  Jnror  for  Bias,  Inquiry  Relates  Only  to  present  state  of 
mind,  and  cause  of  opinion  is  material  only  as  showing  its  strength, 
and  in  determining  impartiality  or  bias,  whole  examination  must  be 
eonsidered. 

Approved  in  May  v.  State,  33  Tex.  Cr.  81,  24  S.  W.  910,  reaffirming 
role;  Hollis  y.  State,  8  Tex.  Ap.  622,  holding  jurors  competent  who 
have  no  such  conclusion  regarding  case  as  would  influence  verdict; 
Stagner  v.  State,  9  Tex.  Ap.  455,  holding  juror  properly  discharged 
where  court  not  satisfied  of.  impartiality;  Thompson  v.  State,  19  Tex. 
Ap.  612,  holding  juror  not  disqualified  by  impression  from  testitnony 
on  former  trial,  not  influencing  judgment;  Ward  v.  State,  19  Tex.  Ap. 
689,  holding  juror  disqualified  by  opinion  regarding  defendant's  guilt 
sufficient  to  influence  verdict;  Pierson  v.  State,  21  Tex.  Ap.  57,  17  S. 
W.  469,  holding  juror  not  disqualified  by  impression  founded  on  testi- 
mony at  former  trial;  Holding  v.  State,  23  Tex.  Ap.  176,  4  S.  W.  580, 
holding  conclusion  on  statement,  provided  statement  is  true,  will  not 
disqualify  juror;  Ashton  v.  State,  31  Tex.  Cr.  480,  21  S.  W.  47,  holding 
jnror  competent,  though  having  opinion  from  newspaper  accounts,  re- 
movable by  evidence;  Myers  v.  State,  97  Ga.  95,  25  S.  E.  259,  holding 
juror  disqualified  by  impression  regarding  guilt  which  requires  evi- 
dence to  remove.    See  notes,  36  Am.  Dec.  524;  76  Am.  Dec.  66. 

Distinguished  in  Tooney  v.  State,  8  Tex.  Ap.  455,  holding  jurors 
competent  who  entertain  no  conclusion  regarding  defendant's  guilt 
prejudicing  them. 

Acceptance  of  Juror  Who  bad  Formed  Opinion  from  Evidence  that 
aecused  was  guilty  is  reversible  error  if  defendant  had  exhausted  his 
peremptory  challenges. 

Reaffirmed  in  Myers  v.  State,  7  Tex.  Ap.  651;  Loggins  v.  State,  12 
Tex.  Ap.  84. 

7  Tex.  Ap.  549-567,  &UCKE&  v.  STATE. 

Indictment  is  Good,  Though  in  Single  Gonnt  it  charges  accused  with 
murder  of  two  or  more  persons  by  single  act. 

Approved  in  Chivarrio  v.  State,  15  Tex.  Ap.  334,  and  Cornell  v. 
State,  104  Wis.  533,  80  N.  W.  747,  both  reaffirming  rule;  Augustine  v. 
State,  41  Tex.  Cr.  68,  96  Am.  St.  Rep.  765,  52  S.  W.  78,  acquittal  of 
murder  of  one  of  two  parties  killed  by  armed  mob  is  not  available, 
where  it  was  not  shown  killing  of  both  resulted  from  one  shot;  State 
V.  Batson,  108  La.  481,  32  So.  479,  upholding  indictment  charging  six 
murders,  it  not  appearing  that  persons  were  not  killed  at  same  time 
by  same  act;  Taylor  v.  State,  41  Tex.  Cr.  570,  55  S.  W.  963,  convic- 
tion of  attempt  to  commit  robbery  is  no  bar  to  trial  for  murder  com- 
mitted during  same  transaction.    See  note,  58  Am.  Dec.  241. 

Where  Several  Persons  are  Separately  Indicted,  No  One  has  Bight 
to  have  another  tried  before  himself. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  646,  and  Allison  v.  State, 
14  Tex.  Ap.  425,  both  reaffirming  rule;  Willeys  v.  State,  22  Tex.  Ap. 
413,  3  S.  W.  572,  holding  refusal  of  severance  of  defendants  jointly 
Indicted  reversible  error.    See  note,  62  Am.  Dec.  562. 

On  Hearing  of  Application  for  Continuance,  Counter-affidavits  are 
admissible  to  show  lack  of  due  diligence  to  enforce  attendance  of  wit- 
ness. 
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Approved  in  Pickett  v.  State,  56  Tex.  Cp.  71, 118  S.  W.  1040,  counter- 
affidavits  and  oral  proof  are  receivable  on  motion  for  new  trial.  See 
note,  67  Am.  Dec.  639. 

Evidence  of  Indictment  Against  Defendant  for  Assault  on  third 
party,  and  indictment  against  third  party  and  his  bail  bond  on  which 
deceased  was  surety,  is  admissible  as  sliowing  motive  for  homicide. 

Approved  in  Powell  v.  State,  13  Tex.  Ap.  252,  holding  admissible 
evidence  that  defendant  had  previously  been  convicted  of  burglary  of 
deceased's  house;  Taylor  v.  State,  14  Tex.  Ap.  351,  holding  admissible, 
to  show  motive  for  murder,  indictment  against  defendant  for  assault- 
ing deceased;  Bobinson  v.  State,  16  Tex.  Ap.  354,  holding  admissible, 
to  show  motive,  affidavit  by  deceased  to  procure  arrest  of  defendant; 
Kunde  v.  State,  22  Tex.  Ap.  95,  3  S.  W.  329,  holding  indictment  for 
different  offense  admissible  against  defendant  if  showing  motive; 
Johnson  v.  State,  28  Tex.  Ap.  27,  see  11  S.  W.  669,  holding  indictment 
for  aggravated  assault  on  deceased  admissible  to  show  defendant's 
motive;  Crass  v.  State,  31  Tex.  Cr.  314,  20  S.  W.  579,  holding  evidence 
of  previous  assault  admissible  as  showing  motive;  Childers  v.  State, 
36  Tex.  Cr.  129,  35  S.  W.  981,  holding  court  should  limit  testimony 
of  similar  transactions  in  evidence  to  purpose  for  wthich  admitted; 
Baines  v.  State,  43  Tex.  Cr.  494,  66  S.  W.  848,  allowing  evidence  of 
remote  attempt  to  seduce  prosecutrix,  in  assault  to  murder  case,  to 
prove  motive.    See  note,  62  L.  R.  A.  202,  290. 

Neiw  Trial  will  be  Granted  Where,  After  Severance  of  Godef endants, 
one  is  convicted  and  other  is  subsequently  acquitted,  if  evidence  of 
latter  is  competent  and  likely  to  change  result. 

Approved  in  Helm  v.  State,  20  Tex.  Ap.  65,  and  Gibbs  v.  State,  30 
Tex.  Ap.  583,  18  S.  W.  88,  both  reaffirming  rule;  Zanders  v.  State,  52 
Tex.  Cr.  466,  124  Am.  St.  Rep.  1101,  107  S.  W.  840,  applying  rule 
where  defendant  and  her  brother  were  both  indicted  for  murder,  and 
latter  was  acquitted;  French  v.  State,  47  Tex.  Cr.  573,  85  S.  "W.  6, 
holding,  in  prosecution  for  adultery,  defendant  entitled  to  new  trial  to 
obtain  testimony  of  witness  acquitted  for  same  offense;  Childs  v.  State, 
10  Tex.  Ap.  185,  holding  court  may  hear  evidence  in  determining 
whether  to  grant  new  trial;  Chumley  v.  State,  32  Tex.  Cr.  259,  26  S. 
W.  407,  holding  new  trial  should  be  granted  to  obtain  testimony  of 
codefendant  after  acquittal;  State  v.  Ohevallier,  36  La.  Ann.  86,  hold- 
ing continuance  properly  refused  where  other  witness  to  same  facts 
present. 

If  Testimony  of  Acquitted  Oodef  endant  be  of  Suspicions  Import, 
and  it  be  uncertain  whether  he  is  innocent,  and  his  veracity  is  doubt- 
ful, his  codefendant's  application  for  new  trial  based  on  his  testimony 
should  be  denied. 

Approved  in  Bryant  v.  State  (Tex.  Cr.),  51  S.  W.  1125,  following 
rule;  Jones  v.  State,  23  Tex.  Ap.  503,  5  S.  W.  139,  holding  new  trial 
properly  denied  where  testimony  of  codefendant  subsequently  ac- 
quitted doubtful;  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  hold- 
ing new  trial  properly  refused  when  newly  discovered  evidence  un- 
worthy of  belief;  Jones  v.  State  (Tex.  Cr.),  23  S.  W.  797,  refusing  new 
trial  under  the  rule  in  adultery  case;  Gass  v.  State  (Tex.  Cr.),  56  8. 
W.  75,  following  rule  in  burglary  case. 

Party  Concealing  Knowledge  of  Commission  of  Felony  is  not  acces- 
sory before  the  fact,  and  corroboration  of  his  testimony  is  unneces- 
sary. 


71  NOTES  ON  TEXAS  BEPOETS.    7  Tex.  Ap.  567-578 

Approved  in  Smith  ▼.  State,  23  Tex.  Ap.  364,  59  Am.  Bep.  776,  5 
S.  W.  220,  holding  person  concealing  knowledge  that  felony  is  to  be 
committed  not  accomplice;  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S. 
W.  878,  witness  remaining  silent  as  to  commission  of  crime  did  not 
make  her  principal,  nor  did  concealment  of  one  of  perpetrators  not  on 
trial  make  her  accessory  to  confederate  on  trial;  Elizando  v.  State,  31 
Tex.  Cr.  243,  20  S.  W.  560,  holding  wife  knowing  of  intention  to  com- 
mit and  commission  of  crime  by  husband  and  others,  not  accomplice. 

7  TOL  Ap.  567-568,  LEWIS  V.  8TATB. 

Under  the  New  Revised  Code,  Indictment  for  Keeping  and  bearing 
concealed  weapons  need  allege  no  more  than  that  defendant  did  un- 
lawfully carry  upon  his  person,  etc.,  the  forbidden  weapon,  inasmuch 
as  the  exceptions  are  not  contained  in  the  enacting  clause. 

Approved  in  Zallner  v.  State,  15  Tex.  Ap.  24,  reaffirming  rule; 
Brown  v.  State,  9  Tex.  Ap.  172,  holding  indictment  for  perjury  suffi- 
cient, though  not  negativing  exceptions  prescribed;  Williamson  v.  State, 
41  Tex.  Cr.  465,  55  S.  W.  570,  indictment  for  sale  of  intoxicating 
liquors  without  license  must  negative  statutory  exceptions. 

Burden  of  Proof  in  Criminal  Case  Never  Bests  on  Defendant,  but 
when  facts  and  circumstances  constituting  offense  have  been  proved, 
accused  must  prove  facts  or  circumstances  justifying  or  excusing  him. 

Approved  in  Horn  v.  State,  30  Tex.  Ap.  544,  17  S.  W.  1096,  holding 
burden  of  proof  to  establish  offense  never  shifts  from  state;  Zion  v. 
State  (Tex.  Cr,),  61  S.  W.  307,  holding  correct,  charge  that  when  of- 
fense is  proved,  burden  on  defendant  to  excuse  or  justify. 

7  Tez.  Ap.  569,  BBOWN  ▼.  STATE. 

Under  Indictment  for  Bape,  Defendant  may  be  Convicted  of  Bape, 

assault  with  intent  to  commit  rape,  or  attempt  to  commit  rape. 

Approved  in  Slawson  v.  State,  39  Tex.  Cr.  179,  73  Am.  St.  Rep.  917, 
45  8.  W.  575,  reaffirming  rule;  Burney  v.  Bumey,  21  Tex.  A  p.  573,  1 
S.  W.  459,  holding  person  cannot  be  convicted  of  attempt  to  rape 
under  indictment  for  assault  with  intent  to  rape.  See  note,  20  Am.  St. 
Bep.  748. 

• 

7  Tex.  Ap.  570-^74,  WAIiLACE  v.  STATE. 

If  Woman,  With  Sedate  and  Deliberate  Mind,  Anterior  or  subse- 
quent to  act  of  parturition,  conceived  design  to  kill  infant,  and  did 
kill  infant  in  pursuance  of  design,  after  infant  was  born  alive,  she  is 
guilty  of  murder  with  express  malice;  but  not  if  means  used  were 
intended  in  good  faith  to  assist  delivery. 

Approved  in  Sheppard  v.  State,  17  Tex.  Ap.  81,  holding  sufficient 
indictment  for  infanticide  charging  killing  of  infant  by  means  un- 
known; Harris  v.  State,  28  Tex.  Ap.  308,  19  Am.  St.  Bep.  838,  12  S. 
W.  1103,  holding  state  must  prove  birth  of  child  alive  to  warrant  con- 
viction of  infanticide.    See  note,  3  L.  B.  A.  (n.  s.)  1156. 

7  Tez.  Ap.  574-^78,  32  Am.  Bep.  599,  WBIOHT  ▼.  STATE. 

Testimony  of  Detectlye  Ostensibly  Aiding  in  Crime  for  Purpose  of 
discovering  crime  is  not  accomplice's  testimony  requiring  corrobora- 
tion. 

Approved  in  CGrady  v.  People,  42  Colo.  315,  95  Pac.  347,  holding 
court's  refusal  to  charge  that  private  detective's  testimony  should  be 
considered  with  great  caution  and  distrust,  where  charge  was  given 
to  weigh  with  great  care  testimony  of  one^  employed  to  find  evidence. 
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is  not  error;  State  v.  Douglas,  26  Nev.  204,  99  Am.  St.  Bep.  688,  65 
Pac.  804,  holding  in  prosecution  for  theft  which  was  planned  and  exe- 
cuted by  defendant,  witness,  to  whom  defendant  communicated  plan 
and  who  kept  sheriff  fully  informed,  is  not  accomplice.  See  notes,  2 
Am.  St.  Bep.  843;  98  Am.  St.  Bep.  160. 

Distinguished  in  Freeman  v.  State,  11  Tex.  Ap.  95,  40  Am.  Bep.  789, 
holding  person  voluntarily,  and  with  same  intent,  uniting  with  person 
in  crime,  accomplice. 

Wliere  State's  Witness  Acquired  Evideiice  as  Detective,  court 
properly  submitted  question  whether  witness  was  accomplice  to  jury 
and  charged  law  of  accomplice  testimony. 

Approved  in  State  v.  Dudoussat,  47  La.  Ann.  1009,  17  So.  691,  hold- 
ing whether  person  is  or  is  not  accomplice  question  of  fact  for  jury. 

7  Tex.  Ap.  578-580,  BUBT  ▼.  STATE. 

Where  Indictment  for  Theft  of  Oattle  Alleges  Them  to  be  property 
of  H.,  but  evidence  shows  them  to  belong  to  wife,  under  control  of 
H.,  charge  that  to  convict  jury  must  find  that  H.  was  owner  or  had 
control  is  correct. 

Approved  in  Alexander  v.  State,  9  Tex.  Ap.  49,  holding  indictment 
for  theft  of  wife's  property  under  husband's  control  may  allege  owner- 
ship in  husband. 

7  Tex.  Ap.  581-582,  8TBUGKMAN  v.  STATE. 

Where  Indictment  for  Burglary  Under  Bevised  Penal  Code  charges 
burglary  with  intent  to  commit  theft  and  theft  after  burglary,  and 
state  introduces  evidence  proving  both  offenses,  court  should  charge  on 
both. 

Approved  in  Howard  v.  State,  8  Tex.  Ap.  449,  holding  where,  besides 
burglary,  theft  is  committed,  each  should  be  separately  prosecuted. 

Distinguished  in  Loakman  v.  State,  32  Tex.  Cr.  564,  25  S.  W.  23, 
holding  person  committing  burglary  and  theft  may  be  tried  for  each 
separately. 

Where  Incidpatory  Evidence  is  Circumstantial,  court  must  charge 
law  governing  such  evidence. 

Eeaffirmed  in  Boss  v.  State,  9  Tex.  Ap.  276;  Ward  v.  State,"  10  Tex. 
Ap.  297;  Dreyer  v.  State,  11  Tex.  Ap.  644;  Gonzales  v.  State,  12  Tex. 
Ap.  663;  Territory  v.  Lermo,  8  N.  M.  572,  46  Pac.  18.  See  notes, 
97  Am.  St.  Bep.  790;  69  L.  B.  A.  197. 

7  Tex.  Ap.  582-584,  GASTANEDO  ▼.  STATE. 

Objections  to  Evidence  are  Unavailable  on  Appeal  unless  objections 
and  evidence  set  out  in  bill  of  exceptions  or  noted  and  set  out  in 
statement  of  facts. 

Approved  in  Keeton  v.  State,  10  Tex.  Ap.  689,  holding  exceptions 
to  evidence  appearing  in  statement  of  facts  considered  without  bill  of 
exceptions;  McWhorter  v.  State,  13  Tex.  Ap.  531,  holding  rule  applic- 
able to  both  civil  and  criminal  cases;  Brown  v.  State,  16  Tex.  Ap.  199, 
holding,  without  statement  of  facts,  court  will  only  consider  matters 
presented  by  bill  of  exceptions. 

Overruling  of  Challenge  to  Array  is  not  Reversible  on  Appeal  unless 
bill  of  exceptions  is  reserved. 

Approved  in  McKinney  v.  State,  8  Tex.  Ap.  638,  holding  irregu- 
larities in  forming  jury  not  noticed  unless  excepted  to;  Lopez  v.  State 
(Tex.  Cr.),  33  S.  W.  977,  Hobbs  v.  State  (Tex.  Cr.),  28  S.  W.  814,  both 
holding  error  in   overruling   challenge   to   the   array   not  reviewable 
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unless  excepted  to;  Margraves  v.  State  (Tex.  Cr.),  50  S.  W.  1017,  ob- 
jection to  manner  of  summoning  venire  cannot  be  raised  for  first  time 
on  motion  for  new  trial. 

7  Tex.  Ap.  585-587,  OALLOWAY  ▼.  STATE. 

Article  26,  Bevised  Code  Oriminal  Procedure,  providing  that  where 
property  is  owned  in  common  or  jointly*,  ownership  may  be  alleged  in 
any  or  all  owners,  is  ex  post  facto,  and  inoperative  as  to  offenses  com- 
mitted prior  to  its  adoption. 

Approved  in  Hannahan  v.  State,  7  Tex.  Ap.  665,  Valesco  v.  State, 
9  Tex.  Ap.  77,  and  Johnson  v.  State,  16  Tex.  Ap.  410,  all  reaffirming 
mle;  Simco  v.  State,  8  Tex.  Ap.  408,  holding  code  provision  cannot 
affect  prosecutions  for  offenses  prior  to  adoption;  Whitworth  v.  State, 
11  Tex.  Ap.  430,  holding  Revised  Code  inapplicable  to  prosecution  for 
offense  committed  prior  thereto. 

7  Tex.  Ap.  587-588,  PBENDEZ  V.  STATE. 

Qaerylzig  Wliether  Venue  is  Proved  as  Alleged,  Where  Indictment 
lays  venne  of  offense  in  unorganized  county,  and  proof  shows  venue 
in  another  unorganized  county,  where  both  unorganized  counties  are 
attached  to  same  organized  county  for  judicial  purposes. 

Approved  in  Chivarrio  v.  State,  15  Tex.  Ap.  334,  holding  where  in- 
dictment charges  offense  in  W.,  and  evidence  shows  offense  in  organ- 
ized county  attached  thereto,  conviction  is  improper. 

7  Tex.  A]^  588-591,  BAIKS  ▼.  STATE. 
In  Trial  for  Theft,  Want  of  Owner's  Consent  to  Taking  is  Provable 

by  circumstantial  evidence,  excluding  every  presumption  of  consent. 

Approved  in  Stewart  v.  State,  9  Tex.  Ap.  323,  326,  and  Schultz  v. 
State,  20  Tex.  Ap.  311,  both  reaffirming  rule;  Clayton  v.  State,  15  Tex. 
Ap.  354,  holding  circumstantial  evidence  sufficient  where  direct  evi- 
dence unobtainable. 

On  Motion  for  New  Trial,  Judge  Should  Merely  Announce  Buling 
without  commenting  on  or  discussing  evidence,  although  disregard  in 
that  respect  is  not  reversible  error,  unless  it  operated  prejudicially  to 
defendant. 

Reaffirmed  in  Alderman  v.  State  (Tex.  Cr.),  22  S.  W.  1097;  Rocha  v. 
State  (Tex.  Cr.),  63  S.  W.  1020. 

7  Tex.  A|^  591-593,  BANKS  V.  STATE. 

In  Trial  for  Theft,  if  Evidence  Tends  to  Show  That  Taking  was  not 
with  fraudulent  intent,  court  should  submit  issue  to  jury. 

Approved  in  Douglass  v.  State,  8  Tex.  Ap.  528,  refusing  to  disturb 
verdict  where  verdict  on  issues  left  to  jury  under  proper  charge; 
Schultz  V.  State,  30  Tex.  Ap.  94,  16  S.  W.  756,  holding  court  should 
instruct  jury  to  acquit  where  evidence  shows  intent  to  appropriate 
temporarily. 

It  is  Better  Practice  to  Give  Requested  Instructions,  though  sub- 
stantially given  in  charge,  unless  manifestly  inapplicable  to  case. 

Reaffirmed  in  Sigler  v.  State,  9  Tex.  Ap.  429. 

7  Tex.  Ap.  593-^96,  HULL  V.  STATE. 

Prosecution  for  Unlawful  Marriage  Is  Sustainable  only  on  allegation 
and  proof  of  prior  valid  marriage  and  subsequent  marriage,  spouse 
being  still  alive. 

Approved  in  Bryan  v.  State,  54  Tex.  Cr.  19,  111  S.  W.  745,  bigamy 
indictment  alleging  accused  on  specified  date  with  force  and  arms  at 
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certain  place  did  unlawfully  marry  B.,  he  having  lawful  former  wife 
then  living,  is  defective;  McGombs  v.  State,  50  Tex.  Or.  494,  123  Am. 
fit.  Bep.  855,  99  S.  W.  1019,  9  L.  B.  A.  (n.  a.)  1036,  holding  one  who 
entered  into  a  bigamous  marriage,  and  afterward  first  wife  obtained 
divorce  and  he  subsequently  married  third  wife,  after  separating  from 
second,  was  not  guilty  of  bigamy;  Crow  v.  State  (Tex.  Cr.),  72  S.  W. 
393,  holding  in  prosecution  for  bigamy,  petition  in  divorce  from  de- 
fendant's first  wife  and  letter  written  by  him  to  first  wife,  some  six 
years  before  last  marriage,  admissible  to  show  wife  was  living  at 
time  of  second  marriage;  Fletcher  v.  State,  169  Ind.  79,  124  Am.  St. 
Bep.  219,  81  N.  £.  1084,  upholding  instruction  in  prosecution  for 
bigamy  that  if  all  other  facts  constituting  crime  had  been  proved  be- 
yond reasonable  doubt,  and  nothing  had  been  proved  to  show  dissolu- 
tion of  prior  marriage,  state  was  not  required  to  introduce  further 
testimony;  Dumas  v.  State,  14  Tex.  Ap.  468,  46  Am.  Bep.  242,  hold- 
ing prosecution  for  bigamy  sustainable  only  on  proof  of  marriage 
pending  priot  valid  marriage;  McAfee  v.  State,  38  Tex.  Gr.  126,  41  S. 
W.  627,  holding  criminality  of  second  marriage  dependent  on  existence 
of  prior  valid  marriage. 

7  Tez.  Alk.  596-600,  TUBNEB  ▼.  STATE. 

To  Supply  Lost  Indlctmont  by  Substltutloii,  Record  must  Show  sug- 
gestion of  loss,  leave  to  substitute,  and  substitution  made. 

Approved  in  Brooks  v.  State,  55  Tex.  Cr.  123,  113  S.  W.  920,  re- 
versing conviction  on  substituted  indictment  where  record  on  appeal 
fails  to  show  substitution  made  by  permission  of  court;  Beardall  v. 
State,  9  Tex.  Ap.  266,  holding  order  may  be  entered  nunc  pro  tunc 
establishing  substitution  for  original  indictment;  Robins  v.  State,  9 
Tex.  Ap.  668,  holding  record  must  affirmatively  show  that  indictment 
was  actually  amended;  Bogers  v.  State,  11  Tex.  Ap.  619,  holding  sub- 
stitution for  lost  indictment  cannot  be  presumed,  but  record  must 
show  it;  Schultz  v.  State,  15  Tex.  Ap.  266,  49  Am.  Bep.  196,  querying 
whether  statutes  providing  substitution  for  lost  indictments  are  con- 
stitutional; Schultz  V.  State,  15  Tex.  Ap.  270,  holding  sufficient  proof 
of  substitution  when  record  shows  substitution  actually  made;  Burrage 
V.  State  (Tex.  Or.),  44  S.  W.  169,  record  must  show  order  or  judgment 
substituting  lost  indictment;  Carter  v.  State,  41  Tex.  Cr.  610,  58  S. 
W.  80,  holding  record  must  show  that  substitution  for  lost  indictment 
was  actually  made. 

Distinguished  in  Magee  v.  State,  14  Tex.  Ap.  376,  holding  that  court 
ordering  clerk  to  file  substituted  indictment,  which  was  done,  suffi- 
ciently proves  substitution. 

Indictment  for  Theft  of  Cattle  Properly  Alleges  Ownership  in  F. 
when  cattle  stolen  belong  to  his  sister,  but  are  in  actual  control  and 
management  of  F.,  and  his  testimony  is  admissible  to  support  allega- 
tion. 

Approved  in  Moore  v.  State,  8  Tex.  Ap.  498,  holding  cattle  stolen 
being  in  actual  possession  of  another,  ownership  may  be  alleged  in 
owner  or  possessor;  Dodd  v.  State,  10  Tex.  Ap.  376,  holding  exclusive 
possession,  care,  management,  and  control  of  stolen  property  sufficient 
proof  of  ownership;  State  v.  Gould,  26  W.  Ya.  262,  holding  under 
statute  against  overdriving,  etc.,  indictment  need  not  allege  owner- 
ship or  value  of  animal.    See  note,  21  L.  B.  A.  (n.  s.)  312. 

Miscellaneous.— Foster  v.  State,  21  Tex.  Ap.  86,  17  S.  W.  649,  hold- 
ing conviction  under  indictment  for  theft  proper,  for  driving  livestock 
from  accustomed  range  without  owner's  consent. 
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7  Tex.  Ap.  600-607,  DUNN  ▼.  STATE. 

Under  Article  68S,  BeviBed  Code  of  Oriminal  Procedure,  prosecution 
may  attack  credibility  or  knowledge  of  persons  making  affidavit  in 
support  of  application  for  change  of  venne  by  affidavit  of  credible 
persons,  and  issne  thus  formed  is  to  be  determined  by  judge. 

Approved  in  Baw  v.  State,  33  Tex.  Cr.  25,  24  8.  W.  293,  reaffirming 
rule;  Clampitt  v.  State,  9  Tex.  Ap.  31,  holding  application  for  change 
of  venue  within  court'a  discretion  and  not  revisable  unless  clearly 
abused. 

In  Determining  Issne  Presented  by  Affidavits  on  Application  for 
change  of  venue,  court  may  investigate  character,  reputation  and 
motives  or  interests  of  affiants. 

Eeaffirmed  in  Smith  v.  State,  31  Tex.  Cr.  19-,  19  S.  W.  254. 

Where  Evidence  on  Wliich  Judge  Eefnsed  Change  of  Venne  is  con- 
flicting, appellate  court  will  not  revise  action  thereon. 

Approved  in  Grissom  v.  State,  8  Tex.  Ap.  396,  refusing  to  revise 
refusal  of  change  of  venne  where  evidence  on  which  refused  is  con* 
flicting. 

Cliapter  1,  Title  67,  Revised  Statutes,  prescribing  qualifications  of 
jurors,  applies  in  both  civil  and  criminal  cases. 

Eeaffirmed  in  Jacobs  v.  State,  9  Tex.  Ap.  278;  Willis  v.  State,  9  Tex. 
Ap.  298.    See  note,  68  L.  B.  A.  876. 

Overruled  in  Hunter  v.  State,  30  Tex.  Ap.  318,  17  S.  W.  415,  holding 
statute  disqualifying  juror  for  service  during  preceding  six  months  in- 
applicable to  criminal  cases. 

7  Tez.  Ap.  608-610,  MOOBE  ▼.  STATE. 

Indictment  Should  Allege  Facts  by  Averments  Direct,  positive,  and 
certain,  and  not  by  way  of  argument  and  inference. 

Eeaffirmed  in  Thomas  v.  State,  12  Tex.  Ap.  228;  Houston  v.  State, 
13  Tex.  Ap.  598;  Caldwell  y.  State,  14  Tex.  Ap.  172;  Trimble  v.  State, 
16  Tex.  Ap.  120. 

7  Tez.  Ap.  610-612,  HANNAHAK  ▼.  STATE. 

In  Besponding  to  Jury's  Bequest  for  Further  Instructions,  judge 
must  limit  instruction  to  particular  matter  indicated  by  jury. 

Distinguished  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W.  897, 
ander  Bevised  Statutes  of  1879,  it  is  not  error  to  charge  beyond  request 
of  jury  when  it  requested  further  instructions  after  retirement. 

7  Tez.  Ap.  611^-616,  BAEEB  ▼.  STATE. 

Admission  of  Evidence  as  to  Acts  of  Oodef endant  Before  Arrival 
of  defendant  at  scene  of  homicide  is  not  error  where  conspiracy  and 
consent  of  action  between  parties  is  afterward  shown. 

Approved  in  Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436, 
where  state  claimed  defendant,  his  wife  and  another  conspired  to  kill 
deceased,  declarations  of  wife  jointly  indicted,  made  to  co-conspira- 
tor, in  absence  of  husband,  are  admissible  against  husband;  Loggins 
V.  State,  8  Tex.  Ap.  442,  holding  person  entering  into  confederation 
liable  for  past  and  future  acts  of  confederates. 

Oorrecti<m  of  Charge  Begarding  Penalty  After  Beading  Charge  but 
before  jury  had  retired  is  not  error,  where  no  prejudice  to  defendant 
is  apparent. 

Approved  in  Lawrence  v.  State,  35  Tex.  Cr.  115,  32  S.  W.  530,  hold- 
ing not  error  where  court  erased  portion  of  charge  before  reading  it 
to  jury. 
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7  Tex.  Ap.  619^23,  BBOWK  ▼.  STATE. 

Indictment  for  Bvaglary  is  Sufficient  .WUch  Alleges  That  Entry  was 
effected  by  force,  threats,  or  fraud,  and  without  consent  of  occupant, 
and  need  not  aver  that  entry  was  with  force  and  arms. 

Limited  in  Cox  y.  State,  9  Tex.  Ap.  112,  holding  indictment  charg- 
ing entry  made  burglariously  and  without  consent  of  occupant  suffi- 
cient. 

Overruled  in  Sullivan  v.  State,  13  Tex.  Ap.  464,  holding  indictment 
for  burglary  charging  that  accused  'Mid  break  and  enter''  house  suffi- 
cient; Reed  v.  State,  14  Tex.  Ap.  666,  holding  indictment  for  burglary 
need  not  charge  entry  feloniously  or  burglariously  made;  Smith  v. 
State,  22  Tex.  Ap.  353,  3  S.  W.  239,  holding  indictment  for  burglary 
need  not  negative  consent  of  owner. 

Verdict  of  Jury  must  Find  on  Truth  or  Falsity  of  Special  Pleas 
interposed  by  defendant. 

Reaffirmed  in  McCampbell  v.  State,  9  Tei.  Ap.  127;  Wooldridge  v. 
State,  13  Tex.  Ap.  457,  44  Am.  Rep.  710;  Smith  v.  State,  18  Tex.  Ap. 
330;  Grisham  v.  State,  19  Tex.  Ap.  512. 

Distinguished  in  Simco  v.  State,  9  Tex.  A  p.  349,  holding  plea  of 
autrefois  acquit  being  bad  on  face,  court  need  not  charge  thereon. 

7  Tex.  Ap.  62S-626,  MASON  y.  STATE. 

In  Criminal  Trial  Question  Discovering  Animus  of  Witness  toward 
defendant  and  tending  to  impeach  witness  is  admissible. 

Approved  in  Gelber  v.  State,  56  Tex.  Cr.  462,  120  S.  W.  864,  follow- 
ing rule;  Martinez  v.  State  (Tex.  Cr.),  53  S.  W.  635,  in  order  to  im- 
peach witness,  predicate  must  be  laid  by  inquiry  as  to  time,  place  and 
party. 

7  Tex.  Ap.  62&-627,  WALLINO  v.  STATE. 

Indictment  Charging  that  Defendant,  Without  Consent  and  against 
will  of  female,  did  "violently  and  feloniously  rape,  ravish,  and  car- 
nally know  her"  is  sufficient  to  charge  rape  by  force. 

Reaffirmed  in  O'Rourke  v.  State,  8  Tex.  Ap.  71;  Cornelius  v.  State, 
13  Tex.  Ap.  353. 

Enforcement  of  Bule  Sequestering  Witnesses  is  Within  Discretion 
of  court,  not  subject  to  revision  except  in  clear  case  of  abuse. 

Reaffirmed  in  Estep  v.  State,  9  Tex.  Ap.  370;  Hay  v.  State,  11  Tex. 
Ap.  33;  Powell  v.  State,  13  Tex.  Ap.  253;  Creswell  v.  State,  14  Tex. 
Ap.  16. 

7  Tex.  Ap.  627-631,  WAI£EB  ▼.  STATE. 

Charge  is  Erroneous  That  Malice  is  Inferred  from  Nature  of  weapon 
used,  where  defendant,  while  intoxicated,  without  cause  fired  pistol 
at  friend  but  missed  him. 

Approved  in  White  v.  State,  29  Tex.  Ap.  531,  16  S.  W.  340,  hold- 
ing, to  constitute  assault,  assent  to  injure  is  essential;  Borden  v.  State, 
42  Tex.  Cr.  652,  62  S.  W.  1066,  holding  objectionable  charge  that, 
where  weapons  used  in  assault  to  murder  are  sufficient  to  commit 
murder,  intent  to  murder  is  presumed. 

7  Tex.  Ap.  631-635,  McKEBN  v.  STATE. 
All  Persons  are  Principals  Who  are  Guilty  of  Acting  Together  in 

committing  an  offense. 
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Approved  in  Smith  v.  State,  21  Tex.  Ap.  124,  17  S.  W.  554,  holding 
person  acting  with  others  to  commit  same  offense  guilty  as  principal 
though  not  present  at  commission. 

Person  Indicted  aa  Principal  cannot  be  Convicted  as  an  accomplice, 
and  on  trial  under  such  indictment,  charge  on  law  governing  accom- 
plices is  error. 

Approved  in  Simms  v.  State,  10  Tex.  Ap.  159,  Bean  v.  State,  17 
Tex.  Ap.  70,  Golden  v.  State,  18  Tex.  Ap.  610,  and  Phillips  v.  State, 
26  Tex.  Ap.  248,  8  Am.  St.  Bep.  476,  9  S.  W.  560,  all  reaffirming  rule; 
Truitt  V.  State,  8  Tex.  Ap.  152,  holding  person  not  accomplice  where 
merely  authorizing  codefendant  to  commit  offense;  Rix  v.  State,  33 
Tex.  Cr.  359,  26  S.  W.  506,  holding  person  cannot  be  convicted  as  ac- 
complice unless  indicated  as  such. 

Accomplice  Under  Statute  Ib,  Under  Common  Law,  accessory  before 
the  fact,  and  is  governed  by  rules  governing  latter  unless  otherwise 
provided  by  statute. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  364,  110  S.  W.  49,  Simms 
V.  State,  10  Tex.  Ap.  161,  and  Cook  v.  State,  14  Tex.  Ap.  101,  all  re- 
affirming rule;  Mills  v.  State,  13  Tex.  Ap.  489,  holding  person  know- 
ing unlawful  intent,  aiding  or  encouraging  commission  of  offense,  prin- 
cipal, not  accomplice. 

7  Tex.  Ap.  640-669,  MYERS  ▼.  STATE. 

Application  for  Third  Continuance  is  Addressed  to  Discretion  of 
court,  revisable  only  in  a  clear  case  of  abuse. 

Approved  in  Krebs  v.  State,  8  Tex.  Ap.  26,  reaffirming  rule;  Willeys 
V.  State,  22  Tex.  Ap.  413,  3  8.  W.  572,  holding  refusal  to  grant  sever- 
ance when  defendants  demand  it  is  reversible  error.  See  note,  67  Am. 
Dec.  639. 

Defendant  Who  had  Procured  Continuance  to  Obtain  Testimony  of 
codefendant,  who  had  been  subsequently  convicted,  cannot  delay  trial 
until  legality  of  conviction  is  determined  on  appeal. 

Reaffirmed  in  Anderson  v.  State,  8  Tex.  Ap.  544. 

On  Application  for  Change  of  Venue,  Testimony  may  be  Heard  for 
and  against  application. 

Approved  in  Griseom  v.  State,  8  Tex.  Ap.  396,  refusing  to  revise 
denial  of  change  of  venue  where  record  shows  conflict  in  testimony; 
Clampitt  V.  State,  9  Tex.  Ap.  31,  holding  applications  for  change  of 
venue  within  discretion  of  court;  Long  v.  State,  32  Tex.  Cr.  144,  22 
S.  W.  410,  holding  overruling  motion  for  change  of  venue  not  rever- 
sible error  where  defendant  uninjured  thereby. 

Under  Section  26  of  Jury  Law  of  1876,  Petit  Jurors  are  disqualified 
by  one  week's  service  in  preceding  term  of  district  court  within  six 
months,  and  not  by  previous  service  in  same  term. 

Beaffirmed  in  Houston  Water  Co.  v.  Harris,  3  Tex.  Civ.  477,  23  S. 
W.  47. 

OvermUng  Oood  Ground  of  Challenge  is  not  Reversible  Error  unless 
objectionable  juror  was  thereby  forced  on  defendant. 

Approved  in  Holt  v.  State,  9  Tex.  Ap.  580,  reaffirming  rule;  Tooney 
V.  State,  8  Tex.  Ap.  456,  holding  judgment  not  reversible  unless  ad- 
mitting objectionable  juror  deprived  defendant  of  fair  and  impartial 
trial;  HoUis  v.  State,  8  Tex.  Ap.  622,  holding  improperly  overruling 
challenge  for  cause  not  reversible  error  unless  objectionable  juror 
forced  on  defendant;  McKinney  v.  State,  8  Tex.  Ap.  638,  holding 
irregularity  in  forming  jury  not  reversible  error  where  defendant's 
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peremptory  challenges  not  exhausted;  Cock  v.  State,  8  Tex.  Ap.  665,' 
holding  rolingg  on  admission  of  jurors  not  reversible,  error  where  ac- 
cepted jurors  unobjectionable. 

Distinguished  in  West  v.  State,  8  Tex.  Ap.  124,  holding  overruling 
challenge  for  cause  reversible  error,  where  proffered  juror  is  witness; 
Loggins  V.  State,  12  Tex.  Ap.  73,  83,  holding  overruling  good  challenge 
for  cause  reversible  where  objectionable  juror  thereby  forced  on  de- 
fendant. 

Charge  is  Erroneoas  WUdi  Authorizes  OonvlctioiL  unless  jury  find 
defendant  innocent,  but  whole  charge  must  be  construed  together  to 
determine  meaning. 

Approved  in  Eye  v.  State,  8  Tex.  Ap.  167,  168,  holding  charge  on 
circumstantial  evidence  sufficient  if  substantially  embracing  law  on 
subject. 

Accomplice  Testimony  Need  not  be  Ooiroborated  in  Detail,  but  it  is 
sufficiently  corroborated  by  other  evidence  tending  to  connect  defend- 
ant with  offense  committed. 

Approved  in  Simms  v.  State,  8  Tex.  Ap.  242,  Boach  v.  State,  8  Tex. 
Ap.  492,  and  Glanton  v.  State,  13  Tex.  Ap.  157,  all  holding  accomplice's 
testimony  sufficiently  corroborated  when  connecting  defendant  with 
offense  committed.    See  notes,  34  Am.  Bep.  410;  97  Am.  St.  Bep.  788. 

Miscellaneous. — ^Bowden  v.  State,  12  Tex.  Ap.  247,  cited  to  identify 
case  before  court. 

7  Tex.  Ap.  659-663,  TATLO&  ▼.  STATE. 

Defendant's  Declarations  Made  at  Time  of  Taking  Property,  ex- 
plaining motive  in  taking  it,  are  admissible  in  evidence  as  part  of  res 
gestae. 

Approved  in  Taylor  v.  State,  15  Tex.  Ap.  360,  holding  explanations 
of  possession,  while  in  possession  or  when  charged  with  theft,  ad- 
missible.   See  note,  70  Am.  Dec.  451. 

Taking  of  One's  Property  from  Bailee  With  Intent  to  charge  bailee 
with  its  value  is  larceny. 

See  note,  4  L.  B.  A.  292. 

7  Tex.  Ap.  664-666,  HANNAHAN  ▼.  STATE. 

Accomplice  cannot  be  Corroborated  by  his  own  testimony. 

Approved  in  Blakely  v.  State,  24  Tex.  Ap.  625,  5  Am.  St.  Bep.  916, 
7  S.  W.  235,  holding  accomplice  cannot  corroborate  himself  or  another. 
See  note,  34  Am.  Bep.  410. 

Previous  to  Adoption  of  Beylsed  Codes,  District  Court  could  not  fix 
commencement  of  term  in  penitentiary  at  expiration  of  another  term, 
but  term  began  from  date  of  sentence. 

Distinguished  in  Henderson  v.  James,  52  Ohio  St.  255,  39  N.  E.  806, 
27  L.  B.  A.  290,  holding  escaped  convict  sentenced  for  another  crime 
may  be  held  to  complete  first  sentence  after  second  expires. 

Under  Bevised  Codes,  Cumulative  Sentences  adjudged  at  same  term 
of  court  shall  be  so  tacked  that  one  begins  at  expiration  of  preceding 
sentence,  but  this  is  inapplicable  to  offenses  copimitted  prior  to  their 
adoption. 

Approved  in  Baker  v.  State,  11  Tex.  Ap.  265,  reaffirming  rule;  Ex 
parte  Hunt,  28  Tex.  Ap.  362,  13  S.  W.  146,  holding  judgments  as  to 
term  of  imprisonment  concurrent  unless  second  made  cumulative  ac- 
cording to  Bevised  Code.    See  note,  7  L.  B.  A.  (n.  s.)  125. 
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8  TeoL  Ap.  1-SO,  EBEBS  ▼.  STATE. 

Error  In  Oranting  Ohtaige  of  Venue  Is  not  Available  l)y  Flea  to 
jarisdiction  of  court  to  which  granted,  but  exception  must  be  taken 
in  court  granting  change. 

Approved  in  Gibson  ▼.  State,  53  Tex.  Cr.  359,  110  S.  W.  47,  reaffirm- 
ing rule;  Cock  v.  State,  8  Tex.  Ap.  664,  holding  change  of  venue  as 
to  one  operates  as  change  as  to  all  defendants';  Bowden  v.  State,  12 
Tex.  Ap.  248,  holding  error  in  changing  venue  not  available  by  plea 
to  jurisdiction  of  court  to  which  changed;  Ex  parte  Cox,  12  Tex.  Ap. 
669,  holding  order  changing  venue  unattackable  in  new  court  bj  plea 
to  jurisdiction;  Harbolt  v.  State,  39  Tex.  Cr.  132,  44  S.  W.  1111,  hold- 
ing, unless  exception  taken,  errors  in  changing  venue  are  deemed 
waived;  Hamilton  v.  State,  40  Tex.  Cr.  466,  51  S,  W.  218,  holding 
error  in  changing  venue  waived  unless  bill  of  exceptions  taken;  Shaw 
V.  Cade,  54  Tex.  312,  holding  question  which  is  nearest  county  ier 
determined  by  court  granting  change  of  venue;  Hamilton  v.  State 
(Tex.  Cr.),  51  S.  W.  218,  arguendo. 

In  Ttial  for  Murder,  Oontinoance  to  Obtain  Testimony  as  to  decla- 
rations of  third  party  that  he  committed  murder  is  properly  refused, 
such  evidence  being  merely  hearsay. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  617,  reaffirming  rule; 
Walker  v.  State,  13  Tex.  Ap.  643,  holding  evidence  that  defendant 
telegraphed  sherilf  to  arrest  him  and  that  he  voluntarily  surrendered 
insufficient  to  obtain  continuance;  Harris'  v.  State,  31  Tex.  Cr.  414, 
20  S.  W.  917,  holding  inadmissible  as  evidence  of  ill-feeling  previous 
threats  of  third  party  against  deceased. 

Defendant  cannot  Ckmiplain  Because  Forced  to  Use  peremptory  chal- 
lenges when  peremptory  challenges  were  not  exhausted  when  panel 
was  filled. 

Beaffirmed  in  Logginsr  v.  State,  12  Tex.  Ap.  78. 

Dying  Declarations  Haying  Been  Beduced  to  Writing,  resort  can- 
not* be  had  to  parol  testimony  to  prove  declarations  without  account- 
ing for  nonproduction  of  written  declarations. 

Approved  in  Drake  v.  State,  25  Tex.  Ap.  312,  7  S.  W.  870,  reaffirm- 
ing rule;  Williams  v.  State,  38  Tex.  Cr.  139,  41  S.  W.  650,  holding 
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cop7  of  confession  inadmissible  nnless  loss  of  original  proven;  Adams 
V.  State  (Tex.  Ap.),  19  S.  W.  908,  proof  of  other  statements  not  re- 
duced to  writing  is  not  admissible  where  written  dying  declarations 
are  introduced;  State  v.  Kindle,  47  Ohio  St.  363,  24  N.  E.  487,  holding 
dying  declaration  reduced  to  writing  admissible  in  evidence. 

Where  Deceased  Made  DeclaiationB  Several  Times  that  declaration 
was  once  reduced  to  writing  does  not  render  parol  evidence  of  decla- 
rations on  other  occasions  inadmissible. 

Approved  in  Lane  v.  State,  151  Ind.  516,  51  N.  E.  1058,  reaffirming 
rule;  Phillips  v.  State,  50  Tex.  Cr.  130,  94  S.  W.  1053,  holding  oral 
testimony  of  dying  declaration  admissible,  although  declaration  was 
reduced  to  writing  but  was  unsigned  by  deceased;  Long  v.  State,  48 
Tex.  Cr.  181,  88  S.  W.  205,  admitting  oral  dying  declaration 
of  deceased  which  was  independent  of  written  dying  declara- 
tion and  made  at  different  time;  Herd  v.  State,  43  Tex.  Cr.  578,  67 
S.  W.  496,  where  state  introduced  dying  declaration  of  deceased,  de- 
fendant could  offer  verbal  dying  declaration  to  contradict  written 
one,  whether  made  before  or  after  written  declaration;  Kirby  v. 
State,  151  Ala.  73,  44  So.  41,  dying  declaration  evidenced  partly  in 
writing  and  partly  by  parol  admissible;  Hopkins  v.  State,  43  Tex. 
Cr.  263,  64  S.  W.  934,  holding  dying  declaration  made  at  different 
time  than  that  reduced  to  writing  provable  by  parol.  See  note,  56 
L.  B.  A.  430. 

Miscellaneous. — Ward  v.  State,  19  Tex.  Ap.  689,  holding  incom- 
petent as  jurors  persons  having  formed  opinions  calculated  to  in- 
fluence verdict;  Blain  v.  State,  33  Tex.  Cr.  250,  26  S.  W.  65,  holding 
person  entering  conspiracy  responsible  for  acts  of  co -conspirators 
from  beginning. 

8  Tex.  Ap.  30-39,  PBESTON  ▼.  STATE. 

In  Case  Depending  on  Oircumstantlal  Evidence,  Evidence  of  all 

facts  and  circumstances  tending  to  establish  defendant's  guilt  or  in- 
nocence is  admissible. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  357,  120  8.  W.  461,  ad- 
mitting evidence  that  accused  attempted  to  fabricate  alibi;  Hamilton 
V.  State,  41  Tex.  Cr.  141,  50  8.  W.  1022,  applying  rule  in  prosecution 
for  murder,  where  witness  testified  to  hearing  defendant  say  as  he 
passed  house  where  defendant  and  deceased  lived,  "Now,  I  found 
your  hiding  place";  Cox  v.  State  (Tex;  Cr.),  69  S.  W.  148,  applying 
rule  in  prosecution  for  assault  with  intent  to  rob,  where  tracks  were 
made  by  shoes  corresponding  to  those  found  on  accused,  although 
found  on  accused  long  time  after  assault;  Hubby  v.  State,  8  Tex.  Ap. 
605,  holding  admissible,  evidence  showing  motive,  preparation  and 
opportunity;  Bhodes  v.  State,  11  Tex.  Ap.  574,  holding  admissible, 
acts  done  by  defendant  in  arrest;  Malcolmson  v.  State,  35  Tex.  Ap. 
292,  8  S.  W.  471,  in  dissenting  opinion,  majority  holding  competent, 
in  embezzlement  case,  proof  of  use  made  of  money  embezzled;  Gal- 
laher  v.  State,  28  Tex.  Ap.  271,  12  S.  W.  1090,  holding  admissible, 
testimony  tending  to  show  motive;  Harris  v.  State,  31  Tex.  Cr.  414, 
20  S.  W.  917,  holding  acts  and  declarations  of  one  conspirator  from 
beginning  admissible  against  others;  Hedrick  v.  State,  40  Tex.  Cr. 
635,  51  S.  W.  253,  holding  admissible  in  burglary  case,  conversation 
Bhowing  defendant's  knowledge  of  goods  in  burglarized  premises. 


81  NOTES  ON  TEXAS  EEPOETS.     8  Tex.  Ap.  40-45 

Distinguished  in  Nolen  v.  State,  14  Tex.  Ap.  480,  482,  46  Am.  Rep. 
249,  250,  holding  inadmissible  in  evidence  act  of  defendant  indicating 
place  where  body  of  deceased  had  been  found. 

It  is  Never  Indispensable  to  Conviction  That  There  be  Evidence 
showing  motive  for  committing  crime. 

Approved  in  Harris  v.  State,  31  Tex.  Or.  416,  20  S.  W.  918,  holding 
inadmissible,  proof  of  motive  of  third  party  for  killing  deceased; 
State  V.  David,  131  Mo.  398,  33  S.  W.  32,  holding  absence  of  motive 
not  conclusive  of  innocence  of  defendant;  Thurman  v.  State,  32  Neb. 
225,  49  N.  W.  338,  holding  where  act  and  criminal  agency  proved, 
proof  of  motive  is  unnecessary. 

8  Tex.  Ap.  40-43,  34  Am.  Bep.  732,  BEEB  v.  STATE. 

Fraudulent  Intent  is  Essential  to  Constitute  Theft,  and  is  generally 
referable  to  time  of  taking,  but  if  taking,  though  lawful,  was  ob- 
tained by  fraud  or  with  intent  to  deprive  owner  and  appropriate 
property,  and  property  was  so  taken,  theft  is  committed. 

Approved  in  Dow  v.  State,  12  Tex.  Ap.  345,  Knutson  v.  State,  14 
Tex.  Ap.  575,  Wilson  v.  State,  20  Tex.  Ap.  665,  all  reaffirming  rule; 
Warren  v.  State,  17  Tex.  Ap.  210,  holding  intent  gist  of  offense  of 
theft  and  must  exist  at  time  of  taking.  See  notes,  57  Am.  Dec.  275, 
and  57  Am.  Dec.  284. 

If  Finder  of  Property  Intended  at  Time  to  Bestore  Property  to 
owner,  but  subsequently  appropriated  it  to  his  own  use,  he  is  not 
guilty  of  theft. 

Approved  in  Worthington  v.  State,  53  Tex.  Or.  180,  109  S.  W.  188, 
intent  to  steal  must  exist  at  time  of  finding.  See  notes,  57  Am.  Dec. 
283;  24  Am.  St.  Bep.  860;  37  L.  B.  A.  124. 

If  Finder  of  Property  Appropriated  It,  Intending  to  Use  It  as  his 
own,  and  knew  that  owner  could  be  found,  he  is  guilty  of  theft. 

Beaffirmed  in  Bobinson  v.  State,  11  Tex.  Ap.  407,  40  Am.  Rep.  793; 
Stepp  V.  State,  31  Tex.  Cr.  351,  20  S.  W.  754.  See  note,  88  Am.  St. 
Bep.  592,  593,  594,  603. 

Miscellaneous. — ^Wilson  v.  State,  14  Tex.  Ap.  208,  as  giving  rules 
applicable  to  case  of  property  found. 

8  Tex.  Ap.  44-45,  CLEVELAND  v.  STATE. 

Separately  Bented  Parcels  of  Land  of  Same  Field  under  statute  pro- 
tecting agriculturists  against  depredation  of  livestock  are  as  much 
inclosed  land  as  if  fenced  apart. 

Approved  in  Becker  v.  State,  56  Tex.  Cr.  93,  119  S.  W.  96,  in  prose- 
cution for  unlawfully  breaking  fence,  good  faith  of  accused  is  defense; 
McNeely  v.  State,  50  Tex.  Cr.  280,  96  S.  W.  1083,  holding  in  prose- 
cution for  breaking  down  fence,  where  land  was  used  as  pasture  for 
cow,  that  this  is  agricultural  land  under  statute. 

Distinguished  in  Jones  v.  State,  18  Tex.  Ap.  371,  holding  rule  in- 
applicable to  case  where  complainant  owns  uninclosed,  undivided  in- 
terest in  large  tract;  Woodyard  v.  State,  19  Tex.  Ap.  518,  holding 
tenant  removing  fence  to  recover  hogs  not  guilty  of  malicious  mis- 
chief; Hooks  V.  State,  25  Tex.  Ap.  602,  8  S.  W.  804,  holding  tenant 
opening  passageway  in  fence,  not  causing  injury,  not  guilty  of  ma- 
licious mischief. 

5  Tex.  Notes — 6 
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8  Tex.  Ap.  46-48,  IBVINa  v.  STATE. 

It  is  Permissible  to  Cliarge  Two  or  More  Offenses  in  separate  cotmts 
of  same  indictment. 

Approved  in  Mathews  v.  State,  10  Tex.  Ap.  286,  holding  indictment 
good,  though  charging  robbery  in  one  count  and  theft  in  another; 
Maddox  v.  State,  14  Tex.  Ap.  447,  holding  indictment  for  theft  must 
directly  allege  ownership  of  property  stolen;  Mason  v.  State,  29  Tex. 
Ap.  30,  14  S.  W.  71,  holding  indictment  good,  though  charging  sepa- 
rate and  distinct  offenses  in  separate  counts;  Stebbins  v.  State,  31  Tex. 
Gr.  295,  20  S.  W.  553,  holding  suf&cient  if  indictment  as  whole  con- 
cludes properly. 

But  One  Offense  is  Charged  Where  Indictment  in  One  Count  charges 
theft  of  given  sum  from  person  named,  and  in  separate  count  charges 
theft  of  same  money  from  person  unknown  to  grand  jury. 

Approved  in  Gonzales  v.  State,  12  Tex.  Ap.  664,  holding  state  can- 
not be  compelled  to  elect  where  several  counts  introduced  in  indict- 
ment to  meet  evidence.    See  note,  92  Am.  Dec.  661. 

8  Tez.  Ap.  48-49,  BBOWN  v.  STATE. 

Conviction  will  not  be  Disturbed  in  Appellate  Court  where  evidence 
tends  to  establish  different  conclusions. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  reaffirming  rule. 

8  Tez.  Ap.  49-^2,  BI0JA8  v.  STATE. 

When  Evidence  Tends  to  Establish  Defense,  Court  most  Charge 
thereon  and  leave  jury  to  consider  evidence. 

Approved  in  Beynolds  v.  State,  8  Tex.  Ap.  415,  reaffirming  rule; 
Arnwine  v.  State,  49  Tex.  Cr.  6,  90  S.  W.  40,  applying  rule  in  trial  for 
murder,  where  evidence  tended  to  prove  facts  to  justify  finding  of 
manslaughter;  Vincent  v.  State,  9  Tex.  Ap.  304,  holding  charge  with- 
drawing evidence  supporting  defense  reversible  error  if  excepted  to, 
or  special  instruction  asked;  Henry  v.  State,  9  Tex.  Ap.  362,  holding 
court  should  charge  upon  all  issues  presented  by  evidence;  Moore  v. 
State  (Tex.  Cr.),  33  S.  W.  980,  court  must  charge  as  to  defense  set 
up,  even  though  not  requested. 

Miscellaneous. — Biojas  v.  State,  9  Tex.  Ap.  96,  same  case  on  second 
appeal. 

8  Tex.  Ap.  62-63,  BECKHAM  v.  STATE. 

In  Trial  for  Theft,  Where  Evidence  Tends  to  Show  Bona  Fide  ac- 
quisition of  property  alleged  to  be  stolen,  court  must  instruct  on  effect 
of  such  evidence,  and  submit  issue  to  jury. 

Approved  in  Reynolds  v.  State,  8  Tex.  Ap.  415,  holding  court  must 
charge  on  defense  proposed,  though  apparently  false. 

8  Tex.  Ap.  53-59,  HOWABD  v.  STATE. 

Where  Circumstantial  Evidence  Alone  is  Belied  upon  for  a  convic- 
tion, the  court  should  instruct  as  to  the  weight  to  be  given  to  that 
kind  of  testimony. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168, 
118  S.  W.  1066,  majority  holding  charge  unnecessary  where  there  was 
direct  evidence  of  defendant's  presence  at  crime. 

Prior  to  Adoption  of  Bevised  Codes,  Trial  Court  could  not  refuse 
eontinuance  when  application  conformed  to  statute,  but  under  Revised 
Statutes,  sufficiency  of  application  is  left  to  discretion  of  court. 
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Approved  in  Parkerson  v.  State,  9  Tex.  Ap.  75,  holding  court  has 
discretion  to  hear  argument  and  evidence  upon  application  for  con- 
tinuance; Williams  v.  State,  10  Tex.  Ap.  116,  holding  new  trial  granted 
where  continuance  refusedi  if  evidence  material  and  facts  probably 
true. 

8  Tez.  Ap.  60-62,  JACKSON  v.  STATE. 

Marriage  may  be  Proved,  in  Civil  Cases,  by  cohabitation  and  repute. 
See  note,  7  L.  B.  A.  801. 

ft 

8  Tex.  Ap.  62-64,  34  Am.  Bep.  736,  BAINET  v.  STATE. 

Information  for  Carrying  Pistol  into  Ballroom  is  Insufficient  unless 
it  charges  that  there  were  persons  there  assembled. 

Beaffirmed  in  Lomax  v.  State,  38  Tex.  Or.  319,  43  S.  W.  92. 

A  De  Facto  Marshal  of  Corporate  Town  is  Peace  Officer  within  stat- 
ute defining  unlawful  carrying  of  pistol. 

Approved  in  Black  v.  State,  48  Tex.  Cr.  64,  85  S.  W.  1144,  applying 
rule  in  prosecution  for  unlawfully  carrying  pistol  where  special  con- 
stable was  duly  deputized. 

8  Tex.  Ap.  64-67,  NEELY  ▼.  STATE. 

In  Trial  for  Theft,  Where  Defense  was  That  Taking  was  not  with 
fraudulent  intent,  but  under  bona  fide  claim  of  ownership,  charge  that 
defendant  Is  guilty  of  taking  property  of  another  under  belief  that  he 
owned  it,  without  exercising  care  to  determine  ownership,  is  erroneous. 

Approved  in  Thomas  v.  State,  54  Tex.  Cr.  379,  112  S.  W.  1050,  charge 
that  act  committed  under  mistake  of  fact  is  not  criminal  should  be 
given,  though  not  requested;  Ainsworth  v.  State,  11  Tex.  Ap.  344, 
holding  where  evidence  demands,  charge  should  distinguish  between 
theft  and  trespass;  Boyd  v.  State,  18  Tex.  Ap.  344,  holding  defendant 
should  be  acquitted  where  knowledge  that  property  belonged  to  an- 
other not  shown;  Price  v.  State,  40  Tex.  Cr.  432,  50  S.  W.  702,  holding 
there  can  be  no  conviction  for  crime  in  absence  of  criminal  intent; 
Charles  v.  State,  36  Fla.  701,  18  So.  373,  holding  good  faith  and  be- 
lief in  larceny  case  need  not  be  such  as  prudent  man  would  have. 
See  notes,  67  Am.  Dec.  675;  88  Am.  St.  Bep.  604. 

8  Tez.  Ap.  67-70,  ALLEN  ▼.  STATE. 

Declarations,  Confessions^  and  Admissions  of  Persons  engaged  in 
common,  unlawful  purpose  are  inadmissible  against  others  if  made 
after  completion  of  unlawful  purpose. 

Beaffirmed  in  Holden  v.  State,  18  Tex.  Ap.  106. 

Distinguished  in  Bobins  v.  State,  9  Tex.  Ap.  673,  holding  admissible, 
confessions  of  party  to  crime  made  in  presence  of  accused. 

In  Trial  for  Theft  of  Horse,  Testimony  of  Witness  as  to  Manner 
of  defendant  and  companions  when  selling  stolen  horse  is  admissible. 

Approved  in  Meyers  v.  State,  37  Tex.  Cr.  211,  39  S.  W.  113,  hold- 
ing competent,  evidence  of  witness  as  to  manner  of  defendant. 

8  Tez.  Ap.  70-71,  CBOUBKE  ▼.  STATE. 

Indictment  for  Bape  Charging  Assault  upon  "One  B.  B.,  a  female, 
reasonable  creature,  and  her,  the  said  B.  B.,  then  and  there  being 
under  the  age  of  ten  years,  feloniously  and  forcibly,  and  without  her 
consent,  then  and  there  did  penetrate^  ravish,  and  carnally  know,"  etc., 
is  sufficient. 


8  Tex.  Ap.  71-90    NOTES  ON  TEXAS  EEPOBTS.  84 

Approved  in  Cornelius  y.  State,  13  Tex,  Ap.  353,  holding  sufficient 
indictment  for  rape  charging  assault  hj  male  upon  female,  violently 
and  by  force  and  threats. 

8  Tex.  Ap.  71-75,  aSEEK  v.  STATE. 

Declarations  of  Deceased  Made  Subsequent  to  Affray  not  made 
under  sense  of  impending  death,  nor  concomitant  with  principal  act, 
are  inadmissible  as  being  hearsay. 

Approved  in  Segura  v.  State,  16  Tex.  Ap.  235,  holding  inadmissible 
as  hearsay  declarations  of  deceased  regarding  fear  of  defendant;  Hous- 
man  v.  Commonwealth  (Ky.),  110  S.  W.  238,  holding  in  prosecution 
for  murder  by  stabbing,  where  evidence  showed  death  was  not  due  to 
wound,  court  properly  instructed  on  all  lesser  degrees  of  homicide,  in- 
cluding assault.     See  note,  21  L.  R.  A.  (n.  s.)  12. 

Under  Indictment  for  Felony,  Under  Revised  Code,  conviction  may 
be  had  for  minor  degree  of  offense  charged. 

Approved  in  Bean  v.  State,  25  Tex.  Ap.  355,  8  S.  W.  279,  holding 
conviction  for  aggravated  assault  can  be  had  under  indictment  for 
murder  in  second  degree. 

• 
8  Tex.  Ap.  75-81,  HUNTER  v.  STATE. 

Witness  may  be  Impeached  by  Showing  That  He  has  Made  State- 
ments out  of  court  contrary  to  what  he  has  testified  to  at  trial. 

Heaffirmed  in  Woodard  v.  State,  9  Tex.  Ap.  419. 

In  Trial  far  Murder,  Where  Deceased  is  Described  by  Name  by 
which  he  is  generally  known,  whether  or  not  such  is  his  true  name  is 
immaterial. 

Approved  in  Thomas  v.  State,  18  Tex.  Ap.  222,  holding  variance 
between  instrument  set  out  in  haec  verba  or  according  to  tenor,  and 
instrument  proved,  fatal;  State  v,  Neighbaker,  184  Mo.  211,  83  S.  W. 
524,  holding  variance  between  allegation  in  indictment  for  murder  of 
deceased  as  Harry  Kowallio,  name  he  was  usually  known  by,  and  proof 
that  correct  name  was  Henry  or  Harry  Kavalsky,  is  immaterial; 
Thomas  v.  State,  49  Pla.  125,  38  So,  517,  applying  rule  under  indict- 
ment charging  murder  of  Chap  Ford  and  proof  showed  he  was  some- 
times called  Chappel  White. 

Verdict  is  Vicious  Which  Fixes  Punishment  by  Agreement  of  Jurors 
to  fix  punishment  by  average  and  to  be  bound  by  result. 

Approved  in  Driver  v.  State,  37  Tex.  Cr.  166,  38  S.  W.  1023,  re- 
versing judgment  where  verdict  assessing  punishment  determined  by 
averaging. 

8  Tez.  Ap.  84-90,  CAMPBEI«L  v.  STATE. 

Want  of  Signature  of  Foreman  of  Grand  Jury  on  Indictment  will 
not,  under  Code  of  Criminal  Procedure,  invalidate  indictment. 

Reaffirmed  in  Jones  v.  State,  10  Tex.  Ap.  556;  Weaver  v.  State,  19 
Tex.  Ap.  565. 

Statements  of  Deceased  Made  Previous  to  Homicide  in  absence  of 
defendant   are  inadmissible  as  being  hearsay. 

Approved  in  Segura  v.  State,  16  Tex.  Ap.  235,  holding  inadmissible 
as  hearsay  declarations  of  deceased  showing  his  fear  of  defendant; 
State  V.  Olds,  18  Or.  443,  22  Pac.  941,  holding  incompetent,  evidence 
of  names  or  character  of  persons  contributing  money  to  help  defense; 
State  V.  Ward,  61  Vt.  183,  17  Atl.  487,  holding  admissible  statements 
regarding  defendant  made  to  witness  and  communicated  to  defendant. 
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Miscellaneous. — Campbell  v.  State^  10  Tex.  Ap.  561,  same  case  on 
second  appeal. 

8  Tex.  Ap.  90-112,  HABBI8  v.  STATE. 

Continnanoe  cannot  be  Oranted  on  Hypothesis  That  at  Future  Time 
absent  witness  m&j  be  secured. 

Beaffirmed  in  Grissom  v.  State,  8  Tex.  Ap.  392,  393. 

Jjam  Implies  Malice,  and  Offense  is  Murder  in  Second  Degree  when 
homicide  is  proved  and  evidence  shows  neither  malice  nor  justification, 
mitigation,  or  excuse. 

BeaflSrmed  in  Puryear  v.  State,  56  Tex.  Cr.  235,  118  S.  W.  1045; 
Waters  v.  State,  54  Tex.  Cr.  332,  114  S.  W.  632;  Douglass  v.  State,  8 
Tex.  Ap.  529;  Hubby  v.  State,  8  Tex.  Ap.  608;  Hill  v.  State,  11  Tex. 
Ap.  469;  Neyland  v.  State,  13  Tex.  Ap.  549;  Smith  v.  State,  19  Tex. 
Ap.  110;  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Bep.  896,  16 
S.  W.  768.    See  note,  78  Am.  Dec.  529. 

Overruled  in  Guffee  v.  State,  8  Tex.  Ap.  208,  holding  erroneous, 
charge  placing  burden  on  defendant  to  show  mitigating  circumstances. 

Malice  is  That  Condition  of  Mind  Which  Shows  Heart  regardless  of 
social  duty  and  fatally  bent  on  mischief,  which  condition  is  inferable 
from  words  and  acts. 

Approved  in  McKinney  v.  State,  8  Tex.  Ap.  643,  Hayes  v.  State,  14 
Tex.  Ap.  332,  Martinez  v.  State,  30  Tex.  Ap.  138,  28  Am.  St.  Bep.  897, 
16  S.  W.  768,  Stevens  v.  State,  42  Tex.  Cr.  176,  59  S.  W.  550,  Cain 
V.  State,  42  Tex.  Cr.  213,  217,  69  S.  W.  277,  279,  and  Carr  v.  State,  23 
Neb.  756,  37  N.  W.  633,  all  reaffirming  rule;  Pickens  v.  State,  13  Tex. 
Ap.  357,  holding  erroneous,  charge  that  "malice  is  when  one  with 
sedate  and  deliberate  mind  and  formed  design  kills  another  and  such 
killing  is  murder";  Turner  v.  State,  16  Tex.  Ap.  391,  holding  errone- 
ous, charge  omitting  qualification  that  where  homicide  is  committed 
under  mitigating  circumstances,  malice  is  not  implied;  Gallaher  v. 
State,  28  Tex.  Ap.  266,  276,  277,  12  S.  W.  1088,  1093,  holding  malice 
is  intentional  doing  of  wrongful  act  to  another  without  legal  justi- 
fication or  excuse;  Cahn  v.  State,  27  Tex.  Ap.  738,  11  S.  W.  727,  hold- 
ing settled  purpose  to  seriously  injure  another  may  exist  without 
malice;  Housh  v.  State,  43  Neb.  168,  61  N.  W.  572,  holding  malice 
denotes  that  condition  of  mind  manifested  by  intentionally  doing 
wrongful  act  without  just  cause  or  excuse;  Davis  v.  State,  51  Neb. 
311,  70  N.  W.  987,  holding  malice  in  legal  sense  means  wrongful  act 
done  intentionally  without  just  cause  or  excuse. 

Charge  on  Malice  is  Sni&cient  Which  Substantially  Qives  legal  sig- 
nification of  term. 

Approved  in  Griffin  v.  State,  26  Tex.  Ap.  164,  8  Am.  St.  Bep.  462, 

9  S.  W.  461,  holding  charge  in  murder  trial  should  define  malice  to 
jury. 

In  Absence  of  Evidence  Showing  Fresh  Provocation  intervening  be- 
tween preconceived  malice  of  defendant  and  killing  of  deceased,  court 
need  not  charge  thereon. 

Approved  in  Bye  v.  State,  8  Tex.  Ap.  160,  holding  where  charge 
sufficiently  gives  law  of  case,  special  instruction  need  not  be  given. 

8  Tex.  Ap.  112-116,  DONES  v.  STATE. 

Where  Evidoice  Shows  That  Fatal  Blow  was  Struck  under  influence 
of  sadden  passion,  and  that  weapon  and  manner  of  its  use  were  not 
calculated  to  produce  death,  issue  should  be  submitted  to  jury,  and 
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instrnction  given  that  if  jury  bo  found,  defendant  was  not  guilty  of 
murder  unless  he  intended  to  kill. 

Approved  in  Hill  v.  State,  11  Tex.  Ap.  471,  reaifirming  rule;  Dan- 
forth  V.  State,  44  Tex.  Cr.  113,  114,  69  S.  W.  162,  163,  applying  rule 
where,  in  trial  for  murder,  defendant  struck  deceased  with  iron  pipe 
after  deceased  struck  him  with  it;  Johnson  v.  State,  42  Tex.  Gr.  380, 
60  S.  W.  49,  holding  where  question  of  intention  raised  by  character 
of  instrument  used,  court  should  submit  issue  of  manslaughter  to  jury. 

Distinguished  in  Campos  v.  State,  50  Tex.  Cr.  105,  95  S.  W.  1043, 
where  there  was  no  dispute  as  to  codefendant's  intent  to  kill,  who 
used  a  spear,  that  instrument  by  which  homicide  is  committed  is  to 
be  considered  in  judging  intent,  and  if  instrument  is  not  likely  to 
produce  death,  intent  will  not  be  presumed,  unless  intent  is  evident 
from  manner  of  its  use. 

8  Tez.  Ap.  115-119,  WEBB  v.  STATE. 

Proof  of  Possession  of  Other  Stolen  Property  at  Same  Time  is  ad- 
missible as  circumstance  strengthening  presumption  of  guilt  arising 
from  possession  of  stolen  property  charged  in  indictment. 

Approved  in  Wright  v.  State,  10  Tex.  Ap.  479,  holding  prosecution 
may  prove  possession  of  other  horses  by  defendant  than  that  stolen. 
See  note,  62  L.  B.  A.  197,  282. 

Testimony  of  Defendants  as  to  Declarations  Made  Previons  to  going 
to  scene  of  offense  is  inadmissible. 

Approved  in  Childress  v.  State,  10  Tex.  Ap.  699,  holding  defendant 
not  in  possession  of  stolen  property  cannot  explain  possession;  Turner 
V.  State,  102  Ind.  427,  1  N.  E.  870,  holding  competent,  evidence  show- 
ing falsity  of  explanation  of  possession. 

Charge  of  Court  Which  Expresses  Opinion  as  to  Weight  of  inculpa- 
tory evidence  is  erroneous. 

BeaflBrmed  in  Jernigan  v.  State,  10  Tex.  Ap.  551;  Jones  v.  State,  22 
Tex.  Ap.  682,  3  S.  W.  479.  Approved  in  Schwartz  v.  Stat6,  53  Tex. 
Cr.  450,  111  S.  W.  399,  condemning  charge  that  assumed  value  of 
stolen  property. 

8  Tex.  Ap.  119-124,  WEST  v.  STATE. 

Indictment  for  Perjnry  is  Sufficient  If  It  Alleges  each  of  constituent 
elements  of  offense  as  defined  in  code. 

Approved  in  Mattingly  v.  State,  8  Tex.  Ap.  349,  holding  indictment 
for  perjury  must  show  materiality  of  false  testimony;  Gabrielsky  v. 
State,  13  Tex.  Ap.  438,  holding  insufficient,  indictment  for  perjury 
omitting  proper  assignment  of  perjury;  Cox  v.  State,  13  Tex.  Ap.  483, 
holding  good,  indictment  for  perjury  substantially  sufficient  and  alleg- 
ing material  facts  constituting  perjury;  Powers  v.  State,  17  Tex.  Ap. 
436,  holding  sufficient,  indictment  for  perjury  merely  alleging  prosecu- 
tion of  case  in  which  perjury  uttered  in  county  court;  Beach  v.  State, 
32  Tex.  Cr.  252,  22  S.  W.  976,  holding  indictment  for  perjury  need  not 
allege  form  of  oath  if  alleging  that  defendant  was  duly  sworn.  See 
note,  85  Am.  Dec.  497. 

8  Tez.  Ap.  125-126,  SPINES  v.  STATE. 

In  Trial  for  Theft  of  Cattle,  Where  State  Proves  Bailment  by  owner 
to  defendant,  charge  is  correct  which  instructs  jury  to  acquit  unless 
convinced  that  at  time  of  taking  defendant  intended  to  deprive  owner 
thereof. 
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Approved  in  Guest  ▼.  State,  24  Tex.  Ap.  241,  5  S.  W.  842,  and 
Turner  v.  State,  39  Tex.  Or.  327,  45  S.  W.  1021,  both  reaffirming  rule; 
Dow  V.  State,  12  Tex.  Ap.  345,  holding  conviction  for  theft  possible 
where  taking  with  owner's  consent,  with  intent  to  appropriate  prop- 
erty; Groom  v.  State,  23  Tex.  Ap.  87,  3  S.  W.  670,  holding  brand  not 
recorded  at  time  of  theft  not  alone  sufficient  to  prove  ownership. 

Cbarge  is  Oorrect  WUcli  Holds  Amended  Becord  of  Brand  admis- 
sible in  trial  for  theft,  as  circumstances  going  to  establish  ownership, 
if  at  time  of  turning  cattle  over  to  defendant  person  exercised  con- 
trol and  other  acts  of  ownership. 

Approved  in  Harvey  v.  State,  21  Tex.  Ap.  183,  17  S.  W.  159,  hold- 
ing, though  brand  recorded  after  indictment,  certified  copy  of  record 
is  admissible.    See  note,  11  L.  B.  A.  (n.  s.)  89. 

8  Tex.  Ap.  127-129,  GADBY  v.  STATE. 

Indictment  upon  Penal  Statute  must  Allege  All  Facts  and  circum- 
stances constituting  offense. 

Approved  in  Yaughan  v.  State,  9  Tex.  Ap.  567,  and  Huntsman  v. 
State,  12  Tex.  Ap.  629,  both  reaffirming  rule;  Lagrone  v.  State,  12 
Tex.  Ap.  427,  holding  indictment  for  slander  must  set  out  words  used. 
See  note,  98  Am.  Dec.  151. 

Indictment  for  Embezzlement  by  Bailee  must  Charge  that  defend- 
ant came  into  possession  by  virtue  of  bailment. 

Approved  in  Longenotti  v.  State,  22  Tex.  Ap.  63,  see  2  S.  W.  621, 
holding  indictment  under  act  taxing  billiard,  etc.,  table  must  allege 
pool-table  of  kind  within  act;  Taylor  v.  State,  29  Tex.  Ap.  501,  502, 
16  S.  W.  303,  holding  indictment  for  embezzlement  must  allege  pos- 
session by  virtue  of  office  or  agency;  Thomas  v.  Territory  of  Arizona, 

9  Ariz.  183,  80  Pac.  321,  holding  indictment  for  embezzlement  charg- 
ing defendant,  as  agent  of  Mr.  D.,  with  receiving  certain  money  and 
appropriating  it  to  his  own  use,  insufficient  in  not  alleging  agency  at 
time  of  appropriation;  People  v.  Johnson,  71  Cal.  391,  12  Pac.  263, 
holding  indictment  for  embezzlement  setting  forth  the  bailment  con- 
tract need  not  name  defendant  as  bailee;  State  v.  Griffith,  45  Kan. 
145,  25  Pac.  616,  holding  indictment  for  embezzlement  must  state  all 
facts  constituting  offense  under  statute;  State  v.  Harmon,  106  Mo.  655, 
18  S.  W.  133,  holding  indictment  for  embezzlement  must  pllpsre  ^^xi- 
eiary  relation  between  embezzler  and  owner.  See  notes^  98  Am.  Dec. 
149,  and  98  Am.  Dec.  153. 

8  Tex.  Ap.  12^132,  BODBIGUEZ  v.  STATE. 

Charge  Is  Erroneous  Which  Bases  Bight  of  Self-defense  on  actual 
danger  of  death  or  serious  bodily  harm. 

Approved  in  Cartwright  v.  State,  16  Tex.  Ap.  487,  holding  right  of 
self-defense  exists  where  circumstances  create  in  mind  of  slayer  rea- 
sonable apprehension  of  death  or  injury;  Weaver  v.  State,  19  Tex. 
Ap.  567,  53  Am.  Bep.  390,  holding  right  of  self-defense  right  to  do  all 
apparently  reasonably  necessary  to  avoid  serious  injury. 

Charge  is  Erroneous  Which  Does  not  Correctly  State  penalty  for 
offense. 

Approved  in  Graham  v.  State,  29  Tex.  Ap.  33,  13  S.  W.  1014,  hold- 
ing charge  erroneous  as  to  penalty  for  offense  reversible  error. 

8  Tex.  Ap.  183-135,  ETHEBIDaE  v.  STATE. 

Person  is  I>isqaalifled  as  Juror  Who  is  Unable  to  Speak  or  under- 
stand English  language. 
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Approved  in  Nolen  v.  State,  9  Tex  Ap.  421,  querying  whether  juror 
disqualified  because  unable  to  read  and  write  English  if  he  can  read 
and  write  another  language;  Garcia  v.  State,  12  Tex.  Ap.  339,  holding 
juror  disqualified  unless  able  to  read  and  write  English  language.  See 
notes,  35  Am.  Bep.  728,  and  1  Am.  St.  Bep.  522. 

Admission  of  Improper  Evidence  is  not  Beyersible  error  unless  ob- 
jected to  at  time. 

BeaflSrmed  in  Cavitt  v.  State,  15  Tex.  Ap.  200. 

8  Tex.  Ap.  135-140,  SKIPWOBTH  v.  STATE. 

Theft  is  Fraudulent  Taking  of  Personal  Property  of  Another  with 
intent  to  appropriate  same  to  taker's  own  use. 

Approved  in  State  v.  Boyce,  65  Ark.  84,  44  S.  W.  1044,  holding  in- 
dictment for  petit  larceny  need  not  allege  that  taking  was  feloniously 
done. 

Conviction  for  Theft  may  be  had  Though  Evidence  Shows  Facts 
sufllcient  to  sustain  prosecution  for  robbery. 

Approved  in  Gardner  v.  State,  105  Ga.  664,  31  S.  E.  679,  holding 
under  indictment  charging  simple  larceny,  general  verdict  of  guilty 
proper  where  evidence  showing  taking  of  goods  from  house  with  in- 
tent to  steal. 

Distinguished  in  Harris  v.  State,  17  Tex.  Ap.  135,  holding  where 
penalties  different,  conviction  under  indictment  for  one  offense  im- 
proper where  higher  proved. 

Overruled  in  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  holding 
conviction  for  theft  improper  where  indictment  charges  intent  to  com- 
mit theft  but  evidence  shows  intent  to  commit  robbery. 

Applications  for  Continuance  must  Comply  Strictly  with  statute. 

Beaflirmed  in  Thomas  v.  State,  17  Tex.  Ap.  440. 

Statute  Prescribes  That  Names  of  Witnesses  upon  Whose  Testimony 
indictment  is  found  shall  be  indorsed  thereon,  but  omission  of  such 
indorsement  will  not  vitiate  indictment. 

Approved  in  Hart  v.  State,  15  Tex.  Ap.  223,  holding  failure  to  in- 
dorse names  of  witnesses  on  indictment  no  ground  for  postponing 
trial;  Walker  v.  State,  19  Tex.  Ap.  180,  holding  directory,  statutory 
provision  requiring  indorsement  of  witnesses'  names  on  indictment; 
Boulter  v.  State,  6  Wyo.  78,  42  Pac.  609,  holding  statute  requiring 
indorsement  of  names  of  witnesses  on  indictment  directory  merely. 

a 

8  Tex.  Ap.  141-142,  SMITH  v.  STATE. 

Charge  is  Sufficient  Which  Distinctly  and  Intelligibly  sets  forth  law 
applicable  to  all  material  issues  made  by  evidence. 

Approved  in  Bye  v.  State,  8  Tex.  Ap.  160,  and  Evans  v.  State,  13 
Tex.  Ap.  241,  both  reaffirming  rule;  Burkhard  v.  State,  18  Tex.  Ap. 
619,  holding  sufficiency  of  charge  measured  by  applicability  to  all  is- 
sues raised  by  evidence. 

Conviction  for  Theft  of  Cattle  is  Oood  Though  Evidence  would  sus- 
tain conviction  for  illegal  marking  and  branding  of  cattle. 

Approved  in  Harris  v.  State,  17  Tex.  Ap.  135,  holding  proper,  con- 
viction of  illegal  marking  and  branding  under  indictment  for  theft  of 
yearling. 

8  Tex.  Apw  142-145,  HILL  v.  STATE. 

In  Trial  for  Murder,  Where  Evidence  Shows  That  Deceased  knocked 
defendant  down  immediately  before  killing,  court  should  charge  that 
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assault  and  battery  causing  pain  constitutes  adequate  cause  reducing 
homicide  from  murder  to  manslaughter. 

Approved  in  Bonnard  v.  State,  25  Tex.  Ap.  198,  8  Am.  St.  Rep.  434, 

7  S.  W.  865,  reaffirming  rule;  Lee  v.  State,  54  Tex.  Cr.  385,  113  S.  W. 
302,  reversing  where  court  failed  to  charge  that  assault  causing  pain 
was  adequate  cause;  Huddleston  v.  State,  54  Tex.  Cr.  96,  112  S.  W. 
66,  130  Am.  St.  Rep.  875,  condemning  charge  that  required  assault 
causing  pain  "and"  bloodshed;  Bruster  v.  State,  50  Tex.  Cr.  149,  95  S. 
W.  1068,  court's  refusal  to  charge  on  adequate  cause  to  reduce  murder 
to  manslaughter  in  addition  to  general  charge  on  manslaughter,  where 
evidence  showed  deceased  insulted  defendant,  is  not  error;  Council  v. 
State,  45  Tex.  Cr.  162,  75  S.  W.  520,  where  statute  makes  assault 
causing  pain  adequate  cause  to  constitute  manslaughter,  charge  that 
such  condition  "might"  constitute  adequate  cause  is  erroneous;  Perkins 
V.  State,  78  Wis.  559,  47  N.  W.  829,  holding  "heat  of  passion"  caused 
by  assault  warrants  verdict  of  manslaughter  in  third  degree;  Hardy 
V.  State  (Tex.  Cr.),  37  S.  W.  738,  charge  requiring  assault  producing 
pain  "and"  bloodshed  is  erroneous.     See  note,  45  L.  R.  A.  700. 

Distinguished  in  Chatman  v.  State  (Tex.  Cr.),  55  S.  W.  346,  an  as- 
sault causing  pain  or  bloodshed  is  not  per  se  adequate  cause  to  reduce 
intent  to  murder  to  aggravated  assault. 

8  Tex.  Ap.  145-148,  BBIDaERS  V.  STATE. 

In  Froaecutioii  for  Embezzlement^  Where  Evidence  makes  prima 
facie  case,  burden  is  on  defendant  to  prove  facts  constituting  defense. 

Approved  in  Evans  v.  State,  40  Tex.  Cr.  58,  48  S.  W.  195,  holding, 
in  trial  for  embezzlement  by  carrier,  state  proving  receipt  and  non- 
delivery of  money,  burden  on  carrier  to  justify  disposition. 

8  Tex.  Ap.  148-152,  TBUITT  ▼.  STATE. 

Person  is  not  Made  Principal  Merely  by  AnthorizlTig  Another  to 
commit  offense  when  act  was,  in  fact,  committed  by  such  other. 

Approved. in  Kirby  v.  State,  23  Tex.  Ap.  24,  5  S.  W.  172,  holding 
presence,  or  failure  to  give  alarm,  or  concealment  of  offense  will  not 
make  person  principal  in  crime;  Golden  v.  State,  18  Tex.  Ap.  639,  hold- 
ing person  present  and  knowing  unlawful  intent  not  guilty  as  prin- 
cipal. 

Person  Indicted  as  Principal  cannot  be  Convicted  as  accomplice. 

Approved  in  Bean  v.  State,  17  Tex.  Ap.  70,  and  Rix  v.  State,  33  Tex. 
Cr.  359,  26  S.  W.  506,  both  reaffirming  rule;  Golden  v.  State,  18  Tex. 
Ap.  640,  holding  under  indictment  as  principal  person  cannot  be  found 
guilty  as  accessory. 

8  Tex.  Ap.  15a-16S,  BYE  ▼.  STATE. 

Evidence  Offered  most  Correspond  to  Allegations  and  be  confined  to 
point  in  issue,  or  tend  to  prove  issue,  or  constitute  link  in  chain  of 
proof. 

See  note,  97  Am.  St.  Rep.  783. 

Distinguished  in  Crass  v.  State,  30  Tex.  Ap.  481,  17  S.  W.  1097,  hold- 
ing date  of  offense  alleged  in  indictment  not  binding,  and  material 
only  regarding  limitations. 

Charge  on  Clrciunstantlal  Evidence  Is  Sufficient,  regardless  of  form, 
which  correctly  gives  law  in  such  way  that  jury  may  comprehend  it. 

Approved  in  Pharr  v.  State,  10  Tex.  Ap.  489,  and  Barr  v.  State,  10 
Tex.  Ap.  510^  both  reaffirming  rule;  Ross  v.  State,  9  Tex.  Ap.  276, 
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holding  charge  on  circumstantial  evidence  necessary  only  when  incul- 
patory evidence  purely  circumstantial.  See  notes,  97  Am.  St.  Bep. 
793;  69  L.  R.  A.  ^13. 

That  Deceased  was  Horse  Thief  Is  not  Fact  Ezcnalng  or  mitigating 
criminality  of  killing  him. 

Approved  in  Bryant  v.  State,  16  Tex.  Ap.  150,  holding  erroneous, 
charge  that  circumstances  must  be  so  connected  as  to  exclude  every 
reasonable  hypothesis  but  defendant's  guilt;  Kunde  v.  State,  22  Tex. 
Ap.  99,  3  S.  W.  331,  holding,  insufficient  to  justify  conviction,  circum- 
stantial evidence  not  inconsistent  with  defendant's  innocence. 

• 

8  Tez.  Ap.  163-172,  BYE  v.  STATE. 

Killing  is  Murder  on  Express  Malice  Where  Facts  Show  existence 
of  sedate,  deliberate  mind,  and  formed  design  to  kill  person  or  to  in- 
flict serious  injury  which  may  result  in  death. 

See  note,  78  Am.  Dec.  529. 

Charge  is  Suficient  Which  Substantially  Olves  Law  applicable  to 
case  in  plain,  intelligible  language. 

Reaffirmed  in  Simms  v.  State,  8  Tex.  Ap.  240. 

Indictment  is  Sufficient  Which  Names  Deceased  by  Name  by  which 
he  was  commonly  known  and  by  which  he  was  known  to  defendant. 

Approved  in  Bird  v.  State,  16  Tex.  Ap.  531,  holding  no  variance 
where  owner  as  well  known  by  name  alleged  as  by  true  name. 

8  Tex.  Ap.  178-177,  BABB  v.  STATE. 

Defendant  is  Entitled,  Whether  He  Moves  for  New  Trial  or  not,  if 
he  appeals,  to  have  statement  of  facts  certified  and  sent  up  with 
record. 

Approved  in  Early  v.  State,  9  Tex.  Ap.  489,  holding  without  state- 
ment of  facts  appeal  court  limited  to  consideration  whether  indict- 
ment sustains  charge  and  verdict;  Buston  v.  State,  15  Tex.  Ap.  337, 
holding  error,  prosecuting  attorney  and  trial  judge  refusing  to  act  on 
defendant's  statement  of  facts  prepared  within  time. 

Where  Defendant's  Counsel  Abandons  Case  and  prosecuting  attorney 
refuses  to  make  statement  of  facts,  if  defendant's  new  attorneys  are 
unable  to  make  up  statement,  court  should  compel  defendant's  former 
attorneys  and  prosecuting  attorney  to  aid  in  preparing  statement. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  where 
evidence  showed  cartridges  were  purchased  prior  to  homicide,  charge 
that  if  jury  believe  cartridges  were  bought  to  kill  deceased,  etc.,  is  on 
weight  of  evidence;  Bichardson  v.  State,  15  Wyo.  475,  89  Pac.  1030, 
where,  through  stenographer  mislaying  his  notes,  defendant  lost  benefit 
of  his  exceptions,  he  was  entitled  to  new  trial. 

Distinguished  in  Bell  v.  State,  31  Tex.  Cr.  522,  21  8.  W.  260,  hold- 
ing defendant'a  right  to  statement  of  facts  lost  by  lack  of  due  dili- 
gence. 

In  Charge,  Judge  shall  not  Express  Any  Opinion  as  to  weight  of 
evidence  nor  shall  he  sum  up  testimony. 

Approved  in  Jernigan  v.  State,  10  Tex.  Ap.  551,  holding  erroneous, 
where  court  assumes  affirmative  and  charges  law  on  facts  assumed. 

Charge  on  Self-defense  is  Erroneous  Which  Limits  Bight  to  fact 
that  killing  must  have  been  "in  fact  in  self-defense  and  not  color 
ably  so." 

Approved  in  Spearman  v.  State,  23  Tex.  Ap.  229,  4  S.  W.  587,  re- 
affirming rule;  Gartwright  v.  State,  16  Tex.  Ap.  487,  holding  killing 
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done  in  self-defense  when  done  under  reasonable  apprehension  of  death 
or  injury. 

8  Tex.  Ap.  Vn-lSS,  USENEB  ▼.  STATE. 

In  Determtolng  Constttutioiiality  of  Act»  Properly  Passed,  signed 
and  promulgated,  courts  need  not  go  behind  enrolled  bill  deposited  as 
record  in  office  of  Secretary  of  State. 

Approved  in  McLane  v.  Paschal,  8  Tex.  Civ.  401,  28  8.  W.  713,  hold- 
ing court,  for  purpose  of  informing  itself  of  law,  cannot  look  beyond 
enrolled  act;  Baldwin  v.  State,  21  Tex.  Ap.  593,  3  S.  W.  110,  quoting 
rule  with  approval  but  not  deciding  point;  Ex  parte  Tipton,  28  Tex. 
Ap.  444,  13  S.  W.  611,  8  L.  B.  A.  326,  holding  act  passed  by  legis- 
lature, properly  signed,  approved  and  filed,  conclusive  evidence  of 
passage  as  enrolled.  See  notes,  51  Am.  Dec.  620;  23  L.  B.  A.  342;  11 
Lf.  B.  A.  492. 

Distinguished  in  Hunt  v.  State,  22  Tex.  Ap.  403,  3  S.  W.  237,  hold- 
ing where  statute  attacked  because  not  enacted  according  to  consti- 
tution, court  not  confined  to  face  of  statute. 

Article  186,  Code  of  Criminal '  Procedure,  known  as  "the  Sunday 
Law,"  is  constitutional. 

Approved  in  Be  Duncan,  139  U.  S.  459,  11  Sup.  Ct.  Bep.  576,  35  L. 
224,  holding  whether  state  statute  is  vaUd  or  not  is  question  for  state 
courts. 

The  Act  to  Adopt  and  Establisli  a  Penal  Code  and  Code  of  Criminal 
Procedure  for  the  state  of  Texas  is  constitutional. 

Beaffirmed  in  Bryant  v.  State  (Tex.  Cr.),  20  S.  W.  371. 

8  Toz.  Ap.  183-187,  HABBISON  ▼.  STATE. 

Charge  Should  be  Confined  to  Exposition  of  Law  applicable  to  case. 

Approved  in  Bouldin  v.  State,  8  Tex.  Ap.  334,  335,  and  Post  v. 
State,  10  Tex.  Ap.  596,  both  reaffirming  rule;  Hodde  v.  State,  8  Tex. 
Ap.  385,  holding  improper,  charge  that  circumstantial  evidence  may 
be  capable  of  generating  satisfactory  conclusion;  Walker  v.  State,  13 
Tex.  Ap.  639,  holding  charge  being  sufficient,  requested  charge  explain- 
ing reasonable  doubt  properly  refused;  White  v.  State,  19  Tex.  Ap. 
358,  holding  improper,  charge  that  circumstantial  evidence  may  be  as 
convincing  as  direct  or  positive  testimony;  Cunningham  v.  State,  20 
Tex.  Ap.  168,  holding  reversible  error,  charge  upon  weight  of  circum- 
stantial evidence;  Parker  y.  State,  22  Tex.  Ap.  107,  3  S.  W.  103,  hold- 
ing charge  should  meet  and  be  limited  to  issues  in  case  on  trial;  Hamr 
lin  V.  State,  39  Tex.  Cr.  606,  47  S.  W.  663,  holding  not  error,  charge — 
"It  is  not  necessary  that  circumstantial  evidence  demonstrate  guilt 
beyond  possibility  of  innocence";  Irvine  v.  State,  20  Tex.  Ap.  41,  court 
should  not,  by  frequent  repetitions,  place  too  prominently  before  jury 
any  principle  of  law  involved  in  case;  State  v.  Cro£ford,  121  Iowa, 
408,  96  N.  W.  894,  where  evidence  for  state  was  circumstantial  and 
for  defendant  direct,  charge  drawing  comparison  between  them  as  to 
relative  strength  is  erroneous.     See  note,  97  Am.  St.  Bep.  800. 

Extent  and  Manner  of  Argument  of  Counsel  is  largely  within  dis- 
cretion of  trial  judge. 

Approved  in  Lett  v.  State,  18  Tex.  Ap.  632,  holding  error,  refusal  to 
allow  counsel  to  read  law  to  court  and  jury;  Smith  v.  State,  21  Tex. 
Ap.  307,  17  S.  W.  473,  holding  extent  to  which  counsel  may  read  law 
to  jury  within  discretion  of  court. 


8  Tex.  Ap.  187-209    NOTES  ON  TEXAS  EEPOBTS.  92 

8  Tex.  Ap.  187-209,  GUFFEE  V.  STATE. 

Court  Should  Charge  on  Every  Eeasonable  Deduction  where  evidence 
is  conflicting  and  parts  might  sustain  conviction  for  murder  in  first 
or  second  degree,  or  establish  killing  in  self-defense. 

Approved  in  Ashworth  v.  State,  19  Tex.  Ap.  195,  holding  where  de- 
fendant shot  deceased  in  brother's  defense,  court  should  charge  law 
of  self-defense;  Mitchell  v.  State,  36  Tex.  Cr.  315,  36  S.  W.  462,  hold- 
ing court  must  charge  on  every  issue  raised  by  evidence. 

Offense  is  Manslaughter  Where  Defendant,  Without  Malice  and  in 
ignorance  of  brother's  unlawful  design,  shoots  deceased  to  protect 
brother  from  being  killed  or  injured  by  deceased. 

Approved  in  Foster  v.  State,  8  Tex.  Ap.  253,  reaffirming  rule;  Ster- 
ling V.  State,  15  Tex.  Ap.  257,  holding  adequate  cause  not  confined  to 
instances  enumerated  in  codes. 

Homicide  is  Justifiable  Where  After  Deceased  and  Defendant's 
Brother  had  been  separated,  deceased,  without  further  provocation, 
attempted  to  shoot  defendant's  brother,  and,  to  prevent  shooting,  de- 
fendant killed  deceased. 

Approved  in  North  v.  State,  12  Tex.  Ap.  115,  holding  person  justi- 
fied in  homicide  when  life  of  party  in  danger  from  deceased;  Garcia 
V.  State  (Tex.  Cr.),  57  S.  W.  651,  holding  person  has  same  rights  in 
defense  of  another  as  that  person  had.  See  notes,  17  L.  B.  A.  (n.  b.) 
795;  67  L.  R.  A.  546. 

Person  Knowing  Another's  Unlawful  Intent,  Taking  Part  in  Affray, 
is  guilty  as  prin^cipal,  but  culpability  of  person  going  to  aid  of  brother 
already  engaged  in  affray  depends  on  his  own  intent. 

Approved  in  Bibby  v.  State  (Tex.  Cr.),  65  S.  W.  195,  following  rule; 
Voight  V.  State,  53  Tex.  Cr.  272,  109  S.  W.  207,  if  it  reasonably  ap- 
peared that  deceased  was  making  an  unlawful  assault  upon  brother 
of  accused,  latter  had  right  to  use  means  necessary  to  repel  such  as- 
sault; Parnell  v.  State,  50  Tex.  Cr.  423,  98  S.  W.  272,  where  defendant 
accompanied  by  another  went  to  rescue  his  son  from  deceased,  and  in 
difficulty  deceased  was  killed  by  third  party,  it  was  reversible  error 
to  impute  codefendant's  condition  of  mind  to  defendant;  Thomas  v. 
State,  48  Tex.  Cr.  69,  85  S.  W.  1154,  where  defendant's  brothers  were 
in  difficulty  with  deceased  and  latter  fired  at  them,  and  defendant 
went  to  jtheir  rescue,  it  appearing  his  mind  was  in  inflamed  condition, 
charge  on  manslaughter  should  be  given;  Palmer  v.  State,  47  Tex.  Cr. 
270,  83  S.  W.  203,  where  defendant  saw  his  brother  assaulted  and 
went  to  his  aid,  he  had  same  right  to  resist  assault  as  brother;  Chap- 
man V.  State,  45  Tex.  Cr.  487,  76  S.  W.  481,  where  evidence  showed 
conspiracy  to  kill  anyone  who  interfered  with  its  plans  and  defend- 
ant engaged  in  conflict  with  another,  and  during  this  conflict,  de- 
ceased came  on  scene  and  was  killed  by  co-conspirator,  court  erred  in 
not  charging  on  defendant's  responsibility  for  his  own  acts;  Williams 
V.  State,  44  Tex.  Cr.  318,  70  S.  W.  958,  where  defendant  came  upon 
scene  of  an  altercation  between  his  daughters  and  school  teacher  and 
protected  them,  court  erred  in  not  charging  defendant  had  right  to 
protect  daughters  as  he  viewed  situation,  although  daughters  may 
have  been  originally  in  wrong;  Leslie  v.  State,  42  Tex.  Cr.  68,  57  S. 
W.  661,  on  trial  for  murder,  committed  by  another,  where  defendant 
was  charged  as  principal  in  aiding  slayer,  court  erred  in  not  permit- 
ting jury  to  pass  upon  condition  of  defendant's  mind,  irrespective  of 
slayer's;  Kemp  v.  State,  25  Tex.  Ap.  59;^.  8  S.  W.  806,  holding  liability 
of  woman  committing  assault  jointly  with  man  dependent  on  her  in- 
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tent;  Snell  ▼.  State,  29  Tex.  Ap.  240,  25  Am.  St.  Rep.  726,  15  S.  W. 
724,  holding  guilt  of  defendant  dependent  on  intent  of  act  in  defend- 
ing brother;  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  98,  following  rule 
where  accused  gave  another  engaged  in  the  fight  a  piece  of  stove  wood 
to  be  used  by  him;  Faulkner  v.  State  (Tex.  Cr.),  65  S.  W.  1098, 
where  several  parties  poured  turpentine  on  deceased,  defendant  is  not 
guilty  of  murder  if  he  did  not  consent  to  setting  fire  to  the  man; 
Mitchell  V.  State,  36  Tex.  Cr.  309,  36  S.  W.  459,  holding  person  in  con- 
spiracy to  whip  person  liable  if  person  killed  thereby;  Red  v.  State, 
39  Tex.  Cr.  669,  73  Am.  St.  Rep.  968,  47  S.  W.  1004,  holding  person 
entering  into  commission  of  offense  with  same  intent  as  actual  doer 
equally  guilty;  Monson  v.  State  (Tex.  Cr.),  63  S.  W.  650,  holding 
whether  one  acting  with  another  is  liable  for  acts  depends  on  intent; 
dissenting  opinion  in  Adams  v.  State,  48  Tex.  Cr.  462,  93  S.  W.  120, 
majority  holding  it  was  not  error  to  refuse  instruction  on  law  of  de- 
fense of  another  where  defendant  killed  deceased  while  he  was  in  con- 
flict with  third  party,  it  not  appearing  he  interfered  as  peace-maker. 
See  notes,  67  I».  R.  A.  547;  46  L.  R.  A.  704. 

It  Is  Never  Incambent  on  Defendant  In  Criminal  Prosecution  to 
show  mitigating  facts,  unless  such  mitigation  fails  to  appear  in  evi- 
dence against  him  and  evidence  makes  prima  facie  case  of  guilt. 

Approved  in  Jones  v.  State,  13  Tex.  Ap.  13,  reaffirming  rule;  RatliflP 
V.  State  (Tex.  Cr.),  78  S.  W.  936,  on  trial  for  violating  local  option 
law,  where  question  was  whether  sale  was  made,  charge  that  defend- 
ant must  establish  facts  to  excuse  prohibited  act  is  ground  for  re- 
versal; Ainsworth  v.  State,  8  Tex.  Ap.  535,  holding  proper,  charge 
that  facts  constituting  offense  being  proved,  defendant  must  prove 
justification  or  excuse;  Luera  v.  State,  12  Tex.  Ap.  260,  holding  errone- 
ous, charge  that  criminal  intent  presumable  from  means  used  and  de- 
fendant bound  to  prove  excuse. 

Miscellaneous. — Kemp  v.  State,  11  Tex.  Ap.  196,  approving  distinc- 
tions between  degrees  of  culpable  homicide  and  amenability  of  person 
interfering  in  quarrel;  Wadlington  v.  State,  19  Tex.  Ap.  274,  holding 
other  instances  of  adequate  cause  than  those  named  in  code  exist. 

8  Tez.  Ap.  20^211,  REYNOLDS  ▼.  STATE. 

Under  Code  of  Criminal  Procedure,  After  Appeal  has  been  perfected, 
either  state  or  defendant  may  cause  transcript  of  case  to  be  made  out 
and  forwarded  to  term  of  appeal  court  then  pending  or  next  succeed- 
ing, and  proper  practice  is  to  embody  copy  of  request  from  state's  or 
defendant's  attorney. 

Approved  in  Ayers  v.  State,  12  Tex.  Ap.  458,  holding  application 
for  return  of  appeal  in  felony  case  need  not  be  inserted  in  transcript. 

8  Tez.  Ap.  211-216,  BIEBCEBSMITH  v.  STATE. 

All  Persons  Confederating  to  Do  Unlawful  Act  are  answerable  for 
act  of  anyone  done  in  execution  of  common  design. 

Approved  in  Kipper  v.  State,  45  Tex.  Cr.  389,  77  S.  W.  617,  in  trial 
for  murder,  where  evidence  showed  conspiracy  formed  to  release  pris- 
oner from  jail,  even  to  taking  life,  and  in  attempting  to  do  so  police- 
man was  shot  by  rifle  used  by  one  of  conspirators,  charge  on  lesser 
degree  of  murder  than  first  was  not  warranted;  Jackson  v.  State,  20 
Tex.  Ap.  193,  holding  mere  presence  at  commission  of  crime  will  not 
implicate  person  as  principal.    See  note,  68  L.  R.  A.  196,  198,  202,  209. 
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PersonB  Conspiring  to  Bo  Unlawful  Act  are  not  Answerable  for  act 
of  one  done  without  knowledge  or  consent  of  others,  and  not  in  execu- 
tion of  common  design. 

Approved  in  Kirby  v.  State,  23  Tex.  Ap.  25,  26,  5  8.  W.  172,  173, 
holding  person  liable  as  principal  where  homicide  results  from  co-con- 
spirator's execution  of  purpose;  Mitchell  t.  State,  36  Tex.  Cr.  309,  36 
S.  W.  459,  holding  attempt  to  whip  resulting  in  killing,  co-conspirators 
are  all  equally  liable;  Benner  v.  State,  43  Tex.  Cr.  351,  65  S.  W.  1104, 
felonious  act  not  in  accordance  with  the  common  design  is  not  im- 
putable to  confederates.    See  note,  68  L.  B.  A.  202,  208. 

8  Tez.  Ap.  216-230,  34  Am.  Bep.  737,  ALBBECHT  ▼.  STATE. 

Purpose  of  Oonstitutional  Provision  Bequiring  That  No  Bill  shall 
contain  more  than  one  subject,  which  is  to  be  embraced  in  title,  is  to 
prevent  surreptitious  legislation  and  combination  of  incongruous  pro- 
visions. 

Approved  in.  Stone  v.  Brown,  54  Tex.  342,  and  Harland  v.  Territory, 
3  Wash.  Ter.  144,  13  Pac.  457,  both  reaffirming  rule;  Ex  parte  Abrams, 
56  Tex.  Cr.  469,  120  S.  W.  886,  legislature  may  in  same  act  incorpo- 
rate city  and  create  court  therein  to  try  offenses  against  state  laws; 
Nichols  V.  State,  32  Tex.  Cr.  404,  23  S.  W.  682,  holding  constitutional 
acts  amending  section  of  code  naming  article,  title,  and  code  amended; 
Augustine  v.  State,  41  Tex.  Cr.  71,  96  Am.  St.  Bep.  765,  52  S.  W.  80, 
holding  General  Laws  (Sp.  Sess.),  25th  Leg.,  p.  40,  regarding  mob 
violence,  constitutional.  See  notes,  61  Am.  Dec.  338,  344;  73  Am. 
Dec.  218. 

Provisions  of  "Bell-punch  Iiaw,"  Having  but  One  General  Object, 
fairly  indicated  by  title,  are  sufficiently  expressed  in  title  to  satisfy 
constitutional  provision. 

Approved  in  Floeck  v.  State,  34  Tex.  Cr.  323,  30  S.  W.  798,  and 
Dean  v.  Beinecke,  1  Tex.  Ap.  Civ.  408,  both  reaffirming  rule;  Johnson 
V.  State,  9  Tex.  Ap.  254,  holding  law  may,  under  one  title,  prescribe 
law,  punishment,  and  procedure  to  be  followed. 

"Bell-punch  Law*'  is  not  Unconstitutional  as  Being  Unequal  and  not 
uniform,  as  it  is  tax  on  occupation  and  not  on  stock. 

Approved  in  Texas  Co.  v.  Stephens,  100  Tex.  639,  103  S.  W.  484, 
holding  tax  imposed  upon  wholesale  dealers  in  oil,  regulated  by  amount 
of  business  done,  is  occupation  tax,  and  constitutional;  Thompson  v. 
State,  17  Tex.  Ap.  257,  holding  constitutional,  act  levying  tax  on 
"  'Illustrated  Police  News,'  'Police  Gazette,'  and  other  illustrated  pub- 
lications of  like  character";  Ex  parto  Williams,  31  Tex.  Cr.  274,  20 
S.  W.  582,  21  L.  B.  A.  783,  holding  tax  uniform  if  all  persons  in  same 
class  uniformly  taxed;  Brooks  v.  State  (Tex.  Cr.),  58  S.  W.  1034,  hold- 
ing occupation  taxes  uniform  where  all  of  class  uniformly  taxed. 

To  Tax  a  Merchant  upon  His  Stock  as  Property  and  also  upon  his 
gross  sales  is  not  unconstitutional  when  not  expressly  forbidden  by 
the  constitution. 

Approved  in  Hill  v.  City  Council,  59  S.  C.  428,  38  S.  E.  24,  sustain- 
ing graduated  license  tax  on  various  business  and  occupations. 

8  Tez.  Ap.  230-248,  SIMMS  V.  STATE. 

Charge  on  Circumstantial  Evidence  must  be  Oiven  when  inculpatory 
evidence  is  circumstantial  and  charge  substantially  giving  law  appli- 
cable to  such  evidence  is  sufficient. 
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Approved  in  Boss  v.  State,  9  Tex.  Ap.  276,  reaffirming  rule;  Pharr 
V.  State,  10  Tex.  Ap.  489,  holding  proper  charge  on  circumstantial  evi- 
dence requiring  "reasonable  and  moral  certainty"  to  be  produced. 

enlarge  on  Testlmoiiy  of  Accomplice  Embodying  Substance  of  law  in 
Code  of  Criminal  Procedure  is  sufficient. 

Reaffirmed  in  Elizando  v.  State,  31  Tex.  Cr.  242,  20  S.  W.  560. 

Corroboration  of  Accomplice'i  Testimony  must  Tend  Directly  and 
immediately  to  connect  person  against  whom  it  is  offered  with  com- 
mission of  offense. 

Reaffirmed  in  Welden  v.  State,  10  Tex.  Ap.  402;  Clanton  v.  State, 
13  Tex.  Ap.  157.  Approved  in  People  v.  Morton,  139  Cal.  724,  73  Pac 
611,  where  accomplice  testified  defendant  held  victim  while  he  took 
watch,  there  being  no  other  evidence  connecting  defendant  with  rob- 
bery, except  opportunity  to  do  so,  this  no  corroboration. 

Motion  for  New  Trial  on  Oronnd  That  Juror,  before  being  accepted, 
expressed  opinion  is  properly  denied,  where  it  appears  that  such  ex- 
pression was  device  to  avoid  service. 

Approved  in  Armstrong  v.  State,  34  Tex.  Or.  251,  30  S.  W.  236, 
refusing  new  trial  for  prejudice  of  juror  where  diligence  not  used  on 
examination  to  ascertain  prejudice. 

Bevised  Code  of  Criminal  Procedure  Changing  Penalty  for  Murder 
in  first  degree  is  inapplicable  to  offenses  committed  prior  to  its  adop- 
tion. 

Reaffirmed  in  Myers  v.  State,  8  Tex.  Ap.  328. 

Miscellaneous. — fiimms  v.  State,  10  Tex.  Ap.  158,  same  case  on  ap- 
peal. 

8  Tez.  Ap.  248-254,  FOSTER  v.  STATE. 

Defendant's  DecIarationB  Made  Spontaneously,  at  Very  Time  of  act, 
and  before  time  for  deliberation,  are  res  gestae,  admissible  in  evi- 
dence. 

Approved  in  Smith  v.  State,  21  Tex.  Ap.  306,  17  S.  W.  473,  and 
Lewis  V.  State,  29  Tex.  Ap.  204,  25  Am.  St.  Rep.  721,  15  S.  W.  643, 
both  reaffirming  rule;  Black  v.  State,  8  Tex.  Ap.  332,  holding  admis- 
sible ae  res  gestae  and  showing  motive,  defendant's  declarations  im- 
mediately after  act;  Stagner  v.  State,  9  Tex.  Ap.  456,  holding  admis- 
sible, declarations  of  deceased  immediately  after  being  shot,  regarding 
cause  and  circumstances;  Neyland  v.  State,  13  Tex.  Ap.  550,  holding 
admissible,  defendant's  declarations  made  half  a  minute  after  shoot- 
ing; Pierson  v.  State,  18  Tex.  Ap.  562,  holding  admissible,  declarations 
of  deceased  almost  coincident  with  shooting;  Mclnturf  v.  State,  20 
Tex.  Ap.  355,  holding  declarations  of  deceased  immediately  after  being 
wounded  admissible;  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Rep. 
797,  19  S.  W.  894,  holding  admissible,  declarations  of  raped  child  half 
hour  after  occurrence. 

Distinguished  in  Pharr  v.  State,  10  Tex.  Ap.  487,  holding  inadmis- 
sible defendant's  declarations  made  day  after  occurrence. 

Either  Pain  or  Bloodshed,  or  Both,  is  Sufficient  to  Constitute  ade- 
quate cause  to  reduce  homicide  to  manslaughter. 

Approved  in  Lee  v.  State,  54  Tex.  Cr.  385,  113  S.  W.  302,  and  Bon- 
nard  v.  State,  25  Tex.  Ap.  198,  8  Am.  St.  Rep.  434,  7  S.  W.  865,  both 
reaffirming  rule;  Huddleston  v.  State,  54  Tex.  Cr.  96,  130  Am.  St.  Rep. 
875,  112  S.  W.  65,  condemning  charge  requiring  pain  "and"  bloodshed; 
Connell  v.  State,  45  Tex.  Cr.  162,  75  S.  W.  520,  in  prosecution  for 
murder,  where  defendant  was  assaulted  by  deceased,  causing  pain. 
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court  erred  in  charging  such  condition  "might"  be  adequate  cause, 
statute  making  it  adequate  cause;  Hardy  v.  State  (Tex.  Cr.),  37  S. 
W.  738,  charge  requiring  assault  producing  pain  "and"  bloodshed  is 
erroneous.     See  note,  45  L.  R.  A.  700. 

Whether  Person  Taking  Life  in  Defense  of  Brother  is  Justified  is 
dependent  upon  knowledge  and  intent  of  defendant  himself,  and  not 
on  that  of  his  brother. 

Approved  in  Kemp  v.  State,  11  Tex.  Ap.  196,  reaffirming  rule;  North 
V.  State,  12  Tex.  Ap.  115,  holding  defendant  has  right  to  shoot  when 
life  of  another  in  imminent  danger  from  deceased;  Ashworth  v.  State, 
19  Tex.  Ap.  195,  holding  evidence  showing  shooting  in  defense  of 
brother,  court  should  charge  on  self-defense;  Snell  v.  State,  29  Tex. 
Ap.  240,  25  Am.  St.  Rep.  726,  15  S.  W.  724,  holding  killing  justified 
where  done  to  protect  brother's  life^  regardless  of  brother's  intent  in 
quarrel;  Mitchell  v.  State,  36  Tex.  Cr.  309,  36  S.  W.  459,  holding  guilt 
of  co-conspirator  dependent  on  intent  with  which  he  commits  offense. 

See  note,  45  L.  R.  A.  704. 

Beading  of  Law  to  Jury  is  Matter  Within  Sound  Discretion  of  court, 
revisable  only  in  clear  case  of  abuse. 

Approved  in  Collins  v.  State,  20  Tex.  Ap.  420,  Smith  v.  State,  21 
Tex.  Ap.  307,  17  S.  W.  473,  Williams  v.  State  (Tex.  Cr.),  53  S.  W.  861, 
and  Ogden  v.  State  (Tex.  Cr.),  58  S.  W.  1021,  all  reaffirming  rule; 
Cross  V.  State,  11  Tex.  Ap.  88,  holding  not  error  to  permit  district 
attorney  to  read  and  discuss  facts  of  case  wherein  charge  given  ap- 
proved; Lott  v.  State,  18  Tex.  Ap.  632,  holding  counsel  improperly 
denied  privilege  of  reading  law  to  jury. 

Court  cannot  Excuse  Jurors  Summoned  on  Special  Venire  until  they 
have  appeared  at  time  and  place  designated  in  scire  facias. 

Beaffirmed  in  Thuston  v.  State,  18  Tex.  Ap.  32.  See  note,  1  Am. 
St.  Eep.  520.    • 

Distinguished  in  Kennedy  v.  State,  19  Tex.  Ap.  629,  holding  court 
may  excuse  postmaster,  though  not  appearing. 

8  Tez.  Ap.  254-310,  34  Am.  Bep.  746,  OOX  ▼.  STATE. 
Legislature  has  Power  Under  Constitution  to  Provide  Manner  and 

grounds  for  change  of  venue. 

Approved  in  Ex  parte  Cox,  12  Tex.  Ap.  668,  and  Steagald  v.  State, 
22  Tex.  Ap.  495,  3  S.  W.  780,  both  reaffirming  rule;  Mischer  v.  State, 
41  Tex.  Cr.  222,  96  Am.  St.  Rep.  780,  53  S.  W.  628,  upholding  act  pro- 
viding for  prosecutions  for  rape  in  county  where  committed  or  in  any 
county  of  the  judicial  district  in  which  offense  was  committed;  John- 
son v.  Martin,  75  Tex.  40,  12  S.  W.  324,  holding  unobjectionable,  pro- 
vision in  act  designed  to  render  it  effective,  though  not  embraced  in 
title.    See  note,  74  Am.  Dec.  242. 

Determination  of  Change  of  Venue  is  Within  Discretion  of  court, 
revisable  only  in  clear  case  of  abuse. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  617,  117  S.  W.  864,  Gaines 
v.  State  (Tex.  Cr.),  37  S.  W.  332,  and  Bowdcn  v.  State,  12  Tex.  Ap. 
248,  all  reaffirming  rule;  Murphy  v.  District  Court,  14  N.  D.  547,  105 
N.  W.  730,  applying  rule  where  defendant  asked  for  change  of  venue, 
and  judge  selected  place;  Webb  v.  State,  9  Tex.  Ap.  504,  holding 
judge  may  order  change  of  venue  when  he  thinks  fair  trial  unobtain- 
able in  county;  Bohannon  v.  State,  14  Tex.  Ap.  301,  302,  holding  judge 
may,  of  his  own  motion,  order  change  of  venue,  where  impartial  trial 
impossible  in  county;  Frizzell  v.  State,  30  Tex.  Ap.  54,  16  S.  W.  752, 
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holding  judge  has  discretion  to  order  change  of  venue;  Long  v.  State, 
32  Tex.  Cr.  144,  22  S.  W.  410,  holding  proper,  denial  of  change  of 
venue  when  showing  made  is  insufficient;  Meyers  v.  State,  39  Tex.  Gr. 
514,  46  S.  W.  81S,  holding  change  of  venue  rests  within  discretion  of 
court. 

Term  "(Joieral  Act,"  as  Used  in  Constitation,  means  such  act  as 
could  be  enacted  without  going  through  requirements  for  passage  of 
local  or  special  acts. 

Approved  in  Brown  v.  State,  54  Tex.  Cr.  134,  112  S.  W.  85,  and 
Smith  V.  State,  54  Tex.  Cr.  302,  307,  113  S.  W.  290,  292,  both  uphold- 
ing act  of  1907  providing  for  selection  of  jurors  in  counties  having 
cities  containing  twenty  thousand  or  more  inhabitants;  Weller  v. 
State,  16  Tex.  Ap.  210,  holding  act  of  February  10,  1875,  civil  statute 
of  general  nature,  repealed  by  Be  vised  Statutes. 

Constitation  of  1869  was  Superseded  by  Constitution  of  1876,  and 
abrogates  provision  allowing  juries  to  substitute  imprisonment  for  life 
for  capital  punishment  in  cases  of  murder  in  first  degree. 

Reaffirmed  in  Hunt  v.  State,  7  Tex.  Ap.  229;  Mclnturf  v.  State,  20 
Tex.  Ap.  352. 

Statements  of  Deceased  Made  Immediately  Prior  to  Assasslna/tion 
as  to  identity  of  persons  is  admissible  as  part  of  res  gestae  in  trial  for 
murder. 

Approved  in  Tooney  v.  State,  8  Tex.  Ap.  460,  holding  declarations 
of  decedent  made  when  first  discovered  admissible  as  res  gestae; 
Means  v.  State,  10  Tex.  Ap.  24,  38  Am.  Bep.  641,  holding  admissible, 
declarations  of  decedent  shortly  before  shooting;  Johnson  v.  State,  30 
Tex.  Ap.  421,  28  Am.  St.  Eep.  932,  17  S.  W.  1070,  holding  competent, 
declarations  of  party  poisoned  when  taken  with  fit;  Ford  v.  State,  112 
Ind.  383,  14  N.  E.  246,  holding  inadmissible,  threats  not  so  connected 
with  offense  as  to  be  res  gestae. 

Persons  Acting  Together  With  Common  Design  for  Perpetration  of 
unlawful  act  are  principals,  and  declarations  of  each  prior  to  and  in 
furtherance  of  commission  of  crime  are  admissible  against  the  other. 

Approved  in  Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  Log- 
gins  V.  State,  12  Tex.  Ap.  75,  Cook  v.  State,  22  Tex.  Ap.  526,  3  S.  W. 
751,  and  Clark  v.  State,  28  Tex.  Ap.  198,  19  Am.  St.  Bep.  824,  12  S. 
W.  732,  all  reaffirming  rule;  Smith  v.  State,  48  Tex.  Cr.  241,  248,  249, 
89  S.  W.  821,  825,  826,  applying  rule  in  trial  for  murder,  where  de- 
fendant entered  into  conspirjicy  with  his  parents  to  resist  executing 
writ  of  possession,  and  declaration  of  parents,  that  they  would  not  sub- 
mit peaceably,  and  testimony  showing  procuring  of  arms  and  ammuni- 
tion by  parents,  were  admitted;  Bo  wen  v.  State,  47  Tex.  Cr.  143,  82 
S.  W.  521,  applying  rule  in  prosecution  for  murder,  where  defendant 
joined  with  striking  motormen  in  conspiracy  to  stop  cars,  and  night 
homicide  happened  he  participated  in  firing  on  cars,  and  state  intro- 
duced acts  and  declarations  of  other  participants,  done  in  furtherance 
of  common  design;  Wallace  v.  State,  46  Tex.  Cr.  349,  81  S.  W.  969, 
holding  in  trial  for  murder,  where  evidence  showed  wife  of  deceased, 
defendant  and  C.  were  conspirators,  it  was  competent  for  state  to 
show  by  wife  of  deceased,  as  against  defendant,  all  that  was  said  and 
done  hy  0.  and  herself  pending  conspiracy;  Simms  v.  State,  10  Tex. 
Ap.  160,  holding  one  conspirator  chargeable  with  acts  and  declarations 
of  co-conspirators;  Avery  v.  State,  10  Tex.  Ap.  212,  holding  person 
entering  conspiracy  amenable  to  acts  done  by  others  from  beginning; 

5  Tex.  Notes— 7 
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Kennedy  v.  State,  19  Tex.  Ap.  633,  holding  admissible  declarations  ot 
co-conspirators,  if  conspiracy  proved  at  trial;  Smith  v.  State,  21  Tex. 
Ap.  120,  17  S.  W.  553,  holding  acts  and  declarations  of  co -conspirators 
admissible  if  whole  evidence  shows  conspiracy;  Blain  v.  State,  33  Tex. 
Or.  248,  26  S.  W.  64,  holding  conspirator's  acts  admissible  where  prima 
facie  case  of  conspiracy  made  by  evidence.  See  notes,  3  Am.  St.  Bep. 
487,  488. 

Explained  in  Hudson  v.  State,  43  Tex.  Or.  424,  66  S.  W.  669,  allow- 
ing declarations  of  co-conspirator  made  prior  to  formation  of  the  con- 
spiracy as  showing  the  motive. 

All  are  Liable  for  Act  of  One  Done  According  to  Common  Plan  to 
commit  crime. 

Approved  in  Loggins  v.  State,  8  Tex.  Ap.  442,  holding  inadmissible 
against  defendant,  declarations  of  co-conspirators  made  previous  to 
conspiracy;  Holden  v.  State,  18  Tex.  Ap.  106,  holding  declarations  of 
co-conspirator,  after  offense  committed,  inadmissible,  unless  assented 
to  by  others;  Armstead  v.  State,  22  Tex.  Ap.  59,  2  S.  W.  629,  holding 
inadmissible  declarations  of  co-conspirator  made  after  crime,  in  ab- 
sence of  defendant;  Willeys  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  573, 
holding  after  crime,  declarations  of  co-conspirator  inadmissible  against 
defendant. 

Under  Constitution,  "All  Prosecutions  shall  be  Carried  on  in  the 
name  and  by  the  authority  of  'The  state  of  Texas,'  and  conclude 
'against  the  peace  and  dignity  of  the  state.' " 

Approved  in  Calvert  v.  State,  8  Tex.  Ap.  539,  and  Haun  v.  State, 
13  Tex.  Ap.  386,  44  Am.  Bep.  706,  both  reaffirming  rule;  State  v. 
Campbell,  210  Mo.  226,  109  S.  W.  712,  applying  rule  to  indictment 
concluding  "against  the  peace  and  dignity  of  state,"  constitutional 
requirement  being  "against  the  peace  and  dignity  of  the  state";  Star- 
ling V.  State,  90  Miss.  268,  43  So.  954,  holding  indictment  containing 
several  counts  concluding  with  "against  the  peace  and  dignity  of  the 
state"  is  sufficient  compliance  with  constitutional  requirement;  M^orris 
V.  State,  13  Tex.  Ap.  71,  holding  where  indictment  fatally  defective 
in  substance,  defect  is  available  on  appeal;  Valle  v.  State,  9  Tex.  Ap. 
61,  holding  courts  cannot  dispense  with  form  of  indictment  required 
by  constitution;  Saine  v.  State,  14  Tex.  Ap.  145,  holding  information 
commencing  "By  and  with  the  authority  of  the  state"  fatally  defec- 
tive; Thompson  v.  State,  15  Tex.  Ap..  40,  holding  omission  of  word 
"the"  before  "state"  in  conclusion  of  information  vitiates  it;  Hunt 
▼.  State,  22  Tex.  Ap.  399,  3  S.  W.  235,  holding  constitutional  provi- 
sions are  mandatory;  King  v.  Bobinson,  2  Tex.  Ap,  Civ.  493,  holding 
defective,  writ  of  attachment  commencing  "To  the  sheriff  or  any  con- 
stable."   See  notes,  3  Am.  St.  Bep.  279,  283,  and  3  Am.  St.  Bep.  477. 

Distinguished  in  Hudson  v.  State,  10  Tex.  Ap.  227,  holding  indict- 
ment not  vitiated  because  word  "against"  misspelled. 

No  Constitutional  Provision  can  be  Treated  as  directory  merely,  and 
not  imperative. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Or.  378,  81  S.  W.  975. 
legislative  act  authorizing,  by  special  charter,  governor  to  appoint 
board  of  commissioners  for  city  of  Corsicana  was  unconstitutional,  as 
people  have  constitutional  power  of  control  over  local  affairs;  State 
▼.  Tooker,  15  Mont.  13,  37  Pac.  &42,  25  L.  B.  A.  560,  holding  manda- 
tory, constitutional  provision  requiring  publication  of  proposed  con- 
stitutional amendment. 
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Wlten  Part  of  an  Act,  Conversation  or  Writing  is  introduced  by  one 
party,  other  may  inquire  into  whole  on  same  subject,  or  may  prove 
acts  necessary  to  explain  same. 

Approved  in  Corpus  v.  State,  51  Tex.  Or.  317,  102  S.  W.  1153,  hold- 
ing where  defendant  to  impeach  state's  witness  introduced  part  of 
written  statement  of  witness  at  inquest,  and  state  then  introduced  re- 
mainder, some  of  which  was  not  pertinent  thereto,  this  was  not  error, 
as  bill  of  exceptions  did  not  produce  this  objectionable  testimony. 

Sixth  Amendment  to  Federal  Oonsfeitntion  Belating  to  Place  of  trial 
of  criminal  cases  applies  only  to  federal  courts. 

See  note,  7  L.  B.  A.  (n.  s.)  670. 

Miscellaneous. — Ex  parte  Cox,  12  Tex.  Ap.  666,  as  another  case 
growing  out  of  same  transaction. 

8  Tex.  Ap.  310-313,  WEBB  ▼.  STATE. 

To  Sustain  Prosecution  for  Embezzlement  Against  Agent,  it  must 
be  shown  that  defendant  was  agent  and  had  duty  of  receiving  prop- 
erty embezzled;  that  he  so  received  property  belonging  to  principal 
in  course  of  employment,  and  that  he  embezzled,  misapplied  or  con- 
verted identical  property  to  his  own  use. 

Beaffirmed  in  Huntsman  v.  State,  12  Tex.  Ap.  629,  and  Taylor  v. 
State,  29  Tex.  Ap.  502,  16  S.  W.  304.  See  notes,  98  Am.  Dec.  136,  137, 
149,  166;  87  Am.  St.  Bep.  25. 

Distinguished  in  Jackson  v.  State,  44  Tex.  Cr.  266,  70  S.  W.  763, 
where  defendant,  under  letter  of  attorney,  sold  land  and  invested  pro- 
ceeds in  his  own  name,  and  gave  note  afterward  to  principal  for 
money  received,  court  properly  charged  that  if  fiduciary  relation  ex- 
isted and  funds  were  appropriated  prior  to  giving  note,  he  was  guilty 
of  embezzlement;  O'Morrow  v.  State,  44  Tex.  Cr.  221,  70  S.  W.  209, 
holding  defendant,  who,  as  agent  of  prosecutor,  was  employed  to  make 
an  exchange  of  horses  and  to  give  as  boot  fifteen  dollars  and  a  watch,. 
made  even  exchange  of  horses  and  kept  money  and  watch,  guilty  of 
embezzlement. 

8  Tex.  Ap.  313-316,  ALBBECHT  ▼.  STATE. 

Where  Law  Prohibits  Transaction  of  Business  on  Sunday,  each  sale 
is  an  offense. 

See  notes,  131  Am.  St.  Bep.  817;  20  L.  B.  A.  (n.  s.)  784. 

8  Tex.  Ap.  31&-321,  TAIiBEBT  ▼.  STATE. 

Threats  Made  by  Accused  Against  Life  of  Third  Person  are  inad- 
missible as  being  immaterial  in  trial  for  murder. 

See  notes,  61  Am.  Dec.  53,54;  3  L.  B.  A.  (n.  s.)  525,  527. 

Where  Eyidence  Is  Oonfllctlng,  Charge  on  One  Hypothesis  ignoring 
another  is  erroneous  as  being  misleading. 

Approved  in  Henry  v.  State,  9  Tex.  Ap.  362,  holding  where  evidence 
raises  issue  of  bona  fide  acquisition  of  stolen  property,  court  must 
charge  thereon. 

8  Tex.  Ap.  321-328,  MYEBS  ▼.  STATE. 

Application  for  Change  of  Venue  Because  of  Local  Prejudices  is 
addressed  to  discretion  of  court,  and  action  thereon  is  revisable  only 
in  clear  ease  of  abuse  of  discretion. 

Approved  in  Meyers  v.  State,  39  Tex.  Cr.  514,  46  S.  W.  818,  reaf- 
firming rule;  Bohannon  v.  State,  14  Tex.  Ap.  302,  holding  court  has 
authority,  of  its  own  motion,  to  order  change  of  venue. 
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Statements  Made  by  Oonfederate  in  Absence  of  Defendant  are  ad- 
missible only  if  made  in  furtherance  of  common  design. 

Approved  in  Martin  v.  State,  21  Tex.  Ap.  10,  17  S.  W.  430,  reaffirm- 
ing rule;  Morris  y.  State,  13  Tex.  Ap.  73,  holding  inadmissible,  co- 
conspirator's declarations  made  after  consummation  of  conspiracy  in 
absence  of  defendant. 

8  Tex.  Ap.  332-336,  BOULDIN  ▼.  STATE. 

Charge  of  Oonrt  in  Harrison  ▼.  State,  8  Tex.  Ap.  183,  regarding  rela- 
tive weight  and  character  of  circumstantial  evidence,  approved  and 
adopted. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  639,  holding  properly 
refused,  charge  discussing  nature  of  dying  declarations;  Irvine  v. 
State,  20  Tex.  Ap.  41,  court  should  not  by  frequent  repetition  place 
too  prominently  before  jury  any  principle  of  law  involved  in  case. 

It  is  Error  for  Conrt  to  Permit  Jury  to  Take  With  Them  into  jury- 
room,  when  retiring  to  consider  findings,  rifle  and  bullets  exhibited 
and  testified  about  by  witnesses. 

Overruled  in  Bell  v.  State,  32  Tex.  Cr.  441,  24  S.  W.  419,  holding 
not  error  to  allow  jury,  after  retirement,  to  inspect  deceased's  clothing 
already  in  evidence;  Spencer  v.  State,  34  Tex.  Cr.  246,  30  S.  W.  47, 
holding  proper,  sending  clothing  of  deceased  in  evidence  to  jury  after 
retirement;  Gresser  v.  State  (Tex.  Cr.),  40  8.  W.  595,  allowing,  jury 
to  take  shoes  worn  by  defendant  at  time  of  assault  in  jury-room  for 
inspection. 

Evidence  Being  Wholly  Circumstantial,  Every  Fact  and  circum- 
stance tending  to  explain  transaction  should  be  submitted  to  jury. 

Approved  in  Gallaher  v.  State,  28  Tex.  Ap.  271,  12  S.  W.  1090,  hold- 
ing admissible  evidence  tending  to  show  lack  of  motive;  Bruce  v. 
State,  31  Tex.  Cr.  592,  21  S.  W.  682,  holding  admissible  evidence  of 
identification  of  defendant  while  standing  among  others  by  prosecu- 
trix; Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  where  one  party  relies 
on  a  fact  or  circumstance,  opposite  party  may  rebut  it. 

8  Tex.  Ap.  336-343,  BUBE  ▼.  STATE. 

Charge  in  Bape  Case  is  Sufficient  to  Define  Bape  which  uses  expres- 
sion "carnal  knowledge"  in  connection  with  "penetration  of  person 
of  female  by  that  of  male." 

Approved  in  Lujano  v.  State,  32  Tex.  Cr.  419,  24  S.  W.  97,  holding 
sufficient,  charge  in  rape  case  that  defendant  ''did  carnally  know." 

Competency  of  Child  as  Witness  is  to  be  Determined  by  trial  court. 

Eeaffirmed  in  Taylor  v.  State,  22  Tex.  Ap.  544,  58  Am.  Eep.  657,  3 
S.  W.  755.    See  note,  19  L.  R.  A.  610. 

Miscellaneous. — State  v.  Depoister,  21  Nev.  121,  25  Pac.  1005,  cited 
as  showing  consequences  following  rape  of  child. 

8  Tex.  Ap.  343-344,  MONBOE  ▼.  STATE. 

Bepeal  of  Local  Option  Law  Exempts  Offenders  from  punishment, 
whether  case  pending  trial  or  on  appeal. 

Approved  in  Freese  v.  State,  14  Tex.  Ap.  32,  and  Whisenhunt  v. 
State,  18  Tex.  Ap.  493,  both  reaffirming  rule;  Hall  v.  State,  52  Tex. 
Cr.  198,  107  S.  W.  150,  applying  rule  in  prosecution  for  violation  of 
game  law,  which  law  was  repealed  while  defendant's  case  was  pend- 
ing; Pitze  V.  State,  13  Tex.  Ap.  373,  holding  repeal  of  local  option 
law  pending  appeal  from  conviction  thereunder  annuls  conviction; 
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Spears  v.  County  of  Modoc,  101  Cal.  306,  35  Pac.  870,  holding  repeal 
of  mnnicipal  ordinance  pending  appeal  from  conviction  thereunder  an- 
nals conviction.    See  note,  23  L.  B.  A.  (n.  s.)  243. 

Distinguished  in  State  v.  Walker,  129  Mo.  Ap.  374,  108  S.  W.  616, 
holding  where  local  option  law  was  adopted  while  dram-shop  keeper 
was  on  trial  for  selling  liquor  to  minor,  it  did  not  repeal  dram-shop 
law  to  extent  of  exempting  from  punishment  offenders  thereof. 

8  Tex.  Ap.  344-345,  THOMAS  ▼.  STATE. 

Indictment  Concluding  Properly  '^Agadnst  the  Peace  and  Dignity 
of  the  state,"  is  not  vitiated  by  marginal  note,  "a  true  bill/'  such 
note  being  no  part  of  indictment. 

Distinguished  in  Haun  v.  State,  13  Tex.  Ap.  386,  44  Am.  Bep.  707, 
holding  insufficient,  indictment  concluding  "This,  the  third  day  of 
November,  1882." 

8  Tex.  Ap.  845-350,  MATTINQLT  ▼.  STATE. 

To  Constitute  Perjury,  False  Testimony  must  Appear  to  have  been 
material  to  issue,  or  ends  of  public  justice,  in  matter  under  investiga- 
tion when  given. 

Approved  in  Henry  v.  State,  43  Tex.  Cr.  177,  63  S.  W.  642,  uphold- 
ing indictment  for  perjury  alleging  defendant,  as  witness  in  his  own 
behalf  in  trial  for  assault  with  intent  to  murder,  swore  falsely  that  he 
did  not  give  stick  to  principal;  Gabrielsky  v.  State,  13  Tex.  Ap.  438, 
holding  insufficient,  indictment  for  perjury  omitting  proper  assignment 
of  perjury;  Washington  v.  State,  22  Tex.  Ap.  31,  3  S.  W.  229,  holding 
tnffieient,  indictment  for  perjury  alleging  materiality  of,  but  not  set- 
ting out,  false  testimony;  Partain  v.  State,  22  Tex.  Ap.  104,  2  S.  W. 
856,  holding  sufficient,  indictment  for  perjury  alleging  materiality  or 
facts  showing  materiality  of  false  testimony.  See  notes,  85  Am.  Dec. 
499;  124  Am.  St.  Bep.  669. 

Person  cannot  be  Compelled  to  Oive  Testimony  against  himself,  but 
he  may  waive  privilege. 

Beaffirmed  in  Commonwealth  v.  Moore,  162  Mass.  444,  38  N.  E.  1120. 

Distinguished  in  United  States  v.  Bell,  81  Fed.  851,  holding  person 
ignorantly,  or  under  compulsion,  abandoning  right  of  silence,  not  liable 
for  perjury. 

8  Tez.  Ap.  350-360,  CItABE  ▼.  STATE. 

In  Selecting  Jury  from  Persons  Summoned  on  Special  Venire,  names 
of  such  persons  shall  be  called  in  order  in  which  they  appear  upon 
list  furnished  defendant. 

Approved  in  Osborne  v.  State,  23  Tex.  Ap.  445,  5  S.  W.  253,  re- 
affirming rule;  Thuston  v.  State,  18  Tex.  Ap.  32,  holding  erroneous 
refusal  to  call  jurors  according  to  list,  though  some  actually  serving 
on  another  jury. 

To  Excuse  Person  for  Crime,  Insanity  must  have  Existed  at  com- 
mission of  crime,  and  mind  must  have  been  so  affected  as  to  deprive 
accused  of  knowledge  of  right  and  wrong  of  act  done,  and  insanity 
must  be  established  to  jury's  satisfaction. 

Approved  in  Burkhard  v.  State,  18  Tex.  Ap.  622,  Leache  v.  State, 
22  Tex.  Ap.  308,  58  Am.  Bep.  641,  3  S.  W.  542,  Smith  v.  State,  22  Tex. 
Ap.  323,  3  S.  W.  686,  Giebel  v.  State,  28  Tex.  Ap.  172,  12  S.  W.  594, 
and  State  v.  Lewis,  20  Nev.  352,  355,  22  Pac.  248,  249,  all  reaffirming 
rule;  Smith  v.  State,  19  Tex.  Ap.  Ill,  holding  correct,  charge  that 
insanity  must  be  clearly  proven;  Hurst  v.  State,  40  Tex.  Cr.  387,  50 
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S.  W.  721y  holding  correct  charge  that  evidence  of  insanity  is  suffi- 
cient if  reasonably  satisfying  jury  of  existence.  See  notes,  76  Am. 
St.  Bep.  88;  39  L.  B.  A.  738,  742;  36  L.  B.  A.  721,  722,  728. 

8  Tez.  Ap.  360-361,  ALLEN  v.  STATE. 

Indictment  far  Theft  of  Animal  Need  not  Allege  Brand,  but,  if 
alleged,  must  be  proven  as  alleged. 

Approved  in  Simpson  v.  State,  10  Tex.  Ap.  683,  Withers  v.  State, 
21  Tex.  Ap.  213,  17  S.  W.  726,  Coleman  v.  State,  21  Tex.  Ap.  526,  2 
S.  W.  859,  Loyd  v.  State,  22  Tex.  Ap.  649,  3  S.  W.  671,  all  reaffirming 
rule;  McLaurine  v.  State,  28  Tex.  Ap.  531,  13  S.  W.  992,  holding  alle- 
gations of  ownership  must  be  proved  as  alleged. 

Variance  Between  Allegation  in  Indictment  Descriptive  of  animal 
stolen  and  proof  is  material. 

Approved  in  Martinez  v.  Territory  of  Arizona,  5  Ariz.  56,  44  Pac. 
1089,  applying  rule  where  indictment  alleged  larceny  of  steer  and 
proof  showed  animal  stolen  was  cow. 

8  Tex.  Ap.  861-366,  MANEB  ▼.  STATE. 

Gravamen  of  Charge  of  False  Imprisonment  is  Willful  detention  of 
person  against  his  consent  and  without  authority  of  law,  and  indict- 
ment therefor  is  sufficient  if  alleging  manner  of  detention  in  language 
of  statute. 

Approved  in  Staples  v.  State,  14  Tex.  Ap.  142,  reaffirming  rule; 
Smyth  V.  State,  51  Tex.  Cr.  412,  103  S.  W.  901,  upholding  indictment 
for  false  imprisonment  alleging  assault  and  detention  without  lawful 
authority;  Castillo  v.  State,  29  Tex.  Ap.  127,  14  S.  W.  1011,  holding 
willful  detention  without  person's  consent  necessary  to  constitute  kid- 
naping.   See  notes,  54  Am.  Dec.  269;  67  Am.  St.  Bep.  409. 

Where  Indictment  for  False  Imprisonment  Alleges  Particular  man- 
ner of  detention,  proof  must  correspond  to  allegation. 

See  note,  54  Am.  Dec.  259. 

Appellate  Court  will  not  Bevise  Action  of  Lower  Court  in  excusing 
jurors  for  cause  in  absence  of  showing  that  defendant  was  prejudiced 
thereby. 

Approved  in  Sutton  v.  Fox,  55  Wis.  540,  42  Am.  Bep.  749,  13  N. 
W.  480,  querying  whether  exclusion  of  competent  juror  reversible 
error  where  impartial  jury  secured;  Thompson  v.  Douglass,  35  W. 
Ya.  342,  13  S.  E.  1017,  holding  mere  exclusion  of  juror  upon  Insuf- 
ficient ground  not  reversible  error.    See  note,  1  Am.  St.  Bep.  520. 

To  Constitute  False  Imprisonment  by  Threats,  Proof  of  verbal 
threats  unnecessary;  they  may  consist  of  acts  and  gestures. 

See  note,  118  Am.  St.  Bep.  723. 

8  Tex.  Ap.  365-367,  JONES  V.  STATE. 

Where  Appeal  is  from  Conviction  for  Less  Degree  of  Crime  than 
charged  in  indictment,  party  must  state  offense  of  which  he  was  con- 
victed in  recognizance  on  appeal.    , 

Approved  in  Morrison  v.  State,  37  Tex.  Cr.  602,  40  S.  W.  592,  hold- 
ing sufficient,  recognizance  reciting  charge  of  aggravated  assault  and 
conviction  of  aggravated  assault. 

8  Tez.  Ap.  367-368,  WILLIAMS  v.  STATE. 

Charge  is  Erroneous  Which  Submits  to  Jury  Issues  not  contained 
in  information  for  aggravated  asBault,  and  thereby  allows  conviction 
of  proof  of  aggravation  not  charged. 
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Approved  in  MeGrew  ▼.  State,  19  Tex.  Ap.  304,  holding  eirenm- 
stances  of  aggravation  must  be  proved  as  charge  to  warrant  convie* 
tion  of  aggravated  assault. 

8  Tex.  Ap.  870-372,  DUVAL  V.  STATE. 

Indictment  for  Theft  of  Animal  is  Snillcisnt  if  Describing  animal 
stolen  as  "one  beef  cattle." 

Approved  in  White  v.  State,  10  Tex.  Ap.  175,  reaffirming  mie; 
Bivers  v.  State,  10  Tex.  Ap.  179,  holding  indictment  alleging  wound- 
ing of  "a  hog"  sufficiently  describes  animal;  Smith  v.  State,  24  Tex. 
Ap.  298,  6  S.  W.  41,  holding  no  variance  between  indictment  describ- 
ing animal  as  "one  beef"  and  proof  that  it  was  cow. 

Newly  Discovered  Evidence,  to  Warrant  New  Trial,  must  be  evidence 
discovered  since  former  trial  which  could  not  have  then  been  secured 
by  using  reasonable  diligence,  and  such  as  is  material  and  likely  to 
change  result  and  not  merely  cumulative  or  to  impeach  witness. 

Approved  in  Grate  v.  State,  23  Tex.  Ap.  462,  5  S.  W.  246,  holding 
new  trial  not  granted  for  newly  discovered  evidence  to  impeach  wit* 
nese;  Cruse  v.  State  (Tex.  Or.),  21  S.  W.  371,  new  testimony  impeach- 
ing that  of  assaulted  party  is  not  sufficient  for  new  trial. 

8  Tex.  Ap.  372-377,  CABTEB  ▼.  STATE. 

Continuance  will  not  be  Granted  in  Murder  Trial  to  obtain  proof  of 
threats  against  defendant  in  absence  of  proof  that  at  time  of  killing 
deceased  manifested  intention  of  executing  threats. 

Beaffirmed  in  Buby  v.  State,  9  Tex.  Ap.  356;  Allen  v.  State,  17  Tex. 
Ap.  644. 

8  Tex.  Ap.  377-382,  WASHINGTON  ▼.  STATE. 

Motion  to  Qnasb  Special  Venire  for  Insnfflciency  of  Clerk's  Certifl- 
cate  and  sheriff's  return  thereon,  service  of  true  copy  on  defendant  not 
being  denied,  is  properly  overruled  for  certificate  and  return  may  be 
corrected  by  amendment. 

Approved  in  Murray  v.  State  (Tex.  Ap.),  8  S.  W.  107,  reaffirming 
rule;  Sterling  v.  State,  15  Tex.  Ap.  255,  holding  copy  of  special  venire 
summoned  served  on  defendant  need  not  show  sheriff's  return  on  writ; 
Murray  v.  State,  21  Tex.  Ap.  474,  1  S.  W.  523,  holding  it  is  not  error 
to  permit  sheriff  to  amend  return  on  special  venire;  Bodriguez  v. 
State,  23  Tex.  Ap.  506,  5  S.  W.  255,  holding  proper  to  have  sheriff 
amend  return  on  special  venire;  Suit  v.  State,  30  Tex.  Ap.  322,  17  S. 
W.  459,  holding  proper  to  allow  sheriff  to  amend  return  by  inserting 
true  date. 

Where  Evidence  is  Circnmstantisl,  Evidence  of  All  Facts  or  circum- 
stances tending  to  explain  killing  or  motives  is  admissible. 

Approved  in  Malcolmson  v.  State,  25  Tex.  Ap.  292,  8  S.  W.  471,  in 
dissenting  opinion,  majority  holding  inadmissible,  in  prosecution  for 
embezzlement,  evidence  of  other  fraudulent  transactions;  Gallaher  v. 
State,  28  Tex.  Ap.  271,  12  S.  W.  1090,  holding  admissible,  evidence 
removing  litigation  as  motive  for  homicide.  See  note,  62  L.  B.  A. 
278,  280. 

8  Tez.  Ap.  382-385,  HODDE  V.  STATE. 

Charge  Instructing  Jury  "That  Circumstantial  Evidence  is  capable 
of  leading  mind  to  very  satisfactory  conclusions"  is  erroneous,  as  being 
on  weight  of  circumstantial  evidence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  apply- 
ing rule  in  murder  trial  where  evidence  showed  defendant  purchased 
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cartridges  prior  to  homicide,  and  charge  was  that  if  jury  believe  car- 
tridges were  bought  to  kill  deceased,  etc.;  Walker  y.  State,  13  Tex. 
Ap.  639,  holding  improper  charge  discussing  nature  of  dying  declara- 
tions and  conduct  of  jury  considering  such;  Irvine  v.  State,  20  Tex. 
Ap.  41,  court  should  not,  by  frequent  repetitions,  place  too  prom- 
inently before  jury  any  principle  of  law  involved  in  case. 

Distinguished  in  State  v.  Walters,  7  Wash.  256,  34  Pac.  1100,  in 
dissenting  opinion,  majority  holding  not  error,  remark  of  court  that 
information  need  only  allege  date  to  identify  offense. 

Continuance  Should  be  Granted  in  Murder  Trial  to  obtain  witness 
to  contradict  material  witness  produced  by  prosecution,  defendant 
being  taken  by  surprise  and  proper  steps  being  immediately  taken  to 
secure  absent  witness. 

Approved  in  Eldridge  v.  State,  12  Tex.  Ap.  214,  holding  unauthor- 
ized departure  of  witness  before  examination  surprise  warranting  con- 
tinuance; Boach  V.  State,  21  Tex.  Ap.  253,  17  S.  W.  464,  holding 
motion  for  postponement  should  be  granted  for  surprise  when  absent 
witnesses'  testimony  material. 

8  Tex.  Ap.  386-898,  OBISSOM  v.  STATE. 

Prior  to  Revised  Penal  Ctode,  Applications  for  Contlnoance  after 
first  application  were  addressed  to  discretion  of  court,  revisable  only 
in  clear  case  of  abuse. 

Approved  in  Martin  v.  State,  21  Tex.  Ap.  10,  17  S.  W.  430,  reaffirm- 
ing rule;  Thomas  v.  State,  17  Tex.  Ap.  440,  holding  application  for 
continuance  must  state  facts  expected  to  be  proved  by  witness; 
Weaver  v.  State,  19  Tex.  Ap.  566,  refusing  to  revise  refusal  of  con- 
tinuance where  defendant  not  injured  thereby;  McGee  v.  State,  31 
Tex.  Or.  72,  19  S.  W.  765,  refusing  to  revise  contested  application  for 
third  continuance. 

Application  for  Oontinnance,  Stating  Testimony  expected  to  be 
elicited  from  absent  witness  in  form  of  conclusions,  and  not  facts  and 
appearing  improbable,  is  insufficient. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  635,  37  Am.  St.  Bep.  839, 
21  S.  W.  926,  holding  application  for  continuance  must  definitely  state 
facts  expected  to  be  proved  by  absent  witness. 

Evidence  That  Deceased  was  Quarrelsome  and  Dangerous  when  in 
liquor  is  immaterial  in  trial  for  murder  unless  known  to  defendant  at 
time  of  homicide. 

Approved  in  Childers  v.  State,  30  Tex.  Ap.  193,  28  Am.  St.  Bep. 
900,  16  S.  W.  904,  holding  person  cannot  justify  homicide  by  show- 
ing bad  character  of  deceased,  unless  known  to  him.  See  note,  3  L. 
B.  A.  (n.  s.)  359,  367. 

Refusal  of  Change  of  Venue  is  not  Revisable  When  Testimony  on 
application  was  conflicting. 

Approved  in  Bohannon  v.  State,  14  Tex.  Ap.  302,  holding  change  of 
venue  within  discretion  of  court  revisable  only  when  abused. 

Opinion  as  to  Oullt  or  Innocence  of  Accused,  to  disqualify  person  as 
juror,  must  exist  at  time  of  examination. 

Beaffirmed  in  Hollis  v.  State,  8  Tex.  Ap.  622. 

Erroneous  Acceptance  of  Jurors  is  not  Reversible  Error,  even  though 
defendant  had  exhausted  peremptory  challenges,  where  fair  and  impar- 
tial jury  was  secured. 

Approved  in  Woodard  v.  State,  9  Tex.  Ap.  417,  reaffirming  rule; 
Carter  v.  State,  8  Tex.  Ap.  376,  holding  refusal  to  set  aside  juror  for 
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etnse  not  reversible  error  where  defendant's  peremptory  ehallengeB 
not  exhausted;  Tooney  ▼.  State,  8  Tex.  Ap.  457,  holding  judgment  will 
not  be  reversed  for  error  in  accepting  jurors  unless  peremptory  chal- 
lenges exhausted;  McE^inney  y.  State,  8  Tex.  Ap.  638,  holding  irregu- 
larity in  forming  jury  not  reversible  error  unless  defendant's  peremp- 
tory challenges  exhausted;  Loggins  v.  State,  12  Tex.  Ap.  73,  holding 
erroneous  ruling  on  qualifications  of  jurors  not  reversible  error  unless 
objectionable  jurors  forced  on  defendant;  Woolfolk  v.  State,  85  Ga. 
90,  11  S.  £.  820,  holding  overruling  challenges  to  jury  not  reversible 
error  where  impartial  trial  had. 

8  Tax.  Ap.  898-399,  FLYNN  v.  STATE. 

Wliere  Several  Persons  are  Jointly  Indicted  and  tried  together,  ver- 
dict against  them  should  be  several. 

Approved  in  Hays  v.  State,  30  Tex.  Ap.  473,  17  S.  W.  1063,  reaffirm- 
ing rule;  Sterling  v.  State,  25  Tex.  Ap.  721,  8  Am.  St.  Bep.  453,  9  S. 
W.  45,  holding  erroneous  judgment  assessing  joint  fine  against  defend- 
ants; Cunningham  v.  State,  26  Tex.  Ap.  84,  9  S.  W.  62,  holding  in- 
valid judgment  assessing  joint  fine;  Medis  v.  State,  27  Tex.  Ap.  195, 
11  Am.  St.  Bep.  192,  11  S.  W.  113,  holding  illegal,  verdict  "We,  the 
jury,  find  defendants  guilty,  and  assess  punishment  at  ten  years'  con- 
finement"; Whitcomb  v.  State,  30  Tex.  Ap.  273,  17  S.  W.  260,  holding 
invalid  verdict  and  judgment  assessing  joint  punishment;  Meadow- 
croft  V.  People,  163  lU.  89,  45  N.  £.  312,  35  L.  B.  A.  176,  holding  judg- 
ment fixing  joint  penalty  erroneous. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Gr.  456,  33  S.  W.  878, 
holding  verdict  finding  defendants  guilty  of  murder  and  assessing 
their  punishment  at  death,  good. 

8  Tex.  Ap.  401-406,  BOOEBS  ▼.  STATE. 

Fundamental  Purpose  of  Adoption  of  Gkneral  System  of  penal  laws 
in  1856  was  to  hold  no  citizen  amenable  to  criminal  prosecution  in 
state  unless  offense  of  which  he  was  ch|irged  was  specially  defined  and 
penalty  fixed  by  law  of  state. 

Approved  in  Huckaby  v.  State,  45  Tex.  Cr.  582,  108  Am.  St.  Bep. 
975,  78  S.  W.  944,  applying  rule  in  prosecution  for  forgery  of  will, 
where  statute  does  not  make  will  subject  of  forgery  during  life  of 
testator. 

Distinguished  in  Queen  Ins.  Co.  v.  State,  86  Tex.  262,  24  S.  W.  400, 
22  L.  B.  A.  483,  holding  act  of  March  30,  1889,  not  nullity  because 
not  declaring  any  act  in  violation  thereof,  such  being  implied. 

Prior  to  Act  of  1876,  Providing  for  Detention  and  Oonviction  of 
forgers  of  land  titles,  law  of  Texas  on  subject  applied  only  to  private 
conveyances  or  undertakings  presupposing  right  in  maker  to  dispose 
of  property  and  not  to  instruments  in  nature  of  ofiicial  acts. 

Distinguished  in  Johnson  v.  State,  9  Tex.  Ap.  251,  holding  indict- 
able offense  to  knowingly  utter  as  true  fabricated  official  instrument 
before  act  of  1876. 

8  Tex.  Ap.  406-408,  8IM0O  ▼.  STATE. 

Embezzlement  is  Essentially  Different  from  Theft,  theft  being 
fraudulent  taking  of  personal  property,  while  embezzlement  is  fraud- 
ulent conversion  of  personal  property  lawfully  acquired. 

Approved  in  Whitworth  v.  State,  11  Tex.  Ap.  429,  reaffirming  rule; 
Martin  v.  State,  9  Tex.  Ap.  296,  holding  theft  includes  all  unlawful 
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acquisitions  of  personal  property  punishable  bj  code.  See  noteS;  85 
Am.  Bep.  345;  87  Am.  St.  Bep.  21,  22,  30. 

Bevised  Oode  of  Orimlnal  Procedure  Provides  That  OonVlctlon  may 
be  had  for  embezzlement  under  prosecution  for  theft,  but  is  inappli- 
cable to  offenses  committed  before  its  adoption. 

Approved  in  Simco  v.  State,  9  Tex.  Ap.  345,  348,  same  case  on  ap- 
peal; State  V.  Thompson,  144  Mo.  321,  46  S.  W.  193,  holding  convic- 
tion of  embezzlement  acllowable  under  indictment  for  grand  larceny. 
See  note,  98  Am.  Dec.  161. 

8  Tex.  Ap.  409^12,  EX  PABTE  aUFFEE. 

When  New  Trial  is  Granted  by  Court  of  Appeals,  cause  is  placed  in 
same  position  as  if  no  trial  had  been  had,  but  does  not  operate  as  dis- 
charge of  sureties  on  recognizance  on  bail  bond. 

Approved  in  Wells  v.  State,  21  Tex.  Ap.  596,  2  S.  W.  807,  holding, 
when  judgment  of  conviction  reversed,  defendant  is  bound  on  bail 
bond,  not  on  recognizance. 

8  Tex.  Ap.  412-416,  BEYN0LD8  ▼.  STATE. 

Charge  of  Court  in  Felony  Case  must  Plainly  and  Intelligibly  Qive 
all  law  applicable  to  every  issue  raised  by  evidence. 

Beaffirmed  in  Beed  v.  State,  9  Tex.  Ap.  320;  Burkhard  v.  State,  18 
Tex.  Ap.  619. 

Defendant  is  Entitled  to  Distinct  and  Affirmative  Presentation  of 
issues  arising  upon  evidence,  and  to  have  jury  determine  truth  or 
falsity  of  all  defenses  set  up. 

Approved  in  Greta  v.  State,  9  Tex.  Ap.  434,  reaffirming  rule;  Henry 
▼.  State,  9  Tex.  Ap.  362,  holding  evidence  presenting  issue  of  bona 
fide  acquisition,  court  should  charge  thereon;  Jackson  v.  State,  15  Tex. 
Ap.  88,  holding  court  should  submit  issue  to  jury  where  evidence  re- 
garding self-defense  conflicting;  White  v.  State,  18  Tex.  Ap.  63,  hold- 
ing whether  evidence  true  or  false  question  for  jury  under  charge  of 
court;  Irvine  v.  State,  20  Tex.  Ap.  41,  holding  objectionable,  charge 
presenting  phases  of  defense  in  negative  form  only. 

Erroneous  Admission  of  Evidence  is  not  Material  Error  where  court 
reconsiders  and  excludes  it  and  defendant  suffers  no  prejudice. 

Beaffirmed  in  Graves  v.  State,  14  Tex.  Ap.  120;  Ashlock  ▼.  State, 
16  Tex.  Ap.  21. 

8  Tex.  Ap.  416-425,  84  Am.  Bep.  751,  HATCH  ▼.  STATE. 

Where  New  Trial  has  Been  Granted  by  Court  of  Appeals,  cause  shall 
stand  as  if  new  trial  granted  by  lower  court  and  as  if  no  trial  had 
ever  been  had. 

Approved  in  Moore  v.  State,  21  Tex.  Ap.  668,  2  S.  W.  887,  and  Fuller 
V.  State,  30  Tex.  Ap.  565,  17  S.  W.  1110,  reaffirming  rule;  Clark  v. 
State,  23  Tex.  Ap.  263,  5  S.  W.  116,  holding  inadmissible  evidence  of 
former  conviction  reversed  on  appeal;  Pickett  v.  State  (Tex.  Cr.),  51 
S.  W.  374,  reference  to  former  conviction  in  argument  on  second  trial 
is  cause  for  reversal.  See  notes,  9  Am.  St.  Bep.  567,  and  48  Am.  St. 
Bep.  336. 

Defendant  may  Avail  Himself  of  Every  Technical  or  substantial 
right  which  law  accords  him. 

Beaffirmed  in  House  v.  State,  9  Tex.  Ap.  569.  Approved  in  Hoback 
V.  Commonwealth,  104  Ya.  877,  52  S.  E.  577,  defendant  having  been 
tried  by  jury  irregularly  drawn  is  entitled  to  new  trial. 
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Connsel  Should  not  be  Allowed  to  Ocomient  on  Facts  not  proven 
before  jury  as  true,  and  not  legally  competent  and  admissible  as  evi- 
dence. 

Approved  in  Benson  ▼.  State,  56  Tex.  Or.  55,  56,  118  S.  W.  1050, 
1051,  error  for  district  attorney  to  refer  to  former  conviction  of  ac- 
cused; Jenkins  v.  State,  49  Tex.  Cr.  464,  122  Am.  St.  Bep.  812,  93  S. 
W.  730,  where  identification  of  accused  was  in  question,  illustration 
in  state's  counsel's  argument  how  in  similar  case  judge  approved  of 
identification  by  flash  from  revolver  is  ground  for  reversal;  State  v. 
Williams,  28  Nev.  413,  82  Pac.  355,  where  prosecuting  attorney  re- 
ferred to  confession,  saying  he  might  introduce  it  but  did  not,  and 
in  answer  to  defendant's  counsel's  remark  that  if  introduced  it  would 
benefit  accused  said  he  could  take  stand  and  testify  to  confession,  not 
reversible  error;  Willis  v.  McNeill,  57  Tex.  476,  holding  error  to  allow 
counsel  to  discuss  relative  wealth  of  parties;  T.  &  St.  Louis  B.  B.  v. 
Jarrell,  60  Tex.  270,  holding  error  to  allow  counsel  to  discuss  relative 
wealth  and  position  of  parties;  Eanes  v.  State,  10  Tex.  Ap.  454,  hold- 
ing court  bound  to  stop  counsel  when  exceeding  privileges  in  argu- 
ment; Crawford  v.  State,  15  Tex.  Ap.  505,  holding  reversible  error  to 
allow  counsel  to  indulge  in  illegitimate  argument;  Willingham  v.  State, 
21  Fla.  786,  holding  abuse  of  privilege  of  argument  not  available  as 
error  unless  excepted  to  at  time;  State  v.  Balch,  31  Kan.  469,  2  Pac. 
611,  holding  statement  in  argument,  unwarranted  by  law,  reversible 
error;  United  States  v.  Musser,  4  Utah,  173,  7  Pac.  402,  holding  state- 
ment of  facts  not  in  evidence  in  argument  of  counsel  reversible  error; 
dissenting  opinion  in  Amwine  v.  State,  54  Tex.  Cr.  222,  114  S.  W.  801, 
majority  refusing  to  reverse  because  jury  discussed  verdict  on  former 
trial.  See  notes,  9  Am.  St.  Bep.  566;  1  Am.  St.  Bep.  368;  48  Am.  Bep. 
338;  46  L.  B.  A.  663. 

8  Tex.  Ap.  426-427,  BASS  v.  STATE. 

Dismissal  as  to  Sureties  on  Ball  Bond  not  Served  With  Scire  Facias 
and  proceeding  to  judgment  against  those  served  is  allowable. 

Beaffirmed  in  Bay  v.  State,  16  Tex.  Ap.  271. 

8  Tex.  Ap.  427-430,  SHIBLDS  ▼.  STATE. 

Enforcement  of  Bule  Excluding  Witnesses  from  Conrtroom  is  within 
discretion  of  court,  revisable  only  in  case  of  abuse. 

Approved  in  Estep  v.  State,  9  Tex.  Ap.  370,  and  Creswell  v.  State, 
14  Tex.  Ap.  16,  both  reaffirming  rule;  Pierson  v.  State,  18  Tex.  Ap. 
563,  holding  recalling  of  witnesses  discharged  from  rule  within  dis- 
cretion of  court. 

8  Tex.  Ap.  431-432,  OABaiU.  ▼.  STATE. 

Unavoidable  Delay  in  Taking  Ball  of  Person  under  arrest  does  not 
constitute  false  imprisonment. 

See  note,  67  Am.  St.  Bep.  420. 

8  Tex.  Ap.  482-434,  GBANT  y.  STATE. 

Recognizance  must  be  Entered  into  at  Term  of  Court  at  which  con- 
viction is  had. 

Approved  in  Koritz  v.  State,  27  Tex.  Ap.  54,  10  S.  W.  758,  holding 
appeal  bond  must  be  entered  into  at  trial  term  and  cannot  be  per- 
fected at  subsequent  term;  Simpson  v.  State  (Tex.  Cr.),  25  S.  W.  425, 
Miller  V.  State  (Tex.  Cr.),  26  S.  W.  71,  both  holding  recognizance  can- 
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not  be  amended  after  adjournment  of  term;  McGongh  ▼.  State  (Tex. 
Or.),  50  S.  W.  713,  recognizance  cannot  be  amended  nor  new  one  exe- 
cuted after  the  term. 

Becognlzance  is  Obligation  of  Record,  and  Wlien  Once  Entered  into 
cannot  be  altered  without  consent  of  parties. 

Beaffirmed  in  Gragg  y.  State,  18  Tex.  Ap.  296;  Wegner  v.  State,  28 
Tex.  Ap.  420,  13  S.  W.  608. 

An  InsnfAcient  Becognlzance  will  not  Support  an  Appeal  in  a  crim- 
inal case. 

Approved  in  Nichols  v.  State  (Tex.  Cr.),  29  S.  W.  383,  recognizance 
must  recite  offense  of  which  appellant  was  convicted. 

8  Tex.  Ap.  434-446,  LOOGINS  ▼.  STATE. 

Entry  on  Minutes  of  Presentment  of  Indictment  is  not  absolutely 
essential  to  validity  of  subsequent  proceedings. 

Beaffirmed  in  Barr  v.  State,  16  Tex.  Ap.  335;  Cook  v.  State,  22  Tex. 
Ap.  526,  3  S.  W.  751;  Crook  v.  State,  27  Tex.  Ap.  240,  11  S.  W.  446. 
See  note,  62  Am.  Dec.  545. 

Acts  and  Declarations  of  Confederate  Done  in  Furtberance  of  com- 
mon design  are  admissible  in  evidence  against  codefendant,  but  evi- 
dence of  existence  of  combination  existing  at  time  must  be  submitted 
to  jury. 

Beaffirmed  in  Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436;  Log- 
gins  V.  State,  12  Tex.  Ap.  72,  76.  Approved  in  Smith  v.  State,  46  Tex. 
Cr.  285,  108  Am.  St.  Bep.  991,  81  S.  W.  945,  where  evidence  showed 
defendant  acted  with  parents  in  resisting  execution  of  writ,  charge 
not  instructing  to  find  existence  of  conspiracy  before  considering  acts 
and  declarations  of  co-conspirators  erroneous.  See  notes,  3  Am.  St. 
Bep.  476,  and  3  Am.  St.  Bep.  490. 

Declarations  of  Codefendant  are  Inadmissible,  though  made  in  pres- 
ence of  defendant,  where  defendant  unable  at  time  to  deny  them,  or 
statements  do  not  call  for  denial. 

Approved  in  Crowell  v.  State,  56  Tex.  Cr.  491,  120  S.  W.  904,  in 
order  that  defendant's  silence  may  be  evidence,  statement  should 
amount  to  an  accusation  against  him;  State  v.  Mortensen,  26  Utah, 
332,  73  Pac.  568,  applying  rule  in  prosecution  for  murder,  where  father 
of  deceased  said  in  presence  of  accused,  "He  murdered  you  for  a  re- 
ceipt on  your  body,"  and  accused  made  no  reply;  Ex  parte  Kennedy 
(Tex.  Cr.),  57  S.  W.  648,  holding  statements  not  made  in  presence  of 
defendant  inadmissible  against  him. 

Charge  on  Circumstantial  Evidence  WMch  Clearly  Presents  Law 
governing  jury  in  reaching  conclusion  upon  such  evidence,  regardless 
of  form  of  expression  used,  is  sufficient. 

Beaffirmed  in  Hubby  v.  State,  8  Tex.  Ap.  608. 

Mere  Proof  of  Commission  of  Crime  by  Two  or  More  Parties  is  in- 
sufficient in  itself  to  justify  conclusion  that  conspiracy  was  formed. 

Approved  in  Territory  of  Arizona  v.  Turner,  4  Ariz.  293,  37  Pac. 
369,  in  prosecution  for  conspiracy  to  commit  misdemeanor  by  killing 
cattle,  mere  proof  of  killing  cattle  by  defendant  and  others  insuffi- 
cient to  prove  conspiracy. 

8  Tex.  Ap.  445-447,  LINDLEY  y.  STATE. 

In  Charging  Jury  in  Theft  Case,  Court  must  Accurately  Define  of- 
fense, and  where  eviden^ce  is  circumstantial,  court  should  charge  on 
circumstantial  evidence. 
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Approved  in  Henzy  y.  State,  9  Tex.  Ap.  362,  holding  where  evidence 
raises  i^sue  of  bona  fide  acquisition^  court  should  charge  thereon.  See 
note,  69  L.  B.  A.  195. 

8  Tex.  Ap.  447-461,  HOWARD  ▼.  STATE. 

Conviction  for  Bnrglary  wlU  not  Bar  Prosecution  for  theft,  though 
both  offenses  committed  in  same  transaction. 

Approved  in  Turner  v.  State,  22  Tex.  Ap.  43,  2  S.  W.  619,  holding 
conviction  for  burglary  under  indictment  charging  burglary  and  theft 
bars  prosecution  for  theft;  Williams  v.  State,  24  Tex.  Ap.  72,  5  S.  W. 
839y  holding  where  indictment  charges  burglary  and  theft,  conviction 
for  burglary  bars  prosecution  for  theft;  Crawford  v.  State,  31  Tex. 
Cr.  55,  19  S.  W.  767,  holding  conviction  under  indictment  charging 
burglary  and  theft  bars  subsequent  indictment  for  either;  Loakman 
V.  State,  32  Tex.  Gr.  564,  25  S.  W.  23,  holding  both  offenses  merged 
where  indictment  charges  both  burglary  and  theft;  People  v.  Devlin, 
143  Gal.  130,  76  Pac.  901,  in  prosecution  for  burglary,  defendant  could 
not  plead  in  bar  former  conviction  for  petit  larceny  committed  in 
connection  with  burglary;  Sharp  v.  State,  61  Neb.  191,  85  N.  W.  39, 
where  nolle  prosequi  was  entered  in  another  county  as  to  charge  of 
burglary  connected  with  larceny,  this  is  no  bar  to  present  prosecution 
for  larceny;  Boswell  v.  State,  20  Fla.  877,  holding  conviction  of  as- 
sault and  battery  in  justice's  court  no  bar  to  prosecution  for  assault 
with  deadly  weapon;  State  v.  Ingalls,  98  Iowa,  730,  68  N.  W.  446,  hold- 
ing acquittal  of  larceny  no  bar  to  prosecution  for  breaking  and  enter- 
ing. See  notes,  5  Am.  St.  Bep.  901;  58  Am.  Dec.  542;  92  Am.  St.  Bep. 
151. 

Indictment  for  Bnrglary  is  Sufficient  Though  Charging  Theft  in  con- 
nection with  burglary. 

Approved  in  Black  v.  State,  18  Tex«  Ap.  127,  reaffirming  rule;  Miller 
V.  State,  16  Tex.  Ap.  420,  holding  indictment  good  though  charging 
both  burglary  and  theft.    See  note,  92  Am.  St.  Bep.  152. 

In  Prosecution  for  Bnrglary  and  Another  Offense  committed  with  it, 
proper  practice  is  to  proceed  by  separate  indictments  and  separate 
prosecutions. 

Approved  in  Bust  v.  State,  31  Tex.  Gr.  77,  19  S.  W.  764,  reaffirming 
rule;  Smith  v.  State,  22  Tex.  Ap.  353,  3  S.  W.  239,  holding  separate 
prosecutions  maintainable  where  theft  committed  in  connection  with 
burglary. 

8  T«z.  Ap.  451-452,  ANGBIJ:!  V.  8TATE. 

Confession  Mads  After  Arrest  and  on  Suggestion  of  deputy  sheriff 
that  there  was  no  use  denying  crime  is  inadmissible.  See  note^  18  L. 
B.  A.  (n.  B.)  792. 

8  Tex.  Ap.  452-463,  TOONEY  v.  STATE. 

Brroneons  Rulings  in  Accepting  Jurors  will  not  be  Bevised  where 
defendant  has  not  exhausted  peremptory  challenges. 

Reaffirmed  in  Loggins  v.  State,  12  Tex.  Ap.  84. 

In  Trial  for  Murder  by  Poisoning,  Statements  of  Deceased  when 
found  prostrated  and  helpless  behind  defendant's  saloon  on  day  before 
death  are  admissible  as  part  of  res  gestae. 

Approved  in  Bice  v.  State,  54  Tex.  Gr.  158,  112  S.  W.  303,  admitting 
declarations  of  deceased  made  within  hour  after  administration  of 
poison;  Lewis  ▼.  State,  29  Tex.  Ap.  204,  25  Am.  St.  Bep.  721,  15  S. 
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W.  643,  holding  declarations  made  half  hoar  after  being  wounded  ad- 
missible as  res  gestae;  Castillo  v.  State,  31  Tex.  Or.  152,  37  Am.  St. 
Rep.  797,  19  S.  W.  894,  holding  declarations  admissible  as  res  gestae 
if  springing  from  principal  fact  and  made  at  time  near  it;  Ramsey 
V.  State  (Tex.  Cr.),  63  S.  W.  877,  holding  admissible,  testimony  show- 
ing excitement  of  prosecutrix  shortly  after  incest. 

Wliere  Case  is  not  Dep^ident  on  Olrcnmstantial  Evidence,  court 
need  not  charge  on  conclusiveness  of  such  evidence. 

Reaffirmed  in  Makinson  v.  State,  16  Tex.  Ap.  143.  Approved  in 
dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168,  118  S.  W.  1067, 
majority  holding  instruction  unnecessary  where  direct  evidence  of 
defendant's  presence  at  crime.    See  note,  69  L.  R.  A.  211. 

Acts  and  Declarations  of  Defendant  Indicating  Apprehension  on  his 
own  account  as  to  consequence  of  deceased's  condition  are  admissible. 

Approved  in  State  v.  Sheppard,  49  W.  Va.  602,  39  S.  E.  685,  holding 
in  prosecution  for  murder,  where  witness  testified  that  when  defend- 
ant was  in  jail  he  told  him  he  could  tell  all  about  murder,  but  was 
told  not  to  tell,  and  defendant  denying  this,  said  he  might  have  told 
witness  he  knew  the  night  wife  was  murdered,  admissible. 

8  Tex.  Ap.  463-465,  AOHTEBBEBG  v.  STATE. 

Doctrine  of  Reasonable  Donbt  Does  not  Apply  to  jurisdictional  fact 
of  venue  of  offense. 

Approved  in  Hoffman  v.  State,  12  Tex.  Ap.  407,  McGill  v.  State, 
25  Tex.  Ap.  512,  8  S.  W.  663,  Wilson  v.  State,  62  Ark.  499,  54  Am. 
St.  Rep.  304,  36  S.  W.  842,  and  Andrews  v.  State,  21  Fla.  611,  all 
reaffirming  rule;  Willis  v.  State,  10  Tex.  Ap.  495,  holding  indictment 
may  lay  venue  in  either  county  where  offense  committed  within  four 
hundred  yards  of  county  line.  See  notes,  54  Am.  St.  Rep.  304;  97  Am. 
St.  Rep.  785. 

Former  Acquittal  or  Conviction  Is  No  Bar  to  Prosecution  for  higher 
degree  of  offense  of  which  trial  court  had  no  jurisdiction  unless  trial 
was  upon  indictment  or  information. 

Approved  in  Henkel  v.  State,  27  Tex.  Ap.  511,  11  S.  W.  672,  reaffirm- 
ing rule;  Grisham  v.  State,  19  Tex.  Ap.  512,  holding  trial  on  indict- 
ment for  offense  in  court  without  jurisdiction  bars  further  prosecu- 
tion; State  V.  Gustin,  152  Mo.  114,  53  S.  W.  423,  holding  prosecution 
under  city  ordinance  does  not  bar  prosecution  for  felony. 

8  Tex.  Ap.  467-471,  BPEABS  ▼.  STATE. 

Exroneous  Charge  on  Penalty  of  Offense  is  Material  Error  even 
though  not  excepted  to. 

Reaffirmed  in  Veal  v.  State,  8  Tex.  Ap.  478;  Irvin  v.  State,  25  Tex. 
Ap.  588,  8  S.  W.  682. 

Penalty  for  Pursuing  Taxable  Occupation  Withont  License  is  fixed 
at  not  less  than  amount  of  license  tax  and  not  more  than  double  that 
amount,  and  when  part  of  tax  is  levied  by  county  commissioners, 
amount  of  such  levy  must  be  alleged  and  proved. 

Approved  in  Archer  v.  State,  9  Tex.  Ap.  80,  Sheffield  v.  State,  14 
Tex.  Ap.  238,  Rather  v.  State,  15  Tex.  Ap.  558,  and  Mansfield  v.  State, 
17  Tex.  Ap.  471,  all  reaffirming  rule;  Scott  v.  State,  47  Tex.  Cr.  178, 
82  S.  W.  657,  setting  aside  conviction  where  record  failed  to  show 
tax  was  levied  by  county  upon  occupation  of  selling  intoxicants; 
Crews  Y.  State,  10  Tex.  Ap.  293,  holding  under  indictment  for  pursu- 
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ing  taxable  occupation  without  license,  state  must  allege  and  prove 
tax  due. 

Treaty  Between  United  States  and  Spain  Adopting  Bed  Biyer  as 
boundary  line,  without  designating  either  bank,  middle  of  river  will 
be  understood  to  be  intended. 

Approved  in  Parsons  v.  Hunt,  W  Tex.  424,  84  8.  W.  645,  where 
owner  of  land  fronting  on  Bed  river  permitted  defendant  to  use  it 
for  landing  his  ferry-boat,  plaintiff,  who  purchased  land,  could  enjoin 
defendant,  in  absence  of  license  from  commissioner's  court,  from  main- 
taining ferry;  State  v.  Burton,  105  La.  518,  29  So.  971,  holding  in  prose- 
cution for  selling  intoxicants  without  license,  where  evidence  showed 
defendant  anchored  boat  in  Sabine  river,  which  is  boundary  between 
Texas  and  Louisiana,  on  Texas  side,  Louisiana  courts  have  no  juris- 
diction.   See  note,  65  L.  B.  A.  955. 

8  Tez.  Ap.  471-474,  FUBY  v.  STATE. 

Defendant  In  OrlnUnal  Oase  is  Preeiuned  Innocent  Until  Proven 
CSnilty  by  legal  evidence,  and  is  entitled  to  acquittal  where  reasonable 
doubt  as  to  guilt  exists. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  639,  holding  properly 
refused,  charge  explaining  meaning  of  reasonable  doubt;  Schultz  v. 
State,  20  Tex.  Ap.  320,  holding  improper,  charge  attempting  amplifi- 
cation or  explanation  of  reasonable  doubt;  Bramlette  v.  State,  21  Tex. 
Ap.  619,  2  S.  W.  767,  holding  proper,  charge  on  reasonable  doubt  fol- 
lowing language  of  code. 

Charge  is  Ezroneous  by  Wbicli  Jury  Might  be  Misled  into  Ooncln- 
flion  that  evidence  submitted  is  sufficient  to  rebut  presumption  of  in- 
nocence. 

Beaffirmed  in  McPhail  v.  State,  9  Tex.  Ap.  165;  Cohea  v.  State,  9 
Tex.  Ap.  174. 

Where  Erroneous  Charge  was  Excepted  to  in  Trial  Courts  court  of 
appeals  must  vacate  judgment  of  conviction  on  determining  that 
charge  was  erroneous  without  inquiring  whether  or  not  defendant  was 
prejudiced. 

Beaffirmed  in  Vincent  v.  State,  9  Tex.  Ap.  304. 

8  Tex.  Ap.  474-478,  VEAL  v.  STATE. 

Violent  and  Indecent  Familiarity  With  Person  of  Female  against 
her  will,  by  adult  male,  is  aggravated  assault. 

Approved  in  George  v.  State,  11  Tex.  Ap.  97,  reaffirming  rule;  At- 
kins V.  State,  11  Tex.  Ap.  14,  holding  charge  on  aggravated  assault 
should  state  that  improper  liberties  were  taken  against  will  of  female; 
Mclnturf  v.  State,  20  Tex.  Ap.  355,  holding  admissible,  in  murder  case, 
declarations  connecting  person  with  murder,  made  immediately  after 
commission;  Bobertson  v.  State,  30  Tex.  Ap.  502,  17  S.  W.  1070,  hold- 
ing violent  and  indecent  familiarity  with  female  without  her  consent, 
without  intent  to  rape,  by  adult  male,  is  aggravated  assault. 

Statements  of  Female  are  Admissible  in  Evidence  where  indictment 
charges  aggravated  assault,  consisting  of  violent  and  indecent  famili- 
arity with  person  of  female,  only  where  such  complaints  are  part  of 
res  gestae,  i.  e.,  voluntary,  spontaneous  and  contemporaneous  with 
main  fact  and  explanatory  thereof. 

Approved  in  Castillo  v.  State,  31  Tex.  Or.  151,  37  Am.  St.  Bep.  796, 
19  8.  W.  893,  holding  admissible,  as  res  gestae,  voluntary  declarations 
springing  from  principal  fact  at  time  near  alleged  offense. 
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In  Prosecution  for  Aggravated  Assault  Consisting  of  Violent  and 
indecent  familiarities  with  person  of  female,  evidence  is  sufficient  to 
support  indictment  if  showing  defendant  to  be  man  and  female  to  be 
wife  and  mother. 

Approved  in  Gaston  v.  State,  11  Tex.  Ap.  147,  refusing  to  reverse 
because  not  proved  that  defendant  was  man,  where  fact  unquestioned; 
Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  holding  failure  to 
prove,  in  ease  of  aggravated  assault,  that  defendant  was  adult  man, 
not  error  unless  controverted. 

When  Statnte  Ameliorates  Penalty,  Bnbseqnent  to  Offense  but  before 
trial,  defendant  is  punishable  under  new  law  unless  he  elect  punish- 
ment under  old  law. 

Approved  in  Rich  v.  State,  9  Tex.  Ap.  176,  and  Mclnturf  v.  State, 
20  Tex.  Ap.  353,  reaffirming  rule;  Bostic  v.  State,  22  Tex.  Ap.  137, 
2  S.  W.  539,  holding  fundamental  error,  charge  giving  penalty  under 
old  if  ameliorated  by  new  statute,  in  absence  of  election;  Irvin  v. 
State,  25  Tex.  Ap.  588,  8  S.  W.  682,  holding  erroneous,  charge,  cor- 
rect as  to  maximum  penalty,  failing  to  instruct  as  to  lesser  penalty. 

Court  of  Appeals  will  Bevise  Fundamental  Errors  committed  in 
charge  to  jury  in  misdemeanor  cases  though  not  excepted  to. 

Reaffirmed  in  Harris  v.  State,  9  Tex.  Ap.  313;  Comer  v.  State,  26 
Tex.  Ap.  514,  10  S.  W.  108. 

8  Tex.  Ap.  478-493,  BOACH  V.  STATS. 

Under  Penal  Code,  All  Murder  Committed  by  Poison,  starving,  or 
torture,  or  in  perpetration  or  attempt  at  perpetration  of  arson,  rob- 
bery, rape,  or  burglary,  is  murder  in  first  degree,  and  where  indict- 
ment charges  murder  so  committed,  evidence  and  charge  must  be  con- 
fined to  murder  as  charged. 

Approved  in  Kennedy  v.  State,  9  Tex.  Ap.  403,  and  Mendez  v.  State, 
29  Tex.  Ap.  612,  16  S.  W.  767,  both  reaffirming  rule;  Lewellen  v.  State, 
54  Tex.  Cr.  641,  114  S.  W.  1179,  condemning  indictment  that  charged 
defendant  with  carrying  pistol  on  ''or"  about  his  person;  Gonzales  v. 
State,  19  Tex.  Ap.  400,  holding  murder  in  perpetration  of  robbery 
murder  in  first  degree  and  evidences  express  malice;  Hedrick  v.  State, 
40  Tex.  Gr.  538,  51  S.  W.  254,  holding  murder  in  perpetration  of  bur- 
glary murder  in  first  degree.    See  note,  63  L.  B.  A.  394,  395. 

Where  Indictment  Charges  Murder  on  Express  Malice  Alone,  evi- 
dence of  violence  and  perpetration  of  murder  in  any  mode  named  by 
code  is  admissible  as  establishing  express  malice. 

Reaffirmed  in  Reyes  v.  State,  10  Tex.  Ap.  6.  Approved  in  Ranson 
V.  State  (Tex.  Gr.),  70  S.  W.  963,  holding  in  prosecution  for  murder 
with  malice  aforethought,  where  evidence  showed  murder  was  com- 
mitted in  perpetration  of  robbery,  it  was  not  necessary  for  court  to 
define  robbery.    See  note,  63  L.  R.  A.  360,  395. 

Under  Indictment  for  Murder  on  Express  Malice,  where  evidence 
shows  murder  in  perpetration  of  robbery,  charge  on  express  malice, 
and  that  all  murder  committed  in  perpetration  of  robbery  is  murder 
in  first  degree,  is  correct. 

Approved  in  Sharpe  v.  State,  17  Tex.  Ap.  497,  498,  512,  reaffirming 
rule;  Washington  v.  State,  25   Tex.  Ap.  393,  8  S.  W.  643,   holding 
murder  in  commission  of  rape  murder  in  first  degree  and  evidence  of 
express  malice;  Little  v.  State,  39  Tex.  Gr.  661,  47  S.  W.  987,  holding 
correct  charge  that  murder  in  commission  of  robbery  is  murder  in  first 
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degree  where  evidence  tended  to  show  robbery.  See  note,  63  L.  B.  A. 
394. 

ConTlctioii  cannot  Stand  on  Testimony  of  Accomplice  not  corrobora- 
ted hj  other  evidence  tending  directly  to  connect  defendant  with  of- 
fense committed. 

Approved  in  Simmons  v.  State,  50  Tex.  Or.  528,  97  S.  W.  1052,  hold- 
ing in  prosecntion  for  burglary  and  theft  of  harness,  where  evidence 
showed  witness  purchased  harness  from  defendant  for  inadequate 
price,  court  should  have  charged  on  accomplice's  testimony;  Wright 
V.  State,  47  Tex.  Or.  434,  84  S.  W.  593,  holding  charge  that  corrobora- 
ting evidence  must,  without  aid  of  accomplice's  testimony,  tend  to 
connect  defendant  with  crime,  sufficient;  Welden  v.  State,  10  Tex. 
Ap.  402,  holding  corroboration  of  accomplice  must  tend  directly  to  con- 
nect defendant  with  offense;  Boyd  v.  State,  24  Tex.  Ap.  583,  5  Am.  St. 
Bep.  912,  6  S.  W.  856,  holding  corroboration  of  accomplice's  testimony 
must  show  complicity  of  defendant  in  offense.  See  note,  98  Am.  St. 
Bep.  169. 

Where  an  Indictment  in  the  Usual  Form  Charges  Murder,  it  charges 
all  kinds  or  species  of  murder  that  could  be  committed  by  the  means 
alleged. 

Approved  in  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Bep.  776, 
110  S.  W.  742,  upholding  indictment  alleging  in  different  counts  that 
murder  was  committed  in  peipetration  of  arson  and  of  burglary. 

8  Tex.  Ap.  493-496,  BSYNOLDB  ▼.  STATE. 

Befusal  of  Continuance  is  not  Beversible  Error  where  absent  testi- 
mony, when  considered  with  evidence  adduced  at  trial,  is  not  material. 

Beaffirmed  in  Dowdy  v.  State,  9  Tex.  Ap.  293. 

8  Tex.  Aik  49^-601,  MOOBE  v.  STATE. 

Betum  of  Stolen  Property  must  be  Actoal  and  of  itself  demonstrate 
contrition  to  entitle  thief  to  mitigated  penalty. 

Beaffirmed  in  Bird  v.  State,  16  Tex.  Ap.  532. 

8  Tex.  Ap.  601-509,  TUIXEB  v.  STATE. 

AxBon  is  Offense  Against  Security  of  Habitation;  hence  actual  title 
and  ownership  are  generally  immaterial  in  prosecution  for  arson. 

Approved  in  Woolsey  v.  State,  30  Tex.  Ap.  347,  17  S.  W.  547,  hold- 
ing courts  will  not  question  occupant's  ownership  of  building  if 
actually  his  dwelling.    See  notes,  81  Am.  Dec.  65;  32  L.  B.  A.  648. 

Distinguished  in  Goldsmith  v.  State,  46  Tex.  Cr.  558,  81  S.  W.  711, 
holding  in  prosecution  for  arson  of  unoccupied  house,  proof  of  owner- 
ship by  deed  is  necessary. 

Indictment  for  Arson  is  Sufficient  Under  Statute,  if  charging  burn- 
ing to  have  been  willfully  done. 

See  note,  81  Am.  Dec.  71. 

Indictment  Charging  Person  aa  Principal  Need  not  Allege  Facts  con- 
stituting person  principal. 

Beaffirmed  in  Bed  v.  State,  39  Tex.  Cr.  669,  73  Am.  St.  Bep.  968,  47 
S.  W.  1004. 

Owner  may  Commit  Arson  Under  Code,  and  Under  Indictment  charg- 
ing owner  with  arson,  ownership  must  be  alleged  and  proved  as  al- 
leged. 

Beaffirmed  in  Mulligan  v.  State,  25  Tex.  Ap.  203^  8  Am.  St.  Bep. 
437,  7  S.  W.  665. 

6  Tex.  Notes — 8 
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Distingnished  in  Hester  ▼.  State  (Tex.  Gr.),  51  S.  W.  933,  proof  that 
burned  property  was  schoolhouse  and  who  was  then  county  judge  is 
proof  of  ownership  under  statute. 

ErroneoiiB  Ohargv,  Unless  Excepted  to  When  Giyen,  is  not  reversible 
error  unless  calculated  to  prejudice  rights  of  defendant. 
Approved  in  Mace  v.  State,  9  Tex.  Ap.  114,  and  Vincent  v.  State, 

9  Tex.  Ap.  304,  both  reaffirming  rule;  Maddox  v.  State,  12  Tex.  Ap. 
435,  holding  court  will  reverse  judgment  for  erroneous  charge  in 
felony  case  if  excepted  to  or  calculated  to  injure  defendant. 

If  Defendant  Bequests  Erroneous  Charge,  Which  is  Refused  because 
already  given,  he  cannot  complain  on  appeal. 

Approved  in  Carbough  v.  State,  49  Tex.  Cr.  454,  93  S.  W.  738,  apply- 
ing rule  in  trial  for  murder,  where  court,  in  charging  on  corroboration 
of  accomplice's  testimony,  failed  to  instruct  accomplice's  testimony 
must  be  believed  to  be  true,  it  appearing  defendant  asked  for  similar 
charge. 

8  Tex.  Ap.  510-515,  DAVIS  ▼.  STATE. 

Confessions  of  Defendant  Made  While  Under  Arrest  are  inadmissible 
in  evidence  against  him,  except  in  so  far  as  found  to  be  true  from 
statement  of  facts  or  circumstances  made  in  connection  therewith. 

Approved  in  Cock  v.  State,  8  Tex.  Ap.  668,  Walker  v.  State,  9  Tex. 
Ap.  40,  O'Connell  v.  State,  10  Tex.  Ap.  570,  Massey  v.  State,  10  Tex. 
Ap.  549,  Kennon  v.  State,  11  Tex.  Ap.  362,  Allison  v.  State,  14  Tex. 
Ap.  128,  Nolen  v.  State,  14  Tex.  Ap.  485,  46  Am.  Bep.  253,  and  Weller 
V.  State,  16  Tex.  Ap.  213,  214,  all  reaffirming  rule;  Buntain  v.  State, 
15  Tex.  Ap.  488,  holding  admissible,  statement  of  defendant  found 
to  be  substantially  true;  Yates  v.  State,  47  Ark.  174,  1  S.  W.  65,  hold- 
ing confession  of  guilt  inadmissible  though  property  recovered  through 
information  given.    See  note,  53  L.  B.  A.  406. 

8  Tex.  Alk  516-^20,  BEBBY  v.  STATE. 

Correctness  of  Charge  is  Determined  by  Beference  to  Evidence  ad- 
duced, to  which  charge  must  be  confined. 

Approved  in  Hooton  v.  State,  53  Tex.  Gr.  8,  108  S.  W.  652,  and  Eanes 
V.  State,  10  Tex.  Ap.  451,  both  reaffirming  rule;  Neyland  v.  State,  13 
Tex.  Ap.  547,  holding  charge  on  manslaughter  improper  without  evi- 
dence of  adequate  cause;  Burkhard  v.  State,  18  Tex.  Ap.  619,  holding 
charge  on  murder  in  second  degree  unnecesBary  if  issue  not  raised  by 
evidence. 

8  Tex.  Ap.  520-629,  DOUGIaASS  Y.  STATE. 

When  Homicide  is  Intentionally  Committed,  and  evidence  shows 
neither  express  malice  nor  facts  excusing,  justifying  or  mitigating  act, 
malice  is  implied  and  offense  is  murder  in  second  degree. 

Approved  in  Hubby  v.  State,  8  Tex.  Ap.  608,  Neyland  v.  State,  13 
Tex.  Ap.  549,  Turner  v.  State,  16  Tex.  Ap.  391,  and  Smith  v.  State,  19 
Tex.  Ap.  110,  all  reaffirming  rule;  Martinez  v.  State,  30  Tax.  Ap.  137, 
28  Am.  St.  Bep.  896,  16  S.  W.  768,  holding  implied  malice  is  that  which 
law  infers  from  or  imputes  to  certain  acts. 

Verdict  of  Jury  will  not  be  Disturbed  on  Appeal  where  evidence  is 
conflicting. 

Beaffirmed  in  Walker  v.  State,  14  Tex.  Ap.  629. 
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8  Toe.  Ap.  629-532,  PLUMLEY  v.  STATE. 

No  Bill  of  Exceptions  Haying  Been  Sa^ed  to  overraling  of  applica- 
tion for  continuance,  it  is  not  subject  to  revision  on  appeal. 

Beaffirmed  in  Esher  y.  State,  13  Tex.  Ap.  610. 

Ukider  Penal  Code  Where  Defendant  Pleads  In  Abatement  that  in- 
dictment charges  P.,  B.,  and  B.  with  crime,  and  that  his  name  is  not 
P.,  B.y  or  B.y  it  is  proper  for  court  to  order  indictment  amended  so  as 
to  give  defendant's  true  name. 

Approved  in  Wardlow  v.  State,  18  Tex.  Ap.  358,  holding  proper  to 
allow  amendment  of  indictment  hy  substituting  true  name.  See  note, 
8  L.  B.  A.  837. 

8  Tex.  Ap.  532-538,  AINBWOBTH  v.  STATE. 

Charge  That  Bnrdoi  Is  on  Defendant  to  Establish  Facts  excusing  or 
justifying  acts,  when  facts  constituting  offense  have  been  proved,  is 
improper  where  evidence  is  conflicting. 

Approved  in  Batliff  v,  State  (Tex.  Cr.),  78  S.  W.  936,  on  trial  for 
violating  local  option  law,  question  being  whether  sale  was  made, 
charge  that  when  facts  have  been  proved  constituting  offense,  defend- 
ant must  establish  facts  to  excuse  prohibited  act,  is  ground  for  re- 
versal; Dubose  V.  State,  10  Tex.  Ap.  254,  holding  erroneous  charge  that 
prosecution  having  proved  offense,  defense  must  excuse  or  justify  act; 
Luera  v.  State,  12  Tex.  Ap.  260,  holding  erroneous  charge  that  offense 
being  proved,  defendant  must  excuse  or  justify  it;  Jones  v.  State,  13 
Tex.  Ap.  13,  holding  erroneous  charge  that  offense  being  proved,  de- 
fendant must  prove  facts  justifying  or  excusing  it. 

Homicide  is  Justifiable  as  Being  in  Self-defense  without  resort  to 
other  means  of  avoidance,  when  acts  of  deceased  reasonably  indicate 
intention  to  commit  murder,  maiming  and  certain  other  felonies. 

Approved  in  Kendall  v.  State,  8  Tex.  Ap.  579,  Barrett  v.  State,  9 
Tex.  Ap.  38,  Branch  v.  State,  15  Tex.  Ap.  103,  Gilly  v.  State,  15  Tex. 
Ap.  301,  Short  v.  State,  15  Tex.  Ap.  376,  Cartwright  v.  State,  16  Tex. 
Ap.  487,  Hunnicutt  v.  State,  18  Tex.  Ap.  522,  and  Hunnicutt  v.  State, 
20  Tex.  Ap.  645,  all  reaffirming  rule;  Terrell  v.  State,  53  Tex.  Cr.  608, 
111  S.  W.  155,  one  need  only  resort  to  all  reasonable  means  at  hand 
to  avoid  necessity  of  killing  in  self-defense;  HUl  v.  State,  10  Tex. 
Ap.  626,  holding,  where  deceased  endeavoring  to  force  defendant  into 
cistern,  defendant  may  kill  without  attempting  other  means;  Jordan 
V.  State,  11  Tex.  Ap.  450,  holding  sufficient  to  establish  self-defense, 
if  person  acted  on  reasonable  appearance  and  belief  of  danger;  Foster 
V.  State,  11  Tex.  Ap.  109,  holding  if  defendant  reasonably  believed 
himself  in  danger,  he  may  kill  without  resort  to  other  preventives; 
King  V.  State,  13  Tex.  Ap.  281,  holding  under  article  570,  Penal  Code, 
homicide  is  justifiable  without  attempt  at  avoidance. 

Miscellaneous. — ^Bright  v.  State,  10  Tex.  Ap.  86,  reaffirming  whole 
case  generally. 

8  Tex.  Ap.  538-539,  OALVEBT  v.  STATE. 

Under  Constitntlon,  All  Prosecutions  must  be  Carried  on  in  name 
and  by  authority  of  state  of  Texas,  and  conclude  "against  the  peace 
and  dignity  of  the  state.'' 

Approved  in  Baumgartner  v.  State,  23  Tex.  Ap.  336,  5  S.  W.  114, 
holding  fatal,  variance  between  complaint  and  information  regarding 
date  of  offense. 
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Variance  Between  Allegations  of  Affidavit  and  Information  regard- 
ing ownership  of  lands  from  which  timber  is  alleged  to  have  been 
taken  is  fatal. 

Approved  in  State  v.  Hazledahl,  2  N.  D.  528,  52  N.  W.  318,  16  L.  B. 
A.  150,  holding  invalid,  indictment  not  conforming  to  requirements  of 
state  constitution. 

Distinguished  in  State  v.  Thompson,  4  S.  D.  99,  55  N.  W.  726,  hold- 
ing indictment  need  not  recite  that  prosecution  is  hj  authority  of 
state. 

8  Tex.  Ap.  540-542,  JOBASCO  V.  STATE. 

Evidence  That  Stolen  Property  was  Surrendered  on  Olaim  that  it 
was  stolen  is  insufficient  to  prove  theft  or  ownership,  though  accused 
avoided  arrest. 

See  note,  68  L.  B.  A.  41. 

8  Tex.  Ap.  542-545,  ANDEBSON  v.  STATE. 

Application  for  Continuance  mnst  Strictly. Comply  With  Code  and 
be  verified  by  oath. 

Reaffirmed  in  Thomas  v.  State,  17  Tex.  Ap.  440. 

Person  Present  and  Knowing  of  Unlawful  Intent  of  Other  Person 
in  taking  animals,  and  aiding  and  encouraging  such  person  under  cir- 
cumstances constituting  him  principal,  is  amenable  for  theft  though 
only  employee  of  taker  of  animals. 

Approved  in  Willeys  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  573,  holding 
correct,  instruction  that  jury  should  acquit  if  believing  defendant 
acted  as  employee  believing  stolen  animal  to  be  employer's. 

Where  One  Codefendant  Seeks  Severance  from  Another  in  order 
that  by  prior  trial  and  acquittal  latter  may  become  competent  wit- 
ness, latter  must  be  in  court. 

See  note,  5  L.  B.  A.  836. 

8  Tex.  Ap.  545-669,  ALFOBD  V.  STATE. 

Deputy  Marshal  of  Incorporated  Town  or  City  is  not  Officer  named 
in  code  of  whom  court  can  take  judicial  cognizance. 

Approved  in  Featherston  v.  State,  35  Tex.  Cr.  613,  34  S.  W.  277, 
holding  city  attorney  not  officer  entitled  to  carry  pistol.  See  note,  4 
L.  B.  A.  37. 

Person  Acting  as  Bailiff  to  Qrand  Jury  Is  not  Officer  after  its  ad- 
journment; to  constitute  deputy  sheriff  appointment  must  be  in  writ- 
ing, indorsed  with  appointee's  oath  of  office  and  recorded  and  de- 
posited in  office  of  county  clerk. 

Approved  in  Brown  v.  State,  42  Tex.  Cr.  418,  96  Am.  St.  Bep.  806, 
60  S.  W.  548,  person  duly  deputized  by  sheriff  is  de  facto  deputy 
sheriff  although  he  has  failed  to  take  oath  of  office.  See  note,  89  Am. 
Dec.  684. 

No  Person  Except  Officer  can  Make  Arrest,  Unless  Felony  or  breach 
of  peace  committed  in  his  presence  or  within  his  view,  or  unless  he 
is  specially  authorized. 

Approved  in  Staples  v.  State,  14  Tex.  Ap.  139,  141,  holding  private 
person  cannot,  without  warrant,  arrest  person  because  having  recently 
committed  felony. 

Warrant  of  Arrest  must  Olve  Name  of  Person  to  be  Arrested,  if 
known,  or,  if  not  known,  must  give  reasonably  definite  description  of 
person. 
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Approved  in  West  v.  Cabell,  153  IT.  S.  87,  14  Sup.  Ct.  Bep.  754,  38 
L.  645,  reaffirming  rule;  Allison  v.  People,  6  Colo.  Ap.  83,  39  Pac.  904, 
holding  void,  warrant  to  arrest  "B.  Doe,  John  Doe,  and  Sam  Doe,  their 
real  names  unknown."    See  note,  66  L.  B.  A.  375. 

Distinguished  in  Graham  v.  State,  29  Tex.  Ap.  32,  13  S.  W.  1014, 
holding  warrant  sufficient  to  sustain  prosecution  for  assault  on  officer 
serving  it,  though  Christian  name  not  given. 

Bi^ht  of  Resistance  to  Unlawful  Arrest  Exists  from  Time  of  Arrest 
throughout  whole  detention,  and  may  be  resisted  \>j  party  himself  or 
others  for  him,  with  such  force  as  may  be  necessary  to  effect  libera- 
tion. 

Approved  in  Boss  v.  State,  10  Tex.  Ap.  464,  467,  38  Am.  Bep.  643, 
645,  reaffirming  rule;  Brown  v.  King,  41  Tex.  Civ.  593,  93  S.  W.  1020, 
holding  in  action  for  damages  against  sheriff  where  infliction  of  gun 
wounds  were  made  by  his  deputy  in  attempting  arrest  without  war- 
rant, sheriff  not  responsible  for  unauthorized  acts  of  his  deputy; 
State  V.  Durham,  141  N.  C.  753,  53  S.  E.  724,  applying  rule  in  prosecu- 
tion for  murder,  where  officer  acted  in  excess  of  his  duty.  See  note, 
84  Am.  St.  Bep.  702. 

Unlawful  Arrest  may  be  BeeistecL 

See  note,  8  L.  B.  A.  535. 

If  Person  Making  Arrest  is  not  Known  to  be  an  officer,  resistance 
is  justified  even  to  taking  of  life. 

See  notes,  66  L.  B.  A.  374;  8  L.  B.  A.  535. 

If  Person  Attempting  Arrest  is  Lawful  Officer  and  known  to  be  such 
by  party  sought  to  be  arrested,  and  is  legally  authorized  to  make 
arrest,  his  killing  is  murder. 

See  note,  66  L.  B.  A.  355. 

8  Tex.  Aik  569^684,  KENDAIX  Y.  STATE. 

Party  Assaulted,  or  Another  for  Him,  is  Justified  in  killing  assailant 
without  resort  to  other  means,  when  assailant's  actions  reasonably 
indicate  intention  to  murder,  maim,  or  seriously  injure  person,  but 
otherwise  where  evident  intent  is  to  inflict  less  injury. 

Approved  in  Bobins  v.  State,  9  Tex.  Ap.  670,  Foster  v.  State,  11 
Tex.  Ap.  109,  Jordan  v.  State,  11  Tex.  Ap.  460,  North  v.  State,  12 
Tex.  Ap.  116,  King  v.  State,  13  Tex.  Ap.  281,  282,  Branch  v.  State, 
15  Tex.  Ap.  103,  Gilly  v.  State,  15  Tex.  Ap.  301,  302,  Cartwright  v. 
State,  16  Tex.  Ap.  487,  Jones  v.  State,  17  Tex.  Ap.  612,  Hunnicutt  v. 
State,  18  Tex.  Ap.  522,  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  and 
Garcia  v.  State  (Tex.  Cr.),  57  S.  W.  651,  all  reaffirming  rule;  Vinson 
V.  State,  55  Tex.  Cr.  493,  117  S.  W.  847,  to  justify  killing  in  self- 
defense,  defendant  must  have  believed  that  there  was  no  other  means 
of  defense  open  to  him;  Terrell  v.  State,  53  Tex.  Cr.  608,  111  S.  W. 
155,  one  need  only  resort  to  all  reasonable  means  at  hand  to  avoid 
necessity  of  killing  in  self-defense;  Hill  v.  State,  10  Tex.  Ap.  626, 
holding  killing  justified  if  defendant  reasonably  believed  himself  in 
danger  of  death  or  bodily  injury;  Morgan  v.  State,  16  Tex.  Ap.  634, 
holding  defendant  in  imminent  peril  may  kill  without  resort  to  other 
preventives;  Cochran  v.  State,  28  Tex.  Ap.  431,  13  S.  W.  653,  hold- 
ing defendant  justified  in  killing  if  circumstances  such  that  he  feared 
himself  in  danger;  McCandless  v.  State,  42  Tex.  Cr.  60,  57  S.  W.  673, 
holding  where  deceased  attacking  defendant  with  rock  and  pistol,  de- 
fendant may  kill  without  attempting  avoidance;  Hall  v.  State  (Tex. 
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Cr.),  86  S.  W.  784,  sustaining  charge  under  rule  where  wife  assaulted 
husband  with  pistol. 

"When  Facts  Demonstrated  Deceased's  Purpose  to  murder,  maim,  or 
seriously  injure  with  deadly  weapon,  court  must  charge  provision  of 
Penal  Code  enacting  that  in  such  case  law  presumes  that  deceased 
intended  to  maim  or  murder  defendant. 

Reaffirmed  in  Clark  v.  State,  56  Tex.  Cr.  294,  120  S.  W.  180;  Pierce 
V.  State,  21  Tex.  Ap.  548,  1  S.  W.  464;  Orman  v.  State,  24  Tex.  Ap. 
503,  6  S.  W.  545.  Approved  in  Yardley  v.  State,  50  Tex.  Cr.  647,  123 
Am.  St.  Rep.  869,  99  S.  W.  400^  where  deceased  attacked  defendant's 
companion  with  rifle,  court  should  have  (barged  on  presumption  of 
deceased's  intention  to  kill  defendant's  companion;  Bryant  v.  State, 
61  Tex.  Cr.  68,  100  S.  W.  372,  where  evidence  showed  deceased  was 
not  shot  while  attacking  defendant,  it  was  not  error  for  court  to  re* 
fuse  charge  relative  to  right  of  self-defense  when  unlawful  and 
violent  attack  is  made;  Ivory  v.  State,  48  Tex.  Cr.  283,  87  S.  W.  700, 
applying  rule  in  case  of  assault  to  murder  where  evidence  showed 
prosecutor  was  coming  at  defendant  with  butcher-knife;  Teel  v.  State 
(Tex.  Cr.),  69  S.  W.  532,  where  evidence  showed  deceased  attacked 
defendant  with  pistol,  and  defendant  drew  his  pistol,  which  was  dis- 
charged accidentally,  failure  of  court  to  charge  on  presumption  to  kill 
from  use  of  deadly  weapon  is  error. 

Distinguished  in  Renow  v.  State,  56  Tex.  Cr.  346,  348,  120  S.  W. 
175,  177,  charge  improper  where  assault  was  committed  with  stick  inch 
in  diameter  and  two  and  one-half  to  three  feet  long. 

Miscellaneous. — ^Bright  ▼.  State,  10  Tex.  Ap.  86|  reaffirming  whole 
case  generally. 

8  Tex.  Ap.  585-597,  NOLEN  ▼.  STATE. 

lb  Trial  for  Murder,  Where  Evidence  Conflicts  as  to  whether  de- 
fendant, though  in  custody  of  witness,  knew  that  he  was  under  ar- 
rest when  statemente  were  made,  statements  should  not  be  admitted 
in  evidence. 

Approved  in  Nolen  v.  State,  9  Tex.  Ap.  420,  same  case  on  appeal; 
Nolen  V.  State,  14  Tex.  Ap.  480,  46  Am.  Rep.  248,  holding  inadmis- 
sible confessions  of  guilt  made  by  defendant. 

Distinguished  in  Swift  v.  State,  8  Tex.  Ap.  618,  holding  correct, 
charge  on  murder  in  second  degree,  that  if  jury  doubted  exist- 
ence of  express  malice,  but  found  that  defendant  committed  homicide, 
it  would  be  murder  in  second  degree;  Craig  v.  State,  30  Tex.  Ap.  621, 
18  S.  W.  297,  holding  admissible,  admissions  of  defendant  made  to 
persons  intending  to  arrest  him,  before  arrest. 

Miscellaneous. — Nolen  v.  State,  14  Tex.  Ap.  479,  46  Am.  Bep.  247, 
eame  case  on  third  appeal. 

8  Tex.  Ap.  597-610,  HUBBY  v.  STATE. 

On  Trial  for  Murder,  Evidence  of  Acts  of  Accused  Prior  to  and 
leading  up  to  killing  is  admissible  as  showing  motive  and  prepara- 
tion for  murder. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  328,  114  8.  W.  629,  ad- 
mitting details  of  difficulty  that  occurred  about  half  hour  before  hom- 
icide; Miller  v.  State,  31  Tex.  Cr.  637,  37  Am.  St.  Rep.  841,  21  S.  W. 
927,  holding  admissible  prior  acts  of  defendant  showing  malice  and 
motive  for  homicide;  Weaver  v.  State  (Tex.  Cr.},  65  S.  W.  535,  fact 
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that  wife  of  deceased  waa  pregnant  hj  accused  at  time  of  marriage 
to  deceased  is  admissible  as  a  motive. 

On  Trial  for  Murder,  Evidence  of  Condition  of  Deceased's  Body  and 
of  all  facts  and  circumstances  regarding  scene  of  homicide  is  admis- 
Bible. 

Approved  in  Meyers  v.  State,  14  Tex.  Ap.  48,  holding  admissible 
footprints  and  tracks  at  and  near  scene  of  homicide. 

Articles  Found  Near  Deceased  and  Elsewhere,  and  apparently  con- 
nected with  deceased  or  crime,  after  being  described  by  witness,  may 
be  exhibited  for  identification. 

Approved  in  Early  v.  State,  9  Tex.  Ap.  486,  holding  clothing  of  de- 
ceased admissible  in  trial  for  murder;  King  v.  State,  13  Tex.  Ap.  280, 
holding  admissible  coat  and  pants  worn  by  deceased  when  shot;  Hart 
▼.  State,  15  Tex.  Ap.  230,  49  Am.  Rep.  191,  holding  clothing  worn  by 
deceased  when  shot  admiss>ible  in  evidence. 

Witness  may  be  Allowed  to  Befresh  Memory  by  Beading  Testimony 
given  at  examining  trial. 

Approved  in  White  v.  State,  18  Tex.  Ap.  62,  reaffirming  rule;  Sisk 
v.  State,  28  Tex.  Ap.  437,  13  S.  W.  649,  holding  no  error  to  permit 
witness  to  read  indictment  to  refresh  memory;  Fitzpa trick  v.  State, 
37  Tex.  Cr.  29,  38  S.  W.  808,  holding  proper  to  allow  witness  use  of 
record  to  refresh  memory. 

Incorrect  Charge  npon  Implied  Malice  is  not  Oronnd  for  reversal 
where  evidence  does  not  call  for  charge  on  subject. 

Approved  in  Neyland  v.  State,  13  Tex.  Ap.  547,  holding  court  need 
not  charge  on  other  degrees  where  evidence  shows  homicide  could 
only  be  murder  in  first  degree;  Smith  v.  State,  15  Tex.  Ap.  149,  hold- 
ing court  need  not  charge  on  murder  in  second  degree  where  evidence 
does  not  present  issue;  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W. 
442,  holding  court  need  not  charge  thereon  where  there  is  no  evidence 
showing  murder  in  second  degree. 

Law  Implies  Malice  npon  Proof  of  Voluntary  Homicide,  and  ab- 
sence of  evidence  of  express  malice  or  justification,  excuse,  or  mitiga- 
tion. 

Approved  in  Neyland  v.  State,  13  Tex.  Ap.  549,  holding  law  implies 
malice  where  homicide  commdtted  without  express  malice  or  justify- 
ing circumstances;  Smith  v.  State,  19  Tex.  Ap.  110,  holding  malice 
implied  where  homicide  intentionally  committed  without  express  malice 
or  justifying  circumstances;  Martinez  v.  State,  30  Tex.  Ap.  137,  28 
Am.  St.  Bep.  896,  16  S.  W.  768,  holding  implied  malice  is  that  which 
law  infers  from,  or  imputes  to,  certain  acts. 


8  Tex.  Ap.  610-612,  PEBEZ  ▼.  STATE. 

On  Motion  to  Qnaaai  Affidavit  for  Information  on  Chronnd  that  affi- 
ant bad  been  convicted  of  felony,  such  conviction  cannot  be  shown 
by  testimony  of  affiant. 

Approved  in  White  v.  State,  33  Tex.  Cr.  178,  26  S.  W.  72,  reaffirm- 
ing mle.  Distinguished  in  Batson  v.  State,  36  Tex.  Cr.  616,  38  S. 
W.  49,  holding  where  witness  testiiies  to  former  conviction,  parol  testi- 
mony confirming  him  is  admissible.  . 

When  Statute  Adopted  Sabseqnently  to  Orime  ameliorates  penalty, 
defendant  may  elect  ponishment  under  former  statute,  in  which  case 
court  must  charge  penalty  elected. 
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Approved  in  Mclnturf  y.  State,  20  Tex.  Ap.  353,  holding  where 
penalty  for  offense  has  been  ameliorated  since  commission,  defendant 
must  be  punished  under  latter  statute  unless  he  chooses  former. 

8  Tex.  Ap.  612-614,  HOWABD  V.  STATE. 

Record  on  Appeal  most  Show  That  Jury  Who  Betumad  Verdict 
were  sworn  as  jurors  in  case. 

Approved  in  Berry  v.  State,  10  Tex.  Ap.  317,  and  Kelly  v.  State, 
13  Tex.  Ap.  160,  both  reaffirming  rule;  Stewart  v.  State,  18  Tex.  Ap. 
626,  holding  conviction  cannot  stand  where  transcript  does  not  show 
that  jury  were  sworn;  Curiel  v.  State,  20  Tex.  Ap.  130;  holding  tran- 
script must  affirmatively  show  that  jurors  were  sworn. 

In  Misdemeanors  Where  Evidence  Is  Circumstantial^  instruction 
thereon  need  not  be  given  unless  requested. 

See  note,  69  L.  B.  A.  212. 

8  Tex.  Ap.  614-619,  SWIFT  v.  STATE. 

Error  In  Overruling  Application  for  Oontinaance  will  not  be  con- 
sidered on  appeal  where  bill  of  exceptions  does  not  set  out  applica- 
tion or  its  contents. 

Beaffirmed  in  Cooper  v.  State,  22  Tex.  Ap.  429,  3  S.  W.  335;  John- 
son V.  State  (Tex.  Cr.),  20  S.  W.  369. 

8  Tex.  Ap.  619-620,  MELTON  ▼.  STATE. 

Becord  on  Appeal  must  Show  That  Defendant  Pleaded  to  informa- 
tion upon  which  he  was  convicted,  or  that  plea  was  entered  for  him. 

Beaffirmed  in  Boe  v.  State,  19  Tex.  Ap.  90;  Thompson  v.  State,  46 
Tex.  Cr.  414,  80  S.  W.  623.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

8  Tex.  Ap.  620-624,  HOUJS  V.  STATE. 

Overruling  Challenges  for  Cause  is  not  Material  Error  where,  for 
aught  that  appears  in  record,  jury  was  composed  of  unobjectionable 
jurors. 

Approved  in  Woodard  v.  State,  9  Tex.  Ap.  417,  and  Thompson  v. 
State,  19  Tex.  Ap.  613,  both  reaffirming  rule;  IfOggins  v.  State,  12 
Tex.  Ap.  73,  holding  error  to  force  objectionable  juror  on  defendant 
after  he  exhausts  peremptory  challenges. 

Plea  of  Self-defense  is  not  Available  Where  Accused  provoked  diffi- 
culty, although  his  life  was  imperiled. 

Approved  in  State  v.  Short,  121  La.  1034,  46  So.  1007,  where  evi- 
dence showed  deceased  and  defendant  had  had  difficulty  and  after- 
ward defendant,  arming  himself  with  pistol,  sought  out  deceased  and 
combat  was  renewed,  court  properly  left  question  to  jury  whether 
acts  of  defendant  provoked  fatal  difficulty.  See  note,  45  L.  B.  A.  689, 
695. 

8  Tex.  Ap.  624-626,  BOULDIN  v.  STATE. 

In  Trial  for  Felony,  Charge  of  Court  mast  Correctty  Give  penalty 
for  offense. 

Beaffirmed  in  Turner  v.  State,  17  Tex.  Ap.  588;  Gardenhire  v.  State, 
18  Tex.  Ap.  567. 

8  Tex.  Ap.  626-647,  McEINNEY  V.  STATE. 

Irregularity  in  Forming  Jury  is  not  Beversible  Error  where  defend- 
ant's peremptory  challenges  have  not  been  exhausted. 
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Approved  in  Hollis  v.  State,  8  Tex.  Ap.  622,  and  Mabrj  y.  State, 
50  Ark.  498,  8  8.  W.  825,  both  reaffirming  rnl«;  Woodard  ▼.  State,  9 
Tex.  Apb  417,  holding  erroneooB  rulings  on  accepting  jurors  not  re- 
veraible  error  if  impartial  jury  secured;  Loggins  v.  State,  12  Tex.  Ap. 
73,  holding  reversible  error  to  accept  objectionable  juror  after  defend- 
ant's peremptory  challenges  exhausted. 

When  Sdenter  or  Quo  Anlmo  is  Baqnisite  to  and  Bssential  Part  of 
crime,  and  proof  thereof  i9  indispensable  to  establish  guilt,  evidence 
of  acts,  conduct  and  declarations  of  accused  tending  to  establish 
intent  or  knowledge  is  admissible. 

Approved  in  Blackwell  v.  State,  29  Tex.  Ap.  200,  15  S.  W.  599,  re- 
affirming rule;  Long  v.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  admitting 
evidence  as  to  articles  stolen  from  different  persons  as  result  of  con- 
spiracy of  pickpockets;  Terry  v.  State,  45  Tex,  Cr.  272,  76  S.  W.  930, 
in  prosecution  for  murder,  evidence  of  procuring  ammunition,  rifles 
and  of  firing  shots  just  prior  to  killing,  admissible  to  show  cruel  mo- 
tive and  also  as  being  part  of  res  gestae;  Strange  v.  State,  32  Tex. 
Or.  229,  22  S.  W.  681,  holding  reversible  error  for  court  to  fail  to  limit 
effect  of  extraneous  evidence  to  purpose  for  which  introduced;  Mose- 
ley  V.  State,  36  Tex.  Cr.  581,  38  S.  W.  198,  holding  not  error  to  fail 
to  restrict  evidence  of  possession  of  other  stolen  property  to  purpose 
of  introduction  unless  defendant  prejudiced  thereby.  See  note,  62  L. 
B.  A.  277. 

On  Trial  for  Moider,  Former  Qnarrela  Between  Parties  and  ante- 
cedent menaces  may  be  shown  to  prove  motive  and  malice  against 
deceased. 

Approved  in  Sullivan  v.  State,  31  Tex.  Cr.  488,  37  Am.  St.  Bep.  826, 
20  S.  W.  928,  reaffirming  rule;  Lewis  v.  State,  29  Tex.  Ap.  205,  25 
Am.  St.  Bep.  722,  15  S.  W.  643,  holding  statements  by  defendant,  be- 
fore, at  time  of,  and  after  homicide,  admissible  to  show  malice  and 
motive;  Leeper  v.  State,  29  Tex.  Ap.  69,  14  S.  W.  399,  holding  ad- 
missible as  res  gestae,  evidence  of  several  assaults  made  very  closely 
together;  Frizzell  v.  State,  30  Tex.  Ap.  56,  16  S.  W.  752,  holding  ante- 
cedent threats  admissible  as  proof  of  malice;  Miller  v.  State,  31  Tex. 
Cr.  637,  37  Anu  St.  Bep.  840,  21  S.  W.  927,  holding  declarations  made 
fifteen  minutes  after  homicide  admissible  as  part  of  res  gestae;  dis- 
senting opinion  in  Brown  v.  State,  54  Tex.  Cr.  141,  112  S.  W.  89,  ma- 
jority rejecting  evidence  of  previous  difficulty  with  third  person.  See 
note,  78  Am.  Dec.  529. 

Charge  That  'Wallce  Means  Intentional  Doing  of  Wrongful  Act 
toward  another,  without  legal  justification  or  excuse,*'  is  sufficient. 

Approved  in  Gallaher  v.  State,  28  Tex.  Ap.  277,  12  S.  W.  1093,  re- 
affirming rule;  Pickens  v.  State,  13  Tex.  Ap.  357,  holding  erroneous, 
charge  that  "malice  is  when  one  with  sedate  and  deliberate  mind  and 
formed  design  kills  another,  and  such  killing  is  murder*';  Davis  v. 
State,  22  Tex.  Ap.  50,  2  S.  W.  631,  holding  correct  charge  defining 
"willfully  and  maliciously"  in  accordance  with  rule;  Griffin  v.  State, 
26  Tex.  Ap.  164,  8  Am.  St.  Bep.  462,  9  S.  W.  461,  holding  charge  on 
malice  necessary  in  trial  for  murder;  Cahn  v.  State,  27  Tex.  Ap.  738, 
11  S.  W.  727;  holding  erroneous,  charge  "malice  means  a  settled  pur- 
pose or  intention  to  seriously  injure  or  destroy  another";  Gallaher  v. 
State,  28  Tex.  Ap.  266,  12  S.  W.  1088,  holding  correct,  charge  that 
"malice  is  the  intentional  doing  of  a  wrongful  act  to  another  without 
legal  justification  or  excuse";  Martinez  v.  State,  30  Tex.  Ap.  138,  28 
Am.  St.  Bep.  897,  16  S.  W.  768,  holding  malice  is  condition  of  mind 
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ehowing;  heart  regardless  of  social  duty  and  fatally  bent  on  mischief, 
the  existence  of  which  is  inferred  from  acts  done  or  words  spoken. 
See  note,  78  Am.  Dec.  529. 

To  Constitute  Homicide  Oommltted  XInder  Influence  of  sudden  pas- 
sion murder  in  second  degroe,  adequate  cause  must  exist. 

Approved  in  Hill  v.  State,  11  Tex.  Ap.  470,  holding  adequate  cause 
essential  element  in  determining  manslaughter;  Neyland  v.  State, 
13  Tex.  Ap.  547,  holding  manslaughter  predicable  only  upon  existence 
of  adequate  cause;  Clore  v.  State,  26  Tex.  Ap.  627,  10  8.  W.  243,  hold- 
ing adequate  cause  essential  to  reduce  homicide  from  murder.  See 
note,  5  L.  B.  A.  (n.  i.)  812. 

Verdict  of  Jury  may  be  Betumed  and  Baceiyed  on  Sunday. 

Beaffirmed  in  Walker  v.  State,  13  Tex.  Ap.  640;  Powers  v.  State, 
23  Tex.  Ap.  69,  5  S.  W.  160;  Taylor  T.  Ervin,  119  N.  C.  276,  25  S.  E. 
875. 

8  Tex.  Ap.  648-652,  JONES  ▼.  STATE. 

Under  Ordinary  Indictment  for  Theft»  Person  may  be  Convicted  on 
proof  that  ho  obtained  property  by  false  pretext,  with  intent  to  de- 
prive owner  of  value  thereof  and  appropriate  it  to  his  own  use  and 
benefit. 

BQaffirmed  in  Dow  v.  State,  12  Tex.  Ap.  345. 

Subject  to  Statutory  Provisions,  Order  and  Eegulatlon  of  Business 
of  criminal  courts  is  within  discretion  of  court,  revisable  only  in  clear 
case  of  abuse. 

Approved  in  Shehane  v.  State,  13  Tex.  Ap.  534,  reaffirming  rule; 
Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W.  806,  objection  by  defendant 
in  forcing  him  to  trial  before  reaching  his  case  in  docket  properly 
overruled,  where  it  appeared  case  was  set  for  particular  day  at  his 
request,  and  all  prior  cases  were  set  for  later  dates;  Wright  v.  State, 
10  Tex.  Ap.  480,  holding  not  error  to  call  and  dispose  of  case  out  of 
order  under  rule  of  court. 

8  Tex.  Ap.  653-659,  HABDIN  v.  STATE. 

Charge  on  Clrcomstaatial  Evidence  Is  Absolutely  Necessary  only 
when  inculpatory  evidence  is  exclusively  circumstantial. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  150,  172,  118  8.  W.  1057, 
1069,  Boss  V.  State,  9  Tex.  Ap.  276,  Barr  v.  State,  10  Tex.  Ap.  511, 
and  Makinson  v.  State,  16  Tex.  Ap.  143,  all  reaffirming  rule.  See 
note,  69  L.  B.  A.  209. 

On  Trial  for  Theft^  State  may  Show  Facts  Tending  to  implicate 
accused  in  prior  theft  in  another  county. 

Approved  in  Wright  v.  State,  10  Tex.  Ap.  479,  allowing  under  in- 
dictment for  theft  of  "one  horse"  from  A  evidence  describing  other 
horses  of  A  in  defendant's  possession;  Powers  v.  State,  23  Tex.  Ap. 
65,  5  S.  W.  157,  holding  admissible,  to  show  motive,  evidence  of  fre- 
quent difficulties  between  defendant  and  deceased;  Meyers  v.  State, 
37  Tex.  Cr.  211,  39  S.  W.  113,  holding  admissible,  witnesses'  opinion 
as  to  manner  of  defendant  at  time  of  homicide.  See  note,  62  L.  B.  A. 
282. 

8  Tez.  Ap.  659-670,  OOOK  v.  STATE. 

Jurisdiction  of  Court  of  P.  Ooonty  to  Try  Defendant  under  second 
indictment  for  murder  against  him  individually  is  not  ousted  by  order 
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grantiag  eliaiig^  of  yenue  of  first  indictment  eharging  defendant  and 
another  jointly  with  murder. 

Approved  in  Williams  v.  State,  20  Tex.  Ap.  359,  holding  that  ap- 
peal from  conviction  nnd«r  former  indictment  is  pending  is  no  ground 
for  arrest  of  judgment;  Bonner  t.  State,  29  Tex.  Ap.  229,  15  S.  W.  821, 
holding  pendency  of  one  indictment  is  no  bar  to  another. 

Distinguished  in  State  v.  Patterson,  73  Mo.  701,  holding  pendency 
of  one  indictment  does  not  bar  grand  jury  from  finding  second. 

Judge  is  Disqualified  to  Try  Oase  In  Which  He  has  Been  of  counsel, 
but  not  to  receive  indictment  or  make  orders  preliminary  to  trial. 

Approved  in  Wilks  v.  State,  27  Tex.  Ap.  385,  11  S.  W.  416,  and 
Allen  V.  State,  102  Ga.  623,  624,  29  S.  E.  471,  472,  reaffirming  rule; 
Oxford  V.  State,  49  Tex.  Or.  323,  94  S.  W.  464,  holding  district  judge, 
although  relative  of  defendant,  not  disqualified  to  transfer  case  to 
county  court;  Spreckels  v.  Do  Bolt,  First  Judge,  16  Haw.  479,  apply- 
ing rule  where  circuit  judge,  who  had  ordered  nonsuit  which  was  set 
aside,  entertained  motion  for  change  of  venue;  Granite  etc.  Mining 
Co.  V.  Durfee,  11  Mont.  224,  27  Pac.  920,  holding  disqualified  judge 
cannot  be  compelled  by  mandamus  to  pass  on  motion  for  change  of 
venue;  Littrell  v.  Wilcox,  11  Mont.  80,  81,  27  Pac.  395,  holding  dis- 
qualification of  judge  does  not  extend  to  formal  and  nonjudicial  acts. 
See  note,  25  L.  R.  A.  116. 

Bolings  In  Organizing  Petit  Jury  will  not  be  Bevlsed  unless  they 
infringe  some  provision  of  law  or  prejudiced  rights  of  accused. 

Approved  in  Woodard  v.  State,  9  Tex.  Ap.  417,  holding  errors  in 
forming  jury  immaterial  if  fair  and  impartial  juVy  secured. 

Unless  Becord  Shows  That  Court  Below,  after  erroneously  overrul- 
ing good  challenge  for  cause,  forced  objectionable  juror  on  defendant, 
ruling  on  challenge  is  immaterial  on  appeal. 

Approved  in  Loggins  v.  State,  12  Tex.  Ap.  73,  holding  reversible 
error  if  objectionable  juror  forced  on  defendant  after  exhausting 
peremptory  challenges;  Mabry  v.  State,  50  Ark.  498,  8  S.  W.  825, 
holding  error  in  forming  jury  unavailable  unless  defendant  exhausted 
peremptory  challenges.    See  note,  84  Am.  Dec.  131. 

8  Tex.  Ap.  671,  JOHNSON  ▼.  STATE. 

Appeal  will  be  DisnilBsed  Wbere  Notice  of  Appeal  does  not  appear 
by  record  to  have  been  given  in  lower  court. 

Approved  in  Teague  v.  State,  53  Tex.  Cr.  504,  111  S.  W.  406,  fol- 
lowing rule;  Lorance  ▼.  State  (Tex.  Or.),  20  S.  W.  361,  entry  of 
notice  of  appeal  must  be  of  record. 

8  Tez.  Ap.  671,  WATBBMAN  v.  STATE. 

Becognlzance  on  Appeal  Stating  Offense  as  "Malicious  Mischler* 
is  insufficient. 

Beaffirmed  in  Koritz  v.  State,  27  Tex.  Ap.  54, 10  S.  W.  758;  Alderete 
V.  State  (Tex.  Cr.),  22  S.  W.  17. 

8  Tex.  Ap.  671,  03BIEN  Y.  STATE. 

Becognlzance  for  Appeal  Stating  Offense  as  "Unlawfully  Working 
at  his  trade  on  Sunday"  is  insufficient  because  not  reciting  offense 
against  Sunday  law. 

Approved  in  Bowen  v.  State,  28  Tex.  Ap.  104,  12  S.  W.  413,  holding 
insuifieient,  recognizance  stating  that  defendant  is  charged  with  "un- 
lawfully selling  liquor  on  Sunday";  Henderson  v.  State  (Tex.  Or.),  23 
E.  W.  692,  recognizance  reciting  "offense  of  selling  goods  on  Sunday'' 
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is  insufficient;  Pace  ▼.  State  (Tex.  Ot.)i  32  S.  W.  701,  "violating  the 
Sunday  law"  is  no  offense  eo  nomine. 

8  Tex.  Ap.  672,  MOBOAN  ▼.  STATE. 

Becognizance  Stating  Offense  as  "Oarrjring  a  Pistol*'  does  not  show 
appellant  convicted  of  any  offense;  hence,  appeal  will  be  dismissed. 

Approved  in  Bhoads  v.  State  (Tex.  Cr.),  28  S.  W.  467,  recognisance 
reciting  offense  of  "unlawfully  carrying  a  pistol"  is  insufficient. 

8  Tex.  Ap.  672,  McKAT  v.  STATE. 

Becognizance  on  Appeal  Stating  Offense  as  '*Dl8tarbing  a  congrega- 
tion," omitting  word  "willfully,"  is  insufficient. 

Approved  in  Nash  v.  State,  32  Tex.  Cr.  369,  26  S.  W.  412,  holding 
recognizance  for  appeal  stating  that  appellant  "stands  charged  with 
offense  of  willfully  disturbing  congregation  assembled  for  religious 
worship,"  sufficient;  Hunt  v.  State  (Tex.  Cr.),  34  S.  W.  751,  recogni- 
zance reciting  offense  of  "disturbing  religious  worship"  is  insufficient. 
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9  Tez.  Ap.  1-27,  TTRAHD  ▼.  STATE, 

Legal  ETldence  Is  Admissible  at  Any  Stage,  though  its  relevancy 
may  not  be  apparent,  subject  to  exclusion,  if  no  connection  be  shown. 

Approved  in  Pharr  v.  State,  9  Tex.  Ap.  137,  admitting  evidence  of 
previous  good  character;  Avery  v.  State,  10  Tex.  Ap.  211,  upholding 
admission  of  confederate's'  declarations  before  proof  of  conspiracy; 
Pierson  v.  State,  18  Tex.  Ap.  560,  upholding  admission  of  testimony 
on  attorney's  assurance  of  showing  relevancy. 

Standard  of  Handwriting  Used  to  Prove  Forgery  must  either  be  ad- 
mitted genuine,  or  so  proved  by  indisputable  evidence. 

Approved  in  Smith  v.  Chiles,  1  Tex.  Ap.  Civ.  49,  applying  rule;  Mc- 
Glasson  ▼.  State,  37  Tez.  Cr.  625,  66  Am.  St.  Bep.  846,  40  S.  W.  504, 
prosecutor,  testifying,  cannot  write  his  name  and  allow  jury  to  com- 
pare it.    See  notes,  48  Am.  Dec.  609;  12  L.  B.  A.  458. 

If  There  be  a  Common  Object  In  View,  All  are  Principals  as  to  any 
act  committed  in  pursuance  of  the  common  design. 

Approved  in  Cook  v.  State,  14  Tex.  Ap.  101,  applying  rule  in  prosecu- 
tion for  horse  stealing;  Sutton  v.  State,  16  Tex.  Ap.  493,  holding  party 
aiding  in  theft  and  receiving  goods  in  another  state  a  principal;  Smith 
V.  State,  21  Tex.  Ap.  125,  17  S.  W.  555,  each  party  entering  conspiracy 
is  principal. 

To  Show  Ghiilty  Knowledge  of  Forged  Paper,  Connection  with  sim- 
ilar forged  documents  may  be  shown. 

Approved  in  McGlasson  v.  State,  37  Tex.  Cr.  624,  66  Am.  St.  Rep. 
844,  40  S.  W.  505,  Cameron  v.  State,  9  Tex.  Ap.  337,  both  affirming 
rale;  Taylor  v.  State,  22  Tez.  Ap.  545,  3  S.  W.  756,  admitting  evidence 
of  other  similar  acts  to  show  motive  in  rape  case;  Martin  v.  State,  28 
Tez.  Ap.  366,  13  S.  W.  152,  admitting  proof  of  fraudulent  sale  of  other 
property  than  that  stated  in  indictment;  Thomas  v.  State,  103  Ind.  433, 
2  N.  E.  816,  admitting  evidence  of  other  similar  letters,  in  prosecu- 
tion for  mailing  obscene  letter;  State  v.  Myers,  82  Mo.  564,  52  Am. 
Bep.  391,  admitting  proof  of  similar  acts,  in  prosecution  for  fraudu- 
lently obtaining  property.    See  note,  62  L.  B.  A.  257,  276. 

Instruction  Embodied  in  General  Charge  need  not  be  repeated. 

Approved  in  Dunlap  v.  State,  9  Tex.  Ap.  191,  holding  failure  to 
charge  on  good  character  not  error,  where  evidence  thereof  was  ad- 
miUed. 

(126) 
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9  Tex.  Ap.  27>3S,  CI.AMPITT  v.  STATE. 

Application  for  Change  of  Venne  for  Prejudice  is  Addressed  to  dis- 
eretion  of  court,  and  will  not  be  reversed  unless  abused. 

Approved  in  O'Neal  v.  State,  14  Tex.  Ap.  588,  affirming  rule.  See 
note,  74  Am.  Dee.  242. 

Desire  to  Injure  Deceased,  After  the  Assault,  is  Admissible  to  show 
malice. 

Approved  in  State  v.  Brown,  28  Or.  160,  41  Pac.  1045,  admitting  de- 
fendant's declarations  just  after  shooting. 

9  Tex.  Ap.  33-38,  BABRETT  ▼.  STATE. 

Where  Defendant  has  Beceired  Certified  Copy  of  Indictment  without 
objection,  failure  to  issue  writ  to  sheriff  directing  such  service  is  not 
material. 

Approved  in  Hargrove  v.  State  (Tex.  Cr.),  51  S.  W.  1124,  holding 
delivery  of  copy  by  other  than  sheriff  immaterial;  Abrigo  v.  State,  29 
Tex.  Ap.  147,  15  S.  W.  409,  holding  service  of  indictment  on  bailed 
defendant,  at  arraignment,  sufficient. 

On  Assault,  Other  Than  to  Murder  or  Maim,  All  Means  must  be  used 
to  avoid  injury  before  slaying  is  authorized. 

Approved  in  Short  v.  State,  15  Tex.  Ap.  376,  discussing  right  to  kill 
in  self-defense. 

9  Tex.  Ap.  38-40,  WALKEB  ▼.  STATE. 

Confession  of  Prisoner,  Who  has  not  Been  Cautioned,  is  admissible 
80  far  as  verified,  but  other  portions  are  not. 

Approved  in  O'Connell  v.  State,  10  Tex.  Ap.  570,  affirming  rule; 
Grammer  v.  State,  42  Tex.  Cr.  519,  61  S.  W.  403,  admitting  evidence 
of  defendant  given  as  witness  before  examining  magistrate  after  hav- 
ing been  duly  warned,  and  same  reduced  to  writing  and  signed  by 
him;  Collins  v.  State,  24  Tex.  Ap.  151,  5  S.  W.  851,  admitting  confes- 
sion found  to  be  true.    See  note,  53  L.  B.  A.  406. 

Overruled  in  Weller  v.  State,  16  Tex.  Ap.  213,  214,  admitting  entire 
confession  when  substantiated  by  facts. 

Fact  That  Prisoner  has  Been  Threatened  With  Personal  Violence 
does  not  disqualify  his  subsequent  voluntary  confession  made  when 
he  was  entirely  beyond  the  influence  of  the  threats. 

See  note,  18  L.  B.  A.  (n.  s.)  871. 

Purchaser  to  Whom  Goods  are  Shipped  is  Proper  one  to  name  as 
owner  in  indictment  for  their  theft. 

See  note,  22  L.  B.  A.  429. 

9  Tex.  Ap.  41-43,  WHITE  ▼.  STATE. 

Application  for  Continuance  for  Absence  of  Witness  must  show  that 
absence  was  not  with  consent  of  defendant,  and  that  it  is  not  made 
for  delay. 

Approved  in  Boberts  v.  State  (Tex.  Cr.),  51  S.  W.  384,  affirming  rule 
and  upholding  refusal  of  continuance. 

Statement  of  Facts  is  not  Considered  Unless  Signed  by  Judge, 
though  agreed  to  by  counsel. 

Approved  in  Bennett  v.  State,  16  Tex.  Ap.  237,  disregarding  state- 
ment not  authenticated  by  trial  judge. 

In  Absence  of  Statement,  Bill  of  Exceptions  to  Evidence  must  state 
sufficient  facts  to  clearly  present  the  matter. 

Approved  in  Ballinger  v.  State,  11  Tex.  Ap.  336,  bill  of  exceptions 
must  state  enough  facts  to  show  ruling. 
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•  Tez.  Ap.  46-47,  VINCENT  v.  STATE. 

One  Wbo  Encourages  Another  to  Steal  Animals  and  S^  Them  to 
him,  but  who  has  nothing  to  do  with  the  theft,  is  an  accomplice,  but 
not  a  principal. 

Approved  in  Brown  ▼.  State,  9  Tex.  Ap.  86,  upholding  refusal  of  in- 
struction assuming  defendant  as  accomplice,  where  evidence  shows  he 
was  principal  also;  Dreyer  v.  State,  11  Tex.  Ap.  644,  arguendo. 

9  Tex.  Ap.  48^1,  ALEXANDEB  v.  STATE. 

Possession  is  Actual  Control  or  Management  so  Far  as  Theft  is  con- 
cerned. 

Approved  in  Dodd  v.  State,  10  Tex.  Ap.  376,  holding  possession,  care, 
etc.,  of  animals  sufficient  to  show  ownership;  Bryan  v.  State,  49  Tex. 
Cr.  197,  91  S.  W.  581,  where  indictment  for  theft  of  cattle  alleged 
ownership  in  A,  and  proof  showed  owner  hired  A  to  find  cattle  and 
sell  them,  but  he  never  found  them,  A  was  not  bpecial  owner.  See 
note,  21  L.  B.  A.  (n.  s.)  313. 

9  Tex.  Ap.  61-^  QBiaSBT  v.  STATE. 

Thoogh  the  Exact  Date  of  Theft  is  not  Material,  Some  Date  must 
be  proved. 

Approved  in  Stewart  v.  State,  31  Tex.  Cr.  154,  19  S.  W.  908,  hold- 
ing date  omitting  year  insufficient,  in  prosecution  for  assault. 

9  Tex.  Ap.  63^5,  HOUSE  v.  STATE. 

To  Convict  of  Assault  With  Intent  to  Commit  Rape,  the  evidence 
must  preclude  the  possibility  that  such  motive  and  purpose  may  not 
have  actuated  conduct  of  defendant. 

Approved  in  Irving  v.  State,  9  Tex.  Ap.  70,  drawing  distinction  be- 
tween assault  to  rape  and  assault  to  have  intercourse;  Carroll  v.  State, 
24  Tex.  Ap.  368,  6  S.  W.  190,  holding  assault  to  rape  can  only  be  com- 
mitted by  force;  Dorsey  v.  State,  108  Ga.  484,  34  S.  E.  138,  upholding 
conviction  for  assault  to  rape,  where  negro  pursued  woman  with  pistol. 

9  Tex.  Ap.  65-67,  POTTER  v.  STATE. 

In  Prosecution  for  Forgery,  name  forged  must  be  proved  as  alleged. 

Approved  in  Black  v.  State,  46  Tex.  Cr.  110,  79  S.  W.  309,  apply- 
ing rule  where  in  purporting  clause  in  indictment  for  forgery  false 
instrument  was  alleged  to  be  act  of  ''H.  0.  Haynes,"  and  in  tenor 
clause  it  is  alleged  as  "H.  G.  Haygens."    See  note,  55  Am.  Bep.  652. 

9  Tex.  Ap.  67-66^  VAIJJB  ▼.  STATE. 
Accused  Should  not  be  Forced  to  Trial  for  Felony  without  counsel. 
See  notes,  131  Am.  St.  Bep.  804;  81  Am.  St.  Bep.  154. 

9  Tex.  Ap.  66-70,  IRYING  v.  STATE. 

Statement  of  Prosecutrix  at  Examining  Trial,  not  contained  in 
written  statement  which  purported  to  be  the  entire  testimony,  is  not 
admissible. 

Distinguished  in  Griffith  v.  State,  37  Ark.  332,  admitting  testimony 
given  before  committing  magistrate. 

The  Issue  Whether  Assault  was  With  Intent  to  Commit  Rape  of 
merely  to  have  improper  connection,  should  be  squarely  submitted  to 
jury. 

Approved  in  Stevens  v.  People,  158  111.  118,  41  N.  E.  858,  applying 
rule  in  close  case;  State  y.  White,  52  Mo.  Ap.  289,  discussing  distine- 
tion  in  assault  ease. 
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9  Tex.  Ap.  70-72,  PECK  ▼.  STATE. 

Where  Person  Permitted  to  Take  Animal  of  Certain  Value  and 
takes  more  valuable  one  with  fraudulent  intent,  he  is  guilty  of  lar* 
ceny. 

See  note,  88  Am.  St.  Bep.  561. 

9  Tex.  Ap.  72-75,  PABKEBSON  ▼.  STATE. 

Befnsal  of  Continuance  for  Absence  of  Witness  Is  not  Baversed 
where  same  testimony  is  given  by  other  witnesses. 

Distinguished  in  Beatey  v.  State,  16  Tex.  Ap.  431,  reversing  for 
refusal  of  continuance  where  desired  testimony  was  not  supplied  from 
other  sources. 

9  Tex.  Ap.  75-76,  WEBBTEB  v.  STATE. 

Indictment  for  Burglary  With  Intent  to  Steal  most  Contain  all  the 
constituent  elements  of  theft. 

Approved  in  Threadwell  v.  State,  16  Tex.  Ap.  644,  Beed  v.  State, 

14  Tex.  Ap.  667,  both  holding  indictment  for  burglary  must  describe 
felony  with  all  statutory  ingredients.  See  notes^  94  Am.  Dee.  254, 
260;  2  Am.  St.  Bep.  392. 

9  Tex.  Ap.  76-78,  VELASCO  ▼.  STATE. 

Prior  to  Eevlsed  Penal  Code,  Indictment  for  Theft  of  "Horse''  did 
not  warrant  conviction  for  taking  a  gelding. 

Approved  in  Johnson  v.  State,  16  Tex.  Ap.  410,  reversing  convic- 
tion, where  theft  of  "gelding"  was  not  shown,  as  alleged  in  indict- 
ment. 

9  Tex.  Ap.  78-80,  ABCHEB  ▼.  STATE. 

In  Prosecution  Under  Act  of  1876,  for  Failure  to  Pay  Occupation 
tax,  the  amount  due  must  be  alleged  in  the  indictment. 

Beaffirmed  in  Mansfield  y.  State,  17  Tex.  Ap.  471;  Bather  v.  State, 

15  Tex.  Ap.  558. 

9  Tez.  Ap.  81-88,  BBOWN  ▼.  STATE. 

Where  Evidence  Tends  to  Implicate  Defendant  In  Other  Thefts,  it 
is  admissible  on  question  of  guilty  knowledge. 

See  notes,  95  Am.  Dec.  68;  62  L.  B.  A.  233. 

9  Tex.  Ap.  90-95,  8ISK  v.  STATE. 

If  Fine  or  Imprisonment  In  County  Jail  Is  Imposed,  the  offense  is 
a  misdemeanor;  if  imprisonment  in  penitentiary,  a  felony. 

Overruled  in  Campbell  v.  State,  22  Tex.  Ap.  270,  2  S.  W.  827,  hold- 
ing cattle  theft  a  felony  Although  jury  inflict  only  fine,  under  statute. 

9  Tex.  Ap.  97-98,  BBOZTON  v.  STATE. 

Allegation  In  Indictment  for  Conveying  Instruments  into  Jail,  to 
facilitate  escape,  that  prisoner  is  confined  for  felony  is  sufficiently 
proved  by  indictment  and  capias  against  said  prisoner. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  143,  153,  65  S.  W.  629,  635, 
holding  on  indictment  for  accessory  to  murder  by  aiding  principal  to 
escape,  it  is  sufficient  to  allege  record  of  conviction  of  principal. 

Distinguished  in  dissenting  opinion  in  Dent  v.  State,  43  Tex  Cr. 
163,  65  S.  W.  641,  majority  holding  on  indictment  for  accessory  to 
murder  by  aiding  principal  to  escape,  it  is  sufficient  to  allege  record 
of  conviction  of  principal. 


129  NOTES  ON  TEXAS  EEPORTa    9  Tex.  Ap.  98-107 

9  T«x.  Ap.  98-100,  BAILEY  ▼.  STAtE. 

Only  Witness  Impeached  by  Contradictory  Statements  may  be  cor- 
roborated on  rebuttal  by  evidence  of  his  declarations. 

Approved  in  Goode  v.  State,  32  Tex.  Cr.  508,  24  S.  W.  102,  Camp- 
bell V.  State,  35  Tex.  Cr.  164,  S%  S.  W.  775,  Hamilton  v.  State,  36 
Tex.  Or.  376,  37  S.  W.  432,  Bell  v.  State  (Tex.  Cr.),  20  S.  W.  362, 
Dicker  v.  State  (Tex.  Cr.),  32  S.  W.  542,  Keith  v.  State  (Tex.  Cr.), 
44  S.  W.  850,  and  Williams  v.  State,  24  Tex.  Ap.  666,  see  7  S.  W.  336, 
all  allowing  proof  of  impeached  witness'  statements  to  corroborate 
testimony;  Morton  ▼.  State  (Tex.  Cr.),  71  S.  W.  282,  applying  rule 
where  state  offered  evidence  of  witness  given  at  examining  trial  of 
defendant  to  corroborate  his  testimony,  defendant  not  attempting  to 
impeach  witness;  Ballow  ▼.  State,  42  Tex.  Cr.  266,  58  S.  W.  1024, 
where  testimony  of  defendant  was  attacked  as  recent  fabrication, 
evidence  corroborating  defendant's  statement,  showing  he  made  same 
statement  before  there  was  motive  to  fabricate,  is  admissible;  Bed- 
dick  V.  State,  35  Tex.  Cr.  469,  60  Am.  St.  Bep.  60,  34  S.  W.  276,  allow- 
ing, as  proof  of  rape,  prosecutrix's  etatements  to  corroborate  testi- 
mony. 

Distinguished  in  McGIasson  v.  State,  38  Tex.  Cr.  363,  43  S.  W.  96, 
rejecting  proof  of  purported  maker's  repudiation  of  forged  note,  when 
not  a  witness. 

9  Tex.  Ap.  100-105,  TAYLOR  ▼.  STATE. 

Each  Fact  in  Chain  of  Circmnstantlal  Evidence  must  be  proved, 
but  not  with  same  weight  as  though  it  were  the  main  fact  in  issue. 

Approved  in  Pharr  v.  State,  10  Tex.  Ap.  489,  upholding  charge  on 
circumstantial  evidence;  Barr  v.  State,  10  Tex.  Ap.  512,  holding 
charge  on  circumstantial  evidence  defective.  See  note,  69  L.  B.  A. 
195. 

Evidence  Should  Satisfy  the  Understanding  of  Jury  and  produce 
a  moral  certainty  of  guilt,  to  the  exclusion  of  every  reasonable  doubt. 

Approved  in  Barr  v.  State,  10  Tex.  Ap.  511,  514,  applying  rule  and 
holding  charge  on  circumstantial  evidence  defective. 

Where  Presence  of  Accused  at  Scene  of  Homicide  was  Established 
by  positive  evidence,  charge  on  law  of  circumstantial  evidence  is  not 
essential. 

See  note,  69  L.  B.  A.  201. 

9  Tex.  Ap.  105-107,  EOEEBT  v.  STATE. 

Where  Evidence  is  Oircmnstantial,  Although  Oorpns  Delicti  was 
proved  by  direct  testimony,  court  should  charge  thereon. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  364,  Crowell  v.  State,  24 
Tex.  Ap.  409,  6  S.  W.  319,  Willard  v.  State,  26  Tex,  Ap.  131,  9  S.  W. 
359,  and  Vaughn  v.  State,  17  Tex.  Ap.  564,  all  reversing  for  failure 
to  charge  on  circumstantial  evidence  when  relied  upon;  Parks  v. 
State,  46  Tex.  Cr.  104,  79  S.  W.  302,  contradictory  statements  by  de- 
fendant when  found  in  possession  of  stolen  cattle,  not  introduced  for 
impeachment,  are  inadmissible.  See  notes,  97  Am.  St.  Bep.  792;  69 
L.  B.  A.  195. 

Distinguished  in  Johnson  v.  State,  28  Tex.  Ap.  25,  11  S.  W.  668, 
holding  eharge  on  eircumetantial  evidence  unnecessary  when  not  re- 
lied upon;  Hayes  v.  State,  30  Tex.  Ap.  408,  17  S.  W.  942,  holding 
eharge  on  circumstantial  evidence  annecessary  where  conviction  was 
not  wholly  dependent  thereon. 

5  Tex.  Notee— 9 


_ 
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Statement  by  Defendant  That  He  Bliot  After  a  Man  is  not  a  con- 
fession of  the  particular  crime,  but  merely  circumstantial  evidence 
thereof. 

Approved  in  Ferguson  v.  State,  31  Tex.  Cr.  101,  19  S.  W.  902,  Quin- 
tana  v.  State,  29  Tex.  Ap.  408,  25  Am.  St.  Rep.  737,  16  8.  W.  2G1, 
both  holding  statements  herein  not  confession  of  horse  theft.  See 
note,  97  Am.  St.  Rep.  791. 

9  Tex.  Ap.  107-110,  BEN  ▼.  STATE. 

Erroneous  Name  in  Indictment  Should  be  Corrected  by  defendant 
in  pleading  and  cannot  be  afterward  raised. 

Approved  in  Wardlow  v.  State,  18  Tex.  A  p.  358,  allowing  amendment 
of  indictment  by  inserting  true  name;  Wilcox  v.  State,  35  Tex.  Cr. 
634,  34  S.  W.  959,  upholding  indictment  where  Christian  name  was  un- 
known. 

If  Game  Named  in  Statute  is  Set  Out  In  the  Indictment,  allegation 
that  it  was  kept  for  gaming  is  unnecessary,  but  as  to  other  games  such 
allegation  is  necessary. 

Approved  in  Wardlow  v.  State,  18  Tex.  Ap.  357,  holding  indictment 
for  monte  gambling  sufficient;  Doyle  v.  State,  19  Tex.  Ap.  412,  holding 
indictment  not  alleging  keeping  of  table  for  purpose  of  gaming  insuffi- 
cient. 

Indictment  for  Betting  at  "Ten-ball"  Alley  must  Allege  that  the 
device  on  which  defendant  bet  was  exhibited  for  the  purpose  of  gam- 
ing. 

Reaffirmed  in  Anderson  v.  State,  9  Tex.  Ap.  177. 

Miscellaneous. — ^White  v.  State,  40  Tex.  Cr.  371,  50  S.  W.  708,  charge 
on  circumstantial  evidence  is  not  necessary  where  state  relies  on  de- 
fendant's confession  as  part  of  its  case. 

9  Tex.  Ap.  110-114,  BCAOE  ▼.  STATE. 

Indictment  for  Burglary  Oharglng  Entry  Without  Consent  of  occu- 
pant need  not  also  allege  that  it  was  made  without  the  consent  of 
anyone  authorized  to  consent. 

Reaffirmed  in  Smith  v.  State,  22  Tex.  Ap.  353,  3  S.  W.  239;  Pyland 
V.  State,  33  Tex.  Cr.  383,  26  S.  W.  622;  Reed  v.  State,  14  Tex,  Ap.  666. 

Charge  That  Jury  may  Convict  for  Entry  in  'Daytime/'  where  in- 
dictment alleges  "night-time,"  is  erroneous,  but  is  not  reversed  where 
evidence  is  clear  that  it  was  in  night-time  and  the  instruction  was  not 
excepted  to. 

Approved  in  Guynes  v.  State,  25  Tex.  Ap.  585,  8  S.  W.  667,  Levine 
V.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  both  applying  rule  and  revers- 
ing conviction;  Buntain  v.  State,  15  Tex.  Ap.  489,  reversing  for  charge 
not  confined  to  burglary  by  force  as  alleged;  Bravo  v.  State,  20  Tex. 
Ap.  189,  reversing  for  charge  covering  night-time  burglary  when  only 
daytime  alleged;  In  re  McVey,  50  Neb.  483,  70  N.  W.  52,  under  in- 
formation for  burglary,  conviction  cannot  be  had  for  entering  build- 
ings in  daytime.     See  note,  76  Am.  Dec.  66. 

Where  Charge  is  not  Excepted  to  When  Olven,  judgment  is  not  re- 
versed for  error,  unless  shown  prejudicial. 

Approved  in  Niland  v.  State,  19  Tex.  Ap.  174,  reversing  for  insuffi- 
cient charge  on  manslaughter;  Cook  v.  State,  22  Tex.  Ap.  528,  3  S.  W. 
752,  Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W.  546,  both  refusing  to 
reverse  for  harmless  error  first  objected  to  dn  motion  for  new  trial; 
Quintana  v.  State,  29  Tex.  Ap.  402,  25  Am.  St.  Rep.  731,  16  S.  W.  261, 
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Smith  V.  State,  22  Tex.  Ap.  322,  3  S.  W.  685,  both  holding,  that  on 
general  exception  to  charge  only  fundamental  errors  are  noticed.  See 
note,  99  Am.  Bee.  132. 

9  Tez.  Ap.  114-124,  JACKSON  v.  STATE. 

To  Convict,  a  Domonstratlon  of  Onilt  is  not  Beqnlred;  a  certainty 
that  convinces  the  understanding  not  beyond  a  possible  doubt,  but 
beyond  all  reasonable  doubt,  is  sufficient. 

Approved  in  Cano  v.  State,  53  Tex.  Or.  612,  111  S.  W.  408,  malice  in 
homicide  may  be  shown  by  external  circumstances;  Gaintan  v.  State, 
11  Tex.  Ap.  561,  applying  rule  to  proof  of  malice  in  murder;  Walker 
V.  State,  14  Tex.  Ap.  628,  holding  malice  provable  by  circumstantial 
evidence. 

9  Tez.  Ap.  124-127,  35  Am.  Bep.  726,  McCAMPBELL  ▼.  STATE. 

Jnzor  Who  cannot  Understand  English  is  not  qualified  to  serve. 

Approved  in  Wright  v.  State,  12  Tex.  Ap.  166,  jurors  must  be  able 
to  read  and  write  English,  under  statute;  Davis  v.  Dyer,  62  N.  H.  239, 
holding  no  right  to  jury  trial  in  equitable  accounting  not  understand- 
able by  jury.    See  notes,  16  Am.  St.  Bep.  231;  43  L.  B.  A.  60,  72, 

Where  Former  Acquittal  is  Pleaded,  Failure  to  Make  Special  finding 
thereon  is  reversible  error. 

Approved  in  Grisham  v.  State,  19  Tex.  Ap.  512,  Smith  v.  Stat.e,  18 
Tex.  Ap.  330,  both  reversing  for  omission  of  such  finding  by  jury. 

Under  Indictment  for  Thefts  Conviction  may  be  had  for  receiving 
btolen  goods. 

Approved  in  Dreyer  v.  State,  11  Tex.  Ap.  644,  and  Brown  v.  State, 
15  Tex.  Ap.  581,  reaffirming  rule;  Vincent  v.  State,  10  Tex.  Ap.  332, 
applying  rule  and  upholding  conviction;  Smith  v.  State,  21  Tex.  Ap. 
124,  17  S.  W.  555,  arguendo. 

9  Tex.  Ap.  128-129,  BABNE8  v.  STATE. 

Indictment  for  Bobbery  must  Clearly  Show  That  the  Property  did 
not  belong  to  the  accused. 

Approved  in  State  v.  Dengel,  24  Wash.  51,  63  Pac.  1105,  information 
charging  robbery  failing  to  allege  ownership  in  some  one  other  than 
accused  is  insufficient;  Parker  v.  State,  9  Tex.  Ap.  352,  reversing  con- 
viction for  robbery  where  indictment  does  not  distinctly  allege  assault 
on  particular  person;  Higgins  v.  State  (Tex.  Ap.),  19  S.  W.  503,  504, 
State  V.  Dengel,  24  Wash.  51,  63  Pac.  1105,  both  holding  indictment 
for  robbery  not  alleging  ownership  insufficient.  See  notes,  70  Am. 
Dec.  180,  181;  67  L.  B.  A.  345. 

Person  Entitled  to  Possession  of  Property  and  Taking  It  by  force 
from  another  is  not  guilty  of  robbery. 

Approved  in  Glenn  v.  State,  49  Tex.  Cr.  350,  92  S.  W.  806,  applying 
rule  where  evidence  showed  accused  claimed  roommate  took  his  money, 
and  roommate  denying  same,  accused  assaulted  him  and  thereupon 
roommate  paid  him  over  a  like  amount;  Triplett  v.  Commonwealth,  122 
Ky.  43,  91  S.  W.  283,  applying  rule  where  accused,  without  felonious 
intent,  took  from  possession  of  court's  receiver  his  cattle,  taken  from 
him  under  process  in  action  against  him.     See  note,  57  L.  B.  A.  443. 

9  Tez.  Ap.  12^137,  PHABB  ▼.  STATE. 

Declarations  of  Accused,  After  Homicide,  as  to  Where  He  was 
Ooing  are  not  admissible. 
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Approved  in  Pharr  y.  State,  10  Tex.  Ap.  486,  cited  on  subsequent 
appeal  in  same  case. 

Where  Portion  of  Testimony  is  Elicited,  the  Accused  is  Entitled  to 
bring  out  the  rest  on  cross-examiuation,  though  it  includes  inadmis- 
sible matter. 

Approved  in  Stockman  v.  State,  24  Tex.  Ap.  392,  5  Am.  St.  Rep.  895, 
6  S.  W.  299,  Rainey  v.  State,  20  Tex.  Ap.  470,  both  applying  rule  in 
regard  to  declarations  and  conversation. 

Failure  to  Instruct  on  Evidence  of  Good  Character,  in  absence  of 
request,  is  not  error. 

See  note,  20  L.  R.  A.  614. 

9  Tex.  Ap.  138-142,  MATHEWS  V.  STATE. 
Evidence  That  Accused,  While  on  Bail,  Attempted  to  Escape  and 

was  surrendered  by  hib*  surety,  is  admissible. 

Approved  in  People  v.  Welsh,  63  Gal.  168,  admitting  evidence  of  de- 
fendant's escape  and  recapture  after  arrest. 

9  Tex.  Ap.  143-144,  WINSTON  v.  STATR 

Bobbery  is  Aggravated  Larceny,  and  Same  Particularity  is  required 
in  describing  property  as  in  indictments  for  theft. 

Approved  in  Bums  v.  State  (Tex.  Cr.),  70  S.  W.  24,  evidence  show- 
ing accused  caught  prosecutor  by  arm  on  street-car  and  dragged  him 
out  to  platform,  and  attempted  to  run  his  hand  into  his  pocket,  but 
parties  interfered,  is  sufficient  to  sustain  conviction  of  assault  with 
intent  to  rob;  Higgins  v.  State  '(Tex.  Ap.),  19  S.  W.  504,  holding  in- 
dictment for  robbery  not  alleging  ownership  insufficient. 

9  Tex.  Ap.  144-147,  FBANCOIS  V.  STATE. 

The  States  Alone  have  the  Bight  to  Determine  the  Status  of  mar- 
riage. 

Approved  in  Dodson  v.  State,  61  Ark.  61,  31  S.  W.  977,  upholding 
validity  of  statute  prohibiting  miscegenation.  See  note,  2  L.  R.  A. 
(n.  8.)  535. 

9  Tex.  Ap.  147-149,  CAMPBELL  v.  STATE. 
Assault  to  Commit  Murder  Consists  of  the  Assault  per  se  and  the 

intent  to   murder,    and   assault   should  be   explained   to   jury. 
Reaffirmed  in  Driskill  v.  State,  22  Tex.  Ap.  61,  2  S.  W.  622. 

9  Tex.  Ap.  149,  FOWLEB  v.  STATE. 

Theft  of  Property  Under  Value  of  Twenty  Dollars  cannot  be  pun- 
ished by  fine  alone. 

Reaffiormed  in  Johnson  v.  State,  18  Tex.  Ap.  8;  Sager  v.  State,  11 
Tex.  Ap.  114. 

9  Tex.  Ap.  150-151,  SMITH  v.  STATE. 

Instruction  That  Unless  the  Material  Facts  Proven  Establish  Oullt 
of  defendant  to  the  exclusion  of  a  reasonable  belief  that  he  is  not 
guilty  the  jury  should  acquit,  is  erroneous. 

Approved  in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389; 
Robertson  v.  State,  9  Tex.  Ap.  210,  Moore  v.  State,  28  Tex.  Ap.  378, 
13  S.  W.  152,  Landers  v.  State  (Tex.  Cr.)  63  S.  W.  558,  and  Blocker 
V.  State,  9  Tex.  Ap.  280,  all  applying  rule  to  similar  instruction; 
Harris  v.  State,  55  Tex.  Cr.  481,  117  S.  W.  845,  condemning  instrue- 
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tion  which  required  jury  to  accept  certain  facts  as  true  before  they 
could  acquit;  State  v.  De  Lea,  36  Mont.  537,  538,  93  Pac.  817,  charge 
defining  doctrine  of  reasonable  doubt  is  not  objectionable  in  con- 
fining jury  to  evidence,  whereas  reasonable  doubt  might  arise  from 
lack  of  evidence;  La  Norris  v.  State,  13  Tex.  Ap.  43,  holding  instruc- 
tion herein  erroneous. 

Unless  Accnsed  is  Proved  Gnilty  Beyond  a  Reasonable  Doubt,  he 
must  be  acquitted. 

Approved  in  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  717,  Zwicker  v. 
State,  27  Tex.  Ap.  560,  561,  11  S.  W.  633,  634,  both  upholding  charge 
on  reasonable  doubt. 

9  Tex.  Ap.  151-157,  35  Am.  Bep.  732,  HUDSON  v.  STATE. 

Where  Several  Articles  are  Taken  at  Same  Time  and  place  from 
different  persons  it  constitutes  but  one  offense. 

Approved  in  Adams  v.  State,  16  Tex.  Ap.  171,  applying  rule  to 
illegal  branding  of  stock;  State  v.  Colgate,  31  Kan.  516,  47  Am. 
fiep.  511,  3  Pac.  349,  acquittal  for  burning  mill  bars  prosecution  for 
burning  books  in  same  fire;  dissenting  opinion  in  State  v.  Nash,  86 
N.  C.  655,  majority  holding  simultaneous  assault  on  several  persons 
separate  offenses.  See  notes,  58  Am.  Dec.  549;  41  Am.  Bep.  476;  14 
Ana.  St.  Rep.  572;  92  Am.  St.  Rep.  117,  119;  7  L.  R.  A.  (n.  s.)  522. 

9  Tez.  Ap.  157-160,  MYEBS  v.  STATE. 

Statement  of  Facts  most  be  Signed  by  the  Judge  who  presided  at 
trial. 

Approved  in  Bennett  v.  State,  16  Tex.  Ap.  237,  Graham  v.  State, 

10  Tex.  Ap.  686,  applying  rule  and  disregarding  statement  not  prop- 
erly authenticated;  Pennington  v.  State,  13  Tex.  Ap.  47,  special  judge 
trying  case  can  enter  judgment  after  term. 

9  Tex.  Ap.  161-164,  GUY  v.  STATE. 

Where  Prisoner,  After  Being  Duly  Cautioned,  confesses,  written 
transcript  properly  authenticated  should  be  admitted;  if  not  duly 
authenticated,  parol  evidence  thereof  is  admissible. 

Approved  in  Davis  v.  State,  9  Tex.  Ap.  366,  admitting  proof  of 
contents  of  uncertified  deposition;  O'Connell  v.  State,  10  Tex.  Ap. 
569,  admitting  parol  proof  of  testimony  at  preliminary  examination; 
Kerry  v.  State,  17  Tex.  Ap.  184,  admitting  testimony  given  before 
examining  magistrate;  Moffatt  v.  State,  35  Tex.  Cr.  262,  33  S.  W. 
346,  admitting  written  testimony  given  at  coroner's  inquest;  Will- 
iams V.  State,  38  Tex.  Cr.  139,  41  S.  W.  650,  admitting  evidence  of 
contents  of  lost  confession;  Stevens  v.  State  (Tex.  Cr.),  38  S.  W. 
167,  admitting  parol  proof  of  defendant's  statements  before  magis- 
trate; Luera  v.  State  (Tex.  Cr.),  32  S.  W.  898,  admitting  defendant's 
written  statement  made  before  magistrate;  Ballinger  v.  State,  11 
Tex.  Ap.  335,  arguendo.     See  note,  41  Am.  St.  Rep.  523. 

9  Tez.  Ap.  164-165,  McPHAIL  v.  STATE. 

Killing  and  Skinning  Cattle  With  Fraudulent  Intent  to  Sell  Hides 
constitutes  theft  of  the  animals. 

Approved  in  Dunn  v.  State,  34  Tex.  Cr.  259,  53  Am.  St.  Rep.  715, 
30  S.  W.  227,  holding  taking  of  horse  to  hold  for  reward  constitutes 
theft.    See  note,  67  Am.  Dec.  280. 
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9  Tex.  Ap.  166-169,  HUNT  v.  STATE. 

Opinion  of  Expert  is  Limited  to  Matters  on  WUdi  he  is  an  expert. 

Approved  in  Mann  v.  State,  23  Fla.  615,  3  So.  209,  experts  cannot 
testify  to  conclusions  from  ordinary  facts. 

Expert  can  Only  Give  Opinion  on  His  Own  E^nowledge  of  facts  or 
on  hypothetical  questions. 

Approved  in  Johnson  v.  State,  10  Tex.  Ap.  577,  medical  experts 
may  hear  all  evidence  or  have  hypothetical  case  submitted.  See 
note,  66  Am.  Dec.  237. 

In  Absence  of  Personal  Ezaminatiim  or  Hypothetical  Question,  ex- 
pert cannot  testify' as  to  which  shot  was  fired  first,  and  how  many 
individuals  were  implicated. 

Approved  in  Brown  v.  State,  55  Ark.  599,  18  S.  W.  1052,  rejecting 
medical  expert's  opinion  on  position  of  parties  at  time  of  shooting; 
Flanagan  v.  State,  106  G-a.  Ill,  32  S.  E.  81,  rejecting  expert's  opin- 
ion of  accused's  sanity  based  on  outside  observations.  See  note,  66 
Am.  Dec.  235.  ^ 

9  Tex.  Ap.  170,  HAIItES  ▼.  STATE. 

Courts  Do  not  Take  Judicial  Notice  of  Special  Acts  of  the  legis- 
lature. 

Cited  in  notes,  89  Am.  Dec.  670;  49  Am.  Bep.  206;  4  L.  B.  A.  40. 

9  Tex.  Ap.  171-172,  BBOWN  ▼.  STATE. 

Indictment  for  Perjury  Need  not  Negative  Proviso  that  false  state- 
ment was  made  through  agitation,  or  by  mistake,  as  this  is  matter  of 
defense. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W.  570, 
holding  indictment  for  selling  intoxicants,  not  negativing  exception 
of  selling  with  license  on  prescription,  is  insufficient;  St.  Clair  v.  State, 
11  Tex.  Ap.  300,  holding  indictment  for  perjury  herein  sufficient.  See 
notes,  85  Am.  Dec.  497;  124  Am.  St.  Bep.  676. 

Distinguished  in  Turner  v.  State,  30  Tex.  Ap.  692,  18  S.  W.  792, 
Gabrielsky  v.  State,  13  Tex.  Ap.  438,  both  holding  indictment  gener- 
ally assigning  falsity  of  several  statements  insufficient. 

9  Tex.  Ap.  173-176,  COHEA  ▼.  STATE. 

To  be  a  Principal,  a  Party  must  be  Concerned  in  the  Original  Theft, 
though  he  need  not  have  been  present. 

Approved  in  Martin  v.  State,  9  Tex.  Ap.  296,  upholding  conviction 
for  theft  of  person  concealing  stolen  animal;  Cook  v.  State,  14  Tex. 
Ap.  100,  applying  rule  on  prosecution  for  horse  stealing;  Boyd  v. 
State,  24  Tex.  Ap.  582,  5  Am.  St.  Bep.  911,  6  S.  W.  855,  Prator  v. 
State,  15  Tex.  Ap.  369,  both  holding  that  knowingly  receiving  stolen 
property  will  not  support  conviction  for  theft:  Smith  v.  State,  21 
Tex.  Ap.  124,  17  S.  W.  555,  upholding  conviction  of  all  parties  in- 
volved in  theft  of  cattle;  Dreyer  v.  State,  11  Tex.  Ap.  644,  arguendo. 

9  Tex.  Ap.  177,  ANDEBSON  v.  STATE. 

Indictment  for  Betting  at  "Ten-ball"  Alley  must  allege  that  the 
device  was  kept  for  the  purpose  of  gaming. 

Reaffirmed  in  Doyle  v.  State,  19  Tex.  Ap.  412. 

9  Tex.  Ap.  177-178,  WALKEB  v.  STATE. 

Where  Information  Fails  to  Allege  That  Defendants  did  the  acta 
constituting  the  offense^  it  is  fatally  defective. 
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Approved  in  Barfield  v.  State,  39  Tex.  Cr.  342,  45  8.  W.  1015,  affirm- 
ing mle;  Jonea  v.  State,  21  Tex.  Ap.  351,  17  S.  W.  424,  holding 
omiBsion  of  word  "to"  before  "kill  and  murder"  fatal  to  indictment; 
Jester  v.  State,  26  Tex.  Ap.  370,  gee  9  S.  W.  617,  applying  rule  to 
indictment  for  burglary;  Menasct)  v.  State  (Tex.  Ap.),  11  S.  W.  898, 
applying  rule  to  indictment  for  perjury. 

9  Tez.  Ap.  178-179,  JONES  v.  STATE. 

In  Prosecution  for  Wantcmly  Killing  Animal,  under  article  2345, 
PaschaPs  Digest,  unlawful  killing  does  not  warrant  conviction  unless 
willful  and  wanton. 

Approved  in  Davis  y.  State,  12  Tex.  Ap.  15,  reversing  conviction 
for  killing  horse  to  save  crops. 

9  Tez.  Ap.  179-192,  DXTNLAP  ▼.  STATE. 

It  is  not  Error  to  Befttse  to  Postpone  Trial  on  Account  of  legal 
holiday  other  than  Sundays. 

Approved  in  Macklin  v.  State,  53  Tex.  Cr.  200,  109  S.  W.  147,  refus- 
ing to  quash  indictment  because  returned  on  legal  holiday;  Michel  v. 
Boxholm  etc.  Creamery,  128  Iowa,  708,  105  N.  W.  324,  holding  party, 
having  answered  to  suit  previous  to  legal  holiday,  not  entitled  to 
continuance  because  case  was  set  for  trial  on  legal  holiday;  Pender 
V,  State,  12  Tex.  Ap.  506,  upholding  conviction  in  ease  tried  on  legal 
holiday;  Houston  etc.  Ry.  v.  Harding,  63  Tex.  164,  upholding  judg- 
ment, although  evidence  was  received  on  January  1st;  Stewart  v. 
Brown,  112  Mo.  182,  20  S.  W.  454,  holding  sale  under  deed  of  trust, 
held  on  legal  holiday,  valid;  Glenn  v.  Eddy,  51  N.  J.  L.  259,  14  Am. 
St.  Rep.  688,  17  Atl.  146,  refusing  to  quash  summons  issued  and  served 
on  legal  holiday.     See  note,  19  L.  R.  A.  318. 

Evidence  Qiven  at  Examination  for  Assault  to  Oommit  Murder  may 
be  shown  by  parol  at  trial  for  murder  where  witness  has  died  and 
the  writing  was  not  properly  authenticated. 

Approved  in  Gilbreath  v.  SUte,  26  Tex.  Ap.  318,  9  S.  W.  618, 
O'Connell  v.  State,  10  Tex.  Ap.  569,  both  admitting  parol  evidence 
of  witness'  testimony  at  examining  trial;  Simms  v.  State,  10  Tex. 
Ap.  166,  admitting  parol  proof  of  deceased  witness'  testimony  at 
former  trial;  Ballinger  v.  State,  11  Tex.  Ap.  335,  admitting  written 
testimony  given  at  examining  trial;  Moffatt  v.  State,  35  Tex.  Cr.  262, 
33  S.  W.  346,  admitting  written  testimony  taken  at  coroner's  inquest; 
Mattox  V.  United  States,  156  U.  S.  242,  15  Sup.  Ct.  Rep.  339,  39  L. 
411,  admitting  reporter's  notes  of  deceased  witness*  testimony  at 
former  trial. 

9  Tez.  Ap.  200-202,  WALKER  v.  STATE. 

Bill  of  Exceptions  for  Exclusion  of  Testimony  must  set  it  out  so 
that  its  relevancy  may  appear. 

Approved  in  Hooper  v.  State,  29  Tex.  Ap.  616,  16  S.  W.  656,  affirm- 
ing rule;  Ballinger  v.  State,  11  Tex.  Ap.  336,  holding  bill  not  stating 
evidence  insufficient;  Davis  v.  State,  14  Tex.  Ap.  655,  affirming  where 
bill  did  not  show  relevancy  of  rejected  testimony;  Wilkerson  v.  State, 
31  Tex.  Cr.  89,  19  S.  W.  903,  Bryant  v.  State,  18  Tex.  Ap.  115,  both 
holding  objection  not  affirmatively  presented  in  bill  deemed  waived. 

9  Tez.  Ap.  202-204,  HOSKEY  ▼.  STATE. 
In  General,  Indictment  In  Words  of  Statute  is  Sufficient. 
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Approved  in  Renter  v.  State,  43  Tex.  Or.  573,  67  S.  W.  505,  informa- 
tion for  keeping  open  saloon  on  election  day,  alleging  election  for 
county  was  held  in  first  ward  to  determine  whether  hogs,  sheep  or 
goats  should  be  permitted  to  run  at  large,  is  fatally  defective,  be- 
cause election  is  alleged  alternatively  and  statute  authorized  no  such 
election;  Tynes  v.  State,  17  Tex.  Ap.  126,  127,  holding  indictment  for 
sending  threatening  letter  alleging  act  ''unlawfully,"  instead  of  "know- 
ingly,'' done,  insufficient.     See  notes,  94  Am.  Dec.  255,  260. 

Indictment  for  Keeping  Open  Bar-room  During  Electioni  must  allege 
the  character  of  the  election,  or  its  purpose. 

Approved  in  Gallagher  v.  State,  10  Tex.  Ap.  471,  holding  allegation 
of  holding  election  herein  sufficient. 

9  Tex.  Ap.  205-206,  PASCHAL  v.  STATE. 

Where  Information  is  Based  on  Defective  Complaint,  it  is  not  cured 
by  hew  complaint;  a  new  information  must  be  filed. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  49  S.  W.  619,  holding 
complaint  filed  after  information  insufficient  to  support  conviction. 

9  Tex.  Ap.  206-207,  LOTT  y.  STATE. 

In  Trial  for  Wantonly  Killing  a  Hog,  Evidence  that  it  was  a  fre- 
quent trespasser,  and  that  defendant  had  paid  for  it,  is  admissible 
on  question  of  intent. 

Approved  in  Caldwell  v.  State,  55  Tex.  Cr.  166,  131  Am.  St.  Rep. 
809,  115  8.  W.  598,  in  trial  for  shooting  dog,  evidence  that  its 
presence  would  have  injured  defendant's  sheep  is  admissible  to  rebut 
wantonness;  Brookreson  v.  State,  49  Tex.  Cr.  422,  93  S.  W.  725,  up- 
holding conviction  for  unlawfully  and  maliciously  killing  dog,  where 
evidence  showed  dog  ran  on  accused's  pasture  and  frightened  his 
stock,  and  without  apparent  necessity  accused  killed  him;  State  v. 
Prater,  130  Mo.  Ap.  356,  109  S.  W.  1050,  in  prosecution  for  ma- 
liciously wounding  hog,  element  of  malice  may  be  inferred  if  act  is 
wrongfully,  intentionally  and  willfully  done;  Beedy  v.  State,  22  Tex. 
Ap.  272,  2  S.  W.  591,  reversing  for  rejection  of  testimony  to  show 
trespass  of  animals,  on  prosecution  for  killing  cow;  Thomas  v.  State, 
14  Tex.  Ap.  205,  reversing  conviction  for  killing  rams  destroying 
ewes;  Stephens  v.  State,  65  Miss,  331,  3  So.  458,  Davis  v.  State,  12 
Tex.  Ap.  14,  both  reversing  conviction  for  killing  animals  to  protect 
crops.     See  note,  47  Am.  Rep.  310. 

9  Tex.  Ap.  207-208,  McMUEEY  v.  STATE. 

Record  of  Conviction  Before  Special  Judge  must  set  out  the  au- 
thority of  such  special  judge. 

Approved  in  Smith  v.  State,  24  Tex.  Ap.  297,  6  S.  W.  41,  affirming 
rule;  Harris  v.  State,  14  Tex.  Ap.  677,  Wilson  v.  State,  14  Tex.  Ap. 
208,  Snow  V.  State,  11  Tex.  Ap.  102,  Perry  v.  State,  14  Tex.  Ap.  167, 
6  S.  W.  41,  all  reversing  conviction  where  record  does  not  show  au- 
thority of  special  judge. 

Distinguished  in  Schwartz  v.  State,  38  Tex.  Cr.  28,  40  S.  W.  976, 
upholding  transfer  of  cause  by  special  judge  without  showing  of  au- 
thority. 

9  Tex.  Ap.  209-212,  ROBERTSON  ▼.  STATE. 

Instruction  to  Acquit,  "Unless  All  the  Material  Facts  proved  to 
your  satisfaction  lead  to  and  establish  the  conclusion  that  the  de- 
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fendant  is  guilty,  to  the  ezeliuioiL  of  a  reasonable  belief  to  tbe  con- 
trary/' is  erroneoiiB. 

Approved  in  Blocker  ▼.  State,  9  Tex.  Ap.  280,  applying  rule  to 
similar  instmetion;  Harris  ▼.  State,  55  Tex.  Or.  481,  117  S.  W.  845, 
condemning  instmetion  which  required  jury  to  accept  certain  facts 
as  true  before  they  could  acquit;  Goodsoe  v.  State,  52  Tex.  Or.  627, 
108  S.  W.  389,  applying  rule  where  court  charged  that  if  jury  believe 
defendant  not  guilty  beyond  reasonable  doubt,  to  acquit;  Moore  v. 
State,  28  Tex.  Ap.  378,  13  8.  W.  152,  Landers  v.  State  (Tex.  Or.),  63 
S.  W.  558,  La  Norris  v.  State,  13  Tex.  Ap.  43,  all  holding  instruction 
herein  on  reasonable  doubt  as  to  defendant's  innocence  erroneous. 

9  Tex.  Ap.  212-217,  WATSON  v.  STATE. 

The  District  Conrt  has  No  Jurisdiction  Over  Action  Against  Sheriff 
for  negligently  permitting  escape  of  prisoners  where  it  is  not  willful 
or  corrupt. 

Overruled  in  Hatch  v.  State,  10  Tex.  Ap.  518,  519,  holding  officer 
triable  in  district  court  for  negligently  permitting  escape  of  prisoners. 

9  Tex.  Ap.  217-219,  LX7NSF0BD  ▼.  STATE. 

Court  is  not  Permitted  to  Inform  Jury  What  Facts  Detailed  in  evi- 
dence are  sufficient  to  constitute  crime. 

Approved  in  Nelson  v.  State,  43  Tex.  Cr.  555,  67  S.  W.  321,  charge 
that  court  admitted  evidence  tending  to  show  acts  and  conversation 
of  four  other  persons,  several  days  prior  to  killing,  to  show  con- 
spiracy, is  erroneous  as  being  on  weight;  Stephens  v.  State,  10  Tex. 
Ap.  124,  holding  charge  giving  undue  prominence  to  certain  testimony 
erroneous;  Stockman  v.  State,  24  Tex.  Ap.  393,  5  Am.  St.  Bep.  895, 
6  S.  W.  299,  reversing  for  charge  on  weight  of  evidence.    See  note, 

72  Am.  Dec.  543. 

9  Tex.  Ap.  219-229,  35  Am.  Bep.  738,  HOLBEBT  v.  STATE. 

An  Impeaching  Witness  Should  be  Asked  if  He  Knows  the  general 
reputation,  what  it  is,  and  if  the  impeached  witness  is  worthy  of 
belief  on  oath. 

Approved  in  Bradshaw  v.  State,  44  Tex.  Cr.  223,  70  S.  W.  216,  where 
impeaching  witness  testified  he  could  not  say  that  he  knew  general 
reputation  for  truth  of  assailed  witness  in  community  where  he  lived, 
bnt  that  he  thought  he  knew  it,  he  is  incompetent  to  testify  to  such 
reputation;  Dodson  v.  State,  44  Tex.  Cr.  204,  70  S.  W.  971,  where  court 
charged  on  impeaching  testimony,  it  being  unnecessary  to  do  so,  it  was 
not  error;  Trammell  v.  State,  10  Tex.  Ap.  468,  rejecting  testimony 
of  impeaching  witness  not  qualifying  as  to  knowledge  of  other's 
reputation;  Bluitt  v.  State,  12  Tex.  Ap.  41,  holding  question  to  im- 
peaching witness  whether  other  is  worthy  of  belief  proper.    See  notes, 

73  Am.  Dec.  772,  773;  8  Am.  St.  Bep.  462;  82  Am.  St.  Bep.  28;  22  L. 
B.  A.  (n.  s.)  657. 

9  Tex.  Ap.  229-232,  BENFBO  V.  STATE. 

Charge  is  Unexceptionable  Only  When  Confined  to  the  Law  without 
instruction  as  to  weight  of  evidence  or  credibility  of  witnesses. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  apply- 
ing rule  where  evidence  showed  defendant  purchased  cartridges  prior 
to  killing,  and  court  charged  that  if  jury  believe  these  cartridges 
were  purchased  for  killing,  etc.    See  note,  72  Am.  St.  Rep.  543. 
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9  Tex.  Ap.  232-233,  LAKHAM  ▼.  STATE. 

Where  Complaint  Alleges  Orime  on  April  16,  1879,  and  jarat  shows 
attestation  on  April  2,  1879,  it  is  fatal  to  the  conviction. 

Approved  in  Womack  v.  State,  31  Tex.  Cr.  41,  19  S.  W.  605,  Watson 
V.  State  (Tex.  Cr.),  45  S.  W.  718,  Jennings  v.  State,  30  Tex.  Ap.  428, 
18  S.  W.  90,  all  holding  complaint  alleging  date  of  crime  subsequent 
to  jurat  invalid. 

9  Tex.  Ap.  234-237,  BLUNT  v.  STATE. 

Witness  may  be  Impeached  by  Showing  His  Feelings  toward  the 
accused. 

Approved  in  Daffin  v.  State,  11  Tex.  Ap.  79,  holding  any  question 
tending  to  affect  credit  of  witness  generally  admissible  on  cross-ex- 
amination; Watts  V.  State,  18  Tex.  Ap.  384,  admitting  questions  to 
show  basis  of  witness;  Surrell  v.  State,  29  Tex.  Ap.  325,  15  S.  W.  817, 
collateral  matters  elicited  on  cross-examination  may  be  contradicted 
to  show  witness'  bias. 

9  Tex.  Ap.  237-246,  WATSON  T.  STATE. 

Indictment  for  Procnrtng  Abortion  Need  not  State  Name  of  Drag, 
nor  quality  nor  quantity,  nor  that  it  is  noxious. 

Reaffirmed  in  Cave  v.  State,  33  Tex.  Cr.  340,  26  S.  W.  503.  Ap- 
proved in  Reum  v.  State,  49  Tex.  Cr.  128,  90  S.  W.  1110,  upholding 
indictment  for  abortion  alleging  medicine  was  calculated  to  produce 
abortion. 

Distinguished  in  Commonwealth  v.  Sinclair,  195  Mass.  107,  80  N. 
E.  801,  holding  indictment  charging  defendant  with  procuring  abor- 
tion by  certain  instrument,  without  naming  it  or  describing  manner 
of  its  use,  was  insufficient,  and  entitled  defendant  to  bill  of  particu- 
lars. 

Evidence  of  Accomplice  most  be  Corroborated  by  Evidence  connect- 
ing accused  with  the  crime,  besides  showing  the  offense  was  com- 
mitted. 

Approved  in  Mercer  v.  State,  17  Tex.  Ap.  465,  Stewart  v.  State,  35 
Tex.  Cr.  178,  60  Am.  St.  Rep.  37,  32  S.  W.  767,  Coburn  v.  State,  36 
Tex.  Cr.  258,  36  S.  W.  442,  Clark  v.  State  39  Tex.  Cr.  182,  73  Am.  St. 
Rep.  919,  45  S.  W.  576,  People  v.  Vedder,  98  N.  Y.  632,  Shelly  y. 
State,  95  Tenn.  155,  49  Am.  St.  Rep.  927,  31  S.  W.  493,  and  Freeman 
V.  State,  11  Tex.  Ap.  94,  40  Am.  Rep.  789,  all  holding  instruction  on 
accomplice  testimony  necessary,  where  woman  involved  testifies 
against  man  accused  of  incest;  Ballew  v.  State  (Tex.  Cr.),  34  S.  W. 
617,  where  testimony  shows  witness  an  accomplice,  instruction  thereon 
to  jury  is  necessary. 

Woman  on  Whom  an  Aboirtion  is  Committed  is  not  an  accomplice, 
though  she  consent. 

Reaffirmed  in  Miller  v.  State,  37  Tex.  Cr.  579,  40  S.  W.  315;  State 
V.  Smith,  99  Iowa,  34,  61  Am.  St.  Rep.  225,  68  N.  W.  430;  Willingham 
V.  State,  33  Tex.  Cr.  99,  25  S.  W.  424;  Smartt  v.  State,  112  Tenn. 
554,  80  S.  W.  589.  See  notes,  66  Am.  Dec.  87,  88;  40  Am.  Rep.  789; 
98  Am.  St.  Rep.  180. 

It  is  Competent  in  Every  Case  to  Give  Evidence  of  Handwriting 

by  comparison  made  by  expert  or  by  the  jury. 
See  note,  62  L.  R.  A.  857. 
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9  Tex.  Ap.  249-259,  JOHNSON  v.  STATE. 

Uttering  a  Forged  Instnimeiit  is  the  Knowingly  Passing,  or  attempt- 
ing to  pass,  a  forged  instrument  as  true. 

Approved  in  Thurmond  v.  State,  25  Tex.  Ap.  370,  8  S.  W.  474,  hold- 
ing indictment  for  uttering  forged  instrument,  which  follows'  statute, 
sufficient. 

Statute  Entitled  to  Provide  for  Convlctloa  of  Forgers  of  Land  titles 
maj  fix  punishment  and  procedure. 

Approved  in  Floeck  v.  State,  34  Tex.  Or.  324,  30  S.  W.  798,  holding 
title  of  act  regulating  sale  of  liquors  sufficient. 

Wlien  Instrmnent  is  Offered  in  Evidence,  Under  Code  or  common 
law,  the  prerequisites  of  the  system  under  which  it  is  offered  must  be 
complied  with. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  199,  101  S.  W.  228,  admis- 
sion of  marriage  license  between  defendant  and  his  former  wife,  same 
not  having  been  filed  with  papers  of  case  three  days  before  trial  and 
notice  given  defendant,  was  error;  Golin  v.  State,  37  Tex.  Or.  101,  38 
S.  W.  797,  Allison  v.  State,  14  Tex.  Ap.  426,  both  upholding  rejection 
of  deed  without  filing  and  previous  notice;  Patterson  v.  State,  17  Tex. 
Ap.  110,  admitting  certified  copies  of  laws  of  foreign  state. 

An  Official  Instrument  Is  not  Susceptible  of  Forgery,  but  knowingly 
to  utter  same  as  true,  though  fabricated,  is  an  offense. 

Approved  in  Huckaby  v.  State,  45  Tex.  Cr.  581,  108  Am.  St.  Rep. 
975,  78  S.  W.  944,  holding  will  is  not  subject  of  forgery  during  life 
of  testator. 

In  an  Indictment  for  Forgery  It  is  Permissible  to  Charge  that  the 
instrument  was  false  and  forged. 

Approved  in  Lewellen  v.  State,  64  Tex.  Cr.  641,  114  S.  W.  1179,  in- 
dictment  charging  defendant  with  carrying  pistol  on  ''or"  about  his 
person  is  insufficient. 

9  Tex.  Ap.  269-261,  GAOE  T.  STATE. 

Prosecution  Is  not  Beqnlred  to  Elect  on  Which  of  Three  Oircnm- 
stances  of  aggravation  of  assault  alleged  in  one  count  it  will  rely,  the 
offense  being  a  misdemeanor. 

Approved  in  Wells  v.  State,  62  Tex.  Cr.  153,  105  S.  W.  820,  upon 
trial  for  unlawfully  carrying  pistol,  where  evidence  showed  different 
dates  of  alleged  offense,  court  confining  its  charge  to  certain  date  is 
tantamount  to  election  by  state;  Floyd  v.  State  (Tex.  Cr.),  68  S.  W. 
690,  upholding  information  for  unlawfully  selling  estray,  setting  up  in 
three  counts  different  transactions  of  making  sale;  Alexander  v.  State, 
27  Tex.  Ap.  536,  11  S.  W.  629,  Day  v.  State,  14  Tex.  Ap.  30,  both  hold- 
ing in  misdemeanor  several  offenses  are  joinable  in  same  information; 
Stebbins  v.  State,  31  Tex.  Cr.  296,  20  S.  W.  553,  holding  election  be- 
tween counts  not  required  in  misdemeanor  indictment.  See  note,  68 
Am.  Dec.  250. 

Verdict  in  Misdemeanor  may.  be  Amended  Under  Instmctlons  of 
Court  and  then  received  in  absence  of  defendant  and  counsel. 

Approved  in  Taylor  v.  State,  14  Tex.  Ap.  352,  allowing  amendment 
of  verdict  by  inserting  omitted  word.  See  notes,  21  L.  E.  A.  (n.  s.) 
56;  23  L.  R.  A.  728. 

9  Tex.  Ap.  262-267,  BEABDALL  v.  STATE. 

Beversal  of  Cause  for  Absence  of  Indictment  In  Becord  necessitates 
a  new  triaL 
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Approved  in  Pate  v.  State,  21  Tex.  Ap.  197,  17  S.  W.  462,  reversing 
eonviction  in  absence  of  indictment. 

On  Beversal  of  Judgment  for  Absence  of  Indictment  in  record,  it 
may  be  produced  or  copy  inserted  if  lost. 

Approved  in  Schultz  v.  State,  15  Tex.  Ap.  266,  49  Am.  Bep.  196,  in- 
dictment lost  subsequent  to  plea  thereto  may  be  substituted. 

Order  Granting  Leave  to  File  Copy  of  Lost  Indictment  should  bo 
certain  and  nothing  left  to  inference. 

Approved  in  Rogers  v.  State,  11  Tex,  Ap.  619,  reversing  conviction 
where  record  fails  to  show  substitution  of  lost  indictment;  Schultz  v. 
State,  15  Tex.  Ap.  270,  upholding  indictment  substituted  after  plea  to 
original;  Carter  v.  State,  41  Tex.  Cr.  610,  58  S.  W.  80,  holding  record 
not  showing  motion  and  order  for  substitution  insufficient. 

9  Tex.  Ap.  269-270,  PIPPIN  ▼.  STATE. 

Judgment  wHl  be  Beversed  Wliere  Becord  Fails  to  Show  that  venue 
was  proven. 

Reaffirmed  in  Bowling  v.  State,  13  Tex.  Ap.  338. 

Objection  to  Evidence  cannot  be  Baised  by  Bequests  for  instructions 
excluding  it. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  152,  118  S.  W.  1058,  re- 
affirming rule;  Thomas  v.  State,  17  Tex.  Ap.  440,  affirming  conviction 
where  no  objection  to  evidence  at  trial  is  shown. 

Allegation  of  Ownersbip  is  Sustained  Wbere  Party  is  managing  his 
father's  estate. 

Approved  in  Dodd  v.  State,  10  Tex.  Ap.  376,  allowing  parol  proof  of 
control  to  show  ownership. 

9  Tex.  Ap.  270-273,  PICKENS  V.  STATE. 

Former  Trial  is  not  a  Bar,  Unless  tbe  First  Indictment  was  such  that 
the  prisoner  might  have  been  convicted  upon  proof  of  facts*  set  out  in 

record. 

Approved  in  Benson  v.  State,  53  Tex.  Cr.  255,  109  S.  W.  167,  striking 
out  plea  of  former  conviction  where  neither  complaint  nor  information 
on  former  trial  set  out;  Simco  v.  State,  9  Tex.  Ap.  349,  upholding 
second  conviction  for  same  offense  where  first  was  under  illegal  indict- 
ment; White  V.  State,  9  Tex.  Ap.  392,  holding  acquittal  in  justice's 
court  bars  further  prosecution. 

Failure  of  tbe  Jury  to  Find  on  the  Special  Plea  of  former  acquittal 
is  reversible  error. 

Approved  in  Smith  v.  State,  18  Tex.  Ap.  330,  reversing  where  ver- 
dict contains  no  finding  on  special  plea  of  former  conviction;  Grisham 
V.  State,  19  Tex,  Ap.  512,  reversing  conviction  where  special  plea  of 
former  conviction  was  not  submitted  to  jury.  See  notes,  58  Am.  Dec. 
548;  35  Am.  Bep.  345. 

9  Tex.  Ap.  273-275,  8TATTTM  v.  STATR 

If  Finder  of  Lost  Property  Forms  Felonious  Intent  to  appropriate 
it,  he  is  guilty  of  theft. 

Approved  in  Martin  v.  State,  44  Tex.  Cr.  540,  72  S.  W.  387,  uphold- 
ing indictment  for  theft  of  lost  money  alleging  ownership  and  posses- 
sion in  real  owner.     S(  e  note,  37  L.  R.  A.  124, 
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9  Tez.  Ap.  275-276,  BOSS  ▼.  STATE. 

Failure  to  Give  Proper  Instmction  in  Trial  for  Miademeanor  is  not 
cause  for  reversal,  unless  requested;  in  felony  proper  charge  must  be 
given  without  request. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  364,  Vaughn  v.  State, 
17  Tex.  Ap.  564,  both  reversing  conviction  for  theft  of  cattle  where 
no  charge  on  circumstantial  evidence  was  given.  See  note,  69  L.  R. 
A.  213. 

Where  the  Prosecntion  Depends  Solely  upon  Circumstantial  Evi- 
dence, an  instruction  must  be  given  as  to  the  nature  and  character 
of  such  testimony. 

Approved  in  dissenting  opinion  in  Cabrera  ▼.  State,  56  Tex.  Cr. 
168,  118  S.  W.  1066,  majority  holding  such  instruction  unnecessary 
because  there  was  direct  evidence  of  defendant's  presence  at  crime. 

9  Tex.  Ap.  277-278,  35  Am.  Bep.  743,  BOLAND  ▼.  STATE. 

Husband  may  Testify  Against  Wife  on  Trial  for  adultery. 

Approved  in  State  v.  Chambers,  87  Iowa,  5,  43  Am.  St.  Rep.  351, 
53  N.  W.  1091,  holding  wife  competent  witness  against  husband  in 
prosecution  for  incest  with  step-daughter;  Lord  v.  State,  17  Neb.  529, 
23  N.  W.  509,  admitting  wife's  testimony  against  husband  on  prosecu- 
tion for  adultery;  Willes  v.  State,  9  Tex.  Ap.  297,  arguendo.  See 
notes,  29  Am.  St.  Rep.  411;  43  Am.  St.  Rep.  354;  47  Am.  St.  Rep. 
561;  106  Am.  St.  Rep.  767,  770. 

Distinguished  in  People  v.  Quanstrom,  93  Mich.  258,  53  N.  W.  167, 
17  L.  R.  A.  723,  rejecting  wife's  testimony  against  husband  on  prose- 
cution for  bigamy. 

Overruled  in  Compton  v.  State,  13  Tex.  Ap.  274,  276,  44  Am.  Rep. 
704,  706,  holding  wife  not  a  competent  witness  against  husband  in 
prosecution  for  incest  with  step-daughter. 

9  Tez.  Ap.  278-279,  JACOBS  ▼.  STATE. 

Juror  Wlio  has  Sat  on  Former  Trial  for  Assault  and  Battery  is  dis- 
•qualified. 

See  note,  68  L.  R.  A.  877. 

Distinguished  in  Hunter  ▼.  State,  30  Tex.  Ap.  318,  17  S.  W.  416, 
holding  juror  not  disqualified  by  service  within  period  limited  by 
eivil  statutes. 

9  Tez.  Ap.  279-280,  BLOCEEB  ▼.  STATE. 

Instruction  That  "Unless  Facts  Proven  Establish  That  Defendant  is 
^ilty  to  the  exclusion  of  a  reasonable  belief  to  the  contrary,  you 
must  acquit,"  is  error. 

Approved  in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  La 
Norris  v.  State,  13  Tex.  Ap.  43,  Moore  v.  State,  28  Tex.  Ap.  378,  13 
S.  W.  152,  Landers  v.  State  (Tex.  Cr.),  63  S.  W.  558,  Wallace  v.  State, 
9  Tex.  Ap.  300,  all  applying  rule  to  similar  charges;  Harris  v.  State, 
55  Tex.  Cr.  481,  117  S.  W.  845,  condemning  instruction  which  required 
jury  to  accept  certain  facts  as  true  before  they  could  acquit. 

Distinguished  in  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  717,  Zwicker 
V.  State,  27  Tex.  Ap.  560,  561,  11  S.  W.  633,  both  upholding  charges 
on  reasonable  doubt. 

-9  Tto.  Ap.  283-288,  LANGFOBD  ▼.  STATE. 

False  Statement  Under  Oath,  not  Required  by  Law  or  In  Course  of 
Judicial  proceedings,  is  false  swearing. 
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Approved  in  Davidson  ▼.  State,  22  Tex.  Ap.  380,  3  S.  W.  664,  hold- 
ing false  affidavit  for  marriage  license  false  swearing  and  not  per- 
jury; Collins  V.  State,  33  Fla.  452,  15  So.  221,  holding  false  affidavit 
to  extrajudicial  bond  not  perjury. 

False  Statement  Under  Oath  Beqnired  by  Law  or  Administered  in 
course  of  judicial  proceedings  is  perjury. 

Approved  in  Simpson  v.  State,  46  Tex.  Cr.  79,  79  S.  W.  530,  up- 
holding indictment  for  perjury  charging  defendant  with  having  made 
false  affidavit  before  justice  of  peace  charging  O.  with  assault,  as  this 
is  beginning  of  criminal  prosecution;  Bambo  v.  State,  43  Tex.  Or.  271, 
64  S.  W.  1039,  holding  false  affidavit  for  assault  prosecution  perjury. 

Declarations  of  Wife  of  Accused,  not  in  His  Presence,  are  not  ad- 
missible. 

Approved  in  Barbee  v.  State,  23  Tex.  Ap.  203,  4  S.  W.  585,  reversing 
for  admission  of  overtures  for  compromise  made  in  absence  of  ac- 
cused. 

9  Tex.  Ap.  292-293,  DOWDY  ▼.  STATE. 

When  Application  for  Oontinnance  for  Absent  Witness  is  overruled 
and  defendant  convicted,  if  it  appear  that  the  evidence  was  material 
and  that  the  facts  set  forth  in  the  application  were  probably  true,  a 
new  trial  should  be  granted. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  616,  Word  v.  State,  12 
Tex.  Ap.  182,  Woolridge  v.  State,  13  Tex.  Ap.  452,  and  Sheckles  v. 
State,  9  Tex.  Ap.  327,  all  affirming  refusal  of  continuance  for  probable 
untruth  of  evidence  desired. 

9  Tex.  Ap.  293-297,  MABTIN  ▼.  STATE. 

One  Beceivtng  or  Concealing  Property,  Knowing  the  Same  to  have 
been  stolen,  is  guilty  of  theft. 

Approved  in  Vincent  v.  State,  10  Tex.  Ap.  332,  upholding  convic- 
tion for  receiving  stolen  property  under  indictment  for  theft. 

9  Tex.  Ap.  297-299,  WILUS  ▼.  STATE. 

Bule  Excluding  Juror  Who  has  Sat  on  Former  Trial  of  same  case 
or  on  another  case  involving  same  facts  applies  to  criminal  cases. 

Distinguished  in  Hunter  v.  State,  30  Tex.  Ap.  318,  17  S.  W.  416, 
holding  juror  not  disqualified  by  previous  service  within  time  limited 
by  civil  statutes. 

9  Tez.  Ap.  299-301,  WAUiAOE  y.  STATE. 

Instruction  That  Facts  Proved  must  Establish  Ouilt  "to  the  exclu- 
sion of  any  reasonable  belief  to  the  contrary,"  is  error. 

Approved  in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389; 
Moore  v.  State,  28  Tex.  Ap.  378,  13  S.  W.  152,  Landers  v.  State  (Tex. 
Cr.),  63  S.  W.  558,  and  La  Norris  v.  State,  13  Tex.  Ap.  43,  all  revers- 
ing for  erroneous  charge  on  reasonable  doubt,  predicated  on  belief  of 
defendant's  innocence;  Harris  v.  State,  55  Tex.  Cr.  481,  117  S.  W.  845, 
condemning  instruction  which  required  jury  to  accept  certain  facts 
as  true  before  they  could  acquit. 

The  Presumption  of  Innocence  is  One  of  the  Great  cardinal  maxims. 

Approved  in  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  717,  Zwicker 
T.  State,  27  Tex.  Ap.  560,  561,  11  S.  W.  634,  both  upholding  charge  on 
reasonable  doubt. 
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Where  Prosecntion  Proceeds  on  Circumstantial  Evidence  alone,  in- 
structioiiB  as  to  the  certainty  required  must  be  given. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  364,  Vaughn  v.  State,  17 
Tex.  Ap.  564,  applying  rule  and  reversing  conviction. 

9  Tez.  Ap.  30S-305,  VXNOENT  ▼.  STATE. 

If  Charge  Is  not  Excepted  to  at  Proper  Time  nor  special  instructions 
asked,  the  error  must  be  injurious  to  defendant  to  warrant  reversal. 

Beaffirmed  in  Whaley  v.  State,  9  Tex.  Ap.  308. 

If  Charge  Is  Properly  Excepted  to,  Judgment  la  Beversed,  though 
tendency  to  injure  is  slight. 

Approved  in  Niland  v.  State,  19  Tex.  Ap.  174,  McGrew  v.  State, 

10  Tex.  Ap.  540,  both  applying  rule  and  reversing  conviction. 
Where  Evidence  In  Prosecution  for  Theft  Tends  to  Show  Bona  Fide 

purchase,  and  this  issue  is  ignored  in  the  charge,  the  judgment  will  be 
reversed,  though  objection  is  first  raised  on  motion  for  new  trial. 

Approved  in  Scott  v.  State,  10  Tex.  Ap.  113,  holding  defendant  en- 
titled to  charge  on  any  defense  supported  by  evidence;  Vincent  v. 
State,  10  Tex.  Ap.  331,  cited  on  subsequent  appeal;  Erwin  v.  State, 
10  Tex.  Ap.  703,  reversing  for  failure  to  charge  on  defense  of  delirium 
tremens;  Bay  v.  State,  13  Tex.  Ap.  56,  reversing  conviction  of  theft 
for  failure  to  charge  on  issue  of  ownership;  Johnson  v.  State  (Tex. 
Cr.),  50  S.  W.  345,  reversing  for  failure  to  charge  on  right  of  accused 
to  follow  deceased  to  prevent  latter  from  obtaining  pistol. 

9  Tez.  Ap.  305-308,  WHALET  ▼.  STATE. 

Where  Charge  la  Excepted  to  at  Proper  Time,  Judgment  will  be  re- 
versed, though  charge  tended  but  slightly  to  confuse  the  jury. 

Approved  in  McGrew  v.  State,  10  Tex.  Ap.  540,  reversing  for  slight 
error  in  charge  after  timely  exception;  Niland  v.  State,  19  Tex.  Ap. 
175,  reversing  for  prejudicial  charge  in  murder  prosecution. 

In  Felony,  Proper  Charge  must  be  CMven  to  Every  Conclusion  de- 
dneible  from  the  evidence,  whether  requested  or  not. 

Approved  in  Scott  v.  State,  10  Tex.  Ap.  113,  reaffirming  rule; 
Stewart  v.  State,  52  Tex.  Cr.  284,  106  S.  W.  689,  in  trial  for  murder, 
where  evidence  showed  insulting  language  by  deceased  to  wife  of  de- 
fendant, court  erred  in  limiting  jury  to  sudden  passion  at  time  of 
insult;  Territory  v.  Barth,  2  Ariz.  325,  15  Pac.  676,  upholding  charge 
that  reasonable  doubt  is  substantial  doubt,  and  not  mere  possibility 
of  defendant's  innocence,  proof  of  guilt  to  moral  certainty  not  being 
required;  Erwin  v.  State,  10  Tex.  Ap.  703,  reversing  for  failure  to 
charge  on  defense  of  delirium  tremens. 

9  Tez.  Ap.  S08-S1S,  HABBIS  ▼.  STATE. 

Wliere  Oame  Is  Licensed,  Keepers  or  Betters  cannot  be  indicted. 

Approved  in  Butherford  v.  State,  39  Tex.  Cr.  138,  140,  45  S.  W. 
580,  581,  reversing  conviction  for  betting  at  licensed  ten-pin  alley. 

Distinguished  in  Parker  v.  State,  13  Tex.  Ap.  214,  Beeves  v.  State, 
12  Tex.  Ap.  201,  both  upholding  conviction  for  keeping  gaming-table, 
although  occupation  tax  paid,  under  later  statute. 

9  Tez.  Ap.  313-315,  HOLBIES  ▼.  STATE. 

Appeal  will  he  Maintained  from  Judgment  Made  Final  by  entry 
of  nunc  pro  tunc  order. 

Followed  in  Mills  v.  Paul  (Tex.  Civ.),  30  S.  W.  245. 
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Instruction  That  "If  Y<m  haTO  a  Seasonable  Doubt  ai  to  guilt,  such 
as  naturally  and  fairly  presents  itself  from  the  evidence,  you  must 
acquit/'  is  error. 

Approved  in  Abram  v.  State,  36  Tex.  Or.  47,  35  S.  W.  390,  apply- 
ing rule  to  similar  charge. 

Distinguished  in  Suit  v.  State,  30  Tex,  Ap.  325,  17  S.  W.  460,  up- 
holding charge  on  reasonable  doubt. 


ft 


9  Tez.  Ap.  315-317,  SBIITH  ▼.  STATE. 

Where   Recognizance  is  for  ''AggraTated  Assault  and   Battery, 
while  accused  was  convicted  of  "aggravated  assault,"  appeal  is  not 
dismissed. 

Approved  in  Cole  v.  State,  11  Tex.  Ap.  70,  upholding  information 
for  assault  and  battery  founded  on  affidavit  charging  assault  and  al- 
leging specific  acts  of  violence. 

9  Tez.  Ap.  317-^20,  BEED  T.  STATE. 

Where  Facts  are  Such  as  Might  Warrant  a  Oonvietion  of  Man- 
slaughter, an  instruction  should  be  given  thereon. 

Approved  in  Burkhard  v.  State,  18  Tex.  Ap.  619,  reversing  murder 
conviction  for  failure  to  charge  on  malice. 

9  Tex.  Ap.  321-326,  STEWART  T.  STATE. 

Evidence  cannot  be  Objected  to  for  the  First  Time  on  appeal. 

Approved  in  Thomas  v.  State,  17  Tex.  Ap,  440,  refusing  to  revise 
erroneous  admission  of  testimony  not  objected  to  below, 

Nonconsent  of  Owner  to  Taking  Property  may  be  Proved  by  circum- 
stantial evidence,  in  absence  of  objection  that  testimony  of  owner  is 
the  best  evidence. 

Approved  in  Caddell  v.  State,  49  Tex.  Gr,  134,  122  Am.  St.  Rep.  806, 
90  S.  W.  1014,  on  trial  for  burglary,  where  ownership  of  house  and 
property  was  alleged  in  two  different  persons,  on  failure  of  one  of 
owners  to  testify  to  his  nonconsent,  it  could  not  be  inferred;  Miller 
V.  State,  18  Tex.  Ap.  38,  holding  circumstantial  evidence  inadmissible 
where  direct  proof  is  attainable;  Schultz  v.  State,  20  Tex.  Ap.  311, 
allowing  circumstantial  proof  of  owner's  nonconsent  to  taking;  Wis- 
dom V.  State,  42  Tex.  Gr.  580,  61  S.  W.  926,  reversing  conviction  for 
theft  where  nonconsent  was  not  testified  to  by  partner. 

Limited  in  Farris  v.  State,  43  Tex.  Gr.  371,  66  S.  W.  300,  holding 
in  trial  for  theft,  nonconsent  of  owner  could  not  be  proved  by  intro- 
duction of  owner's  testimony  given  as  prosecuting  witness  at  examin- 
ing trial. 

9  Tez.  Ap.  326-327,  SHECKIiES  T.  STATE. 

Disallowance  of  Continuance  for  Absence  of  Witness  will  not  be 
reversed  where  want  of  probability  of  truth  of  matters  proposed  to 
be  shown  appears  at  trial. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  616,  upholding  refusal  of 
continuance  where  desired  testimony  was  probably  untrue. 

9  Tez.  Ap.  328-330,  BLACK  ▼.  STATE. 

Declarations  by  Prosecuting  Witness  in  Assault  that  he  would  have 
brought  on  the  conflict  sooner  are  admissible. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  325,  15  S.  W.  817,  hold- 
ing collateral  evidence  elicited  on  cross  examination  may  be  contra- 
dicted to  show  hostility  of  witness. 
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9  Tex.  Ap.  330-332,  DUNHAM  T.  STATE. 

Bnrglazy  and  Theft  may  be  Charged  in  one  count. 

Approved  in  Miller  v.  State,  16  Tex.  Ap.  420,  Turner  v.  State,  22 
Tex.  Ap.  43,  2  S.  W.  619,  both  reaffirming  rule  and  upholding  such 
indictments;  Davis  y.  State  9  Tex.  Ap.  366,  arguendo.  See  notes,  58 
Am.  Dec.  245,  246;  2  Am.  St.  Bep.  396;  35  L.  B.  A.  715. 

9  Tez.  Ap.  332-337,  CAMEBON  ▼.  STATE. 

Prosecution  for  Theft  may  be  had  in  County  where  property  is 
taken,  or  county  through  or  into  which  it  is  carried. 

Approved  in  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St.  Bep.  780, 
53  S.  W.  629,  upholding  statute  providing  prosecutions  for  rape  may 
be  tried  in  any  county  in  judicial  district  in  which  offense  was  com- 
mitted; Dixon  V.  State,  15  Tex.  Ap.  485,  Clark  v.  State,  23  Tex.  Ap. 
614,  5  S.  W.  179,  both  holding  thief  may  be  prosecuted  in  any  county 
into  which  he  takes  the  property. 

Indictment  Charging  Theft  of  a  "Beef  Steer^  is  not  Sustained  by 
proof  of  taking  a  two  year  old  uteer. 

Approved  in  Gray  v.  State,  11  Tex.  411,  reversing  conviction  for 
theft  of  **work  steers"  proved  otherwise;  Coffeldt  v.  State,  27  Tex. 
Ap.  616,  11  Am.  St.  Bep.  206,  11  S.  W.  640,  reversing  conviction  for 
robbery  where  kind  of  money  was  not  proved  as  alleged;  Loyd  v. 
State,  22  Tex.  Ap.  649,  3  S.  W.  671,  reversing  conviction  for  removing 
mortgaged  property,  not  proved  as  described. 

Where  Intent  of  Knowledge  is  Material,  Declarations  or  Acts  of 
acensed  are  admissible,  though  constituting  a  distinct  crime. 

Approved  in  Martin  v.  State,  28  Tex.  Ap.  366,  13  S.  W.  152,  Taylor 
V.  State,  22  Tex.  Ap.  545,  3  S.  W.  756,  both  admitting  evidence  of 
other  offense  similar  to  that  charged,  to  show  motive.  See  note,  62 
L.  B.  A.  231. 

9  Tez.  Ap.  338-351,  SOICO  T.  STATE. 

Where  Conviction  Is  Beversed,  It  cannot  be  Pleaded  as  former 
jeopardy. 

Approved  in  Thompson  v.  State,  9  Tex.  Ap.  665,  United  States  v. 
Jones,  31  Fed.  728,  both  applying  rule;  Sterling  v.  State,  25  Tex.  Ap. 
722,  8  Am.  St.  Bep.  453,  9  S.  W.  46,  State  v.  Thompson,  10  Mont.  563, 
27  Pac.  352,  and  Dubose  v.  State,  13  Tex.  Ap.  425,  all  holding  plea  of 
former  jeopardy  not  applicable  on  grant  of  new  trial  on  defendant's 
motion;  Pounder  v.  Ashe,  36  Neb.  571,  54  N.  W.  849,  arguendo.  See 
note,  35  Am.  Bep.  345. 

Distinguished  in  Powell  v.  State,  17  Tex.  Ap.  362,  holding  discharge 
of  jury  after  jeopardy  has  attached  bars  subsequent  prosecution. 

Autrefois  Acqmt  is  Only  Available  When  the  Transaction  is  the 
same  and  the  two  indictments  must  be  sustained  by  the  same  proof. 

Approved  in  Arnold  v.  State,  9  Tex.  Ap.  440,  reaffirming  rule; 
Kellett  v.  State,  51  Tex.  Cr.  643,  103  S.  W.  883,  in  prosecution  for 
cursing  and  abusing  a  person  calculated  to  provoke  breach  of  peace, 
acquittal  in  prosecution  for  going  near  private  house  and  using 
language  calculated  to  disturb  its  inhabitants  cannot  be  pleaded  in 
bar;  Alexander  v.  State,  21  Tex.  Ap.  409,  17  S.  W.  139,  Wright  v. 
State,  17  Tex.  Ap.  158,  159,  both  holding  indictment  and  acquittal  for 
stealing  one  man's  cattle  will  not  bar  prosecution  for  stealing  an- 
other's, although  part  of  same  transaction;  Hooper  v.  State,  30  Tex. 
Ap.  414,  28   Am.  St.   Rep.   927,  17   S.  W.  1067,  holding  acquittal  of 

5  Tex.  Notes — 10 
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forgery  no  bar  to  prosecution  for  passing  same  forged  instrument; 
Lewis  v.. State  (Tex.  Gr.),  24  S.  W;  906,  holding  acquittal  for  theft 
no  bar  to  prosecution  for  swindling.  See  notes,  58  Am.  Dec.  537,  544; 
92  Am.  St.  Bep.  129,  130. 

Antrefois  Oonvlct  Only  Bequires  Tbat  the  Traiuiactlon  or  the  facts 
constituting  it   be  the  same. 

Approved  in  Paschal  v.  State,  49  Tex.  Or.  114,  90  S.  W.  880,  up- 
holding plea  of  former  conviction  upon  information  for  aggravated 
assault  of  same  transaction  in  trial  for  assault,  where  evidence  showed 
defendant  in  one  transaction  assaulted  wife  by  throwing  orange  at 
her,  choking  and  cutting  her  and  drawing  stick;  Sadberry  v.  State, 
39  Tex.  Cr.  467,  46  S.  W.  639,  holding  former  conviction  for  injuring 
one  person  a  bar,  where  shot  injured  four;  Hurst  v.  State,  86  Ala. 
609,  11  Am.  St.  Bep.  83,  6  So.  122,  conviction  for  aiding  escape  of  mis- 
demeanor bars  prosecution  for  same  act  liberating  felon.  See  note,  58 
Am.  Dec.  547. 

Where  Plea  of  Antrefois  is  Sufficient  on  Its  Face,  it  need  not  be 
submitted  to  the  jury. 

Distinguished  in  Grisham  v.  State,  19  Tex.  Ap.  512,  513,  reversing 
conviction  for  failure  to  submit  special  plea  of  former  conviction  to 
jury,  %hen  supported  by  evidence;  Bland  v.  State,  42  Tex.  Cr.  288, 
59  S.  W.  1120,  holding  error  to  strike  out  plea  of  former  jeopardy 
where  jury  was  discharged  after  impanelment. 

Counsel  cannot  Admit  Any  Fact  necessary  for  conviction. 

Approved  in  Murmutt  v.  State  (Tex.  Cr.),  63  S.  W.  634,  holding 
counsel's  agreement  as  to  former  conviction  for  theft  not  admissible 
in  prosecution  for  burglary. 

9  Tex.  Ap.  351-353,  PABXEB  T.  STATE. 

Facts  Constitnting  an  Offense  most  be  Averred  Directly  and  with 
certainty  and  not  by  inference. 

Approved  in  Hunt  v.  State,  9  Tex.  Ap.  405,  holding  information 
referring  to  affidavit  insufficient;  Lagrone  v.  State,  12  Tex.  Ap.  427, 
indictment  for  slander  must  set  out  the  words  used  J  Neely  ▼.  State, 
32  Tex.  Cr.  371,  23  S.  W.  798,  holding  information  for  slander,  stat- 
ing only  inferentially  what  was  imputed  to  female,  insufficient. 

Where  Indictment  for  Bobbery  Merely  Alleges  Taking  from  the 
owner,  without  alleging  on  whom  the  assault  was  committed,  it  is* 
insufficient. 

Cited  in  note,  70  Am.  Dec.  190. 

9  Tex.  Ap.  353-368,  BXTBY  ▼.  STATE. 

Witness  cannot  be  Impeached  by  Testimony  of  Orand  Juror  as  to 

what  he  testified  to  before  grand  jury. 

Approved  in  dissenting  opinion  in  Wisdom  v.  State,  42  Tex.  Cr. 
583,  61  S.  W.  928,  majority  admitting  confessions  made  before  grand 
jury.     See  notes,  12  Am.  St.  Bep.  917;  21  L.  B.  A.  432. 

Overruled  in  Grimsinger  v.  State,  44  Tex.  Cr.  26,  27,  69  S.  W.  590, 
admitting  confession  of  defendant  made  before  grand  jury;  Clanton 
V.  State,  13  Tex.  Ap.  153,  154,  admitting  testimony  of  grand  juror 
to  show  contradictory  testimony  of  witness;  Thomas  v.  State,  35. 
Tex.  Cr.  180,  32  S.  W.  772,  admitting  confession  made  before  grand 
jury. 
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9  Tex.  Ap.  358-363,  HENBY  ▼.  STATE. 

Fatlnre  to  Oive  Charge  In  Felony  Caae,  Where  not  Excepted  to, 
doce  not  warrant  reversal,  unless  error  is  prejudicial. 

Approved  in  Erwin  v.  State,  10  Tex.  Ap.  703,  reversing  for  failure 
to  charge  on  delirium  tremens,  relied  on  as  defense;  Bay  v.  State, 
13  Tex.  Ap.  56,  reversing  for  failure  to  charge  on  issue  of  ownership 
in  prosecution  for  theft;  Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W. 
546,  affirming  rule  and  upholding  charge  on  insanity;  Cook  v.  State, 
22  Tex.  Ap.  528  3  S.  W.  752,  holding  failure  to  charge  on  self-de- 
fense no  error,  in  absence  of  evidence  thereon;  Williams  v.  State, 
24  Tex.  Ap.  30,  5  8.  W.  657,  upholding  charge  on  jail-breaking; 
Johnson  v.  State  (Tex.  Cr.),  50  S.  W.  345,  reversing  for  failure  to 
charge  on  right  to  pursue  assailant  in  self-defense. 

9  Tex.  Ap.  36a-366,  DAVIS  ▼.  STATE. 

Proper  Practice  is  to  Prove  Conspiracy  Before  Admitting  Declara- 
tions of  co-conspirator,  but  if  proved  at  any  stage  it  is  not  error. 

Approved  in  Loggins  v.  State,  12  Tex.  Ap.  75,  Avery  v.  State,  10 
Tex.  Ap.  212,  both  reaffirming  rule  and  admitting  declarations  of  con- 
federate; Marwilsky  v.  State,  9  Tex.  Ap.  380,  allegations  charging 
offense  must  be  positive;  Armstead  v.  State,  22  Tex.  Ap.  59,  2  S.  W. 
629,  rejecting  declarations  without  proof  of  conspiracy. 

Declarations  and  Acts  of  Co-conspirator,  After  Enterprise  is  at  an 
end,  are  not  admissible,  though  he  still  be  in  possession  of  the  prop- 
erty. 

Approved  in  Brown  v.  United  States,  150  U.  S.  98,  14  Sup.  Ct.  Bep. 
39,  37  L.  1011,  and  Logan  v.  United  States,  144  U.  S.  309,  12  Sup. 
Ct.  Bep.  632,  36  L.  445,  both  affirming  rule;  Landers  v.  State 
(Tex.  Or.),  63  S.  W.  557,  flight  of  one  indicted  for  same  offense  can- 
not be  used  in  evidence  against  defendant. 

Where  Prosecuting  Witness  has  Permanently  Left  the  State,  his 
deposition  at  the  examining  trial  is  admissible. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  184,  Ballinger  v.  State,  11 
Tex.  Ap.  335,  both  admitting  testimony  of  absent  witnesses  taken 
before  examining  magistrate. 

9  Tex.  Ap.  366-370,  ESTEP  ▼.  STATE.  ' 

Question  of  Placing  Witness  on  Stand  Who  has  not  Been  Placed 
under  the  rule  is  in  the  discretion  of  the  court,  and  is  not  reversible 
unless  abused. 

Approved  in  Avery  v.  State,  10  Tex.  Ap.  213,  affirming  rule;  John- 
son V.  State,  10  Tex.  Ap.  577,  upholding  subjection  of  medical  wit- 
nesses to  the  "rule";  George  v.  State,  17  Tex.  Ap.  516,  upholding 
admission  of  testimony  of  witness  not  sequestrated  with  others. 

Judge  Having  Charged  What  is  Necessary  to  Convict  on  circum- 
stantial evidence  should  not  have  charged  negatively  the  other  side. 

Approved  in  Bobertson  v.  State,  10  Tex.  Ap.  608,  applying  rule  to 
similar  charge;  Pierson  v.  State,  18  Tex.  Ap.  563,  La  Norris  v.  State, 
13  Tex.  Ap.  43,  both  reversing  for  erroneous  charge  predicated  on 
belief  in  defendant's  innocence.    See  note,  97  Am.  St.  Bep.  797. 

9  Tex.  Ap.  374-377,  GONZALES  v.  STATE. 

Evidence  of  One  Accomplice  cannot  he  Corroborated  by  that  of 
another. 
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Approved  in  Blakely  v.  State,  24  Tex.  Ap.  625,  5  Am.  St.  Rep. 
916,  7  S.  W.  235,  affirming  rule,  and  reversing  conviction  on  uncor- 
roborated testimony  of  accomplices.    See  note,  98  Am.  St.  Bep.  171. 

9  Tex.  Ap.  377-380,  MABWILSKY  ▼.  STATE. 

Information  for  Obtaining  Nine  Dollars  by  False  Pretenses  is  not 
sustained  by  proof  of  obtaining  six. 

Approved  in  Litman  v.  State,  9  Tex.  Ap.  461,  affirming  rule.  See 
note,  25  Am.  St.  Rep.  390. 

Distinguished  in  Moore  v.  State,  20  Tex.  Ap.  240,  holding  allega- 
tion of  fraudulently  obtaining  one  hundred  and  six  dollars,  and 
proof  of  one  hundred  and  nine  dollars,  immaterial  variance. 

Inducement  and  False  Pretenses  Should  not  be  Blended  in  in- 
formation, and  the  latter  should  be  laid  positively. 

Approved  in  Litman  v.  State,  9  Tex.  Ap.  462,  affirming  rule. 

After  the  Offense  has  Been  Oonsnmmated,  the  Acts,  Declarations^ 
and  doings  of  a  co-conspirator  are  not  admissible  against  his  ac- 
complice. 

Approved  in  Renner  v.  State,  43  Tex.  Cr.  351,  65  S.  W.  1104,  where 
evidence  showed  defendant  entered  conspiracy  with  C.  and  P.  to 
place  turpentine  on  body  of  deceased,  as  joke,  and  C,  without  de- 
fendant's consent,  set  fire  to  it,  acts  done  and  declarations  of  0.  and 
F.  are  inadmissible;  Landers  v.  State  (Tex.  Cr.),  63  S.  W.  557,  flight 
of  co-conspirator  after  consummation  of  the  conspiracy  is  not  ad- 
missible against  accomplice. 

9  Tex.  Ap.  381-387,  EX  PABTE  GBACE. 

Ordinance  of  City  of  Bonham  Bequiring  Citizens  to  Work  on  streets 
is  invalid. 

Reaffirmed  in  Ex  parte  Campbell  (Tex.  Cr.),  22  S.  W.  1020. 

Distinguished  in  Ex  parte  Bowen,  34  Tex.  Cr.  108,  109,  29  S.  W. 
269,  270,  upholding  validity  of  ordinance  of  incorporated  city,  re- 
quiring male  inhabitants  to  work  on  streets;  Ex  parte  Abram,  34 
Tex.  Cr.  11,  28  S.  W.  818,  upholding  validity  of  incorporated  city's 
ordinance  re-enacting  Sunday  law. 

Writ  of  Habeas  Corpus  is  Available  Where  Defendant  is  held  for 
violating  city  ordinance  adjudicated  void. 

Approved  in  Re  Application  of  McMonies,  75  Neb.  702,  106  N. 
W.  456,  applying  rule  where  defendant  was  arrested  for  violating 
ordinance  prohibiting  keeping  poolroom,  charter  conferring  power 
to  regulate,  not  to  suppress,  poolrooms. 

9  Tex.  Ap.  387-389,  GAIOCCHIO  ▼.  STATE. 

Dealer  is  not  Liable  for  Violation  of  "Bell-punch  Law"  by  his  bar- 
tender in  his  absence  unless  he  authorized  it. 

Approved  in  Sweeney  v.  State,  49  Tex.  Cr.  227,  91  S.  W.  576, 
setting  aside  conviction  for  violating  local  option  law  where  evi- 
dence failed  to  show  employee  made  sale  of  whisky  with  consent  of 
defendant,  or  that  he  was  employed  for  such  purpose;  State  v.  Mc- 
Cance,  110  Mo.  403,  19  S.  W.  649,  holding  principal  not  liable  for 
agent's  sale  of  liquor  to  minor  against  his  orders.  See  note,  41  Li. 
B.  A.  671. 

Becord  must  Show  That  Defendant  pleaded  to  accusation* 
See  note,  13  L.  R.  A.  (n.  s.)  812. 
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9  Tex.  Ap.  S90-393,  WHITE  ▼.  STATE. 

One  Acquitted  or  Convicted  Before  a  Justice  on  Indictment  or  in- 
formation of  simple  assault  may  plead  it  to  an  indictment  charging 
a  higher  grade  of  the  offense. 

Approved  in  Grisham  v.  State,  19  Tex.  Ap.  512,  Smith  v.  State, 
18  Tex.  Ap.  330,  both  reversing  for  jury's  failure  to  find  on  special 
plea  of  former  conviction. 

One  Convicted  or  Acquitted  Before  a  Justice  on  a  Complaint  can- 
not defeat  a  higher  grade  of  crime  over  which  justice  had  no  juris- 
diction, but  plea  is  otherwise  for  jury. 

Approved  in  Johnson  v.  State,  19  Tex.  Ap.  461,  53  Am.  Bep.  386, 
holding  conviction  for  assault  no  bar  to  prosecution  for  murder; 
Punderburk  v.  State  (Tex.  Or.),  64  S.  W.  1060,  Boswell  v.  State,  20 
Fla.  876,  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  all  holding 
conviction  for  assault  by  justice  on  complaint  no  bar  to  prosecution 
for  aggravated  assault  on  information;  Huffman  v.  State,  84  Miss. 
483,  36  So.  395,  former  conviction  of  assault  in  justice's  court  does 
not  bar  prosecution  for  assault  with  intent  to  kill  predicated  on  same 
acts.     See  note,  92  Am.  St.  Bep.  114. 

Showing  of  Venue  is  Essential  to  the  Validity  of  the  judgment 
on  appeal. 

Approved  in  Bowling  v.  State,  13  Tex.  Ap.  338,  af&rming  rule  and 
vacating  conviction. 

9  Tez.  Ap.  39S-395,  LANCA8TEB  v.  STATE. 

Proof  of  Obtaining  Checks  on  Bank  will  not  Support  allegations 
charging  theft  of  lawful  money  of  the  United  States. 

Approved  in  Prehm  v.  State,  22  Neb.  676,  36  N.  W.  297,  rejecting 
instrument  not  a  draft,  but  described  as  such  in  information; 
Williams  v.  State,  51  Neb.  634,  71  N.  W.  314,  holding  information 
for  false  entry  in  banking  account  of  individual  not  sustained  by 
proof  of  entry  in  account  of  county  treasurer. 

9  Tex.  Ap.  396-399,  BTJMMEBS  ▼.  STATE. 

Where  Indictment  for  Burglary  Charged  Entry  With  Force  with 
intent  to  steal,  want  of  consent  of  owner  to  enter  or  that  it  was  in 
the  night-time  need  not  be  alleged. 

Approved  in  Buntain  v.  State,  15  Tex.  Ap.  487,  Eeed  v.  State, 
14  Tex.  Ap.  666,  both  aflSrming  rule;  Bravo  v.  State,  20  Tex.  Ap. 
189,  Bromley  v.  People,  150  111.  301,  302,  37  N.  E.  210,  211,  Schwa- 
bacher  v.  People,  165  HI.  624,  46  N.  E.  811,  and  Sampson  v.  State 
(Tex.  Cr.),  20  S.  W.  708,  all  upholding  indictments  for  burglary,  al- 
though not  stating  whether  committed  in  day  or  night  time. 

To  Charge  Burglary  in  Daytime,  Actual  Breaking  is  necessary. 

Approved  in  Garner  v.  State,  31  Tex.  Cr.  23,  19  S.  W.  333,  holding 
discharging  firearms  into  house  per  se  burglary.  See  note,  2  Am. 
St.  Rep.  387. 

In  Indictment  for  Burglary,  the  Property  It  was  Intended  to  Steal 
need  not  be  described. 

Cited  in  note,  2  Am.  St.  Bep.  394. 

9  Tez.  Ap.  399-403,  KENNEDY  v.  STATE. 

Charge  and  Proofs  must  Conform  to  the  Specific  Offenses  as  set 
forth  in  the  indictment,  except  in  cases  admitting  of  lesser  degrees. 

Approved  in  Hunt  v.  State,  9  Tex.  Ap.  405,  Beid  v.  State,  9  Tex. 


9  Tex.  Ap.  404-409    NOTES  ON  TEXAS  EEPORTa  150 

Ap.  474,  both  restricting  charge  to  grounds  of  aggravation  alleged 
in  indictment  for  aggravated  assault. 

When  a  Fairticalar  Mode  of  Gomxnltting  Offense  is  Stated  in  indict- 
ment, it  must  be  so  proved. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  185,  50  Am.  Rep.  124, 
holding  indictment  not  alleging  mode  of  theft  from  person  insuffi- 
cient; Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  setting  aside 
conviction  under  indictment  alleging  aggravated  assault  with  hoe 
handle,  where  court  charged  on  premeditated  design. 

Distinguished  in  Herd  v.  State,  50  Tex.  Cr.  603,  99  S.  W.  1121, 
holding,  under  information  charging  aggravated  assault  in  private 
residence,  where  evidence  shows  assault  was  made  in  gallery  of 
private  residence,  residence  means  whole  house  within  meaning  of 
statute. 

9  Tex.  Ap.  404-406,  HUNT  ▼.  STATE. 

Facts  Constitatlxig  Offense  mast  be  Set  Out  Directly  and  with  cer- 
tainty. 

Approved  in  Walton  v.  State,  12  Tex.  Ap.  118,  holding  indictment 
alleging  vagrancy  but  not  stating  facts  insufficient;  Prophit  v.  State, 
12  Tex.  Ap.  235,  reversing  conviction  on  indictment  not  sufficiently 
averring  facts. 

Information  Merely  Stating  That  It  is  "Based  on  Affidavit  of  A» 
which  shows,  etc.,"  instead  of  alleging  directly  that  accused  did  the 
act  complained  of,  is  erroneous. 

Approved  in  Thomas  v.  State,  12  Tex.  Ap.  228,  Brown  v.  State, 
11  Tex.  Ap.  453,  both  affirming  rule;  Allen  v.  State,  13  Tex.  Ap. 
30,  holding  indictment  referring  to  complaint  for  facts  insufficient. 

Distinguished  in  Warren  v.  State,  17  Tex.  Ap.  209,  upholding  in- 
dictment stating  all  necessary  facts,  although  referring  to  complaint 
parenthetically. 

Charge  Anthorlzlng  Oonvictlon  for  Aggravated  Assault,  upon 
proof  of  circumstance  of  aggravation  .  other  than  one  alleged,  is 
erroneous. 

Approved  in  Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  under 
indictment  charging  aggravated  assault  with  hoe  handle,  charge 
that  if  assault  was  committed  with  premeditated  design  accused 
guilty,  is  erroneous. 

Miscellaneous. — Cited  in  Adams  v.  State,  47  Tex.  Cr.  38,  91  S. 
W.  964,  holding  information  alleging  it  was  presented  by  B.  and 
same  is  signed  by  G.,  who  is  county  attorney,  is  not  presented  by 
proper  officer. 

9  Tex.  Ap.  40e-407,  MORA  ▼.  STATE. 

Jurisdiction  of  the  County  Court  may  be  Transferred  to  the  dis- 
trict court  by  the  legislature. 

Reaffirmed  in  Chapman  v.  State,  16  Tex.  Ap.  78. 

9  Tex.  Ap.  407-409,  HARRISON  ▼.  STATE. 

Not  the  Slightest  Hint  as  to  the  Strength  or  Weakness  of  evidence 
should  be  given  by  the  court. 

Approved  in  White  v.  State,  19  Tex.  Ap.  358,  Cunningham  v.  State, 
20  Tex.  Ap.  168,  and  Post  v.  State,  10  Tex.  Ap.  596,  all  disapproving 
charges  on  circumstantial  evidence;  Dobbs  v.  State,  51  Tex.  Cr.  116, 
100  S.   W.   948,   where   evidence   showed   defendant  purchased  car- 
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tridges  pTeyioas  to  hamicide,  eharge  that  if  jury  believe  defendant 
bought  cartridges  to  kill  deceased  is  directly  in  weight;  State  ▼. 
Crofford,  121  Iowa,  40S,  96  N.  W.  894,  charge  drawing  comparison 
between  state's  ease,  which  was  circumstantial,  and  defendant's 
which  consisted  of  direct  evidence  was  erroneous;  Alonzo  v.  State, 
15  Tex.  Ap.  387,  reversing  for  erroneous  charge  on  circumstantial 
evidence;  Hamlin  v.  State,  39  Tex.  Gr.  606,  47  S.  W.  663,  upholding 
eharge  on  circumstantial  evidence.    See  note,  97  Am.  St.  Bep.  800. 

9  Tez.  Ap.  410,  PEBBY  ▼.  STATE. 

Judgment  wlU  be  Bevenad  In  Absence  of  Evidence  showing  where 
the  offense  was  committed. 

BeaiBrmed  in  Bowling  v.  State,  13  Tex.  Ap.  338. 

9  Tez.  Ap.  412-419,  WOODABD  ▼.  STATE. 

Indictment  for  Private  Stealing  Containing  Elements  set  out  in 
articles  744,  745,  Penal  Code,  in  addition  to  those  necessary  for  theft 
in  general  is  sufficient. 

Approved  in  Bush  v.  State,  53  Tex.  Cr.  215,  109  S.  W.  186,  up- 
holding indictment  which  did  not  expressly  allege  that  property 
was  ''privately"  stolen;  Kerry  v.  State,  17  Tex.  Ap.  188,  50  Am. 
Bep.  127,  holding  indictment  herein  in  words  of  statute  insufficient. 
See  notes,  70  Am.  Dee.  179,  184. 

Errors  in  Formation  of  Jury,  not  Involving  Any  Individual  Juzon 
who  sat,  do  not  warrant  reversal  where  a  fair  trial  is  had. 

Approved  in  Weaver  v.  State,  19  Tex.  Ap.  566,  upholding  validity 
of  jury  partly  selected  from  regular  panel  after  special  venire  was 
exhausted. 

Challenges  to  Array  of  Jurors  must  be  In  Writing,  setting  forth 
grounds  of  challenge  distinctly  and  supported  by  affidavit. 

Approved  in  Bean  v.  State,  17  Tex.  Ap.  69,  affirming  overruling 
of  challenge  to  array  of  jurors. 

9  Tez.  Ap.  419-426,  NOLEN  v.  STATE. 

Query,  Whether  Juror  Who  can  Bead  and  Write  Oerman  and  can 
understand,  but  not  read  and  write,  English,  is  competent. 

Cited  in  Stagner  v.  State,  9  Tex.  Ap.  455,  affirnung  court's  rejec- 
tion without  challenge  of  juror  considered  biased;  Garcia  v.  State, 
12  Tex.  Ap.  339,  Wright  v.  State,  12  Tex.  Ap.  166,  both  holding 
juror  must  be  able  to  read  and  write  English;  Bainey  v.  State,  20 
Tex.  Ap.  485,  sustaining  challenge  to  juror  who  could  not  both  read 
and  write;  Basmussen  v.  Baker,  7  Wyo.  151,  50  Pac.  829,  38  L.  B. 
A.  773,  requirement  that  voters  must  be  able  to  read  constitution  of 
state  means  in  English.    See  note,  35  Am.  St.  Bep.  728. 

Where  Accneed  is  Overtaken  and  cannot  Escape,  even  though  he 
does  not  know  it,  he  is  under  arrest  for  the  purpose  of  admitting 
confession. 

Approved  in  Binkley  v.  State,  51  Tex.  Cr.  57,  100  S.  W.  782,  while 
defendant  was  in  custody  of  deputy  sheriff,  his  confession,  after  be- 
ing warned,  as  to  how  he  obtained  possession  of  horse,  is  admissible; 
Parks  V.  State,  46  Tex.  Cr.  103,  79  S.  W.  302,  holding  contradictory 
statements  made  by  defendant  when  found  in  possession  of  stolen 
cattle  to  sheriff,  who  asked  defendant  to  return  with  him  to  town 
and  then  placed  him  under  arrest,  are  inadmissible;  Conn  ell  v.  State, 
45  Tex.  Cr.  156,  157,  75  S.  W.  517,  holding  statements  of  defendant 
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made  to  officer,  telling  about  his  difficulty  with  deceased,  just  be- 
fore defeudaut  was  placed  under  arrest,  and  without  being  warned, 
admissible;  Patrick  v.  State  (Tex.  Cr.),  74  S.  W.  551,  where  sheriff, 
suspecting  defendant  of  burglary,  told  him  to  come  with  him,  and 
without  warning  defendant  confessed,  and  was  permitted  to  go  home 
to  get  money  to  replace  what  was  stolen,  and  he  was  afterward 
incarcerated,  confession  is  inadmissible,  as  he  was  under  arrest; 
Bain  v.  State  (Tex.  Cr.),  74  S.  W.  542,  where  sheriff  rode  up  to 
defendant  and  said  he  wanted  to  talk  to  him  about  killing  of  a  cow, 
and  defendant  talked  about  it  and  showed  sheriff  hide  of  cow,  and 
sheriff  then  arrested  him  and  warned  him,  statements  are  admissi- 
ble as  made  while  under  arrest  or  conscious  of  restraint;  Jones  v. 
State,  44  Tex.  Cr.  408,  71  S.  W.  963,  admissions  of  defendant  when 
he  surrendered  himself  to  sheriff  but  had  not  been  formally  arrested 
are  inadmissible;  Williama  v.  State,  10  Tex.  Ap.  527,  rejecting  con- 
fession of  collateral  facts  where  confes^on  of  main  fact  is  inadmis- 
sible because  made  after  arrest;  Nolen  v.  State,  14  Tex.  Ap.  479,  46 
Am.  Rep.  247,  cited  on  subsequent  appeal;  Wood  v.  State,  22  Tex. 
Ap.  440,  3  S.  W.  338,  rejecting  testimony  given  at  coroner's  inquest 
by  person  charged  with  crime;  Bennett  v.  State,  25  Tex.  Ap.  698,  8 
S.  W.  934,  rejecting  statements  made  while  virtually  under  arrest. 
Distinguished  in  Grant  v.  State,  56  Tex.  Cr.  414,  120  S.  W.  483, 
admitting  statement  when  accused  sought  officer,  told  him  of  assault, 
and  offered  to  pay  fine;  Long  v.  State,  23  Tex.  Ap.  711,  5  S.  W. 
189,  admitting  statements  of  co-conspirator  against  accused;  Craig 
V.  State,  30  Tex.  Ap.  621,  18  S.  W.  297,  admitting  statements  made 
by  accused  to  persons  hunting  him  with  guns. 

9  Tex.  Ap.  427-429,  SIGLEB  ▼.  STATE. 
Though  Instruction  be  Given  That  if  Accused  Thought  Animals 

taken  belonged  to  his  wife,  he  is  not  guilty,  refusal  to  instruct  that 
husband  is  entitled  to  control  of  wife's  property  is  prejudicial  error. 
Cited  in  note  in  57  Am.  Dec.  274. 

9  Tex.  Ap.  429-434,  GRETA  ▼.  STATE. 

Defendant  is  Entitled  to  a  Distinct  and  AfBrmative,  and  not  merely 
an  implied  or  negative,  presentation  of  the  issues. 

Approved  in  White  v.  State,  18  Tex.  Ap.  63,  reversing  conviction 
for  theft,  for  failure  to  charge  on  defense  of  innocent  possession; 
Irvine  v.  State,  20  Tex.  Ap.  41,  reversing  conviction  for  charge  pre- 
senting defense  only  in  negative  form. 

9  Tex.  Ap.  434-435,  SCOTT  ▼.  STATE. 

Where  Jurat  of  County  Attorney  is  Affixed  to  Complaint  after  the 
trial,  the  judgment  is  a  nullity. 

Approved  in  Robertson  v.  State,  25  Tex,  Ap.  529,  8  S.  W.  6o9, 
Neiman  v.  State,  29  Tex.  Ap.  362,  16  S.  W.  253,  both  holding  jurat 
signed  without  full  official  designation  insufficient;  Jennings  v.  State, 
30  Tex.  Ap.  428,  18  S.  W.  90,  holding  complaint  alleging  date  of 
crime  later  than  date  of  jurat  insufficient. 

9  Tex.  Ap.  435-440,  ABNOLD  ▼.  STATE. 

On  Trial  of  Accessory,  the  Guilt  of  the  Principal  must  be  proved 
with  same  certainty  as  if  he  were  on  trial. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  364,  110  S.  W.  49,  reaffirm- 
ing rule;  Dent  v.  State,  43  Tex.  Cr.  143,  158,  65  S.  W.  629,  638,  in  prose- 
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cntion  for  accessory  to  murder  in  aiding  principal  to  evade  sentence, 
record  of  conviction  of  principal  makes  out  prima  facie  case  of  his 
gailt;  Simms  y.  State,  10  Tex.  Ap.  161,  under  indictment  charging  de- 
fendant as  principal  and  accomplice,  prosecution  must  elect  between 
counts;  Cook  v.  State,  14  Tex.  Ap.  101,  upholding  charge  distinguishing 
between  principal  and  accomplice;  State  v.  Mosley,  31  Kan.  357,  2  Pac. 
783,  admitting  record  of  judgment  convicting  principal  on  trial  of  ac- 
cessory. 

Distinguished  in  dissenting  opinion  in  Dent  v.  State,  43  Tex.  Or.  163, 
65  S.  W.  641,  majority  holding  on  trial  of  accessory  to  murder,  judg- 
ment of  conviction  against  principal  is  admissible  in  trial  of  acces- 
sory; Gibson  v.  State,  53  Tex.  Cr.  365,  366,  110  S.  W.  50,  51,  admitting 
declarations  of  principal  who  had  been  previously  convicted  and 
executed. 

On  Trial  of  Accomplice,  Declarations  of  Principal  are  Admissible 
to  show  guilt  of  principal,  but  for  no  other  purpose. 

Approved  in  Simms  v.  State,  10  Tex.  Ap.  163,  rejecting  declarations 
of  principal  to  show  guilt  of  accomplice;  Bluman  v.  State,  33  Tex.  Cr. 
57,  21  S.  W.  1027,  Crook  v.  State,  27  Tex.  Ap.  239,  11  S.  W.  445,  on 
trial  of  accomplice,  admitting  declarations  of  principal  to  show  latter's 
guilt;  Lewallen  v.  State,  33  Tex.  Cr.  414,  26  S.  W.  833,  arguendo. 

On  Trial  of  Accomplice,  Jurors  are  Incompetent  who  have  formed 
opinion  as  to  guilt  of  principal. 

Beaffirmed  in  State  v.  Glcim,  17  Mont.  31,  52  Am.  St.  Bep.  663,  41 
Pac.  1001,  31  L.  B.  A.  294. 

Where  State  Gives  Evidence  of  Flight,  Accnsed  may  Show  he  was 
warned  of  danger  from  mob,  by  any  person  who  heard  the  warning 
as  well  as'  by  him  who  gave  it. 

Approved  in  Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  Bradburn  v. 
United  States  (Ind.Ter.),  64  S.  W.  552,  both  admitting  evidence  to 
explain  flight  of  accused. 

9  Tex.  Ap.  440-456,  8TAGNEB  v.  STATE. 

Jnror  Should  First  be  Asked  if  Opinion  He  has  Formed  will  in- 
fluence his  verdict,  and  if  he  answers  affirmatively,  he  must  be  dis- 
charged. 

Approved  in  McMurray  v.  State  (Tex.  Cr.),  56  S.  W.  77,  holding 
no  prejudicial  error,  where  prosecution  did  not  ask  juror  whether  he 
had  formed  conclusion,  but  defense  did;  Handy  v.  State,  101  Md.  43, 
109  Am.  St.  Bep.  558,  60  Atl.  454,  holding  where  juror  is  declared 
qualified,  defendant's  counsel  not  entitled  to  interrogate  him  to  deter- 
mine whether  to  exercise  peremptory  challenge,  nor  can  he  ask  court 
to  question  juror. 

Declarations  of  Deceased  Abont  Twenty  Minutes  after  shooting  are 
admissible  as  part  of  res  gestae. 

Approved  in  Mclnturf  v.  State,  20  Tex.  Ap.  355,  Pierson  v.  State, 
18  Tex.  Ap.  562,  both  admitting  dying  declarations  made  just  after 
shooting,  in  response  to  questions;  Thomas  v.  State,  47  Tex.  Cr.  535, 
122  Am.  St.  Bep.  712,  84  S.  W.  824,  admitting  as  part  of  res  gestae 
statement  of  child  criminally  assaulted  who  twenty  minutes  thereafter 
told  facts  to  her  mother;  Kenney  v.  State  (Tex,  Cr.),  79  S.  W.  818, 
applying  rule  where  child,  absent  twenty-five  minutes  from  her  mother, 
was  criminally  assaulted,  and  returning  told  her  about  assault;  Ander- 
son V.  Great  Northern  By.  Co.,  15  Idaho,  531,  99  Pac.  97,  admitting  in 
suit  for  damages,  in  killing  child  by  defendant  company,  statements 
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as  part  of  res  gestae  made  by  engineer  two  minutes  after  injnrj  was 
inflicted;  Smith  v.  State,  21  Tex.  Ap.  306,  17  S.  W.  473,  Ingram  v. 
State  (Tex.  Or.),  43  S.  W.  51^,  Pfcrris  ▼.  State  (Tex.  Or.),  56  S.  W. 
337,  Pierson  v.  State,  21  Tex.  Ap.  58,  17  S.  W.  470,  all  admitting 
declarations  made  several  minutes  after  shooting;  Freeman  ▼.  State, 
40  Tex.  Or.  550,  46  S.  W.  642  (rehearing,  S.  C,  40  Tex.  Cr.  554,  51 
S.  W.  231),  State  v.  Hudspeth  (Mo.),  60  S.  W.  143,  and  Pnlcher  t. 
State,  28  Tex.  Ap.  471,  13  S.  W.  751,  all  admitting  declarations  made 
in  half  hour  after  shooting;  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am. 
St.  Bep.  797,  19  S.  W.  894,  admitting  statements'  of  prosecutrix  made 
shortly  after  rape;  Moore  v.  State,  31  Tex.  Or.  236,  20  S.  W.  563,  ad- 
mitting statements  made  by  wounded  man  to  his  wife,  on  return  from 
shooting. 

9  Tez.  Ap.  456-459,  PATILLO  ▼.  STATE. 

Sheriff  may  Fix  Bail  If  the  Court  is  not  in  session. 

Distinguished  in  Short  ▼.  State,  16  Tex.  Ap.  47,  officer  making  arrest 
under  warrant  of  magistrate  cannot  take  bail. 

Where  Accused  is  Surrendered  by  His  Sureties;  he  is  held  by  virtue 
of  the  original  capias  and  same  rules  apply  in  fixing  bail  as  though 
he  had  never  been  bailed. 

Approved  in  Be  Siebert,  61  Kan.  116,  58  Pac.  972,  reaffirming 
rule;  Wbitener  v.  State,  38  Tex.  Cr.  149,  41  S.  W.  597,  holding  sur- 
render of  principal  under  capias  issued  out  of  term  time  relieves 
surety. 

9  Tex.  Ap.  461-462,  IJTMAN  ▼.  STATE. 

Information  for  Obtaining  Nine  Dollars  by  False  Pretenses  is  not 
sustained  by  proof  of  six. 

Cited  in  note  in  25  Am.  St.  Bep.  390. 

Instruction  to  Jury  That  'Ton  may  Oive  Any  and  Bach  Weigbt  (to 
testimony)  as  you  see  proper,  and  discard  any  portion  in  your  discre- 
tion," is  erroneous. 

Approved  in  Johnson  v.  State,  9  Tex.  Ap.  559,  holding  charge  war- 
ranting jury  arbitrarily  to  select  what  evidence  they  will  believe,  er- 
roneous.   See  note,  72  Am.  Dec.  546. 

9  Tez.  Ap.  462-463,  STATE  ▼.  WABD. 

Scire  Facias  Cases  are  Criminal  and  the  State  has  no  appeal. 

Approved  in  Hart  v.  State,  13  Tex.  Ap.  557,  affirming  rule  and 
holding  appeal  lies  only  to  court  of  appeals;  State  v.  Arlington,  13 
Tex.  Ap.  612,  applying  rule  and  dismissing  appeal  by  state;  Jeter  v. 
State,  86  Tex.  557,  26  S.  W.  49,  holding  court  of  civil  appeals  has 
no  jurisdiction  on  forfeited  bail  bond.    See  note,  19  L.  B.  A.  348. 

• 

9  Tex.  Ap.  463-464,  CABB  ▼.  STATE. 

The  Words  ''Steal"  and  ''Stolen,"  as  Used  in  the  Penal  Code,  are 

synonymous  with  "theft." 

Approved  in  Terry  v.  State,  43  Tex.  Cr.  355,  66  S.  W.  452,  holding 
in  trial  for  receiving  stolen  property,  where  evidence  showed  thief 
took  mule  and  rode  it  to  defendant's  home,  this  was  theft  of  animal 
by  thief  and  not  driving  stock  from  range. 

9  Tez.  Ap.  465-466,  O'BANNON  ▼.  STATE. 

Where  Offense  is  not  Defined  tn  Code,  the  Bdcognlxance  should  set 
out  the  matters  constituting  it. 
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Approved  in  United  States  v.  Saner,  73  Fed.  677,  holding  bail  bond 
insnffieientlj  designating  offense  invalid, 

9  T0Z.  Ap.  466-470,  PAGE  ▼.  STATE. 

Anthority  of  Justice  Ends  With  Taking  and  Approving  of  appeal 
bond,  except  what  is  required  of  him  in  sending  ease  to  county  court. 

Approved  in  Cyechawaich  v.  State,  23  Tex.  Ap.  431,  5  S.  W.  119, 
holding  appeal  bond  substantially  complying  with  statute  sufficient. 

Defendant  Having  Given  Appeal  Bond  in  Misdemeanor  punishable 
by  fine  only  may  be  tried  in  county  court,  though  not  present,  and 
forfeiture  of  bond  where  counsel  is  present  is  error. 

Approved  in  Williams  v.  State,  51  Tex.  Cr.  255,  103  S.  W.  930,  hold- 
ing bail  bond  in  prosecution  for  misdemeanor  requiring  personal  ap- 
pearance of  defendant  is  more  onerous  than  required;  Childers  v. 
State,  25  Tex.  Ap.  660,  8  S.  W.  931,  holding  sureties  not  liable  on  ap- 
peal bond  where  misdemeanant  was  imprisoned  to  satisfy  fine  and 
costs;  Johnson  v.  State,  32  Tex.  Gr.  354,  22  S.  W.  407,  holding  no 
liability  on  appeal  bond  where  fine  and  costs  were  paid  before  forfeit- 
ure; Ex  parte  McNamara,  33  Tex.  Cr.  366,  26  S.  W.  507,  holding  bond 
forfeited  by  failure  of  appellant  to  appear  either  by  attorney  or  in 
person;  Bobinson  v.  State,  34  Tex.  Cr.  135,  29  S.  W.  789,  holding  sure- 
ties* not  released  by  sheriff's  acceptance  of  worthless  check  in  pay- 
ment of  fine. 

9  Tez.  Ap.  471,  LOVING  ▼.  STATE. 

Scire  Facias  Against  "John  Orabtree^  Failing  to  Allege  he  is  the 
same  as  "J.  T.  Crabtree,*'  who  signed  bail  bond,  is  fatally  defective. 

Approved  in  Humbard  v.  State,  21  Tex.  Ap.  209,  17  S.  W.  126,  hold- 
ing name  of  injured  party  as  designated  in  indictment  must  be  proved 
to  identify  party;  Hutehings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35, 
allowing  amendment  of  scire  facias  to  show  identity  of  party  with 
signer  of  bond. 

9  Tez.  Ap.  472-475,  BEID  ▼.  STATE. 

under  Information  for  Aggravated  Assault  Charging  Use  of  deadly 
weapon  as  circumstance  of  aggravation,  proof  should  be  confined  to 
that  cireumstance. 

Approved  in  Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  in  prose- 
cution for  aggravated  assault  with  hoe  handle,  charge  submitting 
assault  with  premeditated  design  was  erroneous. 

9  Tez.  Ap.  47&-476,  SBfllTH  ▼.  STATE. 

Wliere  Af&davlt  Charges  Assault  by  One  Party  and  information  al- 
leges another,  judgment  is  reversed. 

Approved  in  Huff  v.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  holding 
information  alleging  date  of  crime  different  from  that  alleged  in  com- 
plaint invalid. 

9  Tez.  Ap.  475-490,  EABLT  ▼.  STATB. 

It  is  Presumed  That  Begnlar  Judge  was  Disqualified,  and  that  spe- 
cial judge  was  duly  sworn  where  latter  tried  case. 

Approved  in  Thompson  v.  State,  9  Tex.  Ap.  664,  upholding  appoint- 
ment of  special  judge  in  criminal  case. 

Distinguished  in  Smith  v.  State,  24  Tex.  Ap.  298,  6  S.  W.  41,  revers- 
ing conviction  where  record  does  not  show  substantial  compliance  with 
statute  in  appointing  special  judge. 
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Clothing  of  Deceased  may  be  Introduced  for  Any  Purpose  to  prove 
the  case. 

Approved  in  Hart  v.  State,  15  Tex.  Ap.  230,  49  Am.  Rep.  191,  King 
V.  State,  13  Tex.  Ap.  280,  both  upholding  admission  of  clothing  of 
deceased  on  murder  trial;  State  v.  Lucey,  24  Mont.  300,  61  Pac.  996, 
admitting  evidence  of  identity  of  laundry  mark  on  clothing  to  show 
ownership  by  deceased. 

Continuance  for  Absence  of  Witness  is  in  Discretion  of  Court,  and, 
in  absence  of  statement,  it  cannot  be  determined  whether  discretion 
is  abused. 

Approved  in  Morrison  v.  State,  40  Tex.  Cr.  489,  51  S.  W.  362,  up- 
holding refusal  of  continuance  asked  on  account  of  surprise  in  unex- 
pected introduction  of  letters. 

Instruction  Herein  on  Circumstantial  Evidence  is  correct. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  364,  Vaughn  v.  State,  17 
Tex.  Ap.  564,  both  reversing  convictions  for  failure  to  charge  on 
circumstantial  evidence  when  relied  upon. 

It  is  Only  Incumbent  on  State  to  Introduce  so  much  of  written 
document  as  is  desired  by  prosecution,  and  defendant  may  then 
introduce  whole  document. 

Approved  in  Corpus  v.  State,  51  Tex.  Cr.  317,  102  S.  W.  1153,  apply- 
ing rule  in  trial  for  murder,  where,  to  impeach  state's  witness,  de- 
fendant put  in  evidence  part  of  his  written  statement  at  inquest, 
whereupon  state  introduced  remainder,  most  of  which  was  explanatory 
of  part  introduced  by  defendant;  Giles  v.  State,  43  Tex.  Cr.  563,  67 
S.  W.  412,  holding  introduction  in  evidence  by  state  of  part  of  a  sen- 
tence in  written  testimony  of  defendant  competent. 

Evidence  Tending  to  Prove  Case,  Though  Remote,  is  admissible. 

Approved  in  Baines  v.  State,  43  Tex.  Cr.  494,  66  S.  W.  848,  admit- 
ting evidence,  in  trial  for  assault  with  intent  to  murder,  to  show  de- 
fendant had  sometime  prior  attempted  to  seduce  prosecutrix,  as  tend- 
ing to  show  motive. 

9  Tex.  Ap.  490-n515,  WEBB  V.  8TATR 

District  Judge  may  Change  Venue  on  His  Own  Motion  where  he  is 
satisfied  that  a  trial  alike  fair  to  accused  and  state  could  not  be  had 
where  pending. 

Approved  in  Bowden  v.  State,  12  Tex.  Ap.  248,  exception  must  be 
reserved  to  order  changing  venue,,  to  be  revisable  on  appeal;  Bohan- 
non  V.  State,  14  Tex.  Ap.  302,  applying  rule  and  upholding  change 
of  venue;  Steagald  v.  State,  22  Tex.  Ap.  495,  3  S.  W.  780,  reversing 
for  erroneous  refusal  to  change  venue. 

Medical  Expert  may  Give  Opinion  Where  He  has  Heard  the  whole 
testimony  or  on  hypothetical  question  and  not  otherwise. 

Approved  in  Johnson  v.  State,  10  Tex.  Ap.  577,  Leache  v.  State, 
22  Tex.  Ap.  306,  58  Am.  Rep.  640,  3  S.  W.  541,  Williams  v.  State,  37 
Tex.  Cr.  356,  39  S.  W.  687,  all  reaffirming  rule;  Morrison  v.  State,  40 
Tex  Cr.  494,  51  S.  W.  364;  Burt  v.  State,  38  Tex.  Cr.  435,  40  S.  W. 
1001,  39  L.  B.  A.  305  (rehearing,  S.  C,  38  Tex.  Cr.  446,  447,  452,  454, 
43  S.  W.  345,  346,  349,  350),  both  holding  prosecution  need  not  state 
all  evidence  in  hypothetical  question  but  defense  may  submit  case 
otherwise  if  dissatisfied;  Parrish  v.  State,  139  Ala.  43,  36  So.  1020, 
applying  rule  in  trial  for  murder,  where  defendant's  sanity  was  in 
question;  Schneider  v.  Manning,  121  111.  387,  12  N.  E.  271,  affirming 
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rule  and  upholding  admission  of  expert  testimony.  See  note,  39  L.  R. 
A.  312,  314. 

Surprise  in  Expert  Testimony  is  No  Oronnd  for  New  Trial  in  felony 
eases;  a  continuance  should  be  asked. 

Approved  in  Cunningham  v.  State,  20  Tex.  Ap.  168,  applying  rule 
and  refusing  new  trial. 

Instruction  for  Acquittal  in  Absence  of  Proof  Beyond  Seasonable 
Doubt  is  sufficient,  and  special  instruction  to  acquit  in  case  of  reason- 
able doubt  as  to  sanity  need  not  be  given. 

Approved  in  King  v.  State,  9  Tex.  Ap.  556,  and  Hornish  v.  People, 
142  111.  627,  32  N.  E.  678,  both  reaffirming  rule;  Barr  v.  State,  10  Tex. 
Ap.  514,  upholding  refusal  of  instruction  seeking  to  apply  doctrine  of 
reasonable  doubt  to  each  fact;  McCay  v.  State,  32  Tex.  Cr.  238,  22 
8.  W.  975,  McCullough  v.  State,  23  Tex.  Ap.  636,  5  S.  W.  176,  both 
upholding  sufficiency  of  charge  on  reasonable  doubt  applying  to  whole 
ca'se.     See  notes,  35  Am.  Rep.  32;  39  L.  R.  A.  747. 

Distinguished  in  Dent  v.  State,  46  Tex.  Cr.  175,  79  S.  W.  529,  holding 
in  prosecution  for  murder,  where  evidence  showed  attack  upon  de- 
fendant by  deceased,  and  deceased  was-  killed  in  altercation,  burden 
of  proving  his  mental  condition  by  preponderance  of  evidence  did  not 
shift  upon  him. 

Every  Man  is  Presumed  Sane  Until  the  Contrary  is  made  to  appear. 

Approved  in  Sanders  v.  State,  18  Tex.  Ap.  374,  arguendo  while  hold- 
ing contrary  presumption  under  the  statute,  where  defendant  per- 
sists in  pleading  not  guilty  in  murder  case. 

Insanity  is  Only  a  Defense,  as  It  Tends  to  Bebut  Criminal  Intent, 
and  should  only  be  given  such  weight  as  would  produce  a  reasonable 
doubt,  not  of  insanity,  but  of  the  intent. 

Approved  in  Burkhard  v.  State,  18  Tex.  Ap.  622,  Hurst  v.  State, 
40  Tex.  Cr.  387,  50  S.  W.  721,  and  King  v.  State,  13  Tex.  Ap.  285, 
all  upholding  charges  on  insanity;  Smiith  v.  State,  19  Tex.  Ap.  110, 
111,  reversing  for  failure  to  fully  charge   on   defense  of  insanity. 

No  Matter  Where  Burden  Bests  of  Proving  Insanity,  evidence  there- 
of, to  warrant  an  acquittal,  should  be  sufficiently  clear  to  convince  the 
jury. 

Approved  in  Lovegrove  v.  State,  31  Tex.  Cr.  492,  21  S.  W.  191,  State 
V.  Lewis,  20  Nev.  355,  22  Pac.  249,  Ford  v.  State,  71  Ala.  394,  State 
V.  Scott,  49  La.  Ann.  265,  21  So.  276,  36  L.  R.  A.  721,  Kelch  v.  State, 
55  Ohio  St.  148,  60  Am.  St.  Rep.  681,  45  N.  E.  6,  39  L.  R.  A.  737,  and 
King  v.  State,  9  Tex.  Ap.  557,  all  holding  defendant  has  burden  of 
proving  insanity  by  preponderance  of  evidence;  Johnson  v.  State,  10 
Tex.  Ap.  578,  upholding  jury's  finding  against  insanity.  See  notes,  97 
Am.  Dec.  177;  39  L.  B.  A.  742. 

Only  One  Change  of  Venue  is  Allowa*ble  at  the  instance  of  a  de* 
fendant. 

Approved  in.  Gibson  v.  State,  53  Tex.  Cr.  360,  110  S.  W.  47,  reaffirm- 
ing rule. 

0  Tex.  Ap.  515-^658,  KINO  ▼.  STATE. 

Sanity  is  Presumed  and  the  Contrary  must  be  Established  by  the 
defendant  to  the  satisfaction  of  the  jury. 

Approved  in  King  v.  State,  13  Tex.  Ap.  285,  Smith  v.  State,  19 
Tex.  Ap.  Ill,  Hurst  v.  State,  40  Tex.  Cr.  387,  50  S.  W.  721,  State 
▼.  Lewis,  20  Nev.  355,  22  Pac.  249,  Kelch  v.  State,  55  Ohio  St.  148, 
60  Am.  St.  Rep.  681,  45  N.  E.  6,  37  L.  R.  A.  737,  Johnson  v.  State,  10 
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Tex.  Ap.  578,  all  holding  evidence  of  insanity  must  be  Buch  as  to 
satisfy  the  minds  9f  the  jury;  Leache  v.  State,  22  Tex.  Ap.  308,  58 
Am.  Bep.  641,  3  S.  W.  541,  Smith  v.  State,  31  Tex.  Or.  18,  19  S.  W. 
253,  Lovegrove  v.  State,  31  Tex.  Or.  492,  21  S.  W.  191,  Burt  v.  State, 
38  Tex.  Cr.  440,  40  S.  W.  1001,  and  Burkhard  v.  State,  18  Tex.  Ap. 
622,  all  reaffirming  rule  and  upholding  charges  on  insanity;  Cannon  v. 
State,  41  Tex.  Cr.  490,  56  S.  W.  361,  upholding  charge  that  if  jury  be- 
lieve by  preponderance  of  evidence  that  at  time  of  killing  deceased 
defendant,  by  use  of  drugs,  was  insane  and  did  not  understand  right 
from  wrong,  to  acquit;  dissenting  opinion  in  Webb  v.  State,  9  Tex. 
Ap.  515,  majority  upholding  refusal  of  instruction  to  acquit  if  there 
was  reasonable  doubt  of  defendant's  sanity.  See  notes,  41  Am.  Dec. 
463;  69  Am.  Dec.  650;  81  Am.  Dec.  383;  83  Am.  Dec.  239;  97  Am.  Dec. 
177,  179;  35  Am.  Bep.  34;  39  L.  B.  A.  738;  36  L.  B.  A.  728,  730. 

If  the  Charge  Applies  the  Principle  of  Reasonable  Doubt  to  the 
whole  case,  it  is  sufficient. 

Approved  in  Thurmond  v.  State,  27  Tex.  Ap.  371,  11  S.  W.  452,  Mc- 
Cay  V.  State,  32  Tex.  Cr.  238,  22  S.  W.  975,  and  McCuUough  v.  State, 
23  Tex.  Ap.  636,  5  S.  W.  176,  all  affirming  rule  and  upholding  charges 
on  reasonable  doubt. 

Miscellaneous. — Cited  in  Thomas  v.  State,  55  Tex.  Cr.  297,  116  S.  W. 
603,  rejecting  doctrine  of  irresistible  impulse  to  commit  crime.  See 
note,  18  L.  B.  A.  229,  as  to  state  of  mind  constituting  legal  insanity 
which  excuses  crime. 

9  Tez.  Ap.  658-559,  JOHNSON  ▼.  STATE. 

An  Instruction  Which  Gives  the  Jury  the  Bight  arbitrarily  to  dis- 
believe or  discredit  testimony,  is  erroneous. 

Approved  in  Benson  v.  State,  56  Tex.  Cr.  60,  118  S.  W.  1053,  con- 
demning instruction  as  to  the  purpose  of  impeaching  testimony. 

0  Tex.  Ap.  563-^67,  VAUGHN  ▼.  STATE. 

Indictment  Should  Set  Forth,  by  Proper  and  Certain  Averments, 
all  the  facts  necessary  to  constitute  a  complete  offense. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  185,  50  Am.  Bep.  125, 
holding  indictment  insufficient  to  charge  private  stealing  from  per- 
son; Longenotti  v.  State,  22  Tex.  Ap.  63,  see  2  S.  W.  621,  holding 
indictment  not  showing  pool-table  to  be  within  meaning  of  license 
law  insufficient. 

Indictment  Under  Article  213,  Penal  Code,  should  allege  willful 
assault  on  officer,  knowing  he  had  a  prisoner,  with  intent  to  aid 
escape,  and  that  the  assault  was  calculated  to  effect  the  escape. 

Approved  in  Jenkins  v.  State,  49  Tex.  Cr.  471,  93  S.  W.  555,  holding 
indictment  for  aiding  prisoner  to  escape  insufficient  in  failing  to 
allege  acts  were  done  with  intent  to  aid  in  escape;  King  v.  State, 
42  Fla.  263,  28  So.  207,  upholding  information  for  aiding  escape  of 
prisoner,  alleging  prisoner  was  in  legal  custody  of  deputy  sheriff,  it 
being  sufficient  allegation  of  lawful  custody;  Starks  v.  State,  38 
Tex.  Cr.  238,  42  S.  W.  379,  holding  indictment  for  breaking  into  jail 
to  aid  escape  of  prisoner  sufficient. 

9  Tez.  Ap.  667-670,  HOUSE  ▼.  STATE. 

Former  Conviction  Should  not  be  Alluded  to  on  new  trial. 

Approved  in  Pickett  v.  State  (Tex.  Cr.),  51  S.  W.  375,  Fuller  v. 

State,   30  Tex.  Ap.   565,   17  S.   W.   1110,  both  reaffirming  rule   and 
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reversing  conviction  for  sncli  improper  argument;  Benson  v.  State, 
56  Tex.  Or.  55,  118  S.  W.  1050,  reversing  where  district  attorne7 
referred  to  imposition  of  death  penalty  on  former  trial;  dissenting 
opinion  in  Arnwine  v.  State,  54  Tex.  Or.  222,  114  S.  W.  801,  majority 
refusing  to  reverse  where  jurors  discussed  term  for  which  accused 
had  been  sentenced  on  former  trial.    See  note,  9  Am.  St.  Bep.  567. 

Frosecntiiig  Attorney  Should  not  Use  Unfair  Argument  or  go 
ontside  the  record  to  secure  conviction. 

Approved  in  Eanes  v.  State,  10  Tex.  Ap.  454,  Stone  v.  State,  22 
Tex.  Ap.  192,  2  S.  W.  586,  and  Crawford  v.  State,  15  Tex.  Ap.  505, 
all  reversing  conviction  for  improper  argument  to  jury.  See  notes, 
56  Am.  St.  Bep.  824;  9  Am.  St.  Bep.  560,  562;  46  L.  B.  A.  642. 

Burden  of  ProTlng  Inteat  to  Bape  Is  npon  State,  and  evidence  of 
mere  possibility  of  such  intent  is  insufficient. 

Approved  in  Cotton  v.  State,  52  Tex.  Cr.  57,  105  S.  W.  187,  setting 
aside  conviction  for  assault  with  intent  to  rape  by  force  where  evi- 
dence showed  only  force  used  by  defendant  was  in  placing  his  hand 
on  person  of  prosecutrix,  and  that  her  brothers  and  parents  were 
near  by;  Collins  v.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  setting  aside 
conviction  for  assault  with  intent  to  rape  by  force,  for  insufficiency 
of  evidence,  which  showed  defendant,  on  railroad  train,  caught  hold 
of  prosecutrix's  watch,  pinned  on  her  dress,  and  she  called  for  con- 
ductor, and  he  caught  her  wrist  and  asked  her  to  go  to  dressing- 
room. 

9  Tex.  Ap.  570-^71,  HUNT  ▼.  STATE. 

Where  Becord  Does  not  Show  Plea  of  Defendant,  or  that  a  plea  was 
entered  for  him,  the  judgment  will  be  reversed. 

Beaffirmed  in  Cole  v.  State,  11  Tex.  Ap.  72.  See  note,  13  L.  B.  A. 
(n.  g.)  812. 

9  Tex.  Ap.  571-586,  HOLT  ▼.  STATE. 

Where  Accnsed  is  Bequired  to  Peremptorily  Challenge  incompetent 
juror,  and  exhausts  his  challenges,  it  is  only  reversible  error  when 
be  is  then  required  to  take  some  other  juror  whom  he  would  have 
challenged. 

Approved  in  Johnson  v.  State,  49  Tex.  Cr.  318,  94  S.  W.  227,  hold- 
ing where  juror  stated  he  had  opinion  as  to  guilt  of  defendant,  based 
on  conversation  with  juror  in  former  trial,  but  upon  being  questioned 
by  judge  stated  it  was  not  a  fixed  opinion,  that  he  had  not  talked 
with  witnesses  and  did  not  know  facts,  court  did  not  err  in  overrul- 
ing challenge  for  cause;  National  Bank  v.  Schufelt,  5  Ind.  Ter.  32, 
82  S.  W.  929,  overruling  defendant's  challenge  to  juror  for  cause  is 
not  prejudicial  error  where  defendant  had  not  exhausted  his  per- 
emptory challenges;  State  v.  Megorden,  49  Or.  264,  88  Pac.  308, 
ruling  of  trial  court  in  disallowing  challenge  for  cause  to  juror,  who 
was  afterward  peremptorily  challenged,  will  not  be  reversed,  as  chal- 
lenger was  not  forced  to  accept  objectionable  juror;  Loggins  v.  State, 
12  T^x.  Ap.  73,  holding  overruling  of  good  challenge  for  cause  not 
material  error  where  peremptory  challenges  were  not  exhausted; 
Thurman  v.  State,  27  Neb.  632,  43  N.  W.  405,  awarding  new  trial 
for  overruling  challenge  to  prejudiced  juror. 

Unless  Objection  is  Shown  to  Some  Juror  Who  Tried  the  Case, 
antecedent  rulings  of  trial  court  on  competency  of  jurors  will  not 
be  inquired  into. 
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Approved  in  Holland  v.  State,  31  Tex.  Cr.  346,  20  S.  W.  751, 
Keaton  v.  State,  41  Tex.  Cr.  623,  57  S.  W.  1127,  Spies  v.  People,  122 
Bl.  258,  3  Am.  St.  Rep.  465,  12  N.  E.  989,  and  Loggins  v.  State,  12 
Tex.  Ap.  78,  83,  all  applying  rule  and  affirming  convictions. 

Refusal  to  Allow  AccuBed  to  be  Present  at  Conference  of  his  attor- 
ney with  witnesses  under  rule  is  in  the  discretion  of  the  court. 

Approved  in  Hudson  v.  State,  44  Tex.  Cr.  255,  70  S.  W.  765,  where 
defendant's  wife  had  been  in  town  one  week  before  his  trial,  there 
was  no  abuse  of  court's  discretion  in  permitting  counsel  five  minutes 
to  confer  with  her  during  trial;  Kennedy  v.  State,  19  Tex.  Ap.  632, 
upholding  court's  allowance  of  counsel  to  confer  with  witnesses  under 
rule. 

On  Trial  for  Murder,  Threats  of  Other  Persons  or  admissions  that 
they  committed  the  crime    are  not  admissible. 

Approved  in  Hodge  v.  State  (Tex.  Cr.),  64  S.  W.  242,  reaffirming 
rule.     See  notes,  131  Am.  St.  Rep.  788;  17  L,  R.  A.  662. 

Distinguished  in  Commonwealth  v.  Trefethen,  157  Mase.  193,  31 
N.  E.  966,  24  L.  R.  A.  235,  admitting  evidence  to  show  intention  of 
deceased  to  commit  suicide,  in  trial  for  murder.  Overruled  in  Kunde 
V.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  admitting  evidence  to  show 
malice  and  motive  of  third  person  to  commit  murder  charged  to  de- 
fendant. 

Though  Evidence  of  Statements  of  the  Crowd  as  to  who  did  the 
killing  are  not  objected  to,  the  reasons  they  gave  will  be  excluded  on 
cross-examination  on  objections  made. 

Approved  in  Ex  parte  Kennedy  (Tex.  Cr.),  57  S.  W.  648,  Pelder  ▼. 
State,  23  Tex.  Ap.  486,  59  Am.  Rep.  778,  5  S.  W.  146,  both  rejecting 
declarations  of  bystander  identifying  accused  as  the  shooter.  See 
note,  20  L.  R.  A.  (n.  s.)  140. 

Distinguished  in  Means  v.  State,  10  Tex.  Ap.  23,  admitting  decla- 
rations of  deceased  made  just  before  shooting;  Shelton  v.  State,  11 
Tex.  Ap.  38,  admitting  declarations  of  accomplice,  made  at  time  of 
discovery  of  stolen  property. 

No  Apprehension  of  Danger,  not  Existing  at  Time  of  Crime,  will 
justify  homicide. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  365,  5  Am.  St.  Rep.  892, 
6  S.  W.  194,  Bush  v.  State,  40  Tex.  Cr.  543,  51  S.  W.  240,  Herrington 
V.  State  (Tex.  Or.),  63  S.  W.  563,  and  Penland  v.  State,  19  Tex.  Ap. 
378,  all  holding  homicide  not  justified  by  threats  of  deceased. 

Evidence  That  Third  Party  Confessed  to  killing  is  inadmissible. 

Approved  in  State  v.  Young,  107  La.  620,  31  So.  993,  applying  rule 
where  defendant  oflFered  to  prove  by  justice  of  peace  that  one  6. 
confessed  he  killed  deceased.     See  note,  131  Am.  St.  Rep.  779,  786, 

9  Tex.  Ap.  586-598,  SIMS  ▼.  STATE. 

Previous  Threats  Do  not  Justify  Homicide  unless  an  intention  to 
execute  be  manifested  at  the  time  of  killing. 

Approved  in  Cline  v.  State  (Tex.  Cr.),  71  S.  W.  24,  holding  in 
prosecution  for  murder,  where  evidence  showed  threats  of  deceased 
were  communicated  to  accused  on  night  of  difficulty,  failure  of  court 
to  charge  on  law  of  self-defense  applicable  to  facts  is  erroneous; 
Howard  v.  State,  23  Tex.  Ap.  278,  5  S.  W.  235,  reversing  for  improper 
exclusion  of  evidence  of  threats;  Ex  parte  Taylor,  33  Tex.  Cr.  537,  28 
S.  W.  958,  holding  homicide  not  justified  by  mere  antecedent  threats. 
See  note,  CI  Am.  Dec.  53, 
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Jury  Should  be  Instrocted  as  to  Every  Iiegitlmata  deduction  which 
it  may  draw  from  the  facts  proved. 

Approved  in  Alexander  v.  State,  25  Tex.  Ap.  266,  8  Am.  St.  Rep. 
439,  7  S.  W.  867,  Williams  v.  State,  22  Tex.  Ap.  505,  4  S.  W.  65,  both 
reversing  for  failure  to  charge  on  law*  relating  to-  threats.  See  notes, 
36  L.  R.  A.  466,  477;  8  L.  R.  A.  33. 

9-  Tex.  Ap.  698-605,  JEFFRIES  ▼.  STATE. 

Special  Charges  Should  he  Signed  by  Judge  «nd  show  whether 
given  or  refused. 

Approved  in  Hildreth  v.  State,  19  Tex.  Ap.  200,  holding  charge 
signed  by  judge  sufficient. 

Dmnkemiess  Is  No  Defense  and  cannot  Reduce  Assault  with  in- 
tent to  murder  to  aggravated  assault. 

Approved  in  Houston  v.  State,  26  Tex.  Ap.  661,  14  S.  W.  353,  hold- 
ing drunkenness  does  not  mitigate  murder.  See  note  in  40  Am.  Rep. 
564. 

9  Tex.  Ap.  612-619,  RICHARDSON  ▼.  STATE. 

Refusal  of  Requested  Instruction  That  if  Deceased  Used  insulting 
language  toward  female  relative  of  defendant  at  place  of  killing, 
this  was  sufficient  to  reduce  offense  to  manslaughter  where  state 
depended  entirely  on  circumstantial  evidence. 

See  note,  4  L.  R.  A.  (n.  s.)  163,  168. 

Charge  That  It  Devolves  on  Accused  to  Establish  Facts  or  circum- 
stances on  which  he  relies  to  excuse  or  justify  act   is  erroneous. 

See  note,  19  L.  R.  A.  (n.  s.)  497. 

9  Tex.  Ap.  61^-634,  35  Am.  Rep.  745,  WARREN  ▼.  STATE. 

Statement  by  Deceased,  Immediately  After  Being  Shot»  "I  was  shot 
from  up  yonder,"  is  admissible  without  proof  as  dying  declaration. 

Approved  in  Williams  v.  State,  10  Tex.  Ap.  536,  admitting  declara- 
tions made  by  wounded  man  immediately  after  shooting;  Mclnturf 
V.  State,  20  Tex.  Ap.  355,  Pierson  v.  State,  18  Tex.  Ap.  562,  both 
admitting  declarations  made  at  time  of  shooting  in  answer  to  ques- 
tions; Smith  V.  State,  21  Tex.  Ap.  306,  17  S.  W.  473,  Drake  v.  State, 
29  Tex.  Ap.  269,  15  S.  W.  727,  Chalk  v.  State,  35  Tex.  Cr.  127,  32  S. 
W.  536,  and  Pierson  v.  State,  21  Tex.  Ap.  58,  17  S.  W.  470,  all  ad- 
mitting declarations  made  a  few  minutes  after  shooting;  Fulcher  v. 
State,  28  Tex.  Ap.  471,  13  S.  W.  751,  admitting  declarations  made  a 
half-hour  after  shooting;  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am. 
St.  Rep.  797,  19  S.  W.  894,  admitting  declarations  of  prosecutrix 
made  a  few  minutes  after  rape;  Nelson  v.  State,  130  Ala.  89,  30  So. 
730,  admitting  declarations  of  deceased  made  two  minutes  after  fatal 
ehot  was  fired  about  cause  and  particulars  of  difficulty  with  accused 
as  being  part  of  res  gestae;  Lambright  v.  State,  34  Fla.  583,  16  So. 
587,  rejecting  declarations  made  about  twelve  hours  after  shooting. 
See  note,  56  L.  R.  A.  428. 

Dying  Dedaratlons  axe  Only  Admiaslble  so  far  as  they  would  be 
if  testified  to  in  court. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  516,  admitting  dying 
declarations  made  in  answer  to  interrogatories. 

Dying  Declarations  are  Confined  to  Identity  of  Deceased  and 
accused,  the  transaction  and  the  eircumstaneee. 

5  Tex.  Note»— U 
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Approved  in  Connell  v.  State,  46  Tex.  Cr.  266,  81  S.  W.  750,  admit- 
ting dying  declaration  of  deceased,  that  his  son  John  did  it,  and 
that  he  had  no  cause  for  doing  it,  as  showing  with  other  statements 
manner  of  sustaining  his  injury:  Medina  v.  State,  43  Tex.  Cr.  53,  63 
S.  W.  332,  dying  declaration  of  deceased  that  he  came  upon  defend- 
ant and  others  while  in  act  of  skinning  stolen  beef,  and  that  he  told 
deceased  if  he  would  not  kill  him,  he  would  say  nothing,  whereupon 
defendant  shot  him,  is  admissible  as  part  of  res  gestae;  Siefert  y. 
State,  160  Ind.  468,  98  Am.  St.  Rep.  340,  67  N.  E.  101,  in  prosecution 
for  producing  criminal  abortion  resulting  in  death,  dying  declaration 
of  woman  that  accused  procured  instrument  for  her  and  told  her 
how  to  use  it  are  admissible  as  showing  circumstances  of  death; 
dissenting  opinion  in  Boyle  v.  State,  105  Ind.  487,  495,  5  N.  E.  214, 
219,  and  Boyle  v.  State,  97  Ind.  329,  majority  in  both  admitting  dying 
declaration  that  defendant  had  no  reason  for  shooting.  See  notes. 
^6  Am.  St.  Rep.  652;  56  L.  R.  A.  369. 

Dying  Dedaratioiu  as  to  Opinion  are  not  admissible. 

Approved  in  People  v.  Taylor,  59  Cal.  645,  rejecting  dying  declara- 
tions of  opinion  as  to  who  poisoned  deceased;  Montgomery  v.  idtate, 
80  Ind.  346,  rejecting  dying  declaration  that  "operation  was  per- 
formed to  produce  abortion."    See  note,  56  L.  R.  A.  378. 

Jury  Should  not  be  Allowed  to  Separate  Unless  With  Consent  of 
court  and  counsel. 

Approved  in  Wright  v.  State,  17  Tex.  Ap.  161,  reversing  conviction 
where  jury  separated  and  mingled  with  outsiders;  Befriend  v.  State, 
22  Tex.  Ap.  571,  2  S.  W.  642,  reversing  conviction  where  court  per- 
mitted prosecuting  attorney  to  privately  consult  juror;  Robinson  v. 
State,  30  Tex.  Ap.  462,  17  S.  W.  1083,  Kelly  v.  State,  28  Tex.  Ap. 
122,  12  S.  W.  505,  both  reversing  conviction  where  juror  separated 
from  others  during  night.    See  note,  43  Am.  Bee.  82. 

A  Higher  Degree  of  Insanity  is  Beqnired  to  absolve  from  crime 
than  to  discharge  from  a  contract;  ability  to  distinguish  right  from 
wrong  as  to  act  is  the  test. 

Cited  in  notes,  62  Am.  Bee.  545;  18  L.  R.  A.  229. 

9  Tez.  Ap.  634-636,  DAVIS  ▼.  STATE. 

Where  One  Juror  Stricken  Out  by  Defense  is  Found  in  Box  with 
twelve  other  jurors,  he  may  be  dismissed  after  trial  has  begun. 

See  note,  43  L.  R.  A.  63. 

Bistinguished  in  McRae  v.  Grand  Rapids  etc.  R.  R.,  93  Mich.  407, 
53  N.  W.  563,  17  L.  R.  A.  750  (also  in  dissenting  opinion,  S.  C,  93 
Mich.  408,  53  N.  W.  563),  majority  holding  statute  allowing  trial  by 
less  than  twelve  jurors  where  same  cannot  attend  void. 

9  Tex.  Ap.  636-638,  LYONS  ▼.  STATE. 

Where  Application  for  Continuance  Shows  That  Facts  to  be  testified 
to  by  absent  witness  are  improbable  as  against  overwhelming  evi- 
dence, it  is  rightly  refused. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  616,  affirming  rule  and  up- 
holding refusal  of  continuance. 

Under  Indictment  for  Assault  to  2ffnrder,  it  is  not  error  to  admit 
evidence  that  person  asbaulted  was  an  officer,  though  not  alleged  in 
indictment. 

See  note,  66  L.  B.  A.  381. 
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9  Tex.  Ap.  643-649,  HOLLI8  ▼.  STATE. 

Denial  of  Continuance  vUl  not  be  Bevlewed  unlese  bill  of  excep- 
tions is  taken. 

Beaffirmed  in  Cone  v.  State,  13  Tex.  Ap.  485;  Hays  v.  State  (Teif. 
Cr.),  20  S.  W.  548.  Approved  in  Griffith  v.  State,  48  Tex.  Cr.  575, 
89  S.  W.  832,  holding  motion  for  continuance  could  not  be  considered, 
because  bill  of  exceptions  to  ruling  of  court  thereon  was  not  signed 
bj  trial  judge.     See  note,  67  Am.  Dec.  640. 

If  Evidence  of  Absent  Witnees  is  Material,  new  trial  should  be 
granted  for  refusing  continuance,  unless  evidence  to  contrary  is  so 
convincing  as  to  make  its  truth  improbable. 

Approved  in  Duffy  v.  State  (Tex.  Cr.),  67  S.  W.  420,  setting  aside 
conviction  where  defendant  set  up  self-defense  and  court  refused  con- 
tinuance to  obtain  evidence  of  absent  witnesses,  by  whom  accused 
desired  to  show  deceased  had  threatened  to  have  trouble  with  him 
and  had  attempted  it  before;  McAdams  v.  State,  24  Tex.  Ap.  101,  5 
8.  W.  828,  reversing  for  erroneous  refusal  of  continuance  for  absence 
of  material  witnesses;  Land  v.  State,  34  Tex.  Cr.  340,  30  S.  W.  790, 
affirming  refusal  of  continuance  where  other  evidence  was  sufficient 
to  sustain  conviction. 

9  Ter.  A9.  649-666,  THOMPSON  ▼.  STATE. 

No  Jndge  may  Sit  in  a  Case  wherein  he  has  been  of  counsel. 

Approved  in  Johnson  v.  State,  29  Tex.  Ap.  527,  16  S.  W.  418,  hold- 
ing county  judge  disqualified  to  try  defendant  whom  he  had  prose- 
cuted before  justice  of  the  peace.     See  note,  25  L.  B.  A.  115. 

Distinguished  in  Wilks  v.  State,  27  Tex.  Ap.  385,  11  S.  W.  416, 
holding  judge  not  disqualified  to  try  defendant  who  had  preliminary 
examination  while  judge  was  district  attorney. 

Wbere  Agreement  of  Conns^  as  to  Special  Judge  is  not  in  writing, 
appointment  by  governor  is  valid. 

Approved  in  Smith  v.  State,  24  Tex.  Ap.  298,  6  S.  W.  41,  reversing 
conviction  where  record  does  not  show  regular  appointment  of  special 
judge. 

Wbere  Conviction  is  BeTersed,  It  is  not  Available  as  autrefois  ac- 
quit on  new  trial. 

Approved  in  dissenting  opinion  in  Amwine  v.  State,  54  Tex.  Cr.  223, 
114  S.  W.  801,  majority  refusing  to  reverse  where  jurors  discussed 
term  for  which  defendant  had  been  sentenced  on  former  trial.  See 
note,  77  Am.  Dec  697. 

9  Tex.  Ap.  666-671,  BOBINS  ▼.  STATE. 

Indictment  cannot  be  Amended  as  to  matter  of  substance. 

Approved  in  Wade  v.  State,  62  Tex.  Cr.  620,  108  S.  W.  678,  holding 
in  trial  for  violation  of  local  option  law,  where  indictment  alleged 
particular  election  and  publication  under  it,  state  would  be  confined  to 
proof  of  said  election,  and  that  allegation  could  not  be  amended. 

Indictment  Failing  to  Lay  Venue  is  Fatally  DefectlTe,  and  cannot 
be  amended. 

Approved  in  Orr  v.  State,  25  Tex.  Ap.  453,  8  S.  W.  645,  reversing 
conviction  where  information  did  not  allege  venue  of  offense. 

Wben  Pnrpoee  to  Malm  or  Kill  Is  Indicated  by  an  Attack,  the  as- 
saulted person  or  another  may  kill  without  first  resorting  to  other 
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Approved  in  Garcia  v.  State  (Tex.  Cr.)}  57  S.  W.  651,  applying  rnle 
where  defendant  killed  man  who  attacked  defendant's  friend. 

Wbere  Accused  Beat  Deceased  Witb  Weapon  not  necessarily  deadly, 
¥at  there  is  no  murderous  intent,  it  is  negligent  homicide,  at  most, 
and  instruction  thereon  should  be  given. 

Approved  in  Robins  v.  State,  9  Tex.  Ap.  672,  reversing  conviction 
for  failure  to  give  such  charge;  Aiken  v.  State,  10  Tex.  Ap.  617, 
affirming  refusal  of  charge  on  negligent  homicide  on  prosecution  for 
wanton  killing;  Clark  v.  State,  19  Tex.  Ap.  503,  holding  accidental 
killing  during  assault  not  negligent  homicide;  Howard  v.  State,  25 
Tex.  Ap.  693,  8  S.  W.  931,  reversing  for  failure  to  charge  on  negli- 
gent homicide  where  defendant  was  waving  pistol  to  intimidate  de- 
ceased.   See  note,  61  L.  B.  A.  296,  297. 

0  Tex.  Ap.  671-673,  BOBINS  ▼.  STATE. 

Wbere  Evidence  Tends  to  Show  Negligent  Homicide,  a  charge 
thereon  should  be  given. 

Approved  in  Clark  v.  State,  19  Tex.  Ap.  503,  holding  accidental 
killing  during  assault  not  negligent  homicide;  Howard  v.  State,  25 
Tex.  Ap.  693,  8  S.  W.  931,  reversing  for  failure  to  charge  on  negli- 
gent homicide  where  defendant  was  waving  a  pistol  to  intimidate  de- 
ceased. 


NOTES 

ONTHB 


TEXAS  REPOETS 
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10  Tez.  Apt  IS,  BEYES  ▼.  STATE. 

Evidance  Tending  to  Show  EllUing  was  Done  in  Perpetration  of 
anon,  rape,  robbery  or  burglary  is  admissible  under  indictment 
charging  murder  by  violence  and  on  malice  aforethought. 

Reaffirmed  in  Sharpe  v.  State,  17  Tex.  Ap.  512;  Mendez  y.  State, 
29  Tex.  Ap.  612,  16  S.  W.  767.  Approved  in  Jones  v.  State,  53  Tex. 
Cr.  136,  126  Am.  St.  Rep.  776,  110  S.  W.  742,  where  indictment  in 
omal  form  charges  murder  in  perpetration  of  burglary,  it  need  not 
in  terms  set  out  elements  of  burglary.    See  note,  63  L.  R.  A.  394. 

10  Tex.  Ap.  &-15,  WnjJAMS  ▼.  STATE. 

Appellate  Conrt  wUl  not  Consider  an  Erroneous  Charge  where  the 
eharge  was  not  excepted  to  at  the  time  of  trial  unless  the  error 
is  such  as  to  injure  the  rights  of  the  defendant. 

Reaffirmed  in  Niland  v.  State,  19  Tex.  Ap.  174. 

It  is  not  Reversible  Error  to  Charge  That  the  Jury  are  the  judges 
of  the  credibility  of  impeaching  witnesses,  and  are  to  decide  whom 
to  believe  or  not. 

Reaffirmed  in  Means  v.  State,  10  Tex.  Ap.  24. 

Where  the  Indictment  Charges  Robbery  of  an  Animal  of  known 
▼aloe,  it  is  unnecessary  to  allege  actual  value. 

Reaffirmed  in  Mizell  v.  State,  38  Fla.  22,  20  So.  769;  State  v. 
Perley,  86  Me.  434,  41  Am.  St.  Rep.  568,  30  Atl.  76.  Approved  in 
State  V.  La  Chall,  28  Utah,  83,  77  Pac.  4,  upholding  indictment  for 
robbery  which  failed  to  allege  value  of  money  taken  in  current 
United  States  silver  coin.     See  note,  70  Am.  Dec.  180. 

ID  Tex.  Ap.  16-25,  38  Am.  Rep.  640,  MEANS  v.  STATE. 

Ko  Error  to  Deny  Defendant's  Application  for  a  Continuance 
where  the  application  shows  that  the  evidence  sought  to  be  intro- 
duced was  that  other  persons  had  motives  to  take  the  life  of  de- 
ceased. 

Approved  in  Dubose  v.  State,  10  Tex.  Ap.  251,  252,  defendant  can 
show  by  circumstantial  evidence  that  some  other  person  committed 
the  homicide;  Aiken  v.  State,  10  Tex.  Ap.  617,  denying  continuance 
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where  the  newly  discovered  evidence  was  hearsay;  Green  v.  State, 
12  Tex.  Ap.  58,  admitting  evidence  of  defendant's  journey  in  an  out 
of  the  way  place,  where  all  the  evidence  was  circumstantial;  Me- 
Inturf  V.  State,  20  Tex.  Ap.  355,  denying  evidence  of  remote  acts 
which  are  circumstantial  and  not  proximately  connected  with  the 
transaction;  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  admitting 
evidence  of  inculpatory  facts  proximately  connected  with  the  offense. 

Declarations  Made  by  Deceaaed  to  His  Brother  that  the  defendant 
was  outside  there,  and  that  he  was  afraid  that  defendant  was  going 
to  shoot  him,  are  admissible  as  res  gestae. 

Approved  in  Pierson  v.  State,  18  Tex.  Ap.  5&2,  voluntary  and  spon- 
taneous declarations  at  the  time  of  shooting  are  res  gestae;  Felder 
V.  State,  23  Tex.  Ap.  486,  59  Am.  Bep.  778,  5  S.  W.  146,  error  to 
admit  a  statement  of  a  bystander  identifying  the  accused,  who  did 
not  know  that  he  was  referred  to. 

Where  the  Oonrt  Charged  the  Jury  With  Regard  to  DefendaatfB 
Presence  at  the  identical  place  he  claimed  to  have  been  when  the 
deed  was  committed,  held  that  the  charge  did  not  restrict  the  de- 
fense of  alibi  to  a  particular  place  at  the  time. 

Approved  in  Adams  v.  State,  28  Fla.  542,  10  So.  114,  error  to 
charge  that  an  alibi  must  be  absolutely  clear  and  certain.  See  note, 
58  Am.  Bep.  184. 

Where  Inculpatory  Evidence  is  not  Purely  Circumstantial,  evi- 
dence  of  motives  and  opportunities  of  others  than  defendant  to  have 
killed  deceased  are  irrelevant. 

See  note,  131  Am.  St.  Bep.  788. 

10  Tez.  Ap.  26-27,  EDWABDS  ▼.  8TATB. 

When  Defect  in  Indictment  is  Matter  of  Substance,  indictment  is 
not  amendable,  and  prosecution  will  be  dismissed. 

Approved  in  Duty  v.  State,  54  Tex.  Cr.  614,  114  S.  W.  818,  22 
L.  B.  A.  (n.  s.)  469,  where  on  trial  for  perjury  material  parts  of 
indictment  containing  but  one  count  were  quashed,  motion  in  arrest 
of  judgment  should  have  been  sustained;  Wade  v.  State,  52  Tex. 
Cr.  620,  108  S.  W.  678,  where  indictment  for  violation  of  local  option 
law  alleged  election  and  publication  under  it  at  particular  dates, 
this  was  matter  of  substance  and  could  not  be  amended. 

10  Tez.  Ap.  27-30,  BOTH  ▼.  STATE. 

One  may  be  Prosecuted  for  Theft  in  Either  the  County  where  he 
took  the  property  or  any  other  county  through  which  he  took  the 
property,  but  a  complete  offense  must  be  shown  in  the  county  where 
the  conviction  was  had. 

Approved  in  Dixon  v.  State,  15  Tex.  Ap.  485,  reaffirming  rule; 
Ballow  V.  State,  42  Tex.  Cr.  263,  268,  58  S.  W.  1023,  loSo,  in  trial 
for  stealing  hogs,  where  property  was  stolen  in  one  county  and 
meat  thereof  taken  into  another,  indictment  should  describe  changed 
nature  of  property;  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St. 
Rep.  780,  53  S.  W.  629,  upholding  act,  providing  prosecution  for  rape 
may  be  carried  on  in  any  county  of  judicial  district  in  which  of- 
fense was  committed;  Gage  v.  State,  22  Tex.  Ap.  128,  2  S.  W.  640, 
reversing  where  complete  offense  was  not  shown  in  the  county  where 
the  conviction  was  had. 

If  Defendant,  Stealing  Twenty  Dollars  in  Ghiadalonpe,  asported 
only  ten  dollars  to  Comal  county,  conviction  in  latter  county  can  only 
be  for  misdemeanor. 
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Approved  in  Clark  v.  State,  23  Tex.  Ap.  614,  5  S.  W.  179,  reversing 
where  jury  instructed  that  value  of  stolen  property  must  be  the 
value  at  the  place  where  stolen;  West  v.  State,  28  Tex.  Ap.  3,  11 
S.  W.  635,  Nichols  v.  State,  28  Tex.  Ap.  108,  12  S.  W.  501,  both  re- 
versing where  complete  commission  of  the  offense  was  not  proved 
in  the  county  where  the  conviction  was  had. 

10  Tex.  Ap.  39-43,  MEIEB  ▼.  STATE. 

IndlctmBnt  for  Aggravated  Assault  must  Charge  particular  cir- 
cumstance of  aggravation. 

Distinguished  in  Stokes  v.  State,  46  Tex.  Cr.  358,  81  S.  W.  1213, 
upholding  information  alleging  aggravated  assault  was  made  by 
male  upon  female,  as  statute  makes  such  character  of  assault  aggra- 
vated. 

10  Tex.  ApL  44-46,  ABMENDABES  ▼.  STATE. 

It  is  Beversible  Error  to  Deny  Defendant's  Motion  for  a  Kew 
Trial  where  several  jurors  answered  on  voir  dire  that  they  were  cit- 
izens, but  after  conviction  it  was  discovered  that  they  were  not. 

Approved  in  Brackenridge  v.  State,  27  Tex.  Ap.  532,  11  8.  W. 
633,  reaffirming  rule;  Sewell  v.  State,  15  Tex.  Ap.  64,  reversing  where 
a  juror  who  served  was  prejudiced  against  defendant;  Boren  v. 
State,  23  Tex.  Ap.  36,  4  S.  W.  466,  reversing  where  a  juror  who  served 
was  not  a  householder;  Bead  v.  State  (Tex.  Ap.),  12  S.  W.  414, 
reversing  where  juror,  on  his  voir  dire,  answered  lie  was  a  house- 
holder in  the  county,  whereas  he  was  not. 

Overruled  in  Leeper  v.  State,  29  Tex.  Ap.  71,  14  S.  W.  399,  sus- 
taining conviction  where  defendant  did  not  show  that  he  was  in- 
jured because  juror  was  not  a  householder.  See  note,  18  L.  B.  A. 
474. 

10  Tex.  ApL  46-62,  STAFFORD  ▼.  STATE. 

Wliere  Bail  Bond  was  Accepted  and  Approved  by  Sheriff,  but 
sheriff  at  time  held  another  capias  for  arrest  of  principal  for  murder 
committed  in  another  county,  and,  instead  of  releasing  principal 
under  the  bail  bond,  arrested  him  under  said  capias  and  delivered 
him  to  sheriff  of  county  from  which  capias  issued,  and  principal 
subsequently  escaped  from  such  sheriff's  custody,  if  principal  fails 
to  appear,  as  conditioned  in  bail  bond,  sureties  are  liable  thereon. 

Approved  in  'Woods  v.  State,  51  Tex.  Or.  595,  103  S.  W.  895,  where 
defendant  showed  he  was  In  custody  on  similar  charge  in  another 
county,  at  time  of  forfeiture  of  his  bail  bond,  and  subsequently  re- 
sponded to  accusation,  he  was  exonerated;  Dunlap  v.  State,  66  Ark. 
109,  49  S.  W.  350,  and  Alice  v.  State,  28  Tex.  Ap.  533,  13  S.  W.  991, 
both  affirming  judgment  where  a  principal  had  escaped  from  prison; 
Conner  v.  State  (Tex.  Ap.),  9  S.  W.  64,  sureties  are  not  released  by 
principal  giving  second  bond  in  an  alias  capias  after  judgment  nisi 
on  first  bond. 

10  Tex.  Ap.  63-67,  LANDIN  ▼.  STATE. 

Verdict  for  Theft  wlU  be  Reversed  Wliere  the  Evidence  does  not 
show  a  fraudulent  intent  to  take  the  property  of  another. 

Approved  in  Ainsworth  v.  State,  11  Tex.  Ap.  344,  reversing  where 
the  charge  did  not  distinguish  between  trespass  and  theft;  Madison 
V.  State,  16  Tex.  Ap.  443,  reversing  where  the  evidence  was  not 
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■ufficient  to  show  fraudulent  intent.  See  notes,  57  Am.  Bee.  274; 
88  Am.  St.  Bep.  601. 

10  Tez.  Ap.  68-86,  BBIOHT  ▼.  STATE. 
It  18  not  Beyersible  Error  for  tba  Court  to  Oliarge  Tbat  Homicide 

is  justifiable  when  one  acts  in  self-defense  from  an  unlawful  attack 
or  fear  of  bodily  harm,  or  when  one  kills  in  defense  of  another. 

Approved  in  Hunnicutt  v.  State,  20  Tez.  Ap.  645,  error  to  charge 
that  defendant  has  no  right  to  kill  in  self-defense  until  he  had  re- 
sorted to  other  means  to  prevent  injury. 

Appellate  Court  wUl  not  Beverse  the  Judgment  of  the  lower  court 
when  there  are  two  theories,  and  the  evidence  is  sufficient  to  sup- 
port the  judgment  rendered  on  the  state's  theory. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  where 
the  evidence  does  not  identify  the  body  of  the  alleged  murdered 
man. 

Manslaughter  is  Voluntary  Homicide  Committed  under  immediate 
influence  of  sudden  passion  arising  from  adequate  cause,  but  neither 
excused  or  justified  by  law. 

Approved  in  Waters  v-  State,  54  Tex.  Cr.  333,  114  S.  W.  632, 
charge  of  manslaughter  containing  phrase  "a  sudden  transport  of 
passion"  is  not  erroneous. 

10  Tex.  Ap.  98-96,  HABBISON  ▼.  STATE. 

One  Indicted  or  Informed  Against  for  an  Aggravated  Assault  can, 
under  the  Revised  Statutes,  be  legally  convicted,  either  of  the  offense 
charged,  or  of  a  simple  assault,  or  assault  and  battery. 

Reaffirmed  in  Kennedy  v.  State,  11  Tex.  Ap.  75. 

10  Tez.  Ap.  97-98,  DBETEB  v.  STATE. 

Article  756  of  the  Bevised  Penal  Code  defines  a  distinct  substan- 
tive offense,  and  not  dependent  upon  or  connected  with  any  other 
statute,  and  applies  with  equal  force  to  all  portions  of  the  state. 

Reaffirmed  in  Braun  v.  State,  40  Tex.  Cr.  238,  49  S.  W.  621. 

10  Tez.  Ap.  98-109,  McDOW  ▼.  STATE. 

It  was  Error  to  Deny  Defendant's  Application  for  a  continuance 
where  the  application  showed  that  one  witness  was  drunk  and  another 
was  detained  by  sickness,  and  that  their  testimony  was  material, 
and  also  that  there  was  sufficient  time  left  of  the  term  for  the  case 
to  have  been  postponed. 

Approved  in  Smith  v.  State,  20  Tex.  Ap.  139,  reve];^ing  where 
defendant's  application  for  a  continuance  showed  due  diligence; 
Boach  V.  State,  21  Tex.  Ap.  253,  17  S.  W.  464,  new  trial  should  be 
granted  where  the  evidence  sought  is  material. 

10  Tex  Ap.  110-112,  BOUNTBEE  ▼.  STATR 

Indictment  Chargjjig  That  Defendant  Did  Willfully  Wound  a  cow 
is  sufficient  to  charge  an  offense  under  the  Revised  Statutes. 

Reaffirmed  in  Rivers  v.  State,  10  Tex.  Ap.  179.  Approved  in 
State  V.  Tiffany,  44  Wash.  605,  87  Pac.  933,  upholding  information  for 
offense  of  willfully  or  maliciously  making  aperture  in  dam  for  agri- 
cultural purposes,  although  it  did  not  allege  act  was  maliciously  done. 

Objection  to  Evidence  Should  be  Made  at  the  Time  it  was  offered, 
or  by  subsequent  motion  to  strike  it  out. 

Reaffirmed  in  Capps  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518. 
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10  Tex.  Ap.  112-113,  SCOTT  ▼.  STATE. 

It  i8  Bavenible  Error  not  to  Charge  tba  Law  applicable  to  every 
conelnsion  dedneible  from  the  evidence  in  a  felony  case,  whether 
asked  or  not. 

Approved  in  Bay  v.  State,  13  Tex.  Ap.  56,  reversing  where  the 
court  did  not  submit  the  issue  of  a  bona  fide  purchase  raised  by 
the  evidence;  McDaniel  v.  State,  24  Tex.  Ap.  559,  7  S.  W.  250, 
reversing  where  the  court's  charge  upon  a  purchase  vel  non  was 
insufficient;  Mitchell  v.  State,  36  Tex.  Cr.  315,  36  S.  W.  462,  re- 
versing where  the  court  charged  to  acquit,  which  was  not  the  law 
of  the  case. 

10  Tex.  Apt  114-116,  WILLIAMS  ▼.  STATE. 

Defendant's  ApplicatiOta  for  a  Continuance,  showing  "that  certain 
witnesses  were  present  on  the  west  side  of  Trinity  river  in  the 
spring  or  summer  of  1880,"  when  he  bought  the  horse  in  question,  is 
defective,  on  account  of  lack  of  particularity  and  certainty. 

Approved  in  Miller  v.  State,  31  Tex.  Gr.  635,  37  Am.  St.  Rep. 
839,  21  S.  W.  926,  denying  continuance  wheve  application  did  not 
clearly  set  out  facts  sought  to  be  proven. 

Application  for  Continuance  to  Obtain  Testtmony  of  absent  wit- 
nesses is  properly  refused  where  there  is  good  ground  for  believing 
that  statements  of  defendant  as  to  what  he  expected  to  prove  by 
such  witnesses  were  not  probably  true. 

Approved  in  Garza  v.  State  (Tex.  Or.),  49  S.  W.  104,  refusing 
continuance  where  the  testimony  would  not  have  been  inconsistent 
with  defendant's  guilt. 

ID  Tex.  Ap.  117-118,  SHUMAKEB  ▼.  STATE. 

Under  Revised  Code  Criminal  Procedure,  Article  800,  cumulative 
sentences  may  be  imposed. 

See  note,  7  L.  B.  A.  (n.  s.)  125. 

10  Tex.  Ap.  118-119,  LUNSFOBD  ▼.  STATE. 

Tlie  Appellate  Court  Loses  Its  Jurisdiction  of  Defendant's  Appeal 
when  he  escapes  from  prison  pending  the  appeal. 

See  note,  41  Am.  Dec.  272,  273. 

10  Tex.  Ap.  120-124,  STEPHENS  ▼.  STATE. 

It  18  Reversible  Error  to  Charge  tbe  Jury  that,  if  they  believed 
the  witness  who  detailed  defendant's  confessions,  they  need  not 
apply  the  rules  of  circumstantial  evidence  to  his  testimony,  being 
a  charge  upon  the  weight  of  evidence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  where 
evidence  showed  defendant  bought  cartridges  shortly  before  homi- 
cide, charge  that  if  jury  believe  cartridges  were  bought  to  kill 
deceased,  etc.,  was  on  weight;  Stockman  v.  State,  24  Tex.  Ap.  393,  5 
Am.  St.  Bep.  895,  6  S.  W.  299,  reversing  where  the  court  charged  upon 
presumption  of  guilt  where  stolen  property  was  found  in  defendant's 
possession;  Arismendis  v.  State,  41  Tex.  Cr.  377,  54  S.  W.  601,  charge 
on  theft  of  cattle  that  if  jury  believed  bill  of  sale  to  be  a  sham, 
they  should  consider  that  fact,  is  on  weight  of  evidence.  See  notes, 
62  Am.  Dec.  562;  72  Am.  Dec.  543,  546. 

Miscellaneous. — Drake  v.  State,  29  Tex.  Ap.  269,  15  S.  W.  726, 
no  error  to  file  statement  within  time  allowed  by  order  during 
vacation. 
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10  Tez.  Ap.  125-128,  McGUIBE  ▼.  STATE. 

The  Sheriff  Being  Present  in  the  Jury-room,  and  making  the  sug- 
gestion  that  the  court  would  not  di&charge  the  jury  on  so  short  a 
consideration  of  the  case,  did  nothing  to  prejudice  the  defendant 
to  warrant  a  reversal. 

Approved  in  Darling  v.  New  York  etc.  B.  B.,  17  B.  I.  711,  24 
Atl.  464,  sustaining  judgment  where  the  court  asked  the  jury  how 
long  they  would  take  to  decide  upon  a  verdict^  adding  that  they 
could  take  all  night,  in  a  jocular  manner. 

10  Tex.  Ap.  128-131,  McPHAIL  ▼.  STATE. 
Where   Defendant   Killed   Two   Oxen,    Which   were   Depredating 

his  corn,  afterward  skinned  them  and  appropriated  the  hides,  the 
court  should  charge  that  an  after-appropriation  would  not  warrant 
a  conviction  under  an  indictment  charging  theft  unless  defendant 
intended  to  appropriate  the  oxen,  or  some  part  of  them,  at  the  time 
of  killing. 

Approved  in  Schultz  v.  State,  30  Tex.  Ap.  94,  16  S.  W.  756,  re- 
versing where  the  court  did  not  distinguish  theft  from  trespass. 

10  Tex.  Ap.  131-167,  SIMMS  ▼.  STATE. 

Where  ^e  Indictment  Contains  Two  or  More  Oonnts  charging 
separate  offenses,  it  is  error  to  deny  defendant's  motion  requiring  the 
state  to  elect  upon  which  count  it  will  try  the  defendant. 

Approved  in  Blackwell  v.  State,  51  Tex.  Cr.  25,  100  S.  W.  775, 
affirming  general  verdict  in  trial  for  rape,  where  indictment  con- 
tained Ave  counts,  alleging  different  dates,  defendant  not  having 
required  state  to  elect,  and  court  did  not  elect  any  particular  count 
in  submitting  case;  Jamison  v.  State,  117  Tenn.  65,  04  S.  W.  677,  in 
prosecution  for  violation  of  age  of  consent  law,  where  state  is  per- 
mitted to  prove  acts  of  illicit  intercourse  other  than  particular  act 
charged,  refusal  of  court  to  compel  state  to  elect  is>  ground  for  re- 
versal; Lebkovitz  v.  State,  113  Ind.  30,  14  N.  E.  365,  reversing  where 
the  state  did  not  elect  as  to  which  illegal  sale  of  liquors  it  would 
try.    See  notes,  58  Am.  Dec.  249;  92  Am.  Dec.  664,  665. 

Distinguished  in  Masterson  v.  State,  20  Tex.  Ap.  578,  no  error  to 
refuse  to  require  the  state  to  elect  between  two  countb',  one  charging 
theft  and  the  other  theft  from  a  person;  Moore  y.  State,  37  Tex. 
Cr.  559,  40  S.  W.  288,  state  need  not  elect  between  counts  where  the 
same  transaction  is  embraced  in  all;  State  v.  Hurd,  101  Iowa,  401, 
70  N.  W.  616,  no  error  to  deny  defendant's  motion  to  require  the 
prosecution  to  elect  which  act  It  would  rely  on  for  conviction,  where 
the  different  acts  were  brought  out  in  the  evidence. 

Where  the  Indictment  Oontaine  Two  Counts,  one  charging  defend- 
ant with  murder,  and  the  other  charging  defendant  with  being  an 
accomplice,  it  is  reversible  error  to  admit  declarations'  made  in  de- 
fendant's absence  by  one  charged  as  principal  in  the  second  count 
against  the  defendant  on  his  trial  upon  the  first  count. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  364,  366,  110  S.  W.  49, 
50,  51,  following  rule;  Mills  v.  State,  13  Tex.  Ap.  489,  one  being  pres- 
ent and  knowing  unlawful  intent,  and  aiding  by  words  or  gestures 
lb'  a  principal;  Cook  v.  State,  14  Tex.  Ap.  101,  persons  acting  to- 
gether in  the  commission  of  an  offense  are  principals;  Bean  ▼.  State, 
17  Tex.  Ap.  70,  one  indicted  as  a  principal  cannot  be  convicted 
when  proof  shows  that  he  was  an  accomplice;  Golden  y.  State,  18 
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Tex  Ap.  640,  Teversing  where  defendant  was  indicted  as  a  principal 
and  evidence  was  introduced  showing  that  he  was  an  accomplice; 
Bix  y.  State,  33  Tex.  Or.  359,  26  S.  W.  506,  to  conyict  an  accomplice 
he  mnst  be  indicted  a6'  such;  dissenting  opinion,  Malcolmson  v.  State, 
25  Tex.  Ap.  292,  8  8.  W.  471,  majority  holding  error  to  admit  eyi- 
dence  of  fraudulent  transfer  of  stock  bj  defendant,  who  was  an 
officer  of  a  corporation. 

Ko  Error  to  Permit  a  Witness  to  Testify  to  a  Gonversation  he 
heard  between  defendant  and  a  third  party  concerning  a  difficulty 
which  the  third  party  had  with  the  deceased,  holding  it  was  a 
slight  circumstance  tending  to  show  defendant's  feeling  toward  de- 
ceased. 

Approved  in  Avery  v.  State,  10  Tex.  Ap.  208,  210,  212,  Langford 
y.  State,  17  Tex.  Ap.  451,  reaffirming  rule;  Hedrick  v.  State,  40  Tex. 
Cr.  535,  51  S.  W.  253,  admitting  statements  made  by  accused  con- 
eeming  meat-house,  though  not  connected  with  the  killing  of  the 
owner  of  the  meat-house. 

It  is  not  Beyersible  Error  to  Permit  a  Witness  to  give  the  sub- 
stance of  a  witness'  testimony  at  a  former  trial,  where  the  witness 
had  died  since  testifying. 

Approved  in  Avery  v.  State,  10  Tex.  Ap.  213,  Potts*  v.  State,  26 
Tex.  Ap.  665,  14  S.  W.  457,  reaffirming  rule;  Nixon  v.  State,  53  Tex. 
Cr.  327,  109  S.  W.  932,  reversing  for  introduction  of  testimony  taken 
at  preliminary  hearing  where  not  shown  that  defendant  present  at 
its  taking  or  that  it  was  taken  at  examining  trial  or  inquest  or  that 
witness  was  beyond  jurisdiction;  Gilbreath  v.  State,  26  Tex.  Ap. 
318,  9  S.  W.  618,  proving  testimony  of  absent  witness  taken  by  depo- 
sition by  other  witnesses,  who  heard  the  testimony  after  proof  of  losb' 
of  depositions. 

Where  the  Indictment  Charges  tlie  Defendant  With  Murder  in  one 
count,  and  as  an  accomplice  in  another,  it  is  error  to  admit  the  con- 
fession of  the  principal  uhder  the  second  count  against  the  defendant 
under  the  first  count. 

Approved  in  Gibson  y.  State,  53  Tex.  Cr.  364,  366,  110  S.  W.  49, 
SO,  51,  Cohea  v.  State,  11  Tex.  Ap.  631,  Holden  v.  State,  18  Tex.  Ap. 
106,  and  Crook  v.  State,  27  Tex.  Ap.  240,  11  S.  W.  446,  all  reaffirming 
rule;  Franklin  v.  State,  53  Tex.  Cr.  549,  110  a  W.  910,  where  evi- 
dence shows  more  than  one  accomplice,  court  should  charge  that 
accomplices  cannot  corroborate  each  other;  Morris  v.  State,  13  Tex. 
Ap.  73,  reversing  where  declarations  of  codefendant,  made  after 
consummation  of  conspiracy  and  in  absence  of  defendant^  were  ad- 
mitted. 

10  Tez.  Ap.  167-177,  WHITE  v.  STATE. 
It  is  No  Beyersible  Error  to  Deny  Defendant's  Motion  for  a  new 

trial  where  the  newly  discovered  evidence  could  have  been  discov- 
ered earlier,  and  also  where  the  evidence  was  to  impeach  the  state's 
witness,  as  the  motion  does  not  show  diligence. 

Beaffirmed  in  Childs  v.  State,  10  Tex.  Ap.  185;  Adams  y.  State, 
10  Tex.  Ap.  680;  Smith  v.  State,  15  Tex.  Ap.  150. 

No  Error  to  Befuse  to  Permit  Defendant's  Application  for  a  new 
trial  made  nearly  a  month  after  trial  to  be  filed. 

Approved  in  Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W.  547,  deny- 
ing new  trial  made  at  a  subsequent  term  of  court. 
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New  Trial  most  be  Applied  for  Within  Two  Days  after  conviction, 
but  for  "good  cause/'  in  felony  case,  it  may  be  made  at  any  time 
before  end  of  term. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  380,  113  S.  W.  17,  uphold- 
ing denial  of  motion  for  new  trial  filed  five  days  after  conviction 
where  no  reason  or  excuse  shown  why  it  was  not  filed  earlier. 

10  Tex.  Ap.  177-183,  BIVEB8  ▼.  STATE. 

Indictment  Charged  Defendant  With  Killing  a  Hog,  ''being  the 
property  of  him,  the  said  Harvey  Stoneham";  held,  the  words  "him, 
the  said''  are  surplusage  and  should  be  eliminated. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  recital  in 
indictment  of  the  killing  of  "McGee  by  Isaacs,  in  Hemphill  county," 
is  surplusage,  as  defendant  did  not  connect  himself  with  Isaacs  in 
Hemphill  county. 

A  Pardon  Signed  by  Ck>Temor,  and  to  Take  Effect  when  the  pris- 
oner has  been  in  prison  the  full  term  of  his  sentence,  is  a  general 
pardon,  and  restores  one  to  competency  and  makes  his  affidavit  suffi- 
cient basis  for  an  information. 

Beaffirmed  in  Easterwood  v.  State,  34  Tex.  Cr.  409,  31  S.  W.  296. 
See  note,  59  Am.  Dec.  579. 

Appellate  Gonrt  will  Eeform  a  Judgment  Which  is  More  Severe 
than  the  verdict. 

Approved  in  O'Bryan  v.  State,  27  Tex.  Ap.  341,  11  S.  W.  444,  re- 
fusing to  reform  a  verdict  where  there  was  uncertainty  as  to  the 
verdict;  dissenting  opinion.  Small  v.  State  (Tex.  Cr.),  38  S.  W.  800, 
majority  refusing  to  reform  judgment  where  sentence  was  for  for- 
gery and  verdict  for  attempting  to  utter  forged  instrument. 

10  Tez.  Ap.  183-186,  OHIIJ>S  v.  STATE. 

Court  can  Hear  Evidence  of  Persons  Whose  Affldavite  were  offered 
in  support  of  defendant's  motion  for  a  new  trial,  to  determine 
whether  to  grant  a  new  trial  or  not. 

Approved  in  Pickett  v.  State,  56  Tex.  Cr.  71,  118  S.  W.  1040,  re- 
affirming rule;  Harris  v.  State,  17  Tex.  Ap.  561,  reversing  where  the 
state  did  not  take  issue  as  to  the  truth  of  causes  set  forth  in  motion 
for  a  new  trial;  Steagald  v.  State,  22  Tex.  Ap.  495,  3  S.  W.  780,  state 
should  take  issue  when  the  fairness  of  a  trial  is  attacked. 

Surprise  is  not  a  Ground  for  a  Motion  for  a  New  Trial;  the  remedy 
is  by  motion  for  a  continuance  or  a  postponement  of  the  trial. 

Approved  in  Cunningham  v.  State,  20  Tex.  Ap.  168,  defendant 
cannot  use  surprise  as  a  ground  for  motion  for  a  new  trial. 

Distinguished  in  Roach  v.  State,  21  Tex.  Ap.  253,  17  S.  W.  464, 
granting  new  trial  when  the  evidence  sought  was  material,  although 
the  lower  court  denied  the  motion  because  it  was  based  on  surprise. 

10  Tez.  Ap.  186-199,  IiONa  ▼.  STATE. 

It  is  Unnecessary  to  Allege  the  Gonstituents  of  counterfeiting  in 
an  indictment  charging  one  with  having  in  his  possession  molds  for 
the  purpose  of  counterfeiting. 

Approved  in  Morris  v.  State,  13  Tex.  Ap.  73,  holding  only  necessary 
to  charge  offense  eo  nomine  with  assault. 

No  Admission  Made  by  a  Convict  That  He  Wrote  a  Certain  Letter 
is  admissible  to  qualify  a  witness  to  testify  as  to  his  handwriting. 
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Approved  in  Perez  y.  State,  10  Tex.  Ap.  329,  affidavit  sworn  to 
bj  an  infamous  party  cannot  be  made  the  basis  of  an  indictment. 
See  note,  63  L.  B.  A.  436. 

No  Error  to  Admit  in  Evidence  a  Beceipt  Found  npon  the  Person 
of  the  defendant,  and  to  permit  experts  to  testify  that  a  composi- 
tion formed  in  accordance  with  the  receipt  would  produce  a  mate- 
rial used  in  counterfeiting  silver  coin. 

Approved  in  Caldwell  v.  State,  28  Tex.  Ap.  575,  14  S.  W.  123,  no 
orror  to  admit  writings  of  defendant  upon  a  leaf  taken  from  a  book 
found  on  defendant's  premises. 

A  New  Trial  Should  be  Granted  Where  a  Juror  Bemarked  that  he 
was  a  poor  juror  for  the  defendant,  and  did  not  explain  the  remark 
in  his  counter-affidavit. 

Approved  in  Graham  v.  State,  28  Tex.  Ap.  584,  13  S.  W.  1011, 
reversing  where  a  juror  was  corrupt;  Washburn  v.  State,  31  Tex. 
Cr.  353,  354,  20  S.  W.  715,  reversing  where  a  juror  was  prejudiced; 
Mitchell  v.  State,  36  Tex.  Cr.  319,  36  S.  W.  464,  reversing  where  two 
jurors  were  prejudiced. 

A  Convict  is  Incompetent  as  a  Witness. 

Approved  in  Kenney  v.  State  (Tex.  Cr.),  79  S.  W.  821,  where,  in 
trial  for  rape,  child  three  and  a  half  years  old  did  not  understand 
nature  of  oath,  she  was  incompetent  witness. 

Declarations  of  Convict  cannot  be  Used  Against  third  person. 

Distinguished  in  Kenney  v.  State  (Tex.  Cr.),  79  S.  W.  819,  holding 
in  prosecution  for  rape  on  child  three  and  a  half  years,  her  state- 
ments to  her  mother,  made  after  absence  of  twenty-five  minutes 
from  her  presence,  relative  to  offense,  admissible  as  res  gestae;  Bargua 
V.  State  (Tex.  Cr.),  68  S.  W.  998,  admitting  testimony  of  third  party 
in  prosecution  for  receiving  stolen  goods  as  to  what  occurred  be- 
tween him  and  thief,  as  it  was  original  testimony  showing  commis- 
sion of  theft  and  delivery  of  goods. 

10  Tex.  Ap.  199-215,  AVEBY  ▼.  STATR 

It  is  No  Error  to  Admit  Testimony  of  a  Co-conspirator  concerning 
a  conversation  between  alleged  conspirators  previous  to  the  time  of 
killing. 

Approved  in  Armstead  v.  State,  22  Tex.  Ap.  59,  2  S.  W.  629,  error 
to  admit  declarations  of  codefendant  made  in  absence  of  the  defend- 
ant. 

Testimony  of  One  Conspirator  Concerning  the  Disposition  of  the 
gun,  when  there  is  no  evidence  to  show  that  the  defendant  was  pres- 
ent, is  not  admissible;  held  that  if  the  object  was  to  find  out  what 
were  the  implements  used  in  the  murder,  it  would  be  admissible. 

Approved  in  Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436, 
where  state  contended  that  defendant  and  wife  and  another  con- 
spired to  kill  deceased,  fact  that  wife  was  jointly  indicted  and  ac- 
quitted does  not  render  her  declarations  to  co-conspirator,  in  hus- 
band's absence,  inadmissible  against  husband;  Pierson  v.  State,  18 
Tex.  Ap.  560,  admitting  testimony  which  at  first  was  not  material 
as  a  predicate  for  material  testimony;  State  v.  Ward,  19  Nev.  308, 
10  Pac.  140,  no  error  to  admit  evidence  of  a  conspiracy  not  then 
established,  but  which  was  established  later  in  the  trial.  See  notes, 
3  Am.  St.  Bep.  477;  3  Am.  St.  Bep.  489. 

The  Qnostlon  Whether  a  Witness  not  Placed  Under  the  Bule  shall 
testify  or  not  is  discretionaiy  with  the  trial  judge,  and  the  appellate 
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court  will  not  revise  hia  ruling  unless  it  clearly  appears  that  lie 
abused  his  discretion. 

Beaffinned  in  Cross  v.  State,  11  Tex.  Ap.  87;  Creswell  v.  State,  14 
Tex.  Ap.  16;  George  v.  State,  17  Tex.  Ap.  516. 

Where  the  Gourt  Ohaxged  That  a  Oonvictlon  Oonld  not  l>e  had  upon 
the  testimony  of  an  accomplice,  unless  corroborated  by  evidence 
tending  to  connect  the  accused  with  the  offense,  and  also  charging 
that  an  accomplice  included  either  a  principal  or  an  accessory,  held 
the  charge  was  sufficient. 

Approved  in  Elizando  v.  State,  31  Tex.  Or.  242,  20  S.  W.  560,  it 
is  sufficient,  in  charging  upon  corroborating  evidence  of  an  accom- 
plice, to  give  the  statute. 

Prima  Facie  Showing  of  Conspiracy  Between  Defendant  and  con- 
federate is  sufficient  to  make  declarations  admissible,  and  it  is  dis- 
cretionary with  court  whether  proof  of  such  declarations  shall 
precede  showing  of  conspiracy. 

Approved  in  Freese  v.  State,  159  Ind.  601,  65  N.  E.  917,  admitting 
declarations  of  husband  in  prosecution  for  murder  against  wife  where 
evidence  showed  common  purpose  between  them  to  do  unlawful  act. 

Witness  Galled  to  Prove  Testimony  Given  at  Former  Trial  by  wit- 
ness since  deceased  may  state  its  substance. 

Approved  in  Pratt  v.  State,  53  Tex.  Or.  287,  109  S.  W.  141, 
admitting  stenographic  report  of  testimony  at  former  trial  of  wit- 
ness since  deceased. 

10  Tex.  Ap.  215-230,  HUDSON  v.  STATE. 

Where  the  Word  "Against"  is  Spelled  "Aganlst,"  in  an  indictment, 
held  that  the  indictment  is  not  vitiated,  as  the  meaning  is  unmis- 
takable. 

Approved  in  Keller  v.  State,  25  Tex.  Ap.  327,  8  S.  W.  276,  sus- 
taining indictment  where  the  word  "inhabitance"  was  used  for  "inhab- 
itants." 

Theft  is  the  Wrongful  Taking  of  Property,  but  if  the  taking, 
though  originally  lawful,  was  obtained  by  any  false  pretext  or  with 
any  intent  to  deprive  the  owner  of  the  use  or  value  of  property  and 
the  same  is  so  appropriated,  the  offense  of  theft  is  complete. 

Approved  in  Dow  v.  State,  12  Tex.  Ap.  345,  reaffirming  rule;  Sink 
V.  State,  50  Tex.  Cr.  453,  98  S.  W.  250,  setting  aside  conviction  for 
theft,  where  evidence  showed  defendant  borrowed  money  from  prose- 
cutor, promising  to  pay  it  back  when  they  arrived  at  certain  station, 
as  prosecutor  parted  with  title  to  property.  See  note,  67  Am.  Dee. 
675. 

Dibtinguished  in  Pones  v.  State,  43  Tex.  Cr.  206,  63  S.  W.  1022,  in 
prosecution  for  theft,  where  evidence  showed  defendant,  under  false 
pretext  of  buying  prosecutor's  store,  deposited  package  of  purported 
purchase  money  in  trunk  with  his  money,  and  subsequently  took  it, 
refusal  to  charge  on  theft  by  false  pretext  is  not  error. 

10  TeK.  Ap.  230-254,  DUBOSE  v.  STATE. 

The  Defendant,  to  Establish  That  the  State's  Witness  was  an 
accomplice,  has  the  right  to  introduce  every  character  of  evidence, 
whether  positive  or  otherwise,  which  would  be  admissible  if  the 
witness  was  on  trial  for  the  murder. 

Beaffirmed  in  Coffelt  v.  State,  19  Tex.  Ap.  442. 
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It  18  Reversible  Error  to  Befiue  to  Allow  Defendant  to  Prove  that 
some  other  person  killed  the  deceased  by  the  same  kind  of  evidence 
relied  on  by  the  state  for  a  conviction. 

Approved  in  Blocker  v.  State^  55  Tex.  Cr.  32,  131  Am.  St.  Bep. 
772,  114  S.  W.  815,  Hart  v.  State,  15  Tex.  Ap.  234,  both  reaffirming 
mle;  Wheeler  v.  State,  56  Tex.  Cr.  548,  121  S.  W.  166,  where  evi- 
dence was  circumstantial  and  defendant  claimed  alibi  and  imputed 
crime  to  another,  and  evidence  raised  snch  issues,  jury  should  havo 
been  instructed  thereon;  Kirby  v.  State,  49  Tex.  Cr.  519,  93  8.  W. 
1031,  in  prosecution  for  placing  obstruction  on  railroad  track,  where 
evidence  showed  other  parties,  one  a  discharged  porter,  were  seen 
near  track,  and  under  circumstances  which  made  it  probable  they 
might  be  guilty,  charge  should  have  submitted  proposition  of  others 
having  committed  offense;  Johnson  v.  State,  49  Tex.  Cr.  316,  94  S. 
W.  225,  overruling  application  for  continuance  on  account  of  absent 
witness,  where  witness'  testimony  would  be  to  the  effect  that  para- 
mour of  one  T.  said  he  had  given  her  money  and  asked  witness  to 
change  same,  and  T.  was  employed  at  mill  where  killing  occurred, 
as  being  too  remote  to  connect  T.  with  homicide;  Johnson  v.  State, 
48  Tex.  Cr.  430,  88  S.  W.  226,  state's  case  being  deceased  was  killed 
for  money,  where  evidence  offered  would  show  that  paramour  of 
one  T.  received  considerable  money  from  him  and  had  exhibited  it 
to  P.,  and  she  denied  having  money  subsequently  to  homicide,  but 
admitted  she  received  five  dollars  from  T.,  it  is  competent  to  prove 
by  P.  she  had  money;  Stanley  v.  State,  48  Tex.  Cr.  539,  89  S.  W. 
644,  on  trial  for  assault  to  murder,  testimony  of  witness  that  third 
party  told  him  he  was  connected  with  shooting,  where  there  was  no 
evidence  of  his  confession  to  shooting,  or  that  he  was  in  neighborhood 
when  it  occurred,  is  properly  excluded;  Harrison  v.  State,  47  Tex. 
Cr.  400,  83  S.  W.  702,  in  probecution  for  murder,  where  defendant's 
witnesses  testified  to  confessions  made  to  them  by  state's  witness, 
it  was  error  for  court  not  to  submit  this  as  original  testimony  show- 
ing exculpability  of  defendant;  Castillo  v.  State  (Tex.  Cr.),  69  S. 
W.  517,  holding  testimony  of  witness  as  to  what  stranger  told  him 
about  killing  deceased  at  dance,  that  he  did  not  know  his  name,  but 
learned  that  it  was  G.,  inadmissible  as*  being  too  indefinite;  Jackson 
V.  State  (Tex.  Cr.),  67  S.  W.  498,  in  prosecution  for  murder  in  free 
fight,  refusal  of  court  to  allow  defendant  to  prove  deceased  was 
killed  by  another,  where  third  person  in  running  away  from  fight 
with  knife  in  hand  stated  he  got  his  man,  is  error;  Mclnturf  v. 
State,  20  Tex.  Ap.  355,.  no  error  to  exclude  defendant's  testimony 
not  tending  to  prove  third  parties  were  likely  to  kill  the  deceased; 
Ogden  V.  State  (Tex.  Cr.),  58  S.  W.  1020,  more  evidence  that  some 
other  person  may  have  committed  the  offense  is  not  admissible; 
Hodge  V.  State  (Tex.  Cr.),  64  S.  W.  242,  no  error  to  refuse  hearsay 
evidence  that  a  third  party  had  committed  the  offense;  Leonard 
V.  Washington  Ter.,  2  Wash.  Ter.  396,  7  Pac.  878,  reversing  because 
defendant's  circumstantial  evidence  that  another  did  the  killing  was 
not  admitted,  where  the  evidence  tending  to  convict  the  defendant 
was  also  circumstantial.    See  note,  131  Am.  St.  Bep.  787. 

Distinguished  in  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  revers- 
ing where  the  court  did  not  admit  testimony  of  inculpatory  facts 
against  a  third  party  proximately  connected  with  the  deceased. 

It  is  Reversible  Error  to  Charge  That  When  the  State  has  satia- 
factorily  proved  its  case  it  then  devolves  upon  the  accused  to  estab- 
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lish  the  facts  upon  which  he  relies  to  excuse  or  justify  the  act,  be- 
cause it  shifts  the  burden  to  the  defendant  to  prove  his  innocence. 

Approved  in  Jones  v.  State,  13  Tex.  Ap.  13,  14,  reaffirming  rule; 
Dent  V.  State,  46  Tex.  Or.  176,  79  S.  W.  530,  in  prosecution  for  mur- 
der, where  evidence  showed  defendant  was  knocked  down  by  deceased 
and  assaulted,  charge  that  burden  of  proving  mental  condition  by 
preponderance  of  the  evidence  was  on  defendant  is  erroneous; 
Ratliflf  V.  State  (Tex.  Or.),  78  S.  W.  936,  applying  rule  in  trial  for 
violating  local  option  law  where  question  was  whether  or  not  sale 
was  made,  court  charged  that  state  having  proved  facts  constituting 
offense  defendant  must  show  facts  excusing  prohibited  act;  Branch 
V.  State,  15  Tex.  Ap.  102,  erroneous  to  charge  that  defendant  must 
show  mitigating  circumstances  wjiere  the  evidence  shows  an  offense 
was  committed;  Sbamburger  v.  State,  24  Tex.  Ap.  458,  6  S.  W.  542, 
error  to  give  a  charge  which  in  effect  puts  burden  upon  defendant; 
Ayres  v.  State,  21  Tex.  Ap.  405,  17  S.  W.  254,  error  to  charge  that 
the  defendant  must  prove  an  alibi  by  a  preponderance  of  evidence. 

Miscellaneous. — Dubose  v.  State,  13  Tex.  Ap.  424,  same  case  on 
subsequent  appeal. 

10  Tex.  Ap.  255-277,  WALLACE  ▼.  STATE. 

In  an  Indictment  of  a  Mother  for  Mnider  of  Her  Infant  Child,  the 
averment  ''that  the  infant  was  a  female,"  being  descriptive,  must  be 
proven. 

Approved  in  Triggs  v.  State  (Tex.  Cr.),  53  S.  W.  104,  indictment 
for  infanticide  need  not  allege  the  age  or  sex  of  the  child. 

A  Child  cannot  be  Subject  of  Homicide  until  its  complete  expulsion 
from  the  body  of  the  mother  alive. 

Approved  in  Nobles  v.  State  (Tex.  Cr.),  6^  S.  W.  991,  and  Oordes 
v.  State,  54  Tex.  Cr.  212,  112  S.  W.  947,  both  following  rule;  Sheppard 
v.  State,  17  Tex.  Ap.  81,  indictment  charging  mother  with  murdering 
her  child  immediately  after  birth  is  sufficient  to  charge  infanticide; 
Harris  v.  State,  28  Tex.  Ap.  308,  19  Am.  St.  Bep.  838,  12  S.  W.  1103, 
reversing  where  state  did  not  prove  that  the  child  was  bom  alive. 

10  Tex.  Ap.  279-286,  MATHEWS  v.  STATE. 

To  Constitute  the  Offense  of  Swindling  some  false  representations 
as  to  existing  facts  or  past  events  should  be  made;  mere  false 
promises  or  false  professions  of  intention,  although  acted  upon,  are 
not  sufficient. 

Approved  in  Allen  v.  State,  16  Tex.  Ap.  151,  reversing  where  the 
indictment  did  not  charge  an  offense  of  swindling,  but  only  a  promise 
to  pay. 

Where  the  Indictment  Charges  Two  Offenses  in  separate  counts, 
and  the  offenses  charged  are  similar,  the  indictment  is  not  vicious 
for  duplicity. 

Approved  in  Mason  v.  State,  29  Tex.  Ap.  30,  14  S.  W.  71,  indict- 
ment charging  distinct  offenses  of  same  character  in  separate  counts 
is  valid;  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553,  sustaining 
indictment  charging  defendants  in  separate  counts  with  adultery 
and  fornication. 

10  Tex.  Ap.  286-288,  KIEF  ▼.  STATE. 

Where  Defendant,  in  a  Furious  Bage,  and  With  a  Baser  in  His 
Hand,  approached  and  terrified  his  daughter,  he  is  guilty  of  an  ag- 
gravated assault. 
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Approved  in  Atterberry  v.  State,  33  Tex.  Cr.  88,  25  S.  W.  125, 
reaffirming  rule;  Bay  v.  State  (Tex.  Cr.),  21  S.  W.  541,  throwing  a 
Bhell  into  rifle  while  demanding  retraction  for  a  libel  constitutes  an 
asaanlt. 

10  Tez.  Ap.  288-289,  RIOE  v.  STATE. 

Holding  Defendant  was  a  Traveler  and  Oonld  Carry  a  Weapon, 
where  the  evidence  ehows  that  he  was  taking  a  herd  of  cattle  to 
Kansas. 

Approved  in  Darby  v.  State,  23  Tex.  Ap.  408,  5  S.  W.  91,  one  merely 
going  to  the  county  seat  of  his  county  is  not  a  traveler  and  so 
cannot  carry  weapons. 

10  T«Z.  Ap.  290-291,  PIOEETT  V.  8TATR 

One  Charged  in  an  Indictment  With  Ck>lng  into  a  Pablie  Assembly, 
having  a  pistol  about  his  person,  can  be  convicted  of  carrying  a 
pistol,  though  the  indictment  does  not  charge  that  the  pistol  was 
unlawfully  carried. 

Approved  in  Iiomax  v.  State,  38  Tex.  Cr.  319,  43  S.  W.  92,  re- 
affirming rule.     See  note,  22  L.  B.  A.  (n.  s.)  409. 

Wliere  Indictment  Alleges  Offense  With  Unnecessary  Detail,  such 
detail  is  surplusage. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  in  prose- 
cution for  accessory  to  murder  in  aiding  principal  to  escape,  that 
portion  of  indictment  alleging  killing  of  deceased  by  principal  is 
surplusage. 

10  Tex.  Ap.  292-293,  CBEW8  ▼.  STATE. 

Where  an  Indictment  Charges  the  Amount  Dae  for  pursuing  the 
occupation  of  selling  liquors  without  a  license,  it  is  defective  if  it 
does  not  allege  whether  the  amount  due  is  for  a  state  or  county  tax. 

Approved  in  Sheffield  .v.  State,  14  Tex.  Ap.  238,  reaffirming  rule; 
Scott  V.  State,  47  Tex.  Cr.  178,  82  S.  W.  657,  setting  aside  conviction 
of  selling  intoxicants  without  license,  as  record  failed  to  show  tax 
was  levied  by  county;  Bather  v.  State,  15  Tex.  Ap.  558,  reversing 
where  the  indictment  did  not  allege  the  amount  of  taxes  due;  Mans- 
field V.  State,  17  Tex.  Ap.  471,  sustaining  conviction,  although  the 
allegation  of  the  amount  of  taxes  due  was  not  proved. 

10  T^z.  Ap.  293-298,  WABD  ▼.  STATE. 

It  is  Beyersible  for  the  Court  not  to  Charge  upon  the  Law  of  cir- 
cumstantial evidence  where  the  only  evidence  adduced  is  circum- 
stantial. 

Approved  in  Bay  v.  State,  13  Tex.  Ap.  66,  Vaughn  v.  State,  17 
Tex.  Ap.  564,  People  v.  Scott,  10  Utah,  222,  37  Pac.  336,  reaffirming 
rule;  Wright  v.  State,  18  Tex.  Ap.  364,  reversing  where  the  court 
did  not  charge  upon  the  law  of  circumstantial  evidence  when  the 
evidence  was  all  circumstantial;  dissenting  opinion  in  Cabrera  v. 
State,  56  Tex.  Cr.  168,  118  S.  W.  1066,  majority  holding  evidence  did 
not  require  charge  on  circumstantial  evidence.  See  note,  69  L.  B.  A. 
212. 

10  Tez.  Ap.  298-302,  HOWELL  V.  STATE. 

A  Verdict  Finding  the  Defendant  Guilty  of  a  Misdemeanor,  and 
assessing  his  punishment,  is  insufficient  to  support  a  judgment;  the 

5  Tex.  Notes— 12 
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verdict  should  show  that  the  defendant  is  found  guiltj  as  charged 
in  the  indictment. 

Approved  in  State  v.  Austin,  109  Iowa,  122,  80  N.  W.  304,  revers- 
ing where  the  verdict  convicted  one  of  intent  to  commit  a  felony 
but  did  not  state  what  felony. 

Inculpatory  Evidence  Against  Defendant  Being  Meager,  new  trial 
should  be  granted  to  obtain  testimony  of  codefendant  acquitted  sub- 
sequent to  his  conviction. 

Approved  in  Gill  v.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  following 
rule;  French  v.  State,  47  Tex.  Cr.  573,  85  S.  W.  5,  in  prosecution  for 
adultery,  new  trial  granted  to  obtain  testimony  of  one  who  was 
acquitted  of  same  offense. 

10  Tex.  Ap.  307-314,  DOKALDSOK  ▼.  STATE. 

T6  Gonstitnte  an  Assault  and  Battery,  the  Intent  to  Xnjuie  the 
party  assailed  must  be  added  to  the  intended  act  or  force. 

Approved  in  Dickerson  v.  State,  24  Tex.  Ap.  125,  5  S.  W.  649, 
reversing  where  the  evidence  shows  that  the  intent  was  missing 

It  is  Beversible  Error  not  to  Gompel  a  Female  Witness  to  answer 
the  question  whether  defendant  had  ever  had  sexual  intercourse 
with  her  prior  to  the  time  of  the  alleged  assault  and  battery. 

See  note,  49  Am.  Dec.  346. 

10  Tex.  Ap.  316^17,  BEBBY  v.  STATE. 

Where  an  Indictment  Charges  Defendant  With  Failure  to  Qualify 
to  the  truth  of  his  statement  of  taxable  property,  held  that  it  was 
fatally  defective  in  that  it  did  not  allege  the  year  for  which  the 
statement  was  required. 

Approved  in  Haugh  v.  State,  12  Tex.  Ap.  343,  reaffirming  rule; 
Mock  V.  State,  11  Tex.  Ap.  58,  holding  defendant  must  have  oppor- 
tunity to  explain  his  refusal  before  prosecuting  him  for  failure  to 
swear  to  his  tax  return;  Caldwell  v.  State,  14  Tex.  Ap.  172,  revers- 
ing where  it  was  not  shown  that  defendant  was  a  person  who  should 
return  his  tax  list. 

Appellate  Court  will  Beverse  the  Judgment  Where  the  Record  fails 
to  show  that  the  jury  who  tried  the  case  were  ever  sworn. 

Reaffirmed  in  Kelly  v.  State,  13  Tex.  Ap.  160;  Dresch  v.  State,  14 
Tex.  Ap.  178;  Stewart  v.  State,  18  Tex.  Ap.  626;  Cochran  v.  State, 
36  Tex.  Cr.  116,  35  S.  W.  968. 

10  Tex.  Ap.  317-318,  McADAMS  ▼.  STATE. 

Where  the  Ball  Bond  Recites  the  Offense  as  Theft  of  a  Certain 
Gow,  the  property  of  Jesse  Parker,  and  the  indictment  charges  theft 
from  Jesse  Parker  and  Andrew  Crosier,  held  variance  is  fatal. 

Approved  in  Langan  v.  State,  27  Tex.  Ap.  499,  11  S.  W.  522,  re- 
affirming rule;  Butts  v.  State,  47  Tex.  Cr.  495,  84  S.  W.  586,  variance 
between  allegation  in  indictment  that  defendant  impersonated  him- 
self as  J.  B.  J.,  sheriff,  and  proof  that  he  pretended  to  be  sheriff 
only,  is  fatal;  Douglass  v.  State,  26  Tex.  Ap.  251,  9  S.  W.  735,  bail 
bond  setting  forth  the  essentials  of  the  offense  charged  in  the  in- 
dictment is  sufficient;  Brown  v.  State,  28  Tex.  Ap.  69,  11  S.  W.  1023, 
bail  bond  and  scire  facias  reciting  that  defendant  is  charged  with 
theft  in  the  district  court  is  sufficient;  Addison  v.  StatQ,  14  Tex.  Ap. 
569,  reversing  where  bail  bond  recited  that  defendant  was  charged 
with  swindling  and  the  indictment  charged  theft.  See  notOi  10  L. 
B.  A.  847. 
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10  Tex.  Ap.  319-324,  TBOY  ▼.  STATE. 

Wliere  Defendant  States  Matters  in  His  Plea  of  Former  Acquittal 
which,  if  true,  would  bar  the  present  proBecution,  it  is  reversible 
error  to  strike  out  his  plea. 

Approved  in  Wright  v.  State,  37  Tex.  Cr.  629,  40  S.  W.  492,  over- 
ruling defendant's  plea  of  former  conviction  where  indictment 
charged  theft  from  a  different  person  than  the  one  named  in  the 
prior  indictment.     See  note,  58  Am.  Dec.  547. 

Distinguished  in  Hefner  v.  State,  16  Tex.  Ap.  574,  reversing  where 
defendant's  plea  of  former  conviction  did  not  allege  the  proceedings 
resulting  in  the  former  conviction. 

Under  Information  Charging  Willful  Semoval  of  Sheep  from  pre- 
scribed limits,  after  notice  of  their  infection  with  scab,  charge 
should  submit  issues  whether  or  not  sheep  were  infected,  and 
whether  accused  violated  act. 

Approved  in  Richter  v.  State,  16  Wyo.  447,  95  Pac.  54,  judgment 
for  taking  sheep  beyond  quarantine  reversed,  as  instruction  failed  to 
submit  issue  of  whether  or  not  sheep  were  infected  or  exposed  to 
contagious  disease. 

10  Tex.  Ap.  324-327,  ELIiIS  ▼.  STATE. 

The  Sheriff  on  Arresting  a  Person  on  a  Capias  for  a  lUlsdemeanor, 
can  take  bail  of  the  defendant  either  in  term  time  or  in  vacation. 

Approved  in  State  v.  Sureties  of  Krohne,  4  Wyo.  352,  34  Pac.  4, 
clerk  of  the  court  may  issue  the  warrant  and  admit  to  bail. 

Where  the  Becord  Shows  That  a  Motion  to  Correct  the  Judgment 
Nisi  was  granted,  though  it  does  not  appear  that  the  principal  was 
present  or  served  with  a  notice  of  the  motion,  or  that  the  motion 
was  made  after  the  entry  of  the  judgment  nisi,  held  that  it  is  rever- 
sible error. 

Reaffirmed  in  Hand  v.  State,  28  Tex.  Ap.  29,  11  S.  W.  680. 

10  Tex.  Ap.  327-330,  PEBEZ  ▼.  STATE. 

Where  the  Information  has  Been  Tom  in  Two  Parts  and  mutilated, 
the  county  attorney  should  substitute  a  copy  of  the  information 
under  the  provisions  of  article  434,  Code  of  Criminal  Procedure. 

Approved  in  HuflP  v.  State,  23  Tex.  Ap.  294,  4  S.  W.  892,  reversing 
where  the  court  allowed  the  state  to  amend  instead  of  substituting 
another  in  place  of  the  mutilated  original  indictment;  Batson  v. 
State,  36  Tex.  Cr.  616,  38  S.  W.  49,  holding  no  error  to  admit  testi- 
mony of  a  witness'  conviction  to  go  to  the  credit  of  his  testimony. 

Infamy  Occasioned  by  a  Party  Having  Been  Convicted  of  Felony 
renders  him  incompetent  to  testify. 

Approved  in  White  v.  State,  33  Tex.  Cr.  178,  26  S.  W.  72,  reversing 
where  a  witness  testified  that  he  had  been  convicted  of  a  felony. 

10  Tex..  Ap.  330-334,  VINCENT  v.  STATE. 

It  Is  No  Error  to  Refuse  to  Charge  the  Jury  upon  the  question  of 
limitation,  where  the  evidence  does  not  raise  such  issue. 
Approved  in  Cohen  v.  State,  20  Tex.  Ap.  229,  and  Hoy  v.  State, 

11  Tex.  Ap.  33,  reaffirming  rule;  Wagner  v.  State,  53  Tex.  Cr.  308, 
109  S.  W.  170,  in  prosecution  under  local  option  law,  not  error  to 
refuse  special  charge  limiting  time  in  which  state  must  prove  case 
to  shorter  time  than  statutory  period;  Gray  v.  State  (Tex.  Cr.),  68 
8.  W.  799,  upholding  charge  in  prosecution  for  rape  that  state  elected 
to  try  case  as  having  occurred  on  certain  night,  and  unless  jury  find 
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particular  act  occurred  within  one  year  before  filing  of  indictment, 
to  acquit;  Moore  v.  State,  20  Tex.  Ap.  281,  not  necessary  to  charge 
upon  limitation  where  the  evidence  did  not  raise  the  issue. 

Oliarge  may  be  Looked  to  in  Constming  Verdict;  and  it  is  pre- 
sumed that  jury  expressed  its  findings  responsively  to  instructions. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  07,  68,  111  S.  W.  1010, 
on  trial  for  assault  with  intent  to  mnrder,  where  court  charged  as 
to  such  offense  and  also  as  to  aggravated  assault,  verdict  for  assault 
with  intent  to  "murdery"  is  sufficient. 

10  Tex.  Ap.  334-336,  MABKS  ▼.  STATE. 

When  It  is  Apparent  That  Radical  Error  by  Misdirection  of  the 
Jury  has  occurred  to  the  prejudice  of  the  accused,  the  appellate 
court  will  reverse  even  though  the  error  was  not  reserved  by  excep- 
tion. 

Approved  in  Sanders  v.  State,  17  Tex.  Ap.  224,  reversing  where 
court  erroneously  charged  the  jury  and  left  them  no  alternative  but 
to  convict;  Irvin  v.  State,  25  Tex,  Ap.  588,  see  8  S.  W.  682,  reversing 
where  charge  did  not  fully  present  the  law  applicable  to  the  case; 
Jester  v.  State,  26  Tex.  Ap.  369,  9  S.  W.  617,  reversing  where  record 
shows  that  the  defendant  was  tried  by  a  jury  composed  of  six  in- 
stead of  twelve  men. 

Where  the  Record  Shows  That  the  Jury  was  Composed  of  but  one 
juror,  the  appellate  court  will  reverse  because  it  is  not  a  legal  jury. 

Approved  in  Lott  v.  State,  18  Tex.  Ap.  630,  reversing  where  the 
grand  jury  which  presented  the  indictment  was  not  composed  of  the 
correct  number  of  men.     See  note,  43  L.  B.  A.  73. 

In  the  County  Courts  in  All  Criminal  Actions  the  Jury  consists  of 
six  men,  and  the  verdict  must  be  concurred  in  by  each  of  them. 

Approved  in  Stell  v.  State,  14  Tex.  Ap.  60,  reversing  where  the 
record  shows  that  only  five  men  served  on  the  jury.  See  note,  43 
L.  B  A.  51,  64,  78. 

10  Tez.  Ap.  33&-340,  SAUNDEBS  V.  STATE. 

The  Appellate  Court  will  Beyerse  Where  the  Record  Fails  to  show 
affirmatively  that  the  defendant  in  pleading  guilty  was  admonished 
as  to  the  consequences,  or  that  he  is  sane  or  that  he  was  not  U^ 
fluenced  by  fear  or  hope  of  pardon. 

Approved  in  Wallace  v.  State,  10  Tex.  Ap.  407,  reversing  where 
the  record  did  not  show  that  the  court  admonished  the  defendant  as 
to  his  plea;  Coleman  v.  State,  35  Tex.  Or.  406,  33  S.  W.  1083,  Harris 
V.  State,  17  Tex.  Ap.  561,' and  Frosh  v.  State,  11  Tex.  Ap.  280,  re- 
versing where  record  only  shows  that  the  defendant  pleaded  guilty; 
Evers  v.  State,  32  Tex.  Cr.  284,  22  S.  W.  1020,  Sanders  v.  State,  18 
Tex.  Ap.  374,  and  Paul  v.  State,  17  Tex.  Ap.  584,  all  reversing  where 
judgment  was  rendered  on  defendant's  plea  of  guilty  after  being 
warned  as  to  the  consequences  of  his  plea;  Giles  v.  State,  ^3  Tex. 
Ap.  285,  4  S.  W.  887,  affirming  conviction  where  the  plea  as  shown 
by  the  record  is  sufficient;  Arrano  v.  People,  24  Colo.  236,  49  Pac. 
272,  reversing  where  the  record  did  not  show  all  steps  essential  to 
the  obtaining  of  the  judgment;  dissenting  opinion  in  Childress  v. 
State,  51  Tex.  Cr.  460,  103  S.  W.  867,  majority  holding  where  de- 
fendant pleaded  guilty  to  assault  with  intent  to  rape,  and  plea 
omitted  words  'influenced  by  any  persuasion,"  charge  that  if.  jury 
failed  to  find  defendant  guilty  of  rape,  then  to  find  him  guilty  of 
assault  with  intent  to  rape  on  his  plea  of  guilty,  is  correct. 
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10  Tex.  Ap.  340-361,  McLAUaHLIK  y.  STATE. 

Where  the  Ooxat  Charges  Correct  Abstract  principles  of  the  law  of 
manslaughter,  but  makes  no  affirmatiye  application  of  these  prin* 
eiples  to  the  facts  of  the  case,  it  is  reversible  error. 

Approved  in  Ainsworth  v.  State,  11  Tex.  Ap.  344,  reversing  where 
the  eharge  of  the  court  was  negative  in  its  nature  and  effect;  Ruth- 
erford V.  State,  15  Tex.  Ap.  248,  Neyland  y.  State,  13  Tex.  Ap.  550, 
both  reversing  where  the  court  did  not  charge  upon  law  of  man- 
slaughter, where  the  facts  were  sufficient  for  the  jury  to  find  man- 
slaughter, but  insufficient  to  show  self -defense;  Jones  v.  State,  29 
Tex.  Ap.  340,  15  S.  W.  404,  Tow  v.  State,  22  Tex.  Ap.  186,  2  S.  W. 
585,  both  reversing  where  the  evidence  raised  the  issue  of  man- 
slaughter and  the  court  did  not  charge  upon  it. 

'Where  There  was  Eyidence  Tending  to  Show  a  Conspiracy  between 
the  deceased  and  a  third  party  against  the  defendant  and  also 
that  the  third  party  shot  at  the  defendant,  it  was  reversible  error 
for  the  court  to  limit  in  its  charge  the  right  of  defendant  to  defend 
himself  to  the  acts  of  the  deceased  alone. 

Approved  in  Meuly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St.  Rep.  486, 

9  S.  W.  567,  reaffirming  rule;  Bean  v.  State,  25  Tex.  Ap.  358,  8  S.  W. 
280,  Jones  y.  State,  20  Tex.  Ap.  672,  both  reversing  where  evi- 
denee  shows  that  there  was  more  than  one  party  acting  with  the 
deceased  in  the  attack  upon  defendant,  but  the  charge  limited  the 
plea  of  self-defense  to  the  attack  by  the  deceased  only. 

It  Is  not  Error,  on  a  Second  Trlsl,  to  Oyermle  Defendant's  Objec- 
tion to  evidence  tending  to  show  malice,  when  defendant  had  been 
convicted  of  murder  in  the  second  degree  on  the  former  trial. 

Reaffirmed  in  Fuller  v.  State,  30  Tex.  Ap.  563,  17  S.  W.  1108. 

In  Murder  Trial,  if  There  is  Eyidence,  Howeyer  Incondnsiye,  from 
which  jury  may  deduce  finding  of  manslaughter,  law  thereon  should 
be  given. 

Approved  in  Rice  v.  State,  51  Tex.  Gr.  286,  103  S.  W.  1174,  setting 
aside  conviction  of  murder,  for  failure  to  charge  on  manslaughter, 
where  evidence  showed  deceased  not  only  insulted  defendant,  but 
got  his  pistol  partly  out,  when  defendant  shot  him;  Arnwine  v. 
State,  49  Tex.  Or.  6,  90  S.  W.  40,  setting  aside  conviction  for  mur- 
der for  failure  to  instruct  on  manslaughter,  where  evidence  showed 
ill-feeling  between  defendant  and  deceased,  and  that  just  previous 
to  homicide  there  was  an  altercation;  Swain  v.  State,  48  Tex.  Cr. 
99,  86  S.  W.  336,  where  evidence  showed  series  of  acts  of  provocation 
by  deceased,  and  it  was  question  whether,  taking  all  circumstances 
together,  there  was  adequate  cause,  court  should  have  charged  on 
manslaughter;  Hjeronymous  v.  State,  47  Tex.  Cr.  368,  83  S.  W.  709, 
refusal  to  charge  on  manslaughter  where  evidence  showed  defendant 
went  to  house  of  mother  in  law  and  while  there  brother  in  law  at- 
tacked him,  after  which  defendant  shot  at  latter  and  killed  mother 
in  law,  is  ground  for  reversal;  Connell  v.  State,  45  Tex.  Gr.  162,  75 
8.  W.  520,  statute  making  assault  causing  pain  adequate  cause  to 
constitute  manslaughter,  eharge,  where  evidence  showed  assault  by 
deceased  on  defendant,  that  such  condition  ''might"  constitute  ade- 
quate cause  is  erroneous. 

10  Tez.  Ap.  361-868,  ELLISTON  y.  STATE. 

Instance  Where  Evidence  in  Trial  for  Murder  Necessitates  instruct 
tion  on  negligent  homicide. 
See  notes^  61  L.  R.  A.  297,  299;  3  L.  R.  A.  645. 
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10  Tex.  Ap.  36&-370,  BBITE  v.  STATE. 

A  Witness  cannot  be  Cross-examined  as  to  Any  Fact  which  is  col- 
lateral and  irreleyant  to  the  issue  merely  to  contradict  him. 

Approved  in  Johnson  v.  State,  27  Tex.  Ap.  174,  11  S.  W.  107, 
Drake  v.  State,  29  Tex.  Ap.  270,  15  S.  W.  727,  both  reaffirming  rule; 
Johnson  ▼.  State,  22  Tex.  Ap.  223,  2  S.  W.  613,  no  error  to  admit 
testimony  brought  out  on  cross-examination  by  the  state  which  the 
state  could  have  proved  by  direct  testimony. 

10  Tex.  Ap.  S70-377,  DODD  v.  STATE. 

Objections  to  an  Indictment  on  Account  of  Erasures  or  interlinea- 
tions affecting  its  validity  can  only  be  urged  by  exceptions  to  the 
form  of  the  indictment. 

Approved  in  Barr  v.  State,  16  Tex.  Ap.  335,  jurisdictional  plea  that 
presentment  does  not  show  that  court  in  session  at  time  of  present- 
ment is  properly  overruled;  Chapman  v.  State  (Tex.  Cr.),  49  S.  W. 
588,  whether  an  indictment  was  found  on  testimony  of  defendant's 
wife  cannot  be  inquired  into  on  a  trial.    See  note,  45  Am.  Dec.  552. 

The  Ck)de  of  Criminal  Procednre  Allows  No  Such  Pleas  as  pleas  in 
abatement. 

Approved  in  Owens  v.  State,  25  Tex.  Ap.  555,  8  S.  W.  658,  a  plea 
in  abatement  that  three  jurors  were  disqualified  will  not  avoid  an 
indictment. 

To  Sustain  Conviction  for  Theft»  Ownership  can  be  proved  inde- 
pendent of  bill  of  sale,  and  exclusive  possession  and  control  of  prop- 
erty is  sufficient  proof  of  ownership. 

Approved  in  Calloway  v.  State,  50  Tex,  Cr.  73,  94  S.  W.  1041, 
affirming  conviction  for  burglary  where  indictment  alleged  owner- 
ship and  possession  of  house  burglarized  in  B.,  and  proof  showed  B. 
was  manager  of  corporation  and  had  control  of  house,  although  this 
was  not  shown  by  charter  or  minutes  of  corporation. 

10  Tex.  Ap.  377-380,  WHITNEY  v.  STATR 

Where  Defendant  was  Oharged  With  Unlawfully  Keeping  and  ex- 
hibiting a  gaming-table,  it  was  held  that  the  table  should  be  one 
constructed  with  a  view  to  specific  games  and  be  essential  to  the 
game. 

Beaffirmed  in  Chappell  v.  State,  27  Tex.  Ap.  314,  11  S.  W.  412. 

10  Tex.  Ap.  381-399,  WHITE  V.  STATE. 

Appellate  Court  will  not  Bevise  the  Action  of  Trial  Court  in  mat- 
ters confided  to  their  discretion  unless  it  clearly  appears  they  abused 
their  discretion. 

Approved  in  Adams  v.  State,  10  Tex.  Ap.  680,  holding  motion  for 
new  trial  properly  denied. 

A  Party  may  Impeach  His  Own  Witness  Who  Testifies  to  Facts 
injurious  to  his  cause  in  any  manner  except  by  proving  his  bad 
character. 

Approved  in  Ware  v.  State,  49  Tex.  Cr.  415,  92  S.  W.  1094,  error 
to  permit  state  to  impeach  its  witness  by  his  testimony  before  grand 
juror,  where  it  appeared  witness  told  state's  counsel  he  had  testified 
incorrectly  respecting  statements  of  defendant;  Bennett  v.  State,  24 
Tex.  Ap.  78,  5  Am.  St.  Bep.  876,  5  S.  W.  528,  Adams  v.  State,  34 
Fla.  196,  15  So.  908,  both  reversing  where  state  impeached  its  wit- 
ness who  testified  to  nothing  prejudicial  to  its  interests;  Conway  v. 
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State,  118  Ind.  489,  21  N.  E.  287,  permitting  the  state  to  ask  sug- 
gestive questions  of  a  hostile  witness.  See  notes,  60  Am.  Dec.  752; 
82  Am.  St.  Bep.  60;  21  L.  B.  A.  418. 

It  is  Duty  of  Gonrt  to  Stop  or  Correct  Gonnsel  who,  in  arguing  law 
to  court,  intentionally  used  argument  intended  to  influence  jury. 
•    See  note,  46  L.  B.  A.  663. 

10  Tex.  Ap.  400-402,  WELDEN  v.  STATE. 
The  Testimony  of  an  Accomplice  to  Convict  most  be  Corroborated 

by  proof  tending  to  connect  the  defense  with  the  commission  of  the 
offense. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  32  S.  W.  1041,  Smith  v. 
State  (Tex.  Cr.),  45  S.  W.  708,  both  reversing  where  accomplice's 
testimony  was  uncorroborated;  Ezell  v.  State  (Tex.  Cr.),  65  S.  W. 
371,  reversing  where  accomplice's  testimony  did  not  show  that  de- 
fendant committed  the  offense;  People  v.  Morton,  139  Cal.  724,  73 
Pae.  611,  setting  aside  conviction  for  robbery  for  want  of  corrobora- 
tion where  accomplice  testified  defendant  held  H.  down  while  he 
took  hie  watch,  and  only  other  testimony  was  that  defendant  and 
accomplice  were  seen  leaving  saloon  together  just  previous  to  rob- 
bery.   See  note,  98  Am.  St.  Bep.  169. 

10  Tez.  Ap.  402-406,  MEBBITT  v.  STATE. 

Where  Defendant  is  Charged  With  Adultery  the  Testimony  of  the 
prosecutrix  will  not  convict  unless  corroborated  by  other  testimony 
tending  to  establish  the  guilt  of  defendant. 

Approved  in  Merritt  v.  State,  12  Tex.  Ap.  206,  reversing  on  subse- 
quent appeal;  Garland  v.  State,  51  Tex.  Cr.  645,  104  S.  W.  899,  in 
trial  for  adultery,  placing  defendant's  paramour  on  witness-stand, 
where  she  claimed  privilege  of  accomplice  and  refused  to  testify, 
is  prejudicial  error. 

10  Tez.  Ap.  407,  WALLACE  y.  STATE. 

Appellate  Court  will  Beverse  Where  Defendant  Pleaded  Onilty, 
unless  the  record  shows  that  defendant  was  admonished  as  to  the 
consequences,  that  he  was  sane  and  uninfluenced  by  fear  or  hope  of 
pardon. 

Beaffirmed  in  Frosh  r.  State,  11  Tex.  Ap.  280;   Harris  v.  State, 

17  Tex.  Ap.  561;  Paul  v.  State,  17  Tex.  Ap.  584;  Sander  v.  State, 

18  Tex.  Ap.  374;  Giles  v.  State,  23  Tex.  Ap.  285,  4  S.  W.  887;  Evers 
V.  State,  32  Tex.  Cr.  284,  22  S.  W.  1020;  Coleman  v.  State,  35  Tex. 
Cr.  406,  33  S.  W.  1083.  Approved  in  dissenting  opinion  in  Childress 
V.  State,  51  Tex.  Cr.  458,  460,  103  S.  W.  865,  867,  majority  upholding 
charge  upon  trial  for  rape,  where  defendant  entered  plea  of  guilty 
to  assault  with  intent  to  rape,  and  plea  omitted  to  include  "un- 
influenced by  persuasion,"  that  if  jury  fail  to  find  defendant  guilty 
of  rape,  then  to  find  him  guilty  of  assault  with  intent  to  rape. 

10  Tez.  Ap.  408-409,  HOBNBECE  ▼.  STATE. 

One  cannot  be  Convicted  of  Theft  Unless  the  Evidence  Shows  the 
employment  of  a  false  pretext  or  intent  existing  in  the  mind  of 
the  defendant  to  deprive  the  owner  of  the  property  when  he  obtained 
possession  of  it. 

Approved  in  Porter  v.  State,  23  Tex.  Ap.  302,  4  S.  W.  889,  Mor- 
rison V.  State,  17  Tex.  Ap.  37^  50  Am.  Bep.  121,  Abbey  v.  State, 
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35  Tex,  Cr.  591,  34  S.  W.  930,  all  reaffirming  rule;  Dow  v.  State,  12 
Tex.  Ap.  345,  reverBing  where  the  evidence  was  not  Bufficient  to 
show  intent.    See  note,  57  Am.  Dec.  278. 

10  Tex.  Ap.  410-412,  SOHENAULT  v.  STATE. 

The  Word  ''Adnlt,"  in  Article  496  of  the  Penal  Gode,  means  a 
person  who  has  attained  the  full  age  of  twenty-one  years. 

Approved  in  EUers  v.  State  (Tex.  Cr.),  55  S.  W.  813,  reaiBrming 
role;  Banco  De  Sonora  v.  Bankers'  Mut.  Casualty  Co.,  124  Iowa, 
584,  104  Am.  St.  Bep.  367,  100  N.  W.  535,  applying  rule  in  suit  to 
recover  loss  of  money  by  robbery  from  insurance  company,  where  it 
appeared  contract  required  plaintiff  to  have  adult  take  their  pack- 
ages of  money  to  postoffice  and  boy  seventeen  years  old  took  them; 
George  v.  State,  11  Tex.  Ap.  96,  reversing  where  the  court  instructed 
that  the  term  "adult  male"  means  a  person  who  is  grown;  Word  v. 
State,  12  Tex.  Ap.  182,  sustaining  conviction  for  rape  where  the 
indictment  is  drawn  under  the  "common  sense  form"  and  need  not 
charge  that  offense  was  committed  by  an  adult;  Andrews  v.  State, 
13  Tex.  Ap.  344,  reversing  where  there  was  no  proof  that  defendant 
was  an  adult  male;  Hall  v.  State,  16  Tex.  Ap.'lO,  reversing  where 
there  was  no  proof  that  adult  defendant  was  twenty-one  years  old; 
Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  sustaining  conviction 
where  adult  defendant  was  recognized  as  a  "man"  and  a  "railroad 
hand." 

Miscellaneous. — ^Bell  y.  State,  18  Tex.  Ap.  55,  51  Am.  Bep.  293, 
holding  term  "child"  means  a  boy  under  fourteen  or  a  girl  under 
twelve. 

10  Tex.  Ap.  413-417,  SIOTH  v.  STATE. 

OlXlcial  Extortion  la  Where  an  Ofllcial  Demands  or  Beceives  higher 
fees  than  the  legal  fees;  receiving  or  demanding  fees  not  allowed  is 
not  ofScial  extortion. 

Approved  in  Hirschfleld  v.  Fort  Worth  Nat.  Bank,  83  Tex.  460, 
29  Am.  St.  Bep.  667,  18  S.  W.  746,  15  L.  B.  A.  639,  fees  paid  in 
ignorance  of  law  cannot  be  recovered  and  the  act  of  the  officer  taking 
such  fees  is  not  extortion.  See  notes,  96  Am.  Dec.  194;  116  Am.  St. 
Bep.  453. 

10  Tex.  Ap.  418-420,  38  Am.  Bep.  641,  BOONE  V.  STATE. 

All  the  Steps  Taken  by  the  Commissioner's  Oomrt  in  reference  to 
an  election  under  the  local  option  law  must  be  in  pursuance  of  the 
act  governing  the  same. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
setting  aside  conviction  for  violation  of  local  option  law,  where 
evidence  showed  publication  of  order  putting  local  option  in  force 
was  not  published  for  four  consecutive  weeks  as  required  by  law; 
Bobertson  v.  State,  44  Tex.  Cr.  271,  70  S.  W.  542,  setting  aside  con- 
viction for  violation  of  hog  law  where  court  commissioners  made 
order  for  hog  law  election  at  same  term  at  which  petition  was  filed, 
statute  requiring  order  to  be  made  at  next  regular  term  after  petition 
is  filed;  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301,  holding  election 
for  adoption  of  local  option  law  invalidated  by  failure  to  post  notice 
for  required  number  of  days;  Prather  v.  State,  12  Tex.  Ap.  405, 
reversing  where  the  evidence  shows  that  the  petition  for  the  local 
option   election   was   signed   by   one   designated   person   and   many 
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others;  Akin  y.  State,  14  Tex.  Ap.  144,  reversing  where  the  order 
declaring  the  result  of  election  had  not  been  published  according  to 
law;  Donaldson  t.  State,  15  Tex.  Ap.  27,  28,  29,  violator  of  a  general 
statute  is  protected  by  a  local  option  law  when  he  can  show  that  the 
local  option  law  was  legally  passed;  Stallworth  v.  State,  18  Tex.  Ap. 
380,  reversing  where  the  evidence  did  not  show  that  the  election 
was  held  within  the  time  ordered;  Ex  parte  Kramer,  19  Tex.  Ap. 
125,  reversing  where  the  clerk  did  not  post  notices  of  the  election; 
Furrh  v.  State,  6  Tex.  Civ.  223,  224,  24  S.  W.  1127,  reversing  incor- 
poration proceedings  of  a  town  where  the  proper  boundary  was  not 
set  out. 

Distinguished  in  State  ▼.  Patterson,  207  Mo.  146,  105  S.  W.  1053, 
where  statute  directs  county  court  to  call  special  election  to  fill 
yacaney  of  office  of  sheriff  within  thirty  days  after  vacancy  occurs, 
and  court  neglected  so  to  do,  supreme  court  may  issue  mandamus 
compelling  it  to  call  election  within  designated  time. 

Overruled  in  Williams  v.  State,  52  Tex.  Or.  431,  107  S.  W.  825, 
upholding  indictment  charging  defendant  with  selling  intoxicants 
after  qualified  voters  determined  at  an  election  such  sale  should  be 
prohibited,  .though  it  did  not  allege  commissioners  declared  result 
of  election  as  required  by  law. 

Wliere  the  Order  Directs  TluKt  an  Btectton  under  the  local  option 
law  shall  take  place  not  more  than  thirty  nor  less  than  fifteen  days 
thereafter,  the  holding  of  an  election  on  the  thirty-first  day  there- 
after renders  the  election  void. 

Approved  in  Stallworth  v.  State,  16  Tex.  Ap.  346,  reaffirming  rule; 
Curry  v.  State,  28  Tex.  Ap.  477,  13  S.  W.  753,  reversing  where  the 
election  was  held  more  than  thirty  days  after  the  order. 

Penal  Code,  Article  379,  Prohibiting  Sale  of  Liquor,  does  not  apply 
to  regular  practicing  physician  who  is  also  a  druggist  and  gives  pre- 
Bcription. 

See  note,  7  L.  B.  A.  297. 

Miscellaneous. — See  note,  1  L.  B.  A.  87. 

10  Tex.  Api  420-421,  SBiITU  v.  8TATB. 

To  Justify  a  Ckmyiction,  There  Should  be  Saeb  deamess  and  Cer- 
tainty in  the  proof  as  would  amount  to  that  which  is  morally  certain. 

Beaffirmed  in  Hunter  v.  State,  13  Tex.  Ap.  18. 

10  Tez.  Ap.  421-466,  EANES  v.  STATE. 

Inmilting  Words  or  Conduct  of  a  Party  Toward  a  Female  Selative 
of  defendant  is  an  adequate  cause  to  reduce  murder  to  manslaughter, 
provided  the  defendant  kills  on  the  first  meeting  after  learning  that 
the  provocation  had  been  committed. 

Approved  in  Jones  v.  State,  33  Tex.  Cr.  496,  500,  501,  47  Am.  St. 
Bep.  50,  55,  56,  26  S.  W.  1084,  1086,  Tucker  v.  State  (Tex.  Cr.),  50 
8.  W.  712,  both  reaffirming  rule;  Akin  v.  State,  56  Tex.  Cr.  327,  119 
S.  W.  865,  where  evidence  showed  communicated  insult  of  defendant's 
wife  and  that  at  first  meeting  deceased  acknowledged  it  and  defend- 
ant killed  him,  it  is  error  to  confine  provocation  to  time  of  commis- 
sion of  offense;  Stewart  v.  State,  52  Tex.  Cr.  284,  106  S.  W.  689,  where 
evidence  showed  wife  informed  husband  of  insulting  language  and 
conduct  by  deceased  to  her,  court  erred  in  limiting  jury  to  sudden 
passion;  Bays  v.  State,  50  Tex.  Cr.  551,  99  S.  W.  562,  where  evidence 
showed  insulting  conduct  by  deceased  toward  defendant's  wife,  charge 
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that  provocation  must  have  occurred  at  time  of  homicide  is  erroneous; 
McAnear  v.  State,  43  Tex.  Cr.  522,  67  S.  W.  120,  where  evidence 
showed  defendant  killed  deceased  because  of  illicit  relations  between 
deceased  and  his  sister,  letters  found  on  deceased  relating  to  this  mat- 
ter were  admissible,  although  defendant  had  no  knowledge  of  them, 
as  corroborative  of  sister's  testimony  and  his  own;  Hudson  v.  State, 
43  Tex.  Cr.  423,  66  S.  W.  669,  where  evidence  showed  insulting 
language  was  used  to  defendant's  daughter  by  deceased,  court  should 
have  charged  that  mere  lapse  of  time  between  formation  of  design 
to  kill  and  killing  would  not  of  itself  show  defendant  was  not  actu- 
ated by  such  passion  as  would  render  his  mind  incapable  of  cool 
reflection;  Gaitau  v.  State,  11  Tex.  Ap.  562,  sustaining  charge  of 
manslaughter  where  defendant  acted  upon  insults  to  his  sister;  Evans 
V.  State,  13  Tex.  Ap.  242,  charge  of  manslaughter  was  properly  denied 
where  there  was  no  evidence  to  reduce  the  homicide  from  murder  to 
manslaughter;  Neyland  v.  State,  13  Tex.  Ap.  547,  improper  to  charge 
upon  law  of  manslaughter  when  the  evidence  presents  no  adequate 
cause;  Niland  v.  State,  10  Tex.  Ap.  174,  reversing  where  charge  of  the 
court  was  inapplicable  to  facts  of  the  case;  Howard  v.  State,  23  Tex. 
Ap.  276,  5  S.  W.  234,  defendant  cannot  prove  utterance  of  insulting 
words  unless  he  shows  he  knew  them  before  the  killing  and  that  he 
killed  defendant  on  sight;  Williams  v.  State,  24  Tex.  Ap.  667,  7  S. 
W.  336,  reversing  where  court  instructed  jury  that  provocation  must 
have  arisen  at  the  time  of  the  offense  to  reduce  the  homicide  from 
murder  to  manslaughter;  Bichardson  v.  State,  2S  Tex.  Ap.  221,  12  S. 
W.  872,  reversing  where  the  testimony  of  an  absent  witness  shows 
a  provocation  for  the  killing  and  the  court  did  not  charge  upon  man- 
slaughter; Morrison  v.  State,  39  Tex.  Cr.  522,  47  S.  W.  370,  reversing 
where  court  did  not  charge  upon  law  of  manslaughter  where  the  evi- 
dence showed  an  adequate  cause;  Martin  v.  State,  40  Tex.  Cr.  665,  51 
S.  W.  913,  reversing  where  the  court  limited  manslaughter  to  the  time 
of  the  encounter.    See  note,  4  L.  B.  A.  (n.  s.)  165. 

Qualified  in  Franks  v.  State,  47  Tex.  Cr.  644,  645,  88  S.  W.  925, 
upholding  charge  that  if  defendant  renewed  difficulty  and  killed 
deceased  after  sufficient  cooliug  time,  homicide  would  be  murder. 

It  is  Beverslble  Error  not  to  Direct  the  Jury  to  the  Fact  whether 
the  killiug  occurred  on  the  first  meeting  and  whether  the  tendency  of 
the  provocation  at  that  time  would  produce  anger  sufficient  to  render 
the  mind  incapable  of  cool  reflection. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  424,  113  S.  W.  280,  where 
evidence  showed  defendant  suspected  that  deceased  was  intimate 
with  defendant's  wife  and  thereafter  deceased  acknowledged  it  just 
prior  to  homicide,  court  should,  in  charge  on  manslaughter,  have 
instructed  on  "cooling  time";  Wadlington  v.  State,  19  Tex.  Ap. 
275,  reversing  where  evidence  shows  where  prosecutor  loosened  his 
hold  on  defendant's  collar  two  or  three  minutes  before  defendant  shot, 
allowing  hi»  time  to  cool;  Pitts  v.  State,  29  Tex.  Ap.  378,  16  S.  W. 
190,  affirming  conviction  where  defendant  and  deceased  met  first 
within  seventy  feet  and  defendant  did  not  act  then.  See  note,  4  L. 
B.  A.  (n.  B.)  162. 

"Cooling  Time"  is  One  of  Reasonable  Time,  Depending  on  circum- 
stances, and  is  for  jury. 

Approved  in  Boss  v.  State,  53  Tex.  Cr.  279,  109  S.  W.  195,  apply- 
ing rule  where  on  trial  for  assault  with  intent  to  murder,  defendant 
and  prosecutrix  had  fight  about  five  minutes  prior  to  assault,  and 


187  KOTES  ON  TEXAS  BEP0ET8.     10  Tex.  Ap.  455-472 

l&tter  struck  former  on  head  with  hatchet  and  in  few  minutes  defend- 
ant returned  to  renew  difficulty. 

10  TeiZ.  Ap.  465-467,  88  Am.  Bep.  643,  ROSS  t.  STATE. 

It  is  fieversible  Error  for  the  Trial  Court  to  Assume  a  Theory  not 
raised  or  indicated  hj  the  evidence  and  charge  thereon. 

Approved  in  Lynch  ▼.  State,  24  Tex.  Ap.  363,  5  Am.  St.  Bep.  890, 
6  S.  W.  192,  reversing  where  evidence  showed  defendant  did  not  go 
out  of  his  way  to  seek  an  encounter  with  deceased;  Thomas  v.  State, 
34  Tex.  Cr.  482,  31  S.  W.  170,  reversing  where  the  court,  in  its  charge, 
assumed  a  theory  not  supported  by  facts. 

Where  One  lOIls  Another  Who  Attempts  to  Arrest  Him  unlaw- 
fully, the  killing  is  manslaughter. 

Approved  in  Cortez  v.  State,  44  Tex.  Cr.  181,  183,  69  S.  W.  540, 
541,  setting  aside  conviction  for  failure  of  court  to  charge  correctly 
on  law  relative  to  resisting  illegal  arrest,  where  evidence  showed 
sheriff  went  to  defendant's  home  and  attempted  to  arrest  him  for  fel- 
ony without  warrant,  and  upon  defendant's  resistance  drew  his  gun, 
and  defendant  shot  him;  Meuly  v.  State,  26  Tex.  Ap.  307,  8  Am.  St. 
Bep.  487,  9  S.  W.  568,  reversing  where  the  court  did  not  charge  upon 
the  law  of  manslaughter  where  defendant  shot  to  regain  his  liberty. 
See  notes,  4  Am.  St.  Bep.  147,  197;  84  Am.  St.  Bep.  701;  66  L.  B.  A. 
378. 

Where  One's  Pen<ni  or  Property  is  Assailed,  He  is  not  Bequlred 
to  yield,  but  in  all  cases  mAy  stand  upon  his  rights,  taking  care  not 
to  resort  to  a  greater  degree  of  violence  than  is  necessary  to  their 
protection. 

Approved  in  French  v.  State,  55  Tex.  Cr.  541,  117  8.  W.  850,  fol- 
lowing rule;  Vinson  v.  State,  56  Tex.  Cr.  494,  117  S.  W.  848,  where  in 
fight  defendant  killed  deceased,  it  is  reversible  error  for  the  court 
in  charge  on  self-defense  to  limit  doctrine  of  necessity  to  what  may 
have  appeared  to  be  known  to  others  than  defendant;  Jordan  v.  State, 

11  Tex.  Ap.  450,  reversing  where  the  court  instructed  the  jury  that  a 
killing  in  self-defense  was  not  justifiable  if  the  defendant  could  have 
known  by  reasonable  care  exercised;  North  v.  State,  12  Tex.  Ap.  116, 
holding  defendant  could  kill  in  self-defense  if  the  threatened  danger 
was  imminent  and  pressing;  Hopkins  v.  State  (Tex.  Cr.),  53  S.  W. 
622,  sustaining  charge  based  on  the  rule.  See  notes,  3  Am.  St.  Bep. 
688;  2  L.  B.  A.  (n.  s.)  56;  66  L.  B.  A.  377. 

A  Brother  may  Take  the  life  of  One  Who  is  Assailing  his  brother, 
in  order  to  protect  the  life,  liberty  and  property  of  the  brother. 

Approved  in  Garcia  v.  State  (Tex.  Cr.),  57  S.  W.  651,  holding 
defendant  who  shot  deceased  while  deceased  was  attacking  a  third 
party  is  not  guilty  of  murder  in  the  first  degree.  See  note,  66  L.  B. 
A,  376. 

Person  may.  If  Necessary,  Sill  One  Making  Unlawful  attempt  to 
arrest  him. 

See  note,  66  L.  B.  A.  375. 

Officer  can  Arrest^  Without  Warranty  One  Committing  breach  of 
peace  in  his  presence. 

See  note,  8  Xi.  B.  A.  530. 

10  Tex.  Ap.  469-472,  OAIXAOHEB  t.  STATE. 

Indictment  for  Illegal  Voting  Need  not  Allege  specific  authority 
for  election,  nor  authority  of  officers,  nor  names  of  candidates. 
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Approved  in  May  ▼.  State,  43  Tex.  Cr.  58,  63  8.  W.  132,  npholdinif 
indictment  for  illegal  voting  alleging  election,  though  it  did  not  allege 
defendant  voted  for  or  against  particular  officer  to  be  chosen  or  for 
ox  against  particular  measure. 

Appellate  Court  Judicially  E[nov8  That  Municipal  Oorporations  are 
authorized  by  law  to  hold  elections  for  city  attorney  as  well  as  other 
municipal  officers. 

Approved  in  Borches  v.  State,  33  Tex.  Cr.  97,  25  8.  W.  423,  no 
error  to  refuse  to  admit  minutes  of  county  court  in  calling  a 
county  election;  court  takes  judicial  notice  of  it.  See  note,  89  Am. 
Dec.  667. 

Although  It  Is  not  Beveraible  Error  not  to  set  out  defendant's  dis- 
abilities, still  it  would  be  better  practice  to  do  so. 

Approved  in  People  ▼.  Neil,  91  Cal.  469,  27  Pac.  761,  reversing 
where  the  indictment  does  not  show  what  is  the  disqualification  of 
the  voter.     See  note,  60  Am.  Dec.  137. 

The  Term  "Oonvlcted"  Means  That  a  Judgment  of  final  condemna- 
tion has  been  pronounced  against  the  accused. 

Approved  in  People  v.  Fabian,  192  N.  Y.  452,  127  Am.  St.  Bep.  917^ 
85  N.  E.  675,  18  L.  B.  A.  (n.  s.)  684,  applying  rule  in  prosecution 
for  illegal  voting  where  evidence  showed  sentence  had  been  sus- 
pended after  verdict  rendered  against  defendant  for  burglary;  Kings- 
bury V.  State,  37  Tex.  Cr.  266,  39  S.  W.  366,  reversing  judgment 
against  defendant  as  an  accessory  where  no  final  conviction  has  been 
entered  against  the  principals;  State  v.  Houston,  103  N.  C.  387,  9 
S.  E.  701,  a  citizen  who  has  been  convicted,  where  the  conviction  has 
been  set  aside,  does  not  lose  his  right  to  vote;  State  v.  Barnes,  24 
Fla.  159,  4  So.  561,  refusing  to  pay  conviction  fees  where  the  judg- 
ment of  conviction  was  set  aside;  State  v.  Townley,  147  Mo.  208,  48 
S.  W.  833,  sustaining  judgment  of  conviction  when  it  was  entered  and 
not  when  defendant  pleaded  guilty. 

10  Tez.  Ap.  473-476,  COPENET  T.  STATE. 

Where  the  Conrt  Asked  Defendant's  Oonnsel  if  he  intended  to  prove 
that  witness  directed  defendant  to  steal  the  mare,  it  was  held  not  to 
be  reversible  error,  though  objectionable  practice. 

.Approved  in  Chancey  v.  State,  50  Tex.  Cr.  88,  96  S.  W.  IS,  setting 
aside  conviction  where  evidence  showed  defendant  asked  his.  witness 
if  he  was  drunk,  and  court,  sustaining  state's  objection,  remarked 
if  witness  did  get  drunk  court  did  not  think  his  evidence  would 
amount  to  much,  and  there  was  evidence  that  he  and  defendant  were 
drunk;  Wilson  v.  State,  17  Tex.  Ap.  536,  comment  of  judge  that  de- 
fendant had  attempted  and  failed  to  impeach  a  witness  is  not  a  com- 
ment upon  the  weight  of  testimony;  Moncallo  v.  State,  12  Tex.  Ap. 
172,  reversing  where  the  comments  of  the  judge  indicated  that  de* 
fendant  was  guilty. 

10  Tez.  Ap.  476-480,  WEIGHT  ▼.  STATE. 

The  BUI  of  Exceptions  Should  Show  How  and  In  What  Manner 
the  question  arose,  as  well  as  setting  forth  the  evidence  objected  to. 

Approved  in  Ballinger  v.  State,  11  Tex.  Ap.  336,  bills^of  exceptions 
must  state  enough  of  the  evidence  to  make  intelligible  the  rulin|^ 
of  the  court. 

Defendant's  Statements  Explanatory  of  His  Possession  when  first 
arrested  are  admissible  evidence  in  his  behalf. 

See  notes,  3  Am.  St.  Bep.  488;  82  Am.  Dec.  608. 
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Leading  and  Saggestive  QnesUona  Calling  for  Opinion  and  eonclu- 
sion  of  witness  are  inadmissible. 

Approved  in  Ripley  v.  State,  51  Tex.  Cr.  131,  100  S.  W.  946,  reaffirm- 
ing rule;  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  upon  trial 
for  theft,  question  by  state's  counsel  whether  witness  night  before 
saw  T.  and  defendant,  and  knew  these  parties  knew  T.'s  black  horse 
and  heard  them  make  an  appointment,  is  objectionable  as  suggesting 
eo-operation  of  parties;  Garrett  v.  State,  52  Tex.  Cr.  262,  106  S.  W. 
392,  setting  aside  eonvietion  where  state's  counsel  asked  leading  ques- 
tions, and  defendant's  objection  thereto  was  sustained,  but  court 
permitted  witness  to  answer,  notwithstanding. 

Declarations  of  One  Conspirator  In  Favor  of  Another  are  Iiiadmls- 
slble,  unless  part  of  res  gestae,  or  part  of  conversation,  put  in  evi- 
dence by  prosecution. 

Approved  in  Martin  v.  State,  44  Tex.  Cr.  281,  70  S.  W.  974,  in  trial 
for  murder,  where  evidence  showed  conspiracy  of  defendant  and  H. 
to  kill  deceased,  declarations  of  H.,  made  several  hours  after  homi- 
•eide  as  to  how  he  killed  deceased  and  where  weapons  were  are 
inadmissible. 

10  Tez.  Ap.  480-482,  HAYNES  T.  STATE. 

It  is  Reversible  Error  Where  Court  Charges  That  to  Convict  Jnry 
must  believe  the  defendant  guilty  beyond  a  reasonable  doubt  and 
then  charges,  if  they  believe  beyond  a  reasonable  doubt  that  defend*- 
ant  is  not  guilty,  to  acquit. 

Approved  in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  ap- 
plying rule  where  court  charged  jury  if  they  believed  defendant  was 
not  guilty  beyond  reasonable  doubt  to  acquit;  La  Norris  v.  State, 
13  Tex.  Ap.  43,  reversing  where  court  instructed  the  jury  to  acquit 
if  they  believed  defendant  was  not  guilty;  Landers  v.  State  (Tex. 
Cr.),  63  S.  W.  558,  reversing  where  the  charge  required  the  jury  to 
believe  defendant  innocent  beyond  a  reasonable  doubt  to  acquit. 

10  Tez.  Ap.  482-485,  ABCHEB  V.  STATE. 

An  Indictment  mnst  Negative  the  Exception  where  there  is  an 
•exception  in  an  enacting  clause,  and  show  that  defendant  is  not 
within  the  exception. 

Approved  in  Moeely  v.  State,  18  Tex.  Ap.  312,  unnecessary  to  nega- 
tive provisos  contained  in  a  statute  prohibiting  the  carrying  of  cer- 
tain arms. 

Clerk  in  Saloon  la  not  'Dealer^  Within  Statute  prohibiting  sales 
on  Sunday. 

See  note,  14  L.  R.  A.  530. 

10  Tez.  Ap.  485-489,  PHABB  V.  STATE. 

It  la  No  Error  to  Refuse  Defendant  to  Bring  Out  on  Cross-ezamina- 
tlon  statements  and  declarations  made  by  defendant  as  to  the  killing, 
when  the  prosecution  had  not  drawn  out  any  of  the  conversation. 

Approved  in  Rainey  v.  State,  20  Tex.  Ap.  470,  testimony  brought 
out  by  the  state  that  deceased  constable  did  not  obtain  writs  through 
officiousness  is  admissible  where  defendant  brought  out  in  testimony 
that  he  evidently  did  so. 

Defendant's  Dedarations  Made  the  Next  Day  After  the  Murder 
and  many  miles  distant  from  the  scene  are  not  admissible  as  res 
gestae. 
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Approved  in  Stephens  v.  State,  20  Tex.  Ap.  270,  declarations  made 
hj  defendant  fifteen  minutes  after  the  homicide  and  some  distance 
away  are  not  r«s  gestae. 

It  is  not  BeYOrsible  Error  to  Instmct  the  Jury  that  circumstantial 
evidence  is  that  which  produces  in  effect  a  reasonable  and  moral  cer- 
tainty that  defendant  is  guilty. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  364,  Vaughn  v.  State,  17 
Tex.  Ap.  564,  both  reversing  where  the  court  did  not  charge  upon 
law  of  circumstantial  evidence,  which  was  the  only  evidence  ad- 
duced. 

10  Tex.  Ap.  493-495,  WILIiIS  ▼.  STATE. 

Offense  Committed  on  Boundary  Between  Two  Comities,  or  within 
four  hundred  yards  thereof,  may  be  prosecuted  in  either,  and  in- 
dictment may  allege  offense  to  be  committed  in  county  where  prose- 
cuted. 

Approved  in  Robinson  v.  State,  71  Neb.  149,  98  N.  W.  696,  uphold- 
ing jurisdiction  of  district  court  of  McPherson  county,  where  in- 
formation alleged  crime  was  committed  there,  and  proof  showed 
offense  was  committed  in  McArthur  county,  unorganized  territory, 
as  statute  provided  such  counties  should  be  attached  to  nearest  or- 
ganized county  for  judicial  purposes. 

10  Tex.  Ap.  501-507,  HEWITT  ▼.  STATE. 

Wliere  Defendant's  Counsel  Announced  That  He  Would  Offer  s 
material  witness  the  following  morning  after  closing  his  case,  it  is 
reversible  error  not  to  receive  it. 

Approved  in  George  v.  State,  11  Tex.  Ap.  99,  Nolen  v.  State,  14 
Tex.  Ap.  480,  both  reaffirming  rule;  Williams  v.  State,  35  Tex.  Cr. 
187,  32  S.  W.  893,  reversible  error  to  admit  testimony  after  argument. 

10  Tex.  Ap.  507-516,  BABB  v.  STATE. 

A  Charge  on  Circumstantial  Evidence  Which  Fails  to  Call  Atten- 
tion to  the  subject  at  all,  or  to  meet  any  of  the  requisites  of  cir- 
cumstantial  evidence,  is  defective  and  insufficient. 

Approved  in  Bobertson  v.  State,  10  Tex.  Ap.  609,  reaffirming  rule; 
Pogue  V.  State,  12  Tex.  Ap.  293,  reversing  where  the  circumstantial 
evidence  relied  on  to  convict  did  not  preclude  defendant's  innocence; 
Vaughn  v.  State,  17  Tex.  Ap.  564,  Wright  v.  State,  18  Tex.  Ap.  364, 
Bay  V.  State,  13  Tex.  Ap.  56,  reversing  where  the  court  failed  to 
charge  upon  law  of  circumstantial  evidence,  which  was  only  evi- 
dence adduced;  Bryant  v.  State,  16  Tex.  Ap.  150,  reversing  where 
the  charge  on  circumstantial  evidence  was  not  sufficient  to  enable 
the  jury  to  apply  the  rules  of  circumstantial  evidence;  People  v. 
Scott,  10  Utah,  222,  37  Pac.  336,  reversing  where  the  court  did  not 
charge  upon  law  of  circumstantial  evidence  which  was  only  evidence 
adduced;  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168, 
118  S.  W.  1066,  majority  holding  evidence  did  not  require  charge 
on  circumstantial  evidence.     See  note,  69  L.  B.  A.  195. 

It  is  No  Error  to  Befuse  a  Charge  Which  Attempted  to  Apply 
reasonable  doubt  to  each  isolated  fact  and  feature  of  the  evidence. 

Approved  in  Powell  v.  State,  28  Tex.  Ap.  398,  13  S.  W.  601,  sus- 
taining conviction  where  the  court  instructed  that  they  must  believe 
beyond  a  reasonable  doubt  to  convict;  Lackey  v.  State,  67  Ark.  421, 
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55  S.  W.  215,  refuBing  defendant's  request  for  an  instruetion  that 
each  eircamstanee  should  be  proved  beyond  a  reasonable  doubt. 

It  is  Datjr  of  Trial  Judges  in  Cases  Dependent  on  circumstantial 
evidence  to  charge  law  thereon,  whether  requested  so  to  do  or  not. 

See  notes,  97  Am.  St.  Bep.  780,  790;  69  L.  B.  A.  212. 

10  Tez.  Ap.  520-526,  88  Am.  Bep.  646,  LOONEY  ▼.  STATE. 

Where  Defendant  Belles  on  the  Defense  of  Kleptomania,  and  the 
court  charges  upon  the  general  subject  of  insanity  rather  than  on 
kleptomania  particularly,  it  is  reversible  error. 

Approved  in  Harris  v.  State,  IS  Tex.  Ap.  294,  kleptomania  is  a 
species  of  insanity  which  renders  one  irresponsible  for  crime;  Bed- 
dick  V.  State,  25  Fla.  114,  5  So.  705,  reversing  where  illegal  testi- 
mony was  introduced.    See  note,  18  L.  B.  A.  229. 

Overruled  in  Lowe  v.  State,  44  Tex.  Cr.  226,  70  S.  W.  206,  uphold- 
ing charge  in  prosecution  for  theft  where  defendant  interposed  de- 
fense of  kleptomania,  submitting  right  and  wrong  test,  no  special 
charge  on  kleptomania  being  required. 

10  Tex.  Ap.  626-^27,  WILLIAMS  ▼.  STATE. 

When  the  Confession  of  a  Main  Fact  Is  Inadmissible,  a  confession 
of  collateral  facts  tending  to  establish  the  main  fact  is  likewise 
inadmissible. 

Approved  in  Powers  v.  State,  23  Tex.  Ap.  66,  5  S.  W.  158,  admit- 
ting exculpatory  statement  when  accosted  by  officer  as  res  gestae 
though  not  admissible  as  a  confession. 

10  Toe  Ap.  52&-639,  WILLIAMS  ▼.  STATE. 

While  the  Granting  of  a  Continoance  Is  Discretionary  with  the 
trial  judge,  still  if  the  evidence  adduced  at  the  trial  shows  that  the 
evidence  of  the  witness  named  in  the  application  for  the  continu- 
ance was  material,  a  new  trial  should  be  granted. 

Approved  in  Word  v.  State,  12  Tex.  Ap.  182,  denying  continuance 
where  the  newly  discovered  evidence  is  irreconcilable  with  the  facts; 
Garza  v.  State  (Tex.  Cr.),  49  S.  W.  104,  denying  continuance  where 
proposed  testimony  was  not  inconsistent  with   defendant's  guilt. 

Besponse  Made  by  a  Dying  Man  to  the  Question  of  a  witness 
"What  is  the  matter  with  youf"  is  admissible  as  res  gestae. 

Approved  in  Pierson  v.  State,  18  Tex.  Ap.  562,  admitting  declara- 
tions of  deceased  testified  to  by  witnesses  which  show  they  were 
voluntary  and  sprang  out  of  the  shooting;  Pierson  v.  State,  21  Tex. 
Ap.  58,  17  S.  W.  470,  admitting  declarations  made  by  deceased  to 
witness  as  soon  as  he  reached  him.    See  note,  38  Am.  Rep.  641. 

It  is  No  Error  to  Befnse  to  Charge  the  Jury  npon  the  Law  of 
manslaughter  where  no  adequate  cause  is  shown  by  the  evidence. 

Approved  in  Evans  v.  State,  13  Tex.  Ap.  242,  denying  charge  upon 
law  of  manslaughter  where  there  was  no  adequate  cause  shown; 
Keyland  v.  State,  13  Tex.  Ap.  547,  unnecessary  to  charge  upon  law 
of  manslaughter  where  evidence  shows  only  murder  in  the  first  or 
second  degree. 

10  Tez.  Ap.  539-^0,  McGBEW  ▼.  STATE. 

Appellate  Court  will  Beveise  the  Judgment  where  an  exception  to 
the  charge  for  insufficiency  was  properly  taken  and  on  examination 
the  charge  is  found  to  be  insufficient. 
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Approved  in  Niland  t.  State,  19  Tex.  Ap.  174,  reversing  where 
eoart  gave  an  erroneous  charge  over  defendant's  objection;  Levine 
V.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  reversing  where  court  errone- 
ously charged  the  jury  over  defendant's  objection.  See  note,  41 
L.  B.  A.  540. 

Wbere  the  Defense  is  Soldly  an  Alibi,  the  Oonrt  Should  Instruct 
the  jury  as  to  its  nature  and  character. 

Approved  in  McAfee  v.  State,  17  Tex.  Ap.  132,  Long  v.  State,  11 
Tex.  Ap.  387,  reversing  where  court  did  not  instruct  the  jury  upon 
alibi  which  was  defendant's  defense;  Granger  v.  State,  11  Tex.  Ap. 
456,  reversing  where  charge  did  not  sufficiently  present  the  law  of 
alibi  which  was  defendant's  defense;  Davis  v.  State,  14  Tex.  Ap. 
656,  sustaining  conviction  where  defendant's  request  for  charge  on 
the  law  of  alibi  was  denied  because  defendant  did  not  specially  re- 
quest it;  Quintana  v.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Bep.  732, 
16  S.  W.  259,  defendant  must  object  to  charge  which  does  not  charge 
upon  defense  of  alibi  to  obtain  a  reversal. 

10  Tex.  Ap.  640-644,  ELLIS  ▼.  STATE. 

Wbere  Evidence  of  Codef endant  has  Become  Available  by  his  ac- 
quittal, new  trial  should  be  granted. 

Approved  in  Gill  v.  State,  56  Tex.  Or.  204,  119  S.  W.  685,  following 
rule;  French  v.  State,  47  Tex.  Cr.  573,  85  S.  W.  5,  new  trial  granted 
in  prosecution  for  adultery  to  obtain  testimony  of  one  acquitted  of 
same  offense. 

10  Tez.  Ap.  644-^46,  CBBIEN  ▼.  STATE. 

Where  Defendant  was  Charged  With  Permitting  Oaming  in  his 
public  house,  and  the  evidence  shows  the  game  was  played  in  a 
room  not  connected  with  the  public  house,  held  the  verdict  should 
be  reversed. 

Approved  in  Hodges  v.  State,  44  Tex.  Or.  445,  72  S.  W.  180,  holding 
proof  supported  indictment  for  permitting  gaming  in  hotel,  under 
his  control,  where  it  showed  game  was  played  in  room  rented  by 
third  party;  Stebbins  v.  State,  22  Tex.  Ap.  34,  2  S.  W.  617,  admit- 
ting evidence  showing  that  room  where  gaming  occurred  was  aux- 
iliary to  the  house;  Bobinson  v.  State  (Tex.  Ap.),  19  S.  W.  894, 
playing  must  have  been  in  room  connected  with  defendant's  busi- 
ness; Weiss  v.  State,  16  Tex.  Ap.  432,  McMurtry  t.  State,  38  Tex. 
Cr.  524,  43  S.  W.  1012,  reversing  where  the  indictment  did  not  show 
that  the  gamin g-room  was  clearly  auxiliary  to  the  house. 

10  Tex.  Ap.  646-661,  JEBNIGAN  v.  STATE. 

Accomplice  cannot  Testify  to  One  Fact  and  Oorroborate  this  by 
testifying  to  another. 

See  note,  98  Am.  St.  Bep.  171. 

10  Tez.  Ap.  552-660,  JONES  V.  STATE. 

The  Sufficiency  of  an  Indictment  Because  It  is  not  Signed  by  the 
foreman  of  the  grand  jury  cannot  be  questioned  by  a  motion  in 
arrest  of  judgment. 

Approved  in  Weaver  v.  State,  19  Tex.  Ap.  566,  reaffirming  rule; 
Weaver  v.  State,  19  Tex.  Ap.  565,  objection  that  the  indictment  was 
not  signed  by  the  foreman  of  the  jury  is  purely  formal,  and  cannot 
be  maintained. 
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It  is  Berenible  Error  for  the  Court  to  Befiue  to  Permit  the  de- 
fendant to  prove  his  general  character. 

Approved  in  Johnson  v.  State,  17  Tex.  Ap.  573,  reversing  where 
prosecution  put  in  testimony  relative  to  defendant's  character,  where 
not  in  issue;  Lann  v.  State,  25  Tex.  Ap.  497,  8  Am.  St.  Bep.  447,  8 
8.  W.  652,  reversing  where  defendant  was  not  permitted  to  prove 
his  general  character;  Linecum  v.  State,  29  Tex.  Ap.  332,  25  Am.  St. 
Bep.  728,  15  S.  W.  818,  reversing  where  the  court  rejected  defend- 
ant's proffered  evidence  as  to  character  where  he  was  charged  with 
rape.     See  notes,  50  Am.  Bep.  99;  20  L.  B.  A.  613;  8  L.  B.  A.  301. 

Where  Defendant  was  Charged  in  the  Indictment  with  the  com- 
mission of  rape  by  force,  it  is  reversible  error  if  the  court  does  not 
charge  the  jury  with  reference  to  the  force  used. 

Approved  in  Favors  v.  State,  20  Tex.  Ap.  161,  charge  defining  term 
''force"  is  sufficient  when  it  is  a  literal  verbatim  copy  of  definition 
of  force  as  used  in  the  codes;  Williams  v.  State  (Tex.  Ap.),  13  S.  W. 
609,  reversing  for  failure  to  charge  as  to  amount  of  force  to  be  used; 
dissenting  opinion.  Brown  v.  State,  27  Tex.  Ap.  337,  11  S.  W.  413, 
majority  holding  court  should,  in  charging  upon  law  applicable  to 
offense  of  attempt  to  commit  rape,  define  the  term  ''force." 

10  Tez.  Ap.  560-667,  CAMPBEU.  T.  STATR 

An  Unprofessional  Witness  may  Give  His  Opinion  based  upon 
facts  which  have  come  under  his  own  observation  on  a  question  of 
sanity  or  insanity. 

Approved  in  Harris  v.  State,  18  Tex.  Ap.  294,  reaffirming  rule; 
McLeod  V.  State,  31  Tex.  Cr.  333,  20  S.  W.  749,  reversing  where  court 
admitted  evidence  of  the  judge  who  presided  at  the  first  trial  as  to  de- 
fendant's insanity.     See  notes,  52  Am.  Dec.  737;  62  Am.  Dec.  187. 

Each  Fact  in  Chain  of  Facte  from  Which  Main  Fact  .in  issue  is  to 
be  inferred  must  be  proved  beyond  reasonable  doubt,  and  all  must 
be  consistent  with  each  other  and  with  main  fact  in  issue. 

Approved  in  Dosselt  v.  United  States,  3  Okl.  594,  41  Pac.  609, 
charge  that  if  all  criminating  circumstances  will  apply  to  another 
person  as  well  as  to  defendant,  to  acquit,  as  it  would  avail  defend- 
ant nothing  unless  all  circumstances  apply  to  another,  is  erroneous. 
See  note,  97  Am.  St.  Bep.  780. 

Defendant  on  Trial  for  Offense  Which  Admits  of  Degrees  cannot 
complain  of  conviction  of  lower  grade  than  evidence  warrants. 

Approved  in  Burnett  v.  State,  53  Tex.  Cr.  521,  112  S.  W.  77, 
defendant  may  be  convicted  of  inferior  grade  of  homicide  though 
he   has   previously   been   acquitted   of   higher   grade. 

Miscellaneous.— Becker  v.  State  (Tex.  Cr.),  50  S.  W.  949,  fact  that 
defendant  had  refused  to  sell  prosecutor  whisky  at  other  times  is 
inadmissible. 

10  Tex.  Ap.  567-571,  CCONNELL  v.  STATE. 

Testimony  Taken  on  an  Examining  Trial  shall  be  Reduced  to  writ- 
ing and  signed  by  the  witness,  and  certified  by  the  officer  taking 
the  same,  and  when  this  is  done  the  law  presumes  the  magistrate 
to  have  performed  all  his  duty. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  184,  admitting  testimony 
taken  before  a  justice  of  the  peace  and  certified  to  by  him;  Golden 
V.  State,  22  Tex.  Ap.  13,  2  S.  W.  536,  overruling  objection  to  admis- 
sion of   testimony,  taken  before  a  magistrate  who  certified  to  it; 
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Kirby  v.  State,  23  Tex.  Ap.  20,  5  S.  W.  169,  admitting  testimony 
sufficiently  authenticated  by  the  justice  of  the  peace;  Clark  v.  State, 
28  Tex.  Ap.  195,  19  Am.  St.  Rep.  822,  12  S.  W.  731,  admitting  testi- 
mony of  deceased  witness  taken  before  a  justice  of  the  peace  who 
certified  to  the  same  and  related  facts  concerning  the  taking  of  the 
testimony. 

Wbere  Tegtimony  on  Examining  Trial  was  not  Bednced  to  Waiting 
by  the  magistrate,  or  is  inadmissible  by  reason  of  irregularity,  parol 
evidence  is  admissible  to  prove  it. 

Approved  in  Stevens  v.  State  (Tex.  Cr.),  38  S.  W.  167,  allowing 
parol  in  such  a  ease. 

Defondant's  Admlselons  and  Confession  are  Admissible  when  in 
connection  therewith  he  made  a  statement  of  facts  and  circumstances 
found  to  be  true  which  tended  to  establish  his  guilt. 

Approved  in  Weller  t.  State,  16  Tex.  Ap.  214,  no  error  to  admit 
the  whole  confession  of  defendant  when  it  is  corroborated  by  ex- 
traneous facts  conducing  to  establish  his  guilt;  Davis  v.  State,  19 
Tex.  Ap.  225,  sustaining  conviction  where  it  appears  that  defendant 
was  not  injured  in  having  his  confession  admitted,  though  it  was 
inadmissible.    See  note,  53  L.  R.  A.  406. 

10  Tez.  Ap.  671-578,  JOHNSON  ▼.  STATE. 

Placing  a  Witness  Under  the  Rule  at  the  Bequest  of  Either  Party 
is  confined  mainly  to  the  discretion  of  the  trial  judge,  and  is  not 
revisable  in  the  absence  of  a  showing  of  abuse. 

Approved  in  Creswell  v.  State,  14  Tex.  Ap.  16,  Kennedy  v.  State, 
19  Tex.  Ap.  632,  both  reaffirming  rule;  Jackson  v.  State,  55  Tex.  Cr. 
81,  131  Am.  St.  Rep.  792,  115  S.  W.  264,  attorney  for  accused  in 
homicide  cannot  be  placed  under  rule;  Boatmeyer  v.  State,  31  Tex. 
Cr.  474,  20  S.  W.  1102,  not  placing  the  prosecuting  attorney  under  the 
rule  when  he  is  a  witness  is  not  reversible  error.  See  note,  39  L. 
B.  A.  310. 

Where  Medical  Experts  are  Called  as  Sncli,  they  should  be  allowed 
to  hear  all  the  evidence;  still,  where  this  has  not  been  done,  a  hypo- 
thetical ease  embracing  the  facts  in  evidence  may  be  submitted  to 
them  for  their  opinion. 

Approved  in  Spear  v.  State,  16  Tex.  Ap.  114,  exempting  medical 
experts  from  the  operation  of  the  rule;  Leache  v.  State,  22  Tex.  Ap. 
306,  58  Am.  Rep.  639,  3  S.  W.  541,  experts  on  insanity  may  be  placed 
under  the  rule  in  order  to  put  a  hypothetical  case  to  them.  See 
note,  39  L.  R.  A.  312. 

To  Support  a  Plea  of  Insanity,  the  Evidence  mnst  be  finch  as  to 
satisfy  the  jury  to  the  extent  that  they  can  acquit,  otherwise  their 
finding  is  conclusive  and  will  not  be  reversed  unless  it  is  clearly 
against  the  evidence. 

Approved  in  State  v.  Lewis,  20  Nev.  355,  22  Pac.  249,  Danforth 
T.  State,  75  Oa.  627,  58  Am.  Rep.  482,  insanity  as  a  defense  must  be 
clearly  proved;  Smith  v.  State,  19  Tex.  Ap.  Ill,  charging  that  the 
plea  of  insanity  must  be  clearly  proved  is  not  reversible  error.  See 
notes,  97  Am.  Dec.  177;  39  L.  R.  A.  738. 

10  Tex.  Ap.  579-598,  POST  ▼.  STATE. 

Juror  is  not  Disqualified  Who  had  an  Opinion,  where  he  states  he 
never  heard  witnesses  state  the  facts,  and  declares,  notwithstanding 
his  opinion,  he  could  give  defendant  impartial  triaL 
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Approved  in  Tubb  ▼.  State,  55  Tex.  Or.  625,  117  S.  W.  869,  where 
only  defense  was  insanity,  juror  who  had  expressed  opinion  as  to 
gnilt  of  accused,  but  stated  on  voir  dire  that  he  would  try  defend- 
ant fairly  and  impartially,  and  in  accordance  with  the  law  and  evi- 
dence, is  competent;  Parker  v.  State,  45  Tex.  Or.  337,  77  S.  W.  785, 
holding  juror  not  disqualified  who  stated  he  had  opinion,  but  not- 
withstanding could  give  accused  impartial  trial,  biU  of  exception 
not  showing  from  what  source  juror  formed  his  opinion;  Lane  v. 
State,  29  Tex.  Ap.  320,  15  S.  W.  830,  jurors  stating  on  their  voir 
dire  that  they  could  fairly  try  the  defendant,  although  it  would 
take  evidence  to  overcome  their  formed  opinion,  were  qualified;  Saw- 
yer T.  State,  39  Tex.  Or.  559,  47  S.  W.  651,  Suit  v.  State,  30  Tex. 
Ap.  323,  17  S.  W.  459,  both  udmitting  one  to  serve  as  juror  who  had 
formed  an  opinion  but  who  stated  he  could  give  a  fair  and  impartial 
verdict;  Keaton  v.  State,  41  Tex.  Cr.  629,  57  S.  W.  1127,  admitting 
one  to  serve  as  a  juror  who  formed  an  opinion  as  to  the  guilt  of 
defendant  in  robbing  an  express  train,  but  who  had  no  opinion  as 
to  his  gnilt  of  the  charge  of  murder;  dissenting  opinion  in  Tellis  v. 
State,  42  Tex.  Cr.  578,  61  S.  W.  719,  majority  holding  in  trial  for 
perjury,  based  on  defendant's  testimony  before  grand  jury  in  murder 
ease,  juror  who  formed  opinion  from  newspapers  as  to  guilt  of  ac- 
cused in  murder  case  is  not  disqualified,  where  he  states  he  could 
impartially  try  defendant  on  evidence  alone. 

Defendant  cannot  Object  to  the  Contents  of  a  Letter  After  Verdict, 
where  he  did  not  object  when  the  letter  was  first  offered. 

Approved  in  Garcia  v.  State,  12  Tex.  Ap.  340,  admitting  testimony 
of  a  witness,  who  had  removed  to  Mexico,  which  had  been  taken 
without  objection. 

It  la  not  Necessary  to  Make  a  Foxmal  Oatli  That  a  Witness  who 
testified  before  an  examining  officer  is  living  beyond  the  jurisdiction 
of  the  court;  this  can  be  proved  as  any  other  fact. 

Approved  in  Post  v.  State,  10  Tex.  Ap.  599,  reaffirming  rule;  Pink- 
ney  v.  State,  12  Tex.  Ap.  355,  reversing  where  the  court  admitted 
testimony  of  witness  taken  on  the  examining  trial  without  laying 
a  predicate  for  it;  Pa'rker  v.  State,  18  Tex.  Ap.  89,  admitting  writ- 
ten testimony  of  an  absent  witness  whose  brother  testified  that  he 
had  gone  beyond  the  state's  confines;  Steagald  v.  State,  22  Tex.  Ap. 
489,  3  S.  W.  777,  reversing  where  court  refused  to  allow  defendant 
to  question  a  witness  who  had  sworn  that  certain  witnesses  had  left 
the  state,  as  to  his  knowledge. 

If  a  Deposition  la  Taken  Before  an  Examining  Officer  and  defend- 
ant had  the  privilege  of  cross-examination,  it  is  admissible  when  the 
witness  is  either  dead  or  unable  to  attend  the  court. 

Distinguished  in  dissenting  opinion  in  Cline  v.  State,  36  Tex. 
Cr.  363,  369,  61  Am.  St.  Eep.  881,  885,  37  S.  W.  727,  730,  majority 
holding  that  testimony  of  a  deceased  witness  taken  at  an  examining 
trial  cannot  be  used  as  evidence  upon  the  trial. 

It  la  Beversible  Error  to  Charge  That  When  the  State  relies  upon 
circumstantial  evidence  alone,  each  fact  necessary  to  the  conclusion 
sought  to  be  established  must  be  proved  by  competent  evidence  be- 
yond a  reasonable  doubt. 

Approved  in  Hamlin  v.  State,  39  Tex.  Cr.  606,  47  S.  W.  663,  charg- 
ing that  circumstantial  evidence  need  not  demonstrate  defendant's 
gnilt  beyond  a  reasonable  doubt  is  not  reversible  error;  Cunningham 
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T.  State,  20  Tez.  Ap.  168,  affirming  judgment  where  defendant  did 
not  object  to  the  charge  upon  circumstantial  evidence. 

A  Charge  npon  the  Weight  of  Evidence  is  not  NeceBsarlly  a  ground 
for  reversal  unless  it  appear  by  bill  of  exceptions  that  it  was  ob- 
jected to  at  the  time  it  was  given. 

Beaffirmed  in  White  v.  State,  19  Tex.  Ap.  358;  Horton  v.  State 
(Tez.  Ap.)y  19  S.  W.  899.    See  note,  3  Am.  St.  Bep.  489. 

Miscellaneous. — ^Distinguished  in  Gardner  v.  State,  56  Tez.  Or.  598, 
120  S.  W.  897,  to  point  that  formerly  court  could  not  give  additional 
charges  except  on  application  of  jury  or  of  party. 

10  Tez.  Ap.  698-602,  POST  ▼.  STATE. 

DeclaratlonB  of  Oo-consplrators  in  Pursuance  of  Conunon  Design 
and  tending  to  throw  light  on  motive  or  intent  of  perpetrators  are 
admissible  against  either. 

Approved  in  Bichards  v.  State,  53  Tez.  Cr.  407,  110  S.  W.  436, 
where  state  contended  that  defendant  and  wife  and  another  con- 
spired to  kill  deceased,  fact  that  wife  was  jointly  indicted  and  ac- 
quitted does  not  render  her  declarations  to  co-conspirator,  in 
husband's  absence,  inadmissible  against  husband. 

10  Tez.  Ap.  602-610,  BOBEBTSON  ▼.  STATE. 

It  Is  BeTersible  Error  to  Charge  That  the  Jury  Should  Acquit  if 
they  can  account  for  or  explain  the  facts  consistently  with  defend- 
ant's innocence,  and  if  they  could  not,  that  they  should  convict. 

Approved  in  Abram  v.  State,  36  Tex.  Cr.  47,  35  S.  W.  390,  re- 
affirming rule;  Kunde  v.  State,  22  Tex.  Ap.  99,  3  S.  W.  331,  re- 
versing where  the  circumstantial  evidence  introduced  did  not  lead 
to  a  satisfactory  conclusion. 

Court  must  Charge  on  Law  of  Circumstantial  Evidence  where  con- 
viction depends  on  such  evidence. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
168,  118  S.  W.  1066,  majority  holding  evidence  did  not  require  charge 
on  circumstantial  evidence. 

10  Tez.  Ap.  610-618,  AIKEN  ▼.  STATE. 
Appellate  Court  Considers  the  Evidence  Adduced  at  the  Trial  for 

the  purpose  of  determining  whether  the  desired  testimony  in  an  ap- 
plication for  a  continuance  is  material  or  not. 

Beaffirmed  in  Word  v.  State,  12  Tex.  Ap.  182. 

Evidence  That  a  Third  Party  Who  had  Since  Died  had  Admitted 
to  witness  that  he,  the  third  party,  had  done  the  shooting  is  hear- 
say and  inadmissible. 

Approved  in  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  revers- 
ing where  defendant's  proposed  testimony  connected  a  third  party 
with  the  offense;  Hodge  v.  State  (Tex.  Cr.),  64  S.  W.  242,  no  error 
to  refuse  evidence  that  a  third  party  had  confessed  to  another  as  to 
committing  the  offense. 

Negligent  Homicide  can  Only  be  Predicated  upon  Facts  showing 
no  apparent  intention  to  kill. 

Beaffirmed  in  Gilleland  v.  State,  24  Tex.  Ap.  529,  7  S.  W.  241. 
See  note,  61  L.  B.  A.  296. 

Where  One  Fired  His  Pistol  into  the  Window  of  a  Passenger-car^ 
it  is  a  disregard  of  human  life,  and  the  law  presumes  the  intent. 

Approved  in  Mclnturf  v.  State,  20  Tez.  Ap.  355,  reaffirming  rule; 
Clark  V.  State,  19  Tex.  Ap.  503,  affirming  where  the  court  correctly 
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charged  upon  the  law  of  negligent  homicide;  Howard  v.  State,  25 
Tex.  Ap.  693,  8  S.  W.  931,  reversing  where  the  court  did  not  charge 
upon  the  law  of  negligent  homicide;  Wood  y.  State,  27  Tex.  Ap. 
403,  11  S.  W.  450,  sustaining  finding  of  jnry  that  defendant  intended 
to  kill  one  up  to  the  time  that  he  stopped  using  the  knife;  State 
T.  Capps,  134  N.  C.  630,  46  S.  E.  732,  affirming  conviction  of  murder 
where  evidence  showed  defendant  deliberately  shot  into  house  and 
killed  inmate.    See  notes,  78  Am.  Dec.  529;  3  L.  B.  A.  645. 

Continiiance  Should  not  he  Orantod  to  Ohtaln  Testimony  of  witness 
that  third  party  admitted  commission  of  offense.  . 

See  note,  122  Am.  St.  Bep.  748. 

10  Tex.  Ap.  61&-626,  HILL  ▼.  STATE. 

ITCliere  a  Juror  has  Been  Accepted,  It  is  Berersihle  Error  for  the 
court  to  excuse  him  without  defendant's  consent,  although,  when  the 
jury  was  completed,  defendant  had  nine  challenges  left. 

Approved  in  Wade  v.  State,  12  Tex.  Ap.  369,  Ellison  v.  State,  12 
Tex.  Ap.  580,  and  Sterling  v.  State,  15  Tex.  Ap.  256,  all  reaffirming 
rule;  Heskew  v.  State,  17  Tex.  Ap.  165,  no  error  to  call  another  juror 
to  take  the  place  of  a  sick  talesman;  Thuston  v.  State,  18  Tex.  Ap. 
32,  reversing  where  court  excused  jurors  before  they  were  sum- 
moned; Pierson  v.  State,  18  Tex.  Ap.  560,  no  error  for  the  court  to 
set  aside  a  juror  biased  against  defendant;  Kennedy  v.  State,  19 
Tex.  Ap.  629,  no  error  to  accept  excuse  of  postmaster  who  did  not 
make  it  in  person;  Osborne  v.  State,  23  Tex.  Ap.  445,  5  S.  W.  254, 
error  to  complete  the  panel  from  remaining  talesmen  over  objection 
of  defendant  to  a  talesman  on  the  list  who  had  not  been  served; 
Stevens  v.  Union  B.  B.  Co.,  26  B.  I.  100,  58  Atl.  496,  66  L.  B.  A. 
465,  new  trial  will  not  be  granted  where  court  permitted  defendant 
to  have  additional  challenges  to  what  statute  permits,  unless  pre- 
judicial error  is  shown.     See  note,  1  Am.  St.  Bep.  520. 

Where  the  Conrt,  in  Oharging  the  Jury,  applied  the  law  of  articles 
570  and  572  of  the  Penal  Code,  but  did  not  keep  them  separate  and 
distinct  from  each  other,  held  it  is  reversible  error. 

Approved  in  Jordan  v.  State,  11  Tex.  Ap.  450,  reversing  where  the 
court  charged  that  defendant  should  not  have  killed  deceased  if  he 
could  have  known,  by  using  reasonable  care,  that'  he  was  not  in 
danger;  Gilly  v.  State,  15  Tex.  Ap.  301,  affirming  conviction  where 
the  evidence  shows  defendant  was  guilty  of  murder  in  the  first  de- 
gree; Hunnicutt  v.  State,  18  Tex.  Ap.  522,  reversing  where  court 
instructed  that  defense  of  self-defense  is  applicable  only  to  prevent 
the  offense  of  murder. 

Conrt  Should  Charge  on  Law  Belative  to  Defenses  to  murder,  where 
there  is  evidence  bearing  thereon,  though  slight. 

Approved  in  Bryant  v.  State,  51  Tex.  Cr.  68,  100  S.  W.  372,  refusal 
to  charge  on  self-defense  based  on  unlawful  and  violent  attack  is 
not  error,  where  defendant  based  his  right  of  self-defense  on  attack 
which  threatened  his  life  or  serious  bodily  harm. 

10  Tex.  Ap.  627-641,  BLANDFOBD  ▼.  STATE. 

Embezzlement  of  Public  Moneys  is  One  of  the  Crimes  for  which 
one  may  be  extradited  from  Mexico. 

Beaffirmed  in  People  v.  Gray,  66  Cal.  274,  5  Pac.  242. 

Where  Defendant  was  Extradited  from  Mexico  on  a  requisition 
charging  theft,  and  was  convicted   on   an  indictment  charging   em- 
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bezzlement,  it  was  reversible  error  for  the  court  to  strike  out  his 
plea  that  the  offense  for  which  he  was  tried  was  not  the  one  for 
*  which  he  was  extradited. 

Approved  in  State  v.  Hall,  40  Kan.  341,  10  Am.  St.  Bep.  202,  19 
Pac.  920,  holding  one  extradited  for  a  certain  offense  must  be  al- 
lowed to  return  before  trying  him  for  a  different  offense;  State  v. 
Yanderpool,  39  Ohio  St.  281,  48  Am.  Bep.  438,  one  extradited  from 
Great  Britain  cannot  be  tried  for  a  different  offense  than  that  ex- 
tradited for;  Ex  parte  Coy,  32  Fed.  916,  granting  habeas  corpus  to 
one  held  on  another  charge  than  that  for  which  he  was  extradited 
from  Mexico;  United  States  v.  Bauscher,  119  XT.  S.  429,  7  Sup.  Ct. 
Bep.  245,  30  L.  432,  one  cannot  be  tried  for  another  offense  than  that 
for  which  he  is  extradited  from  a  foreign  county;  Kelly  v.  State,  13 
Tex.  Ap.  160,  sustaining  trial  of  defendant  where  it  appears  that  the 
extradition  was  not  fraudulently  obtained;  Ex  parte  Baker  (Tex.  Or.), 
65  S.  W.  91,  a  person  brought  into  a  state  by  extradition  may  be 
tried  by  its  courts,  although  extradition  proceedings  were  void;  Ex 
parte  McCabe,  46  Fed.  372,  granting  habeas  corpus  to  one  arrested 
upon  charge  of  a  Mexican  official.    See  note,  25  L.  ^.  A.  594. 

Distinguished  in  Ex  parte  Fischl,  51  Tex.  Or.  65,  100  S.  W.  774, 
quashing  indictment  in  demanding  state  under  which  defendant  was 
extradited  will  not  authorize  his  return  to  asylum  country,  new  com- 
plaint for  same  offense  having  been  filed  against  him;  Knox  v.  State, 
164  Ind.  230,  108  Am.  St.  Bep.  291,  73  N.  E.  257,  affirming  judgment 
where  defendant  was  extradited  from  Ohio  for  conspiring  to  alter 
check,  and  was  subsequently  indicted  for  and  convicted  of  forgery; 
Commonwealth  v.  Wright,  158  Mass.  152,  35  Am.  St.  Bep.  477,  33 
N.  K  83,  19  L.  B.  A.  206,  holding  one  extradited  from  one  state  may 
be  tried  upon  an  indictment  filed  before  his  extradition  charging  a 
different  offense. 

A  Plea  to  the  Jurisdiction  in  a  Criminid  Case  is  Inherent,  and  de- 
fendant cannot  be  deprived  of  the  right  to  interpose  it. 

Approved  in  Lett  v.  State,  18  Tex.  Ap.  629,  Pizano  v.  State,  20 
Tex.  Ap.  142,  54  Am.  Bep.  513,  both  holding  defense  of  former 
jeopardy  may  be  interposed  at  any  stage  of  the  triaL 

■ 

10  Tex.  Ap.  642-644,  WILBANK8  ▼.  STATE. 

It  is  Reversible  Error  to  Charge  the  Jury  to  Arbitrarily  Beject  or 
receive  and  credit  the  testimony  of  the  witnesses  who  had  testified 
before  them. 

Approved  in  Benson  v.  State,  56  Tex.  Or.  60,  118  S.  W.  1053,  apply- 
ing rule  to  charge  on  impeaching  testimony;  Barbee  v.  State,  23  Tex. 
Ap.  204,  4  S.  W.  586,  reversing  where  the  charge  did  not  instruct  the 
jury  that  they  were  the  judges  of  the  facts  proved.  See  note,  72  Am. 
Dec.  546. 

Overruled  in  Taylor  v.  State,  60  Tex.  Or.  562,  100  S.  W.  394,  failure 
of  court  to  charge  that  jury  are  exclusive  judges  of  weight  to  be 
given  testimony  is  not  reversible  error. 

10  Tez.  Ap.  645-660,  MASSEY  ▼.  STATE. 

Confessions  Made  Under  Arrest,  Unless  Voluntary  and  After  Warn- 
ing, may  be  used  to  the  extent  that  a  party  made  statement  of  facts 
and  circumstances  found  to  be  true. 

Approved  in  Nolen  v.  State,  14  Tex.  Ap.  484,  46  Am.  Bep.  253, 
reaffirming  rule;  Weller  v.  State,  16  Tex.  Ap.  214,  admitting  con- 
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feasion  of  defendant  where  his  accompanying  statements  corroborated 
the  inculpatory  facts.     See  notes,  46  Am.  Bep.  254;  53  L.  B.  A.  406. 

10  Tex.  Ap.  661-655,  8ABTAIN  ▼.  STATE. 

Teim  of  Imprisonment  in  Felony  Case  Commences  ftom  Time  of 
actual  confinement  inside  penitentiary. 

Approved  in  Petition  of  Moebns,  73  N.  H.  352^  62  Atl.  171,  deny- 
ing writ  of  habeas  corpus  where  it  appears  petitioner  had  been  sen- 
tenced to  ten  years'  imprisonment,  that  he  escaped,  was  recaptured 
after  five  years,  and  then  served  five  years. 

10  T«Z.  Ap.  65&-673,  88  Am.  Bep.  654,  EX  PABTE  BOGEBS. 

Wliere  an  Indictment  Cliarglng  Forgery  Sets  Out  an  Instrument  in 
haeo  verba,  and  the  proof  shows  a  variance  in  the  words,  the  vari- 
ance is  fatal. 

Approved  in  Fisehl  v.  State,  54  Tex.  Cr.  59,  111  S.  W.  412,  where 
forgery  indictment  set  out  certain  bill  of  lading  by  its  tenor,  and 
bill  of  lading  offered  in  evidence  varied  materially  from  one  described 
in  indietment,  variance  was  fatal;  Black  v.  State,  46  Tex.  Or.  110, 
79  S.  W.  309,  applying  rule  where  purport  clause  in  indictment  for 
forgery  alleged  instrument  to  be  act  of  H.  G.  Haynes,  and  tenor 
clause  alleged  act  to  be  that  of  £[.  G.  Haygene;  Baker  v.  State,  14 
Tex.  Ap.  338,  holding  note  set  out  before  it  was  signed  by  the  parties 
so  induced  by  defendant  is  sufficient;  Smith  v.  State,  29  Fla.  419,  10 
So.  896,  holding  words  and  figures  in  the  margin  of  the  forged  in- 
strument and  constituting  no  part  of  the  instrument  need  not  be  set 
out. 

Wliere  the  Court  Dismissed  the  Proceedings  on  Account  of  vari- 
ance in  an  instrument  set  out  in  the  indictment,  and  permitted  an- 
other complaint  sufficient  to  charge  the  defendant  to  be  filed,  held 
the  plea  of  former  jeopardy  would  not  be  well  taken. 

Approved  in  Grisham  v.  State,  19  Tex.  Ap.  513,  holding  defend- 
ant's plea  of  former  jeopardy  good  where  court  set  aside  judgment 
of  conviction  partially  executed.    See  notes,  58  Am.  Dec.  537,  538. 

Wliere  the  Preliminary  Steps  to  the  Execution  of  a  Forged  Instru- 
ment in  another  state  were  entered  into  in  Texas,  though  the  actual 
forgery  was  committed  in  the  other  state,  held  the  courts  of  Texas 
would  have  jurisdiction. 

Approved  in  Bogers  v.  State,  11  Tex.  Ap.  621,  622,  Hanks  v.  State, 
13  Tex.  Ap.  308,  both  reaffirming  rule;  State  v.  Loser,  132  Iowa,  424, 
104  N.  W.  338,  proof  of  commission  of  larceny  in  Illinois  is  sufficient 
to  support  indictment  for  conspiracy  to  obtain  property  by  false  pre- 
tenses, as  overt  act  is  not  gist  of  crime  charged;  Archer  v.  State,  106 
Ind.  431,  7  N.  E.  228,  county  where  murder  was  conceived  and  partly 
executed,  though  finally  committed  in  another,  has  jurisdiction.  See 
notes,  3  Am.  St.  Bep.  482;  44  Am.  St.  Bep.  82,  83. 

10  Tex.  Ap.  673-674,  HILL  ▼.  STATE. 

Where  tlie  Becord  Shows  No  Beversible  Error  except  that  the  sen- 
tence is  not  in  conformity  with  the  verdict,  the  appellate  court  will 
not  reverse,  but  reform  the  sentence. 

Approved  in  McDonald  v.  State,  14  Tex.  Ap.  505,  reforming  sen- 
tence where  the  clerk  entered  judgment  of  punishment  at  two  instead 
of  five  years;  Thomas  v.  State,  31  Tex.  Or.  83,  19  S.  W.  901,  Beyna 
V.  State,  26  Tex.  Ap.  667,  14  S.  W.  456,  both  reforming  judgment  and 
sentence  so  as  to  conform  to  the  indictment  and  verdict;  O'Bryan  v. 
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State,  27  Tex.  Ap.  341,  11  S.  W.  444,  appellate  court  will  not  reform 
the  sentence  where  there  is  anj  uncertainty  as  to  the  verdict;  dis- 
senting opinion  in  Small  v.  State  (Tex.  Cr.),  38  S.  W.  800,  majority 
dismissing  appeal  where  conviction  for  attempt  to  utter  and  sentence 
for  forgery. 

10  Tex.  Ap.  675-677,  BESIDE  T.  STATE. 

Indictment  for  Embezzlement  of  Money  must  allege  value  of  same. 

Approved  in  Brown  v.  People,  173  111.  39,  50  N.  E.  108,  insufficient 
to  allege  that  the  property  embezzled  was  so  many  dollars  in  money; 
Dowdy  V.  State  (Tex.  Or.),  64  S.  W.  253,  indictment  charging  theft 
of  sixty-four  dollars  in  money,  of  the  value  of  sixty-four  dollars,  suffi- 
ciently alleges  value.     See  note,  98  Am.  Dec.  156. 

Denied  in  Territory  v.  Hale,  13  N.  M.  187,  81  Pac.  584,  upholding 
indictment  for  embezzlement  alleging  merely  the  sum  of  money  em- 
bezzled. 

10  Tex.  Ap.  681-684,  SIBSFSON  ▼.  STATE. 

When  Defendant  is  Charged  With  the  Theft  of  Five  Silver  Certifi- 
cates, United  States  currency  bills,  of  the  denomination  and  value  of 
ten  dollars  each,  and  of  the  aggregate  value  of  fifty  dollars,  the  state 
should  substantiate,  by  testimony,  these  descriptive  averments. 

Approved  in  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726,  re- 
versing where  there  was  no  evidence  that  a  bank  was  kept  and  ex- 
hibited in  the  city  of  Denton  as  alleged;  Coleman  v.  State,  21  Tex. 
Ap.  526,  2  S.  W.  859,  reversing  where  the  court  did  not  correctly 
charge  the  jury  about  the  description  necessary  to  convict;  Loyd  v. 
State,  22  Tex.  Ap.  649,  3  S.  W.  671,  reversing  where  the  descriptive 
averments  of  the  indictment  are  not  met  by  the  evidence;  McLaurine 
V.  State,  28  Tex.  Ap.  531,  13  S.  W.  992,  reversing  where  the  court 
charged  that  it  was  not  necessary  to  prove  ownership  as  alleged. 

In  Caaes  of  Theft  (Generally,  Proof  of  Value  is  Necessary  to  deter- 
mine the  punishment. 

Approved  in  Pittman  v.  State,  14  Tex.  Ap.  578,  reversing  where  the 
value  of  the  stolen  hog  was  not  alleged  in  the  indictment. 

10  Tex.  Ap.  686-690,  KEETON  ▼.  STATE. 

Bills  of  Exceptions  Should  be  Filed  During  the  Term  and  within 
ten  days  after  the  conclusion  of  the  trial,  but  exceptions  may  be  em- 
bodied in  a  statement  of  facts. 

Approved  in  Cullers  v.  Britton,  2  Tex.  Ap.  Civ.  212,  reaffirming 
rule;  Morris  v.  State,  17  Tex.  Ap.  667;  Cummins  v.  State,  12  Tex. 
Ap.  127,  both  affirming  conviction  where  the  bill  of  exceptions  was 
not  presented  within  the  statutory  time. 

Distinguished  in  Golden  v.  State,  22  Tex.  Ap.  12,  2  S.  W.  536,  judge 
may  certify  to  a  bill  of  exceptions  presented  within  statutory  time 
at  any  time  during  the  term. 

10  Tex.  Ap.  690-694,  GEBABD  ▼.  STATE. 

Where  One  la  Indicted  for  Embezzlement  of  one  hundred  and  fifty- 
five  dollars,  current  money  of  the  United  States,  the  state  must  prove 
that  it  was  of  the  value  alleged  and  current  money  of  the  United 
States  to  the  value  at  least  of  twenty  dollars. 

See  note,  98  Am.  Dec.  156. 

Distinguished  in  State  v.  Neilon,  43  Or.  175,  73  Pac.  324,  holding 
in  prosecution  for  embezzlement  of  taxes  received  by  sheriff^  where 
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i]i<dietment  alleged  eonversion  of  lawful  money  of  United  States,  not 
necessary  to  show  character  of  money. 

Denied  in  State  ▼.  Eastman,  62  Kan.  Z57,  63  Pae.  599,  upholding 
verdict  under  indictment  for  embezzlement,  stating  amount  embezzled 
is  one  hundred  and  seventy-eight  dollars,  as  court  takes  judicial  notice 
of  value  of  money. 

Aftflsr  an  Appeal  haa  Been  Taken  and  the  Jurisdiction  of  the  appel- 
late court  has  attached,  the  appeal  suspends  and  arrests  all  further 
proceedings  in  the  lower  court. 

Approved  in  Anderson  v.  Lederer,  53  Neb.  132,  73  N.  W.  665,  re- 
affirming rule;  Belcher  v.  State,  35  Tex.  Or.  169,  32  S.  W.  771,  revers- 
ing where  the  court  added  to  a  statement  of  facts  after  the  term; 
Miller  v.  State  (Tex.  Or.),  26  8.  W.  71,  recognizance  on  appeal  can- 
not be  amended  after  the  term  when  entered. 

10  Tex.  Ap.  685-698,  BPBUTLIi  ▼.  STATE. 

Want  of  Oonaent  of  the  Person  Having  Actual.  Poesession  of  the 
property  charged  to  have  been  stolen  may  be  proven  by  circumstantial 
evidence. 

BeaiBrmed  in  Schultz  v.  State,  20  Tex.  Ap.  311. 

10  Tex.  Ap.  700-704,  EBWIN  ▼.  STATE. 

Where  the  Evidence  Tended  to  Establish  Delirium  Tremens,  the 
charge  should  have  explained  that  species  of  insanity. 

Approved  in  Otto  v.  State,  47  Tex.  Gr.  131,  122  Am.  St.  Bep.  682, 
80  S.  W.  525,  setting  aside  conviction  for  homicide  where  court  failed 
to  charge  on  law  applicable  to  delirium  tremens  produced  by  use  of 
narcotics,  although  court  charged  on  intoxication  produced  by  recent 
use  of  ardent  spirits;  Burkhard  v.  State,  18  Tex.  Ap.  622,  reversing 
where  the  court  did  not  charge  upon  defendant's  temporary  insanity 
together  with  the  law  of  murder  in  the  second  degree;  Smith  v.  State, 
19  Tex.  Ap.  110,  reversing  where  court  makes  a  sudden  killing  with- 
out provocation  murder  in  the  second  degree,  yet  such  a  killing  could 
be  by  an  insane  man;  Giebel  v.  State,  28  Tex.  Ap.  171,  12  S.  W.  594, 
no  error  to  ask  witness  for  defense  if  defendant  knew  right  from 
wrong  where  defense  is  insanity;  Evers  v.  State,  31  Tex.  Gr.  330,  37 
Am.  St.  Bep.  820,  20  S.  W.  748,  18  L.  B.  A.  42,  error  for  cdurt  not 
to  explain  temporary  insanity  where  it  is  the*  only  kind  of  insanity 
shown  by  the  evidence;  Terrill  v.  State,  74  Wis.  288,  42  N.  W.  246, 
reversing  where  the  court  instructed  to  convict,  though  there  was  evi- 
dence that  the  defendant's  mind  was  diseased  other  than  by  temporary 
intoxication.  See  notes,  38  Am.  Bep.  648;  40  Am.  Bep.  560;  36  L.  B. 
A.  479. 

Dellxlum  Tremens  is  Species  of  Insanity,  and  Benders  Party  afflicted 
therewith  incapable  of  commission  of  crime. 
See  note,  36  L.  B.  A.  481. 

10  Tex.  Ap.  705-708,  BOSTIOK  ▼.  STATE. 
Where  Defendant  Moved  for  a  Continuance  to  Obtain  the  Testimony 

of  a  witness,  which  was  cumulative  to  the  testimony  of  his  mother, 
held  the  continuance  should  have  been  granted. 

Approved  in  Bostick  v.  State,  11  Tex.  Ap.  130,  reversing  where 
court  denied  defendant's  application  for  a  contiruance  where  the  new 
evidence  was  material. 
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10  Tex.  Ap.  708-714,  COLLtJM  ▼.  STATE. 

Where  the  Indictment  Charges  That  the  Parties  Did  TTnlawfnlly 
and  habituall7  have  sexual  intercourse  with  each  other,  it  is  insuffi- 
cient, in  that  it  does  not  charge  the  parties  with  living  together. 

Approved  in  Bird  v.  State,  27  Tex.  Ap.  637,  11  Am.  St.  Rep.  215, 

11  S.  W.  641,  Ledbetter  v.  State,  21  Tex.  Ap.  347,  17  S.  W.  428,  re- 
versing where  evidence  did  not  show  that  the  parties  lived  together; 
Mitten  v.  State,  24  Tex.  Ap.  349,  6  8.  W.  197,  reversing  where  the 
indictment  did  not  charge  parties  lived  together. 

It  l8  not  Necessary  to  Either  Allege  or  Prove  the  Name  of  the  other 
person  to  whom  one  of  the  parties  charged  with  adultery  was  lawfully 
wedded. 

Beaffirmed  in  HUdreth  v.  State,  19  Tex.  Ap.  199;  Lenert  v.  State 
(Tex.  Or.),  63  S.  W.  564.  , 

The  Word  "Habitual,'*  as  Used  In  the  Code  regarding  the  definition 
of  adultery,  is  not  one  of  technical  signification,  but  used  in  common 
acceptation,  and  hence  need  not  be  explained  in  the  court's  charge. 

Approved  in  Hilton  v.  State,  41  Tex.  Or.  192,  53  S.  W.  114,  refusing 
to  define  the  word  "habitually,"  used  in  charge  on  adultery. 
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11  T^z.  Ap.  1-6,  HABPEB  ▼.  STATE. 

CkMrroboratloii  of  an  Accomplice's  Testimony  must  be  upon  a  fact 
or  facts  which  are  criminative,  and  which  tend  to  connect  accused 
with  the  commission  of  the  offense. 

Approved  in  Clanton  t.  State,  13  Tex.  Ap.  157,  affirming  where  the 
testimony  of  accomplice  was  corroborated  by  evidence  connecting  ac- 
cused with  the  offense;  Dunn  v.  State,  15  Tex.  Ap.  562,  reversing 
where  there  was  no  criminative  fact  in  corroboration  of  the  accom- 
plice's evidence;  Boyd  v.  State,  24  Tex.  Ap.  583,  5  Am.  St.  Bep.  912, 
6  S.  W.  856,  reversing  where  the  corroborative  evidence  was  as  to 
matters  subsequent  to  the  offense. 

11  Teoc  Ap.  8-18,  ATKINS  ▼.  STATE. 

Any  Indecent  Familiarity  With  the  Person  of  a  Female  against  her 
will,  which  produced  a  sense  of  shame  or  other  disagreeable  emotion 
of  the  mind,  would  constitute  an  aggravated  assault  and  battery. 

Beaffirmed  in  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672. 

Pennltting  the  State's  Ck>misel  to  Oo  Outside  of  the  Becord  and  dis- 
cuss matters  not  in  evidence,  and  not  allowing  defendant's  counsel 
to  reply,  is  discretionary  with  the  judge,  and  his  ruling  will  not  be 
revised  unless  defendant  was  prejudiced. 

Approved  in  State  v.  Phelps,  5  S.  D.  495,  59  N.  W.  476,  allowing 
explanations  by  counsel  as  to  his  relation  to  the  prosecution  in  answer 
to  defendant's  counsel's  query  is  not  reversible  error.  See  note,  46 
L.  B.  A.  650,  660. 

A  New  Trial  will  not  be  Oranted  for  the  Purpose  of  impeaching  a 
witness. 

Beaffirmed  in  Grate  v.  State,  23  Tex.  Ap.  462,  5  S.  W.  246;  Cruse  v. 
State  (Tex.  Cr.),  21  S.  W.  371. 

Permitting  Proeecutlng  Attorney  to  Discuss  Church  Belations  of  par- 
ties in  prosecution  for  ravishment  is  not  reversible  error  where  evi- 
dence tended  to  show  defendant  was  minister  of  gospel. 

See  note,  46  L.  B.  A.  656. 

(203). 
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11  Tex.  Ap.  19-21,  COOK  ▼.  STATE. 

It  18  Error  to  Befose  to  Admit  Testimony  Material  and  pevtinent  to- 
the  defense  before  the  close  of  the  argument. 

Approved  in  Nolen  v.  State,  14  Tex.  Ap.  480,  the  court  can  admit 
further  testimonj  necessary  to  a  due  administration  of  justice  at  any 
time  before  the  close  of  the  argument. 

11  Tex.  Ap.  27-28,  CABMICHAEL  ▼.  STATE. 

An  TTnder-offlcer  or  Sergeant  of  tbe  Lesseee  of  the  state  peniten- 
tiary in  charge  of  a  convict  camp  may  carry  a  weapon  in  the  discharge 
of  his  duties. 

Approved  in  West  v.  State,  26  Tex.  Ap.  100,  9  S.  W.  486,  affirming 
conviction  of  a  penitentiary  guard  for  carrying  weapon  when  not  on 
duty, 

11  Tex.  Ap.  30-32,  DELPHINO  ▼.  STATE. 

The  Appellate  Court  will  not  Eeylse  Buling  of  Lower  Court  in  refus- 
ing a  continuance  unless  the  question  is  presented  by  a  bill  of  excep- 
tions reserved  at  the  trial  and  embodied  in  the  transcript. 

Beaffirmed  in  Cone  v.  State,  13  Tex.  Ap.  485. 

Where  the  Indictment  Charged  the  Property  as  Belonging  to  F.  A. 
Fater,  and  the  prosecuting  witness  testified  that  his  name  was  F.  B. 
Fater,  held  the  variance  in  the  middle  initial  is  not  fatal,  because  a 
middle  name  or  initial  is  not  known  to  law. 

Beaffirmed  in  Olibare  v.  State  (Tex.  Cr.),  48  S.  W.  70.  Approved 
in  Cox  V.  Durham,  128  Fed.  874,  holding  mistake  in  middle  initial  in 
warrant  for  arrest  immaterial. 

Distinguished  in  English  v.  State,  30  Tex.  Ap.  471,  18  S.  W.  95, 
reversing  where  the  indictment  charged  "M.  B.  Lewis"  with  frauds 
ulently  signing  an  order,  while  proof  showed  that  "B.  M.  Lewis'' 
signed  it. 

11  Tex.  Ap.  32-34,  HOY  ▼.  STATE. 

It  is  not  Incumbent  upon  the  Court  to  Instruct  the  Jury  upon  the 
law  of  limitation  when  there  is  nothing  in  the  evidence  which  raises 
a  doubt  as  to  whether  the  prosecution  is  barred. 

Approved  in  Gray  v.  State  (Tex.  Cr.),  68  S.  W.  799,  holding  evi- 
dence that  crime  was  within  the  time  being  clear,  instructions  un- 
necessary; Moore  v.  State,  20  Tex.  Ap.  280,  and  Cohen  v.  State,  20 
Tex.  Ap.  229,  unnecessary  to  charge  upon  question  of  limitation  when 
it  is  not  raised  by  the  evidence. 

Permitting  Witnesses  Placed  Under  the  Bule  to  Talk  Together  is 
discretionary  with  the  judge,  and  his  rulings  will  not  be  revised  unless 
defendant  was  prejudiced. 

Reaffirmed  in  Creswell  v.  State,  14  Tex.  Ap.  16;  Kennedy  v.  State, 
19  Tex.  Ap.  632. 

Misspelled  Words  do  not  Vitiate  Verdict  when  meaning  clear. 

Approved  in  Gaines  v.  State  (Tex.  Cr.),  77  S.  W.  12,  sustaining  ver- 
dict in  which  "penitentiary"  was  spelled  "pentiary."  See  note,  27  L. 
B.  A.  611. 

11  Tex.  Ap.  34-35,  EX  PABTE  aODFBEY. 

A  Misdemeanor  Prisoner  may  Work  Out  His  Fine  After  Maklng^ 
Oath  that  he  is  unable  to  pay  it,  but  if  convicted  of  a  felony  also,  the 
county  authorities  cannot  take  him  from  jail  and  hire  him  out. 
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Approyed  in  ChilderB  v.  State,  25  Tex.  Ap.  660,  8  S.  W.  928,  when 
the  answer  to  scire  facias  sets  out  that  the  defendant  had  been  im- 
prisoned and  released,  it  sets  out  a  sufficient  defense;  Ex  parte  Jones, 
38  Tex.  Or.  143,  41  S.  W.  626,  countj  authorities  cannot  take  a  pris- 
oner held  on  the  charge  of  robbery  for  the  purpose  of  hiring  him  out 
to  work  out  a  fine. 

11  Tax.  Ap.  36^8,  SHELTON  ▼.  STATE. 

Dedaratloiui  of  a  Oodef  endant  In  Besponse  to  Witness'  Question  as 
to  who  claimed  the  alleged  stolen  property  are  admissible  in  evidence 
at  the  trial  of  another  codef endant. 

Approved  in  Folder  v.  State,  23  Tex.  Ap.  486,  59  Am.  Bep.  778,  5 
S.  W.  146,  declarations  of  a  bystander  pointing  out  accused  are  not 
admisisible  as  res  gestae,  where  accused  did  not  know  that  he  was 
the  party  referred  to. 

11  Tex.  Ap.  40-46,  F0B8ETT  ▼.  STATE. 

Where  Defendant  la  Charged  With  Illegally  Marking  a  Yearling, 
the  property  of  another,  the  evidence  must  prove  that  defendant  was 
actuated  by  a  fraudulent  or  thievish  intent. 

Approved  in  Cresap  v.  State,  28  Tex.  Ap.  529,  13  S.  W.  992,  indict- 
ment charging  illegal  marking  and  branding  must  allege  that  it  was 
done  with  intent  to  defraud. 

In  Prosecution  for  Illegal  Marking  of  Cattle,  intent  may  be  proved 
by  surrounding  circumstances. 

Approved  in  People  v.  Strombeck,  145  Cal.  115,  78  Pac.  474,  sustain- 
ing conviction  where  evidence  of  surrounding  circumstances  was  con- 
fiieting  on  question  of  intent. 

11  Tex.  Ap.  4&-51,  SHTPP  ▼.  STATE. 

The  ProTlslons  of  the  Code  of  Criminal  Procedure  on  the  subject  of 
the  jury  communicating  with  the  court  and  asking  further  instruc- 
tions are  all  definitely  pointed  out  in  articles  695,  696  and  697. 

Approved  in  Willis  v.  State,  24  Tex.  Ap.  589,  6  S.  W.  859,  that  a 
trial  jury  propounded  a  question  to  the  judge  in  writing  not  signed 
by  the  foreman,  but  by  a  trial  juror,  is  a  mere  irregularity. 

It  18  Beversible  Error  for  the  Court  to  Olve  Additional  Instructions 
to  the  jury  in  the  absence  of  the  defendant  when  he  is  charged  with 
a  felony. 

Approved  in  Burton  v.  State,  46  Tex.  Cr.  496,  81  S.  W.  743,  holding 
it  error  to  allow  witness  to  restate  his  testimony  to  jury  in  absence 
of  defendant;  Chapman  v.  State,  42  Tex.  Gr.  138,  57  S.  W.  966,  re- 
versing where  trial  judge  on  Mondays  for  three  successive  weeks  prior 
to  trial  of  and  in  absence  of  defendant  in  homicide  case  read  a  lecture 
on  the  folly  of  the  "hip-pocket  defense"  and  arguments  of  reasonable 
doubt.     See  note,  5  L.  B.  A.  ^34. 

Distinguished  in  Gardner  v.  State,  56  Tex.  Gr.  598,  120  8.  W.  897, 
holding  rule  changed  by  statute. 

11  Tex.  Ap.  61-56,  THOMPSON  v.  STATE. 

Where  Defendant  le  Charged  With  Bape,  Evidence  as  to  an  As- 
sault upon  the  father  in  law  of  the  prosecutrix  who  was  defending  her 
is  admissible  as  res  gestae. 

See  notes,  95  Am.  Dec.  68;  62  L.  B.  A.  315,  338. 
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11  Tex.  Ap.  56-63,  MOOK  ▼.  STATE. 

Wlien  a  Taxpayer  is  Charged  With  Failure  to  Return  His  List  of 
taxable  property  to  board  of  eqaalization  under  article  113  of  the 
Penal  Code,  he  should  have  an  opportunity  to  exculpate  himself  before 
the  board  before  he  would  be  amenable  to  the  penal  statutes. 

Approved  in  Galbraith  v.  State,  33  Tex.  Gr.  333,  26  S.  W.  503,  de- 
fendant cannot  be  prosecuted  for  failure  to  make  out  list  of  his  tax- 
able property  until  article  4716,  Bevised  Statutes,  has  been  pursued. 

11  Tex.  Ap.  67-78,  COLE  ▼.  STATE. 

The  Same  Particularity  In  Preparing  an  Aflldayit  for  an  informa- 
tion is  not  required  as  in  preparing  an  information  based  on  the  affi- 
davit; there  should  be  a  substantial  agreement  between  the  affidavit 
and  the  information  in  matters  of  substance. 

Approved  in  Pittman  v.  State,  14  Tex.  Ap.  577,  an  affidavit  need 
not  charge  that  the  taking  was  fraudulent  to  sustain  an  information 
for  theft  charging  that  the  property  was  fraudulently  taken;  Huff 
v.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  variance  aa  to  the  time  of  the 
commission  of  the  offense  in  affidavit  and  information  is  fatal. 

It  is  Reversible  Error  for  the  Courts  After  the  Trial  of  the  Case  had 
commenced  and  counsel  were  arguing,  to  require  the  information  to  be 
read  and  the  plea  of  not  guilty  to  be  entered,  for  a  trial  without  a 
plea  is  not  a  trial,  and  if  defendant  refuses  to  plead,  the  plea  of  not 
guilty  must  be  then  entered  for  him. 

Approved  in  George  v.  State,  11  Tex.  Ap.  98,  Shaw  v.  State,  17 
Tex.  Ap.  226,  reaffirming  rule;  Fossett  v.  State,  43  Tex.  Cr.  124,  67 
S.  W.  324,  holding  where  defendant  fled  before  court  entered  its  ruling 
denying  a  continuance  and  before  it  announced  its  decision  overruling 
demurrer,  bail  bond  still  operative  and  sureties  liable;  Tamplin  v. 
State  (Tex.  Cr.),  32  S.  W.  543,  it  is  fatal  error  where  record  fails  to 
show  that  defendant  pleaded  to  the  indictment.  See  note,  13  L.  B.  A. 
(n.  s.)  812. 

11  Tez.  Ap.  73-76,  KENNEDY  ▼.  STATE. 

Where  Defendant  is  Charged  With  aa  Aggravated  Assault,  he  may 
be  convicted  of  a  simple  assault. 

Approved  in  Gaston  v.  State,  11  Tex.  Ap.  146,  the  terms  "aggra- 
vated assault"  and  "aggravated  assault  and  battery"  are  synonymous. 

11  Tez.  Ap.  76-80,  DAFFIN  ▼.  STATE. 

It  l8  Error  to  Refuse  to  Permit  Counsel  to  Cross-examine  a  Wit- 
ness in  regard  to  a  difficulty  with  defendant  which  would  tend  to 
show  the  animus  and  bias  of  the  witness  toward  the  defendant. 

Approved  in  Watts  v.  State,  18  Tex.  Ap.  384,  a  witness  may  be  re- 
quired to  explain  whatever  would  show  bias  on  his'  part;  Surrell  v. 
State,  29  Tex.  Ap.  325,  15  S.  W.  817,  a  witness  may  be  cross-exam- 
ined on  questions  embracing  bias,  motive,  etc.,  not  collateral  to  the 
issue;  State  v.  Malmberg,  14  N.  D.  528,  106  N.  W.  616,  holding  it 
error  not  to  allow  on  cross-examination  questions  to  show  hostile 
feeling  and  rivalry  between  witness  and  defendant  and  to  impeach 
his  former  testimony  that  he  had  no  unfriendly  feeling  for  defend- 
ant. 

Testimony  of  Wife  Is  Admissible  when  that  of  her  husband  would 
be. 

Approved  in  Spencer  v.  State,  52  Tex.  Cr.  292,  106  S.  W.  387,  hold- 
ing woman  could  not  testify  when  her  husband  had  been  indicted 
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for  same  offense  but  hj  different  indictment;  Hardin  v.  State,  51 
Tex.  Cr.  562,  103  S.  W.  402,  holding  in  prosecution  for  murder  the 
wife  of  defendant's  brother  can  testify  that  her  husband  did  the 
killing. 

Distinguished  in  Brock  y.  State,  44  Tex.  Cr.  340,  100  Am.  St. 
Bep.  859,  71  S.  W.  21,  60  L.  B.  A.  465,  holding  it  error  to  allow  wife 
to  testify  against  husband,  though  no  objection  made  at  trial. 

11  Tex.  Ap.  80-84,  BOYD  ▼.  STATE. 

A  Nolle  Prosequi  of  an  Information  Does  not  Prevent  the  Use  of 
the  same  complaint  or  affidavit  as  a  basis'  for  a  new  information. 

Approved  in  Johnson  v.  State,  19  Tex.  Ap.  546,  the  insufficiency  of 
an  information  does  not  necessarily  vitiate  the  affidavit. 

11  Tex.  Ap.  84-89,  CB08S  ▼.  STATE. 

Judgment  wlU  be  Beversed  Where  No  Venue  is  proven. 

Approved  in  Bowling  v.  State,  13  Tex.  Ap.  338,  reversing  where 
the  proof  did  not  connect  defendant  with  the  theft  of  a  horse  in 
Washington  county  as  alleged  iu  the  indictment. 

The  Enforcement  of  the  Bole  to  Sequester  Witnesses  rests  in  the 
discretion  of  the  trial  judge,  and  his  rulings  will  not  be  revised  un- 
less defendant  was  prejudiced. 

Beaffirmed  in  George  v.  State,  17  Tex.  Ap.  516. 
.    The  Extent  to  Which  Counsel  may  in  Argument  be  Permitted  to 
read  from  books  is  confided  to  the  discretion  of  the  judge,  and  his 
mlings  will  not  be  revised  unlebs  defendant  was  prejudiced. 

Approved  in  Collins  v.  State,  20  Tex.  Ap.  420,  Smith  v.  State,  21 
Tex.  Ap.  307,  17  S.  W.  473,  both  reaffirming  rule;  Lott  v.  State,  18 
Tex.  Ap.  632,  reversing  where  the  law  which  defendant's  counsel 
wished  to  read  to  the  jury  was  pertinent  to  the  case.  See  note,  40 
L.  B.  A.  572,  573. 

11  Tex.  Ap.  89-92,  PUUiEN  ▼.  STATE. 

An  Application  for  Continuance  on  Account  of  Absent  Witness 
must  negative  that  such  absence  is  by  procurement  or  consent  of 
defendant. 

Beaffirmed  in  Boberts  v.  State  (Tex.  Cr.),  51  S.  W.  384. 

11  Tex.  Ap.  92-95,  40  Am.  Bep.  787,  FBEEMAN  ▼.  STATE. 

Where  Defendant  is  Charged  With  Incest  With  His  Stepdaughter, 
and  she  is  the  principal  prosecuting  witness,  defendant  cannot  be 
convicted  on  her  testimony  unless  corroborated  by  other  testimony. 

Approved  in  Williams  v.  State,  33  Tex.  Cr.  135,  47  Am.  St.  Bep. 
22,  25  S.  W.  630,  following  rule;  Mercer  v.  State,  17  Tex.  Ap.  465, 
affirming  where  court  correctly  charged  upon  the  subject  of  accom- 
plice testimony;  Stewart  v.  State,  35  Tex.  Cr.  178,  32  S.  W.  767,  re- 
versing where  court  did  not  charge  upon  the  law  of  accomplice's 
eridence  where  defendant  is  charged  with  rape  of  his  daughter; 
Gark  v.  State,  39  Tex.  Cr.  182,  73  Am.  St.  Bep.  919,  45  S.  W.  576, 
and  Coburn  v.  State,  36  Tex.  Cr.  258,  36  S.  W.  442,  reversing  where 
circumstances  raised  issue  that  a  witness  was  an  accomplice  and 
the  court  did  not  charge  upon  accomplice  evidence;  State  v.  Jarvis, 
18  Or.  364,  23  Pac.  252,  and  State  v.  Eellar,  8  N.  D.  564,  73  Am.  St. 
Bep.  777,  80  N.  W.  477,  female  participant  in  an  incestuous  inter- 
course  ia   an  accomplice  and  her  testimony  must  be  corroborated. 
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See  notes,  2  Am.  St.  Bep.  843;  73  Am.  St.  Bep.  778;  73  Am.  St.  Bep. 
920;  111  Am.  St.  Bep.  26;  98  Am.  St.  Bep.  178. 

If  a  Wltneas  Implicates  Himself,  It  is  Immaterial  that  he  claims  to 
have  been  coerced. 

Beaffirmed  in  Blakely  y.  State,  24  Tex.  Ap.  625,  6  Am.  St.  Bep. 

916,  7  S.  W.  235.    See  note,  41  Am.  Bep.  250. 

11  Tex.  Ap.  95-99,  GEOBQE  ▼.  STATE. 

Where  the  Indictment  Charges  That  the  Offense  was  an  assault 
committed  by  an  adnlt  male  upon  a  female,  held  the  term  "adult 
male"  means  a  male  who  had  attained  the  age  of  twenty-one  years 
and  that  the  state  must  prove  an  adult  male  as  alleged. 

Approved  in  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  fol- 
lowing rule;  Andrews  v.  State,  13  Tex.  Ap.  344,  reversing  where 
there  ib'  no  evidence  to  prove  the  allegation  that  defendant  was  an 
adult  male;  Bell  v.  State,  18  Tex.  Ap.  55,  51  Am.  Bep.  293,  the  term 
"child"  means  a  boy  under  fourteen  or  a  girl  under  twelve. 

Violent  and  Indecent  Familiarity  With  the  Person  of  a  Female 
against  her  will  with  intent  to  have  improper  connection  with  her 
is  an  aggravated  assault. 

Approved  in  Slawson  v.  State,  39  Tex.  Cr.  179,  73  Am.  St.  Bep. 

917,  45  S.  W.  675,  aggravated  assault  may  bo  accomplished  by  any 
means  which  inflict   disgrace  upon   the   assaulted   party. 

The  Court  can  Admit  Evidence  Any  Time  Before  the  Close  of  the 
argument  for  the  due  administration  of  justice. 

Approved  in  Nolen  v.  State,  14  Tex.  Ap.  480,  the  court  can  admit 
further  testimony  necessary  to  a  due  administration  of  justice  any 
time  before  close  of  argument. 

It  is  Beverslble  Error  to  Fail  to  Bequire  Defendant  to  Plead  before 
introduction  of  evidence  commences. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

11  Tex.  Ap.  99-102,  SNOW  ▼.  STATE. 

Where  a  Cause  is  Transferred  by  a  Special  Judge  from  the  dis- 
trict court  to  the  county  court,  the  record  of  transfer  should  show 
the  authority  of  the  special  judge  to  transfer  the  cause,  and  also  how 
he  became  special  judge. 

Approved  in  Smith  v.  State,  24  Tex.  Ap.  297,  6  S.  W.  41,  reversing 
where  the  record  does  not  show  the  reasons  for  the  selection  of  the 
special  judge;  Schwartz  v.  State,  38  Tex.  Cr.  28,  40  S.  W.  976,  the 
record  of  transfer  of  a  case  by  a  special  judge  need  not  set  forth 
the  election  and  qualification  of  the  special  judge. 

11  Tex.  Ap.  102-106,  FLOBEZ  ▼.  STATE. 

Where  Defendant  is  Prosecuted  for  Bribing  an  Officer  de  facto,  he 
cannot  raise  the  defense  that  the  officer  bribed  is  not  an  officer  de 
jure,  for  the  regularity  of  his  appointment  and  qualification  are  not 
in  issue. 

Approved  in  Moseley  v.  State,  25  Tex.  Ap.  520,  8  S.  W.  653,  where 
defendant  is  charged  with  bribery  for  releasing  a  prisoner,  he  can- 
not question  the  legality  of  the  arrest  as  it  is  not  in  issue;  State  v. 
Ray,  153  Ind.  336,  54  N.  E.  1068,  and  State  v.  Duncan,  153  Ind.  320, 
322,  54  N.  E.  1067,  an  officer  de  facto  being  prosecuted  for  bribery 
cannot  raise  the  question  whether  or  not  he  was  an  officer  de  jure. 
See  notes,  97  Am.  Dec.  715;  116  Am.  St.  Bep.  44« 
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In  Protecntioa  for  Oifer  to  Bribe  Jailer  to  Proctire  Beleaee,  fact 
that  mittimus  was  not  directed  to  jailer  is  immaterial. 

Distin^ished  in  Moore  v.  State,  44  Tex.  Cr.  162,  69  S.  W.  522, 
holding  it  not  indictable  to  offer  money  to  deputy  sheriff  to  permit 
escape  of  one  unlawfully  in  his  custody;  State  v.  Butler,  178  Mo.  329, 
77  S.  W.  576,  holding,  under  penal  statute  against  offering  bribe  to 
public  officer  to  influence  bis  vote  on  any  question  which  may  "by 
law  be  brought  before  him  in  his  official  capacity,"  where  the  ques- 
tion on  which  he  was  sought  to  be  influenced  could  not  be  legally 
brought  before  him,  it  was  not  crime. 

Miscellaneous. — Cited  in  McEIroy  ▼.  State,  53  Tex.  Gr.  60,  111  S. 
W.  949,  as  to  when  witness  is  to  be  regarded  as  accomplice. 

11  TaoL  Ap.  105-109,  FOSTEB  ▼.  STATE. 

Where  the  Eyidence  Shows  That  the  Deceased  was  Advancing  on 
the  defendant  in  a  threatening  manner,  it  was  error  to  charge  the 
jury  that  defendant  should  have  resorted  to  all  other  means  to  pre- 
vent the  injury  except  to  retreat  before  killing. 

Approved  in  Morgan  v.  State,  16  Tex.  Ap.  634,  and  Branch  v.  State, 
15  Tex.  Ap.  103,  defendant  need  not  have  resorted  to  all  other 
means  save  retreat  before  killing,  where  the  evident  purpose  of  de- 
ceased's attack  was  to  kiU  defendant;  Hunnicutt  v.  State,  20  Tex. 
Ap.  645,  reversing  where  court  charged  that  defendant  should  have 
resorted  to  all  other  means  before  killing  on  reasonable  expectation 
of  death;  Pierce  v.  State,  21  Tex.  Ap.  548,  1  S.  W.  ^64,  reversing 
where  the  evidence  demanded  a  charge  upon  the  law  of  self-defense. 

11  Tex.  AiK  110-114,  BAGEB  ▼.  STATE. 

It  is  Error  to  Permit  a  Witness  to  Testify  as  to  the  Contents  of  a 
written  instrument. 

Approved  in  Wyers  v.  State,  13  Tex.  Ap.  58,  the  book  in  which 
brands  were  recorded  is  the  best  evidence  of  the  brand;  Huff  v. 
SUte,  23  Texj  Ap.  294,  4  S.  W.  892,  it  is  reversible  error  to  allow  a 
witness  to  testify  to  the  contents  of  an  instrument  which  is'  in  court. 

The  Ck>iirt  Should  Grant  Defendant  Time  to  Prepare  His  Bill  of 
exceptions  where  he  has  reserved  exceptions  to  the  rulings  of  the 
eourt. 

Approved  in  Knox  v.  State,  11  Tex.  Ap.  152,  defendant  has  the 
right  to  ask  time  to  prepare  his  bill  of  exceptions;  Smith  v.  State, 
19  Tex.  Ap.  109,  it  i&'  error  to  refuse  defendant's  request  for  time  to 
prepare  a  bill  of  exceptions  at  the  time  of  making  his  exception; 
Kennedy  v.  State,  19  Tex.  Ap.  630,  defendant  must  show  prejudice 
to  secure  a  reversal  because  the  court  refused  him  time  to  prepare 
his  bill  of  exceptions  during  the  trial. 

Where  the  Prosecntion  has  Drawn  Out  Part  of  a  Conversation  be- 
tween the  witness  and  defendant,  in  which  the  witness  accused  the 
defendant  of  theft,  it  is  error  not  to  permit  the  defendant  on  cross- 
examination  to  bring  out  his  reply  to  the  accusation. 

Approved  in  White  v.  State,  18  Tex.  Ap.  63,  declarations*  by  de- 
fendant that  the  alleged  stolen  cattle  belonged  to  a  third  party  are 
self-serving  and  inadmissible;  Bainey  v.  State,  20  Tex.  Ap.  470,  no 
error  for  the  state  to  solicit  in  rebuttal  testimony  to  imputation 
brought  out  by  the  defendant  on  cross-examination;  Stockman  v. 
State,  24  Tex.  Ap.  392,  5  Am.  St.  Bep.  895,  6  S.  W.  299,  defendant's 
reasons  for  refusing  to  give  up  stolen  property  should  be  allowed  as 
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explanatory  of  his  admission  of  having  the  property.  See  note,  82 
Am.  Dec.  344. 

Where  the  Defendant  was  Found  Ooilty  and  Fined  One  Dollar  for 
the  theft  of  property  under  the  value  of  twenty  dollars,  the  verdict 
is  insufficient,  in  that  the  imprisonment  of  the  defendant  is  not  a 
part  of  the  punishment. 

Approved  in  Johnson  v.  State,  18  Tex.  Ap.  8,  reversing  where  de- 
fendant was  convicted  of  the  theft  of  a  barrel  of  lime,  valued  at 
two  dollars,  and  fined  one  dollar. 

It  is  Permissible  for  Defendant's  Coonsel  to  Ask  Prosecating  Wit- 
ness whether  he  made  a  certain  statement,  with  a  view  to  showing 
his  animus*  toward  defendant. 

Approved  in  Gilber  v.  State,  56  Tex.  Cr.  462,  120  S*  W.  864,  re- 
affirming rule. 

11  Tez.  Ap.  114-116,  BBUMLEY  ▼.  STATE. 

Where  Clerk's  Certificate  in  Transferring  Misdemeanor  Case  from 
district  to  county  court  is  not  accompanied  by  copy  of  the  proceed- 
ings in  district  court,  the  indictment  should  be  quashed. 

Approved  in  Cobb  v.  State,  51  Tex.  Cr.  465,  102  S.  W.  1152,  hold- 
ing it  unauthorized  for  district  clerk  to  put  seal  on  papers  after  they 
are  filed  in  county  court;  Brannon  v.  State,  23  Tex.  Ap.  428,  5  S.  W. 
132,  substantial  compliance  with  statute  is  all  that  is  required  in 
transfer  of  causes  from  district  to  county  courts;  Mitten  v.  State, 
24  Tex.  Ap.  348,  6  S.  W.  1&6,  reversing  where  certificate  of  transfer 
showed  indictment  found  in  1886  and  presented  at  term  of  court  in 
1885;  Estes  v.  State,  33  Tex.  Cr.  561,  28  S.  W.  469,  reversing  where 
the  transcript  of  transfer  does  not  show  a  presentment  of  the  indict- 
ment by  the  grand  jury. 

Where  an  Indictment  Charges  That  Defendant  sold  "one  drink  of 
spiritous  liquors,"  it  is  not  vitiated  by  reason  of  the  bad  spelling, 
and  the  rule  of  idem  sonans  would  also  apply. 

Approved  in  Mason  v.  State,  47  Tex.  Cr.  404,  83  S.  W.  690,  holding 
evidence  not  sufficient  to  prove  intent  to  commit  rape;  Keller  v. 
State,  25  Tex.  Ap.  327,  8  S.  W.  276,  sustaining  information  where  the 
word  "inhabitance"  was  used  for  "inhabitants";  Bonner  v.  State,  38 
Tex.  Cr.  602,  44  S.  W.  173,  holding  indictment  should  be  quashed 
where  transcript  of  transfer  shows  the  name  "Albert  Bonner"  and  the 
indictment  charges  "William  Bonner." 

11  Tez.  Ap.  116-126,  HAMILTON  v.  STATE. 

An  Allegation  Charging  That  Defendant  Entered  a  House  by 
fraud,  with  intent  to  rape  by  force,  is  insufficient  to  support  a  con- 
viction of  burglary. 

Approved  in  Boss  v.  State,  16  Tex.  Ap.  559,  reversing  where  court 
charged  that  force  was  not  necessary  to  constitute  burglary  where 
the  entry  was  at  night-time;  Melton  v.  State,  24  Tex.  Ap.  289,  6  S. 
W.  304,  reversing  where  the  proof  showed  that  defei^dant  entered 
through  open  doors  and  used  no  force;  Painter  v.  State,  26  Tex.  Ap. 
465,  9  S.  W.  774,  affirming  conviction  of  burglary  where  shown 
that  the  usual  place  of  entry  was  closed;  Miller  v.  State,  28  Tex.  Ap. 
446,  13  S.  W.  646,  reversing  where  court  did  not  instruct  that  entry 
into  house  must  be  made  with  the  intent  to  commit  theft;  St.  Louis 
V.  State  (Tex.  Cr.),  59  S.  W.  890,  reversing  where  the  court  did  not 
charge  upon  fraudulent  entry  in  a  prosecution  for  burglary;   State 
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▼.  Worthen,  111  Iowa,  270,  82  N.  W.  911,  Bustaining  conviction  of 
attempt  to  commit  larceny  where  defendant  entered  a  house  and  was 
discovered  in  a  room  occupied  bj  a  female. 

Where  Defendant  was  Charged  With  Attempt  to  Commit  Rape  hy 
force,  and  the  evidence  shows  that  one  of  three  females  was  awakened 
by  something  touching  her  foot,  held  not  sufficient  force  to  prove  the 
allegation. 

Approved  in  Carroll  v.  State,  24  Tex.  Ap.  368,  6  S.  W.  1»0,  simply 
calling  a  name  is  not  sufficient  force  to  sustain  a  conviction  for  an 
assault  with  intent  to  commit  rape;  Coleman  v.  State,  26  Tex.  Ap. 
259,  9  S.  W.  610,  reversing  where  the  evidence  was  insufficient  to 
prove  that  defendant  entered  the  house  with  intent  to  commit  rape. 

11  Tex.  Ap.  126-132,  B08TICK  ▼.  STATE. 

Cnmnlatiye  Testimiony  Which  is  Important  to  the  defendant  may 
be  introduced  at  any  time  before  the  close  of  argument. 
Followed  in  Nolen  v.  State,  14  Tex.  Ap.  480. 

11  Tex.  Ap.  132-140,  TTHJ.  ▼.  STATE. 

Where  One  Person  has  the  Ownership  of  Property,  and  another 
has  the  possession,  charge  or  control  of  the  same,  the  ownership  may 
be  alleged  in  either. 

Approved  in  United  States  v.  Jones,  31  Fed.  719,  if  proof  shows 
one  has  certain  trusts  or  duties  to  perform  with  reference  to  the 
stolen  goods,  it  will  support  the  allegation  of  ownership  in  him. 
See  notes,  21  L.  B.  A.  (n.  s.)  315;  1  L.  B.  A.  105. 

Defendant  cannot  be  Conyicted  on  His  Own  Confession  unless  the 
corpus  delicti  is  shown  aliunde  and  this  cannot  be  shown  by  con- 
fessions. 

Approved  in  White  v.  State,  40  Tex.  Cr.  370,  50  S.  W.  707,  affirm- 
ing where  the  state  clearly  proved  corpus  delicti  and  the  guilty 
agency  of  defendant  by  his  confession.     See  note,  68  L.  B.  A.  41,  51. 

Distinguished  in  Landreth  v.  State,  44  Tex.  Cr.  242,  70  S.  W.  759, 
holding  corroborating  evidence  sufficient  to  prove  corpus  delicti. 

11  Tex.  Ap.  140-143,  BAILEY  ▼.  STATE. 

The  Appellate  Court  will  not  Act  upon  a  Motion  for  Rehearing 
Hied  more  then  fifteen  days  after  the  rendition  of  judgment. 

Beaffirmed  in  Craddock  v.  State,  15  Tex.  Ap.  643. 

The  Fact  That  Another  Indictment  was  Then  Pending  in  the  same 
or  some  other  court,  for  the  same  offense,  can  never  be  interposed 
to  a  prosecution. 

Beaffirmed  in  Hartley  v.  State,  53  Neb.  323,  73  N.  W.  747.  Ap- 
proved in  Smith  v.  State,  42  Fla.  238,  27  So.  868,  holding  it  not  error 
to  permit  second  indictment  to  be  presented  and  filed  while  former 
one  pending. 

Objection  That  the  Mtnntes  of  Court  Failed  to  Show  that  the  in- 
dictment was  presented  must  be  made  before  verdict. 

Beaffirmed  in  McDaniel  v.  State,  24  Tex.  Ap.  558,  7  S.  W.  250. 

The  Court  of  Appeals  may  Correct  Clerical  Errors,  Mistakes,  or 
defects  of  form,  or  make  additions  of  matters  which  may  be  neces- 
sary to  carry  out  the  judgment  of  the  court. 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  362,  98  S.  W. 
885,  correcting  judgment  so  as  to  include  ninth  and  tenth  require- 
ments of  article  831,  Code  of  Criminal  Procedure. 
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11  Tez.  Ap.  143-147,  GASTON  ▼.  STATE. 

The  Certificate  of  tlie  District  Clerk  WUch  Sets  Out  Tliat  For»- 
C^oing  is  a  true  copy  of  all  the  proceedings  taken  in  the  above  case 
in  the  district  court,  together  with  a  true  statement  of  the  bill  of 
costs  accrued  therein,  in  the  district  court,  and  that  the  indictment 
and  all  papers  relating  to  the  same  on  file  in  said  court,  are  herewith 
transmitted,  is  a  substantial  compliance  with  the  provisions  of  the 
statute. 

Beafirmed  in  Brannon  v.  State,  23  Tex.  Ap.  428,  5  S.  W.  132. 

Axipellate  Court  will  not  Beyise  a  Bullng  Befusing  Continnaiioe 
unless  exceptions  reserved  to  the  ruling  are  set  out  in  a  bill  of  ex- 
ceptions. 

Approved  in  Green  v.  State,  49  Tex.  Cr.  647,  98  S.  W.  1060,  Griffith 
V.  State,  48  Tex.  Cr.  575,  89  S.  W.  832,  Gone  v.  State,  13  Tex.  Ap. 
485,  ^nd  Prator  v.  State,  15  Tex.  Ap.  368,  all  reaffirming  rule;  Hays 
V.  State  (Tex.  Cr.),  20  S.  W.  548,  recital  in  judgment  of  refusal  of 
continuance  is  no  substitute  for  bill  of  exceptions. 

Failure  to  Prove  That  Defendant  was  an  Adult  Male  as  alleged 
will  not  be  ground  for  a  reversal,  where  the  statement  of  facts 
shows  no  question  or  controversy  was  raised  in  regard  to  the  matter. 

Approved  in  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  affirm- 
ing conviction  where  there  was  no  proof  of  adult  male,  but  that 
defendant  was  referred  to  as  a  man  and  railroad  hand. 

Distinguished  in  Hartsell  v.  State,  55  Tex.  Cr.  390,  116  S.  W.  1159, 
reversing  conviction  for  aggravated  assault  where  prosecutrix  re- 
ferred to  accused  as  a  boy  and  as  a  man. 

11  Tex.  Ap.  148-162,  KNOX  ▼.  STATE. 

It  is  Beversible  Error  to  Befuae  Defendant  Time  to  prepare  his  bill 
of  exceptions. 

Approved  in  Smith  v.  State,  19  Tex.  Ap.  109,  reversing  where 
court  refused  defendant's  request  for  time  to  prepare  a  bill  of  ex- 
ceptions; Kennedy  v.  State,  19  Tex.  Ap.  630,  affirming  conviction 
where  the  record  fails  to  show  that  the  defendant  was  prejudiced 
by  court's  refusal  to  give  time  for  him  to  prepare  his  bill  of  excep- 
tions. 

11  Tez.  Ap.  153-169,  COHEA  ▼.  STATE. 

Confessions  of  a  Co-conspirator  Made  in  Defendant's  Absence  and 
after  the  commission  of  the  offense  are  not  admissible. 

Approved  in  Spencer  v.  State,  52  Tex.  Cr.  292,  106  S.  W.  387, 
Crook  V.  State,  27  Tex.  Ap.  240,  11  S.  W.  446,  Sessions  v.  Stale,  37 
Tex.  Cr.  63,  38  S.  W.  623,  all  reaffirming  rule;  People  v.  Zimmerman, 
3  Cal.  Ap.  87,  84  Pac.  447,  holding  conspiracy  cannot  be  proved  by 
evidence  of  declarations  of  co-conspirator;  Armstead  v.  State,  22 
Tex.  Ap.  59,  2  S.  W.  629,  reversing  where  the  declarations  of  co- 
defendant  were  subsequent  to  the  commission  of  the  murder;  Maines 
V.  State,  23  Tex.  Ap.  576,  5  S.  W.  124,  reversing  where  conversations 
between  several  state's  witnesses  in  the  absence  of  defendant  were 
admitted  in  evidence.     See  note,  3  Am.  St.  Rep.  487,  488. 

Where  Defendant  is  Charged  With  the  Theft  of  Property  of  the 
value  of  twenty  dollars  or  over,  a  verdict  finding  defendant  guilty 
of  the  offense  charged  in  the  indictment  is  sufficient  to  find  that 
defendant  is  guilty  of  theft  of  property  over  the  value  of  twenty 
dollars. 
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Approved  in  Foster  v.  State,  21  Tez.  Ap.  87,  17  S.  W.  550,  affirming 
eonviction  where  the  verdict  found  defendant  guilty  as  charged  in 
the  indictment. 

U  Tex.  Ap.  169-172,  EX  PABTE  BOLAND. 

A  Himicipallty  may  Issae  Process  for  a  Violation  of  its  penal  ordi- 
nances in  its  own  name;  it  is  only  necessary  that  prosecutions  should 
be  conducted  in  the  name  of  the  state  when  the  prosecution  shall  be 
for  a  violation  of  the  laws  of  the  state. 

Approved  in  Bautseh  v.  State,  27  Tez.  Ap.  346,  11  S.  W.  415,  Ex 
parte  Fagg,  38  Tez.  Cr.  587,  44  8.  W.  296,  reaffirming  rule;  Martin 
V.  State,  44  Tez.  Or.  199,  69  S.  W.  509,  holding  under  corporation 
court  act,  where  prosecution  for  flne  under  city  ordinance  is  in  name 
of  state  though  for  benefit  of  city,  appeal  bond  should  follow  judg- 
ment and  be  payable  to  state;  Territory  of  Hawaii  v.  Whitney,  17 
Haw.  186,  holding  prosecution  for  offense  against  county  ordinance 
ahould  be  in  name  of  territory;  Leach  v.  State,  36  Tez.  Or.  253,  36 
8.  W.  474,  processes  from  city  courts  for  state  offenses  must  run  in 
the  name  of  the  state. 

A  P«E8on  Bestrained  of  Hla  Liberty  Ukider  a  Voidable  Proceeding 
cannot  be  released  on  habeas  corpus. 

Approved  in  Ex  parte  Dickerson,  30  Tex.  Ap.  450,  17  S.  W.  1077, 
following  rule;  Ex  parte  Degener,  30  Tex.  Ap.  576,  17  S.  W.  1114, 
granting  writ  of  habeas  corpus  where  the  judgment  of  another  court 
against  the  relators  was  unauthorized  and  void;  Ex  parte  Echhart 
(Tex.  Or.),  50  S.  W.  350,  habeas  corpus  will  not  avoid  trial  on  infor- 
mation because  of  irregularities  in  proceedings;  Ex  parte  English 
(Tex.  Or.),  53  S.  W.  106,  habeas  corpus  cannot  be  used  as  an  appeal; 
Ex  parte  Patterson,  42  Tex.  Or.  259,  58  S.  W.  1012,  51  L.  B.  A.  654, 
granting  writ  of  habeas  corpus  where  the  relator  was  imprisoned  by 
virtue  of  an  illegal  ordinance;  Ex  parte  Douthitt  (Tex.  Ot.)i  63 
8.  W.  131,  denying  writ  of  habeas  corpus  where  the  judgment  was 
not  void. 

The  Writ  of  Habeas  Cknpiu  Does  not  Operate  as  a  Writ  of  Error, 
a  certiorari,  or  as  an  appeal. 

'  Approved  in  Ex  parte  Cox,  53  Tex.  Or.  241,  242,  109  8.  W.  369, 
conviction  of  misdemeanor  in  county  court  cannot  be  attacked  by 
habeaa  corpus;  Ex  parte  Beeler,  41  Tex.  Or.  241,  53  S.  W.  858,  deny- 
ing writ  where  misnomer  appeared  in  entry  of  sentence,  the  sentence- 
as  whole  being  sufficient;  Ex  parte  Dickerson,  30  Tex.  Ap.  449,  17 
8.  W.  1077,  the  judgment  of  court  of  competent  jurisdiction  cannot 
be  collaterally  attacked  by  habeas  corpus;  In  re  Betts,  36  Neb.  285, 
54  K.  W.  524,  denying  writ  of  habeas  corpus  where  the  errors  relied 
en  are  not  jurisdictional;  State  v.  Klock,  48  La.  An.  70,  55  Am.  St. 
Bep.  262,  18  So.  958,  and  Ex  parte  Prince,  27  Fla.  202,  26  Am.  St. 
Bep.  71,  9  So.  660,  writ  of  habeas  corpus  cannot  act  as  a  substitute 
for  demurrer,  writ  of  error  or  an  appeal.  See  note,  87  Am.  St.  Bep. 
172, 

The  Jurifldictioa  of  the  Justices  of  the  Peace  has  become  so  im- 
portant and  extensive  that  the  same  rule  of  construction  in  favor 
of  their  jurisdiction  is  extended  which  is  done  in  favor  of  courts 
of  general  jurisdiction. 

Beaffirmed  in  Voigt  v.  State,  14  Mo.  Ap.  51. 

A  Municipal  Ordinance  Against  Carrsrlng  Weapons  Is  not  Void  be- 
cause it  does  not  exempt  travelers^  as  does  the  Penal  Oode. 
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Approved  in  Mantel  v.  State,  55  Tex.  Gr.  458,  131  Am.  St.  Bep. 
618|  117  S.  W.  856,  holding  that  there  was  no  substantial  discrepancy 
between  ordinance  and  state  law  as  to  sale  of  adulterated  milk.  See 
note,  17  L.  B.  A.  (n.  s.)  64. 

City  Ordinance  most  Conform  to  General  Law  of  state. 

Approved  in  McLain  v.  State,  31  Tex.  Or.  561,  21  S.  W.  365,  hold- 
ing void  ordinance  prescribing  less  penalty  for  carry  "knuckles" 
about  peraon  than  is  imposed  for  same  offense  by  state  law. 

11  Tex.  Ap.  172-174,  DUBLEY  ▼.  STATE. 

Appellate  Court  will  not  Consider  a  Statement  of  Facts  not  pre- 
pared before  the  adjournment  of  court  for  the  term  or  unless  the 
order  permitting  the  statement  to  be  prepared  during  vacation  appear 
in  the  record. 

Approved  in  Brown  v.  State,  16  Tex.  Ap.  199,  reversing  where 
statement  of  facts  was  filed  after  term  of  court  without  an  order 
of  court;  Anginano  v.  State  (Tex.  Cr.),  57  S.  W.  817,  reversing  where 
court  refused  to  settle  defendant's  statement  of  facts  filed  within 
ten  days  after  adjournment. 

11  Tez.  Api  174-206,  KEMP  ▼.  STATE. 

I>efendant  must  Challenge  the  (Jrand  Jpry  before  it  is  impaneled, 
and  cannot  file  a  plea  in  abatement  to  challenge  the  grand  jury 
after  it  has  been  impaneled;  remedy  is  to  request  to  be  brought  into 
court  whilst  the  grand  jury  is  being  impaneled  and  there  make  his 
objections. 

Beaffirmed  in  Hart  v.  State,  15  Tex.  Ap.  223;  Territory  v.  Hart, 
7  Mont.  49,  14  Pac.  770.  Approved  in  Thomas  t.  State,  49  Tex.  Cr. 
637,  95  S.  W.  1072,  holding  where  defendant,  being  in  jail  when 
grand  jury  impaneled,  did  not  then  request  to  be  brought  into  court 
that  he  might  challenge  array,  he  cannot  later  complain  of  being 
deprived  of  the  right.  See  notes,  12  Am.  St.  Bep.  907;  28  L.  B.  A. 
202;  27  L.  B.  A.  782. 

Where  Defendant,  In  a  Combat  Between  His  Friend  and  Deceased^ 
killed  deceased,  he  would  not  be  guilty  of  murder  in  the  first  degree. 

Approved  in  Snell  v.  State,  29  Tex.  Ap.  240,  25  Am.  St.  Bep.  726, 
15  S.  W.  724,  and  Ashworth  t.  State,  19  Tex.  Ap.  195,  reversing 
where  the  facts  show  defendant  killed  deceased,  who  was  attacking 
his  brother,  and  the  court  did  not  charge  on  this  phase  of  the  law. 

Miscellaneous. — Gemp  v.  State,  13  Tex.  Ap.  579,  affirming  convic- 
tion of  murder  in  the  second  degree  on  second  appeal. 

11  Tex.  Ap.  207-219,  HIBSHFIEIiD  ▼.  STATE. 

"Where  Defendant  was  Conyicted  of  Swindling  and  the  indictment 
charges  him  with  passing  as  true  a  forged  instrument,  knowing  it 
to  be  forged,  it  is  error  to  strike  out  defendant's  exceptions  to  the 
indictment,  in  which  he  states  that  the  offense  charged  was  not 
swindling  but  passing  a  forged  instrument. 

Approved  in  Witherspoon  v.  State  (Tex.  Cr.),  87  S.  W.  434,  ex- 
plaining and  reaffirming  rule;  Bink  v.  State,  50  Tex.  Gr.  449,  98 
8.  W.  865,  holding  where  one  was  induced  by  false  pretenses  to  part 
with  money  as  a  loan  it  was  swindling  and  not  theft;  Scott  v.  State, 
40  Tex.  Cr.  108,  48  S.  W.  524,  where  defendant  is  guilty  of  forgery 
and  swindling  in  the  same  transaction,  he  should  be  prosecuted  for 
forgery. 


215  NOTES  ON  TEXAS  EEPOBTS.    11  Tex.  Ap.  219-265 

One  cannot  be  OonTicted  of  Passing  a  Forged  Instnunent  where 
he  has  been  eonvicted  of  swindling,  and  the  same  acta  eonstitate 
the  two  offenses. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  refusing 
to  limit  evidenee  of  another  theft  perpetrated  b7  conspirator  at  same 
time;  Cornelius  v.  State,  54  Tex.  Cr.  178,  112  S.  W.  1053,  evidence 
of  murder  admissible  on  new  trial  after  reversal  of  conviction  for 
manslanghter;  Adams  v.  State,  16  Tex.  Ap.  171,  plea  of  former  con- 
viction for  same  offense  is  good  where  defendant  is  charged  with 
illegally  branding  cattle  and  the  proof  shows  that  he  branded  the 
cattle  at  the  same  time  as  the  cattle  for  which  he  was  convicted; 
State  T.  Beiff,  14  Wash.  668,  45  Pac.  319,  affirming  conviction  for  a 
separate  offense  based  upon  a  distinct  statute  after  defendant  had 
been  partially  tried  upon  the  facts,  though  constituting  a  different 
offense;  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  197, 
112  8.  W.  1062,  majority  holding  evidence  of  murder  admissible  on 
new  trial  after  reversal  of  conviction  for  manslaughter.  See  notes, 
58  Am.  Dee.  539,  540. 

11  Tez.  Ap.  219-22S,  GABBOLD  ▼.  STATE. 

Miacellaneoas. — Gerrold  v.  State,  13  Tex.  Ap.  346,  affirming  con- 
viction on  second  appeal. 

11  Tez.  Api  223-238,  HOLMES  ▼.  STATE. 

In  a  Mnrder  Case  Failure  to  Define  or  Explain  Malice  in  a  charge 
to  the  jury  is  reversible  error. 

Approved  in  Boyd  v.  State,  28  Tex.  Ap.  139,  12  S.  W.  738,  revers- 
ing where  the  court  did  not  define  malice  aforethought  in  its  charge. 

11  Tex.  Ap.  238-262,  HINDS  ▼.  STATE. 

In  Prosecntian  for  Horse  Stealing,  Evidence  of  Conspiracy  between 
defendant  and  others  to  engage  in  horse  stealing  generally  and  that 
other  horses  were  stolen  is  admissible. 

See  note,  62  L.  B.  A.  220. 

11  Tex.  Ap.  253-262,  LOWE  ▼.  STATE. 

Where  Animala  had  Estrayed  and  One  Filed  Notice  of  his  inten- 
tion to  estray  them,  held  not  to  be  sufficient  ownership  as  will  sup- 
port an  allegation  of  ownership  in  an  indictment. 

Approved  in  Tinney  v.  State,  24  Tex.  Ap.  119,  5  S.  W.  832,  revers- 
ing where  indictment  charges  ownership  in  one  and  proof  shows 
that  another  had  the  possession  and  was  proclaiming  his  intention 
to  estray  it. 

11  Tex.  Ap.  262-266,  BAKEB  ▼.  STATE. 

Oonrt  cannot  Bender  Jodgment  That  Punishment  for  an  offense 
committed  before  the  operation  of  the  Bevised  Codes  should  com- 
mence at  the  expiration  of  a  former  judgment  and  sentence  ren- 
dered against  the  defendant. 

Approved  in  Ex  parte  Hunt,  28  Tex.  Ap.  362,  13  S.  W.  146,  dis- 
missing the  defendant  from  custody  where  the  second  judgment 
took  no  notice  of  the  judgment  in  the  first  case  and  did  not  make  its 
punishment  cumulative.    See  note,  7  L.  B.  A.  (n.  s.)  125. 

Distinguished  in  Henderson  v.  James,  52  Ohio  St.  255,  39  N.  E. 
806,  27  L.  B.  A.  290^  sustaining  a  cumulative  sentence  without  the 
aid  of  a  statute. 
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Miscellaneous. — Matheng  v.  State,  15  Tex.  Ap.  475,  an  indictment 
charging  swindling  must  allege  that  the  prosecutor  was  induced  by 
defendant's  false  representations  to  part  with  his  goods  or  money 
or  do  the  thing  complained  of. 

11  Tex.  Ap.  266-275,  aABONEB  ▼.  STATE. 

Defendant  most  Except  to  an  Erroneous  Charge  at  the  time  that 
it  is  given,  and  must  show  that  he  has  been  prejudiced  by  the  er- 
roneous charge  in  order  to  obtain  a  new  trial. 

Approved  in  Cook  v.  State,  22  Tex.  Ap.  528,  3  S.  W.  752,  and 
Leache  ▼.  State,  22  Tex.  Ap.  315,  3  S.  W.  546,  affirming  conviction 
where  defendant  did  not  show  that  he  was  prejudiced  by  the  court's 
charge. 

11  Tex.  Ap.  275-279,  WTLUAMS  ▼.  STATE. 

It  is  Erroneous  to  Charge  That  Possession  of  a  Property  recently 
stolen  is  a  fact  from  which  the  jury,  if  the  possession  remain  un- 
explained, may  infer  guilt. 

Approved  in  McGall  v.  State,  14  Tex.  Ap.  364,  charging  that  pos- 
session of  recently  stolen  property  is  not  alone  sufficient  to  warrant 
conviction,  but  a  fact  to  be  considered,  is  not  upon  the  weight  of  the 
evidence. 

11  Tex.  Ap.  280,  FB08H  ▼.  STATE. 

Where  Defendant  Pleads  Qnilty,  the  Beeord  must  Show  that  he 
was  admonished  as  to  the  consequences,  that  he  was  sane  and  that 
he  was  not  influenced  by  hope  of  pardon. 

Beaffirmed  in  Harris  v.  State,  17  Tex.  Ap.  561;  Paul  v.  State,  17 
Tex.  Ap.  584;  Sanders  v.  State,  18  Tex.  Ap.  374;  Coleman  v.  State, 
35  Tex.  Cir.  406,  33  S.  W.  1083.  Approved  in  Childress  v.  State,  51 
Tex.  Cr.  458,  460,  103  S.  W.  865,  867,  holding  where  plea  of  guilty 
of  assault  with  intent  to  rape  rejected  and  defendant  tried  and  con- 
victed of  rape,  instruction  that  if  rape  not  proved  to  find  guilty  of 
assault  with  intent  to  rape  on  the  plea  not  prejudicial  though  ad- 
monition before  plea  defective. 

11  Tex.  Ap.  281-283,  PENNINaTOK  T.  STATE. 

Where  There  is  No  Final  Judgment,  an  Appeal  will  be  dismissed. 

Approved  in  Mirelles  v.  State,  13  Tex.  Ap.  347,  dismissing  appeal 
where  there  is  no  final  judgment;  Darnell  v.  State,  24  Tex.  Ap.  8,  5 
S.  W.  523,  dismissing  where  there  was  no  judgment  of  conviction; 
dissenting  opinion  in  McCorquodale  v.  State,  54  Tex.  Cr.  367,  98 
S.  W.  888,  majority  correcting  judgment  so  as  to  include  ninth  and 
tenth  requirements  of  article  831,  Code  of  Criminal  Procedure. 

11  Tex.  Ap.  283-288,  LZNDLET  ▼.  STATE. 

Where  Defendant's  Application  for  a  New  Ttial  shows  that  the 
newly  discovered  evidence  is  material,  it  is  error  not  to  grant  a  new 
trial. 

Approved  in  HUl  v.  State,  55  Tex.  Cr.  437,  117  S.  W.  135,  revers- 
ing where  accomplice  testified  that  his  evidence  against  defendant 
was  entirely  false;  State  v.  Keleher,  74  Kan.  643,  87  Pac.  742,  grant- 
ing new  trial  for  newly  discovered  evidence;  Dennis  v.  State,  103 
Ind.  152,  2  N.  E.  355,  reversing  where  the  newly  discovered  evidence 
was  material  and  the  court  refused  a  new  trial. 
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It  ia  tbe  Duty  of  the  Prosecntioii  to  Treat  Accused  with  fairness. 

Approved  in  Hendrick  ▼.  State,  47  Tex.  Cr.  372,  83  S.  W.  712, 
holding  where  defendant,  upon  assurance  from  state's  attorney  that 
he  would  produce  no  more  witnesses  to  prove  a  certain  issue,  dis- 
missed witness  who  would  testify  upon  that  questioui  state  should 
not  be  allowed  later  to  produee  more  such  testimony. 

11  Tex.  Ap.  288-296»  BUBSELL  ▼.  STATE. 

YflMn  Defendant  Pleads  Self -defense  on  the  Qronnds  of  threats 
and  former  difficulties,  it  is  permissible  for  him  to  produce  evidence 
of  previous  affrays,  difficulties  and  attacks  and  of  their  character. 

Approved  in  Menefee  v.  State,  50  Tex.  Cr.  250,  97  S.  W.  487,  hold- 
ing prosecution  may  put  in  evidence  of  good  reputation  of  deceased, 
as  a  quiet  and  peaceable  man,  as  bearing  upon  likelihood  of  his  hav- 
ing made  threats  and  demonstration  against  defendant's  life;  Good 
▼.  State,  18  Tex.  Ap.  48,  reversing  where  court  did  not  permit  de- 
fendant to  prove  self-defense  by  proving  knife  cuts  upon  himself; 
Howard  v.  State,  23  Tex.  Ap.  278,  5  S.  W.  235,  reversing  where  all 
the  antecedent  acts,  conduct  and  threats  of  deceased  were  excluded; 
Johnson  v.  State,  28  Tex.  Ap.  26,  11  S.  W.  668,  reversing  where  the 
court  excluded  evidence  showing  hostility  and  violence  by  the  de- 
ceased; Ball  V.  State,  29  Tex.  Ap.  125,  14  S.  W.  1013,  reversing  where 
the  court  excluded  evidence  showing  enmity  entertained  by  decedent 
against  defendant;  Garner  v.  State,  28  Fla.  134,  29  Am.  St.  Bep.  240, 
9  So.  840,  evidence  of  threats  should  be  admitted  in  support  of  plea 
of  self-defense;  Glenewinkel  v.  State  (Tex.  Cr.),  61  S.  W.  124,  re- 
versing where  defendant  was  not  allowed  to  show  that  the  deceased 
had  attacked  him.  See  notes,  61  Am.  Dee.  55;  124  Am.  St.  Bep. 
1035;  3  L.  B.  A.  (n.  s.)  525. 

Distinguished  in  Arnwine  v.  State,  50  Tex.  Cr.  477,  98  S.  W.  97, 
and  50  Tex.  Cr.  257,  96  S.  W.  5,  both  holding  in  murder  trial  where 
threats  by  deceased  against  defendant  were  proved  but  not  shown 
to  have  been  communicated  to  defendant,  prosecution  cannot  intro- 
duce evidence  of  good  character  of  deceased;  Newman  v.  State  (Tex. 
Cr.),  70  S.  W.  953,  holding  in  murder  trial,  where  self-defense  is 
relied  on,  it  is  error  to  ask  defendant  on  cross-examination  whether 
on  hearing  of  deceased's  threats  he  had  filed  any  complaint  against 
him  or  sought  to  have  him  put  under  peace  bond. 

Mere  Separation  of  the  Jnry  Without  Showing  that  they  have  been 
tampered  with  is  not  ground  for  reversal. 

Beaffirmed  in  Territory  v.  Hart,  7  Mont.  508,  17  Pac.  725,  and  Ogle 
T.  SUte,  16  Tex.  Ap.  368. 

The  State  can  Prove  That  Deceased  was  an  inoffensive  Man  where 
defendant  seeks  to  justify  on  the  grounds  of  threat. 

Approved  in  Jirou  v.  State,  53  Tex.  Cr.  21,  108  S.  W.  656,  and 
Sims  V.  State,  38  Tex.  Ap.  642,  44  S.  W.  524,  both  reaffirming  rule; 
Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  where  state  relies  on  flight 
and  concealment  of  identity,  defendant  may  rebut  it;  State  v. 
Vaughan,  22  Nev.  298,  39  Pac.  735,  permitting  the  prosecution  in  re- 
buttal to  prove  that  the  character  of  deceased  for  peace  and  quietness 
was  good.     See  note,  3  L.  B.  A.  (n.  s.)  369. 

Evidence  of  Facts  Tending  to  Show  Motive  is  relevant. 
Approved  in  Wilson  v.  United  States,  5  Ind.  Ter.  619,  82  S.  W. 
926|  holding  it  error  to  admit  evidence  in  murder  trial  of  conversation 
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between  prosecuting  witness  and  third  person  not  in  presence  of  de^ 
fendant  when  no  evidence  of  conspiracy. 

11  Tex.  Ap.  297-901,  8T.  OLAIB  ▼.  STATE. 

An  I&dictment  WMdi  Does  not  Clearly  and  AlllrmatiTely  allege 
the  constitution,  organization  or  lawful  existence  of  the  tribunal  be- 
fore which  the  alleged  perjured  oath  was  taken  may  be  sufficient  to 
charge  perjury. 

Approved  in  Gabrielsky  v.  State,  13  Tex.  Ap.  438,  indictment  which 
does  not  correct  the  several  false  items  or  propositions  is  insufficient 
to  charge  perjury;  State  v.  Barter,  131  Iowa,  200,  108  N.  W.  232, 
holding  indictment  for  perjury  alleging  that  defendant  was  called 
as  witness  in  a  criminal  prosecution  in  a  certain  court,  and  was  then 
and  there  duly  sworn  before  the  duly  authorized  clerk  of  said  court, 
sufficiently  shows  authority  to  administer  oath.  See  note,  124  Am. 
St.  Bep.  664. 

BecordB  of  a  Court  are  Snfllcient  to  Prove  That  It  was  in  SessiOQ 
when  the  perjury  was  committed. 

Approved  in  Boss  v.  State,  40  Tex.  Cr.  352,  50  S.  W.  338,  the  in- 
dictment with  proceedings  prior  to  calling  for  trial,  together  with 
application  for  continuance,  show  pendency  of  judicial  proceedings. 

Miscellaneous. — Smythe  v.  State,  17  Tex.  Ap.  253,  reversing  where 
testimony  of  absent  witness  was  material  and  the  court  denied  de- 
fendant's application  for  a  continuance. 

11  Tex.  Ap.  301-303,  ELSCHLBP  ▼.  STATA. 

An  Indictment  for  Bape  by  Force  Which  Charges  the  Assault  was 
made  with  intent  to  ravish,  but  not  charging  that  defendant  did 
ravish  the  prosecutrix,  is  not  good  as  against  exceptions. 

Approved  in  Fields  v.  State,  39  Tex.  Cr.  490,  46  S.  W.  815,  holding 
allegation  charging  that  the  defendant  did  ravish  is  equivalent  to 
saying  he  had  carnal  knowledge. 

11  Tex.  Ap.  304-806,  WINN  T.  STATE. 

Where  I>efendant^  Unable  to  Purchase  Seg  of  Syrup  from  the 
owner,  for  whom  he  was.  working,  took  it  away  and  subsequently 
acknowledged  the  taking  with  proposition  to  pay  for  it  in  labor,  it 
negatives  fraudulent  intent  under  indictment  for  theft. 

Approved  in  Beckham  v.  State  (Tex.  Cr.),  22  S.  W.  411,  taking  of 
saddle  from  cousin  under  pretense  of  borrowing  and  leaving  suf- 
ficient property  to  pay  for  it  does  not  constitute  theft* 

11  Tex.  Ap.  306-308,  LAWBENCE  ▼.  STATE. 

Where  Defendant  Took  Property  Under  the  Impression  that  it  was 
honestly  due  him  for  rent  or  advances,  he  would  not  be  guilty  of 
theft. 

See  notes,  58  Am.  Dec.  274;  86  Am.  St.  Bep.  564,  604. 

11  Tex.  Ap.  309-313,  BOBIN80N  ▼.  STATE. 

Where  the  Offense  Charged  in  the  Bail  Bond  is  an  Assault  with 
intent  to  rob,  it  denominates  the  offense  of  robbery  and  embraces 
all  that  is  meant  by  an  assault  with  intent  to  commit  the  offexse 
of  robbery. 

Approved  in  Hill  v.  State,  15  Tex.  Ap.  532,  where  a  bail  bond 
alleges  that  defendant  offered  a  bribe  to  evade  criminal  process,  it 
is  equivalent  that  he  offered  a  bribe  to  avoid  criminal  process. 
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One  can  be  Pmiidied  for  an  Act  WUch  has  Been  Made  Penal  of- 
fense, though  not  ezpresslj  defined. 

Approved  in  Ex  parte  Bergen,  14  Tex.  Ap.  55,  holding  sodomj 
being  made  an  offense,  it  is  punishable  by  law.  See  note,  94  Am. 
Dee.  254. 

11  Tex.  Ap.  315-317,  THOMAS  ▼.  STATE. 

Defendant  cannot  Show  Threats  Against  Himself  by  Deceased 
where  there  is  no  eyidenee  tending  to  show  that  deceased  had  made 
or  was  making  any  hostile  demonstrations  at  the  time  of  shooting. 

Approved  in  Howard  v.  State,  23  Tex.  Ap.  278,  5  S.  W.  235,  re- 
versing where  the  antecedent  acts  and  threats  of  deceased  toward 
defendant  were  not  admitted,  where  defendant  is  charged  with  an 
attempt  to  commit  murder.    See  note,  61  Am.  Dec.  53. 

Admission  of  Dying  Declarations  as  to  Prior  Dlfficnlty  with  de- 
fendant is  not  ground  for  reversal  when  no  objection  thereto  made 
at  trial. 

See  note,  56  L.  B.  A.  450. 

Miscellaneous. — Williams  v.  State,  35  Tex.  Cr.  187,  32  S.  W.  893, 
it  is  reversible  error  for  the  court  to  reopen  the  case  after  the  close 
of  argument. 

11  Tex.  Ap.  31fr-32S,  WOOD  ▼.  STATE. 

Where  Defendant  was  Convicted  of  Disturbing  a  Congregation 
assembled  for  religious  worship,  and  the  proofs  showed  that  the 
congregation  was  assembled  for  business,  and  not  for  worship,  the 
judgment  will  be  reversed. 

Approved  in  Hubbard  v.  State,  32  Tex.  Cr.  391,  24  S.  W.  30,  re- 
versing where  defendant  was  convicted  of  disturbing  a  Sunday- 
sehooL 

11  Tax.  Ap.  323-336,  BALLINOEB  v.  STATR 

An  Affidavit  Stating  That  Witnesses  Beside  Out  of  the  State  of 
Texas,  and  are  residents  of  the  Indian  Territory,  is  a  sufficient  predi- 
cate to  introduce  the  testimony  of  such  witnesses  taken  on  the 
examining  trial. 

Approved  in  Pinkney  v.  State,  12  Tex.  Ap.  355,  testimony  of  a 
witness  outside  of  state  is  not  admissible  except  on  oath  that  the 
witness  is  outside  of  the  state;  Kerry  v.  State,  17  Tex.  Ap.  183,  184, 
no  special  form  of  affidavit  is  necessary  to  show  nonresidence  of  wit- 
ness; Steagald  v.  State,  22  Tex.  Ap.  489,  3  S.  W.  777,  affiant  stating 
nonresidence  of  a  witness  may  be  examined  as  to  his  knowledge. 

A  Bill  of  Exceptions  mnst  Incorporate  so  Much  of  the  Evidence 
as  will  yerify  the  truth  of  defendant's  objections;  the  allowance  and 
certificate  of  a  judge  is  not  an  admission  that  the  exceptions  were 
true. 

Followed  in  Gaitan  v.  State,  11  Tex.  Ap.  560. 

Commissions,  Notices  and  Interrogatories  Adduced  In  Evidence 
should  not  be  incorporated  in  the  transcript  of  the  written  testimony 
taken  before  an  examining  court. 

Beaffirmed  in  Kirby  v.  State,  23  Tex.  Ap.  20,  5  S.  W.  169. 

Miscellaneous. — Pearl  v.  State,  43  Tex.  Cr.  196,  63  8.  "W.  1017,  re- 
fusing deposition  of  witness  to  prove  insanity  in  criminal  case  where 
there  is  no  compliance  with  rules. 
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11  Tex.  Ap.  337-339,  COHEN  ▼.  STATE. 

Ai>pellate  Court  wlU  Eevene  the  Judgment  Where  tiie  Pnnlshment 
assessed  bj  the  jury  is  not  the  punishment  affixed  by  statute. 

Approved  in  Turner  ▼.  State,  17  Tex.  Ap.  588,  Oardenhire  v.  State, 
18  Tex.  Ap.  567,  both  reaffirming  rule;  Bell  v.  State,  31  Tex.  Or. 
523,  21  S.  W.  260,  affirming  judgment  where  the  error  as  to  the  pen- 
alty in  a  charge  does  not  affect  the  rights  of  defendant. 

11  Tez.  Ap.  889-844,  AINSWOBTH  ▼.  STATE. 

Thaft  Embraces  the  Idea  That  the  Taker  of  Property  knew  that 
it  was  not  his  own,  and  that  he  took  it  to  deprive  the  owner  of  it, 
and  this  is'  evidenced  by  being  done  under  circumstances  to  avoid 
detection. 

Approved  in  Boyd  v.  State,  18  Tex.  Ap.  344,  reversing  where  the 
evidence  shows  that  defendant  did  not  know  to  whom  the  stolen 
property  belonged.    See  note,  57  Am.  Dee.  274. 

Where  There  Is  a  Taking  of  Property  Witiiont  Frandolent  Intent^ 
the  charge  should  distinguish  between  trespass  and  theft. 

Followed  in  Guest  v.  State,  24  Tex.  Ap.  242,  5  S.  W.  842. 

11  Tez.  Ap.  345-352,  QA&ZA  ▼.  STATE. 

It  is  Bevendble  Error  not  to  Define  the  Meaning  of  the  term 
"malice"  in  charging  the  jury  upon  the  law  of  murder. 

Followed  in  Boyd  v.  State,  28  Tex.  Ap.  139,  12  S.  W.  738. 

Dedarationa  of  Defendant  Made  Shortly  After  the  Infliction  of 
the  injury,  and  when  he  was  charged  with  its  commission,  are  ad- 
missible in  evidence  to  show  malice. 

Approved  in  Lewis  v.  State,  29  Tex.  Ap.  205,  25  Am.  St.  Rep.  722, 
15  S.  W.  643,  admitting  a  conversation  with  defendant  after  the 
homicide  at  a  different  place  than  the  commission  of  the  erime. 

11  Tez.  Ap.  352-366,  BUCKAIiEW  ▼.  STATE. 

An  I&dictment  Charging  Swindling  Should  Allege  that  the  party 
injured  has  been  induced  to  part  with  his  money  or  property  by 
means  of  some  false  or  deceitful  pretense  or  device,  or  fraudulent 
representation,  which  he  believed  to  be  true. 

Approved  in  Mathena  v.  State,  15  Tex.  Ap.  475,  reversing  where 
there  was  no  allegation  that  prosecutor  was  induced  by  false  rep- 
resentations to  part  with  his  goods;  Blum  v.  State,  20  Tex.  Ap.  592, 
54  Am.  Rep.  532,  reversing  where  a  case  of  obtaining  goods  by  false 
pretenses  is  not  stated  by  the  indictment;  Thorpe  v.  State,  40  Tex. 
Cr.  347,  50  S.  W.  383,  reversing  where  the  evidence  fails  to  show 
that  the  prosecuting  witness  was  induced  to  part  with  his  money 
by  false  representations  of  defendant.  See  note's,  40  Am.  Rep.  79; 
6  L.  R.  A.  (n.  B.)  366. 

A  Party  cannot  Chsrge  Swindling  Where  the  Pretense  Is  Absurd 
or  irrational,  or  such  as  the  party  injured  had  at  the  very  time  the 
means  of  detecting  at  hand. 

Approved  in  State  v.  Cameron,  117  Mo.  648,  23  S.  W.  769,  the  law 
does  not  punish  as  a  crime  the  making  of  every  foolish  agreement. 
See  note,  6  L.  R.  A.  (n.  s.)  370. 

Distinguished  in  State  v.  Hubbard,  170  Mo.  351,  70  S.  W.  884, 
holding  indictment  alleging  that  defendant  falsely  represented  that 
he  owned  twenty-two  steer  cattle,  thereby  inducing  prosecutor  to 
loan  him  money,  need  not  more  specifically  describe  the  cattle. 
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11  Tez.  Ap.  S56-363,  KENNON  ▼.  STATE. 

ConfassionB  of  an  Unwarned  Prisoner  are  not  Adftnis8l1)le  in  evi- 
dence nnless  he  states  facts  and  circumstances  which,  found  to  be 
true,  conduce  to  establish  his  guilt,  or  unless  what  was  said  in  con- 
YBjiug  the  information  of  these  facts  is  found  to  be  true  and  con- 
duces to  his  guilt. 

Approved  in  Collins  v.  State,  24  Tex.  Ap.  151,  5  8.  W.  851,  and 
Allison  V.  State,  14  Tex.  AP'  128,  admitting  a  confession  of  defendant 
which  famished  information  by  which  the  stolen  property  was  re- 
covered; Weller  v.  State,  16  Tex.  Ap.  214,  admitting  defendant's 
confessions  which  were  corroborated  by  extraneous  facts  conducing 
to  establish  defendant's  guilt.  See  note,  18  L.  S.  A.  (n.  s.)  792;  53 
L.  B.  A.  406. 

11  Tez.  Ap.  364-379,  QEOSSE  ▼.  STATE. 

AdmisslonB  of  a  Defendant  Made  While  Under  Eestralnt  in  a  corn- 
erib  are  not  admissible  in  evidence,  where  it  appears  that  the  marshal 
had  summoned  a  posse  to  place  defendant  in  the  crib. 

Approved  in  Bobinson  v.  State,  55  Tex.  Cr.  43,  114  S.  W.  811, 
rejecting  statements  of  defendant  while  under  arrest  for  another 
crime;  Neiderluck  v.  State,  21  Tex.  Ap.  328,  17  S.  W.  467,  statements 
made  by  defendant  while  imprisoned  for  another  offense  are  not 
admissible;  Craig  v.  State,  30  Tex.  Ap.  621,  18  S.  W.  297,  admitting 
defendant's  confessions  where  the  evidence  shows  that  defendant 
did  not  believe  himself  under  arrest;  Clayton  v.  State,  31  Tex.  Cr. 
490,  21  S.  W.  256,  reversing  where  the  confession  of  defendant  made 
while  he  thought  himself  under  arrest  was  admitted.  See  notes,  73 
Am.  Dee.  765,  768;  46  Am.  Bep.  259. 

Either  Party  has  the  Bight  to  Lay  the  Predicate  for  the  introduc- 
tion of  evidence  before  the  argument  is  concluded. 

Approved  in  Nolen  v.  State,  14  Tex.  Ap.  480,  admitting  evidence 
before  dose  of  argument.     See  note,  73  Am.  Dec.  766. 

Where  the  Prosecuting  Attorney  Remarked  in  Hia  Argument  that 
the  citizens  on  the  street  believed  defendant  guilty,  the  court  should 
have  promptly  stopped  him  and  instructed  the  jury  to  disregard  his 
remarks. 

Approved  in  Northington  v.  State,  14  Lea,  431,  reversing  where 
the  attorney  general  in  closing  argument  made  a  statement  of  facts 
as  to  matters  not  in  issue  and  which  tended  to  influence  the  jury. 
See  notes,  9  Am.  St.  Bep.  560,  563;  48  Am.  Bep.  336;  46  L.  B.  A.  658. 

Former  Deposition  Used  to  Contradict  Witness  must  be  shown  to 
him. 

Approved  in  dissenting  opinion  in  Southworth  v.  State,  52  Tex. 
Cr.  537,  109  S.  W.  136,  majority  holding  it  not  reversible  eyror  for 
prosecuting  attorney,  when  his  own  witness  was  reluctant,  to  hold  a 
purported  former  statement  of  witness  and  ask  him  if  he  did  not 
remember  stating  an  additional  fact  without  showing  the  statement. 

11  Tez.  Ap.  379-^81,  HILL  v.  STATE. 

Bequisites  of  Final  Judgment  in  Ninth  Subdivision  of  article  791, 
Code  of  Criminal  Procedure,  does  not  apply  to  misdemeanor  cases. 

Approved  in  Kiefel  v.  State,  49  Tex.  Cr.  308,  94  S.  W.  463,  holding 
judgment  reciting  that  defendant  was  convicted  "for  violating  the 
local  option  law"  sufficiently  shows  the  offense. 
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11  Tor.  Ap.  381-388,  LOXa  ▼.  STATE. 

Whtre  an  Alibi  Ib  tlie  Defense,  and  It  is  Stron^^y  Supported  hj 
the  evidence,  it  is  error  not  to  charge  upon  it. 

Approved  in  Tyler  v.  State,  11  Tex.  Ap.  389,  and  McAfee  v. 
State,  17  Tex.  Ap.  132,  both  following  rule;  Ballentine  v.  State,  52 
Tex.  Cr.  371,  107  S.  W.  547,  holding  failure  to  charge  jury  on  ques- 
tion of  alibi  reversible  error;  State  v.  Norris,  27  Wash.  458,  67  Pac. 
985,  holding  in  prosecution  for  burglary,  evidence  tending  to  show 
other  thefts  by  accomplices  in  vicinity  on  same  night  admissible; 
Quintana  v.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Bep.  732,  16  S.  W. 
259,  omitting  to  charge  upon  an  alibi  will  not  ordinarily  be  revers- 
ible error  unless  defendant  excepts  to  the  charge. 

"Wliere  It  was  Difllcnlt  to  Connect  the  Defendant  with  •  the  pos- 
session of  the  cow  charged  to  have  been  stolen,  evidence  that  other 
cattle  from  the  same  range  were  taken  at  the  same  time  is  ad- 
missible to  describe  and  identify  the  herd  in  which  the  alleged 
stolen  cpw  was  found,  but  the  court  should  have  informed  the  jury 
of  the  purpose  for  which  this  evidence  had  been  admitted. 

Approved  in  Tyler  v.  State,  13  Tex.  Ap.  207,  reaffirming  rule; 
Gardner  v.  State,  55  Tex.  Cr.  396,  117  S.  W.  140,  if  evidence  of  other 
offense  is  introduced  to  show  system  and  intent,  it  should  be  limited 
to  that  purpose;  Kitchen  v.  State,  26  Tex.  Ap.  172,  9  S.  W.  463,  and 
McCall  V.  State,  14  Tex.  Ap.  362,  court  should  explain  the  purpose  of 
admitting  testimony  concerning  other  property  found  with  the  stolen 
property;  Kelly  v.  State,  18  Tex.  Ap.  268,  269,  reversing  where  evi- 
dence that  other  stolen  cattle  were  found  with  the  stolen  colt  was 
admitted,  it  not  being  shown  that  the  colt  was  stolen  at  the  same 
time;  Davidson  v.  State,  22  Tex.  Ap.  382,  3  S.  W.  665,  reversing 
where  court  did  not  instruct  upon  the  limitations  and  restrictions  to 
be  put  upon  extraneous  matters  admitted  in  evidence;  State  v.  Baker, 
23  Or.  443,  32  Pac.  162,  admitting  evidence  of  other  matters  found 
in  defendant's  possession  along  with  stolen  property,  and  which  were 
mingled  and  connected  with  the  evidence  showing  defendant  com- 
mitted the  offense  charged;  House  v.  State,  19  Tex.  Ap.  240,  affirm- 
ing conviction  where  the  evidence  shows  that  defendant  was  in 
possession  of  all  the  cattle  near  their  accustomed  range.  See  note, 
62  L.  B.  A.  283. 

;il  Tez.  Ap.  388-389,  TTLEB  T.  STATE. 

It  is  Error  to  Admit  Evidence  Tliat  a  Third  Party  Told  Witness, 
in  the  absence  of  defendant,  that  defendant  was  in  charge  of  the 
stolen  cattle. 

Approved  in  Maines  v.  State,  23  Tex.  Ap.  576,  5  S.  W.  124,  and 
Barbee  y.  State,  23  Tex.  Ap.  203,  4  S.  W.  585,  reversing  where  decla- 
rations of  a  third  party  which  did  not  connect  defendant  with  said 
third  party  were  admitted  in  evidence;  Browning  v.  State,  26  Tex. 
Ap.  444,  9  S.  W.  772,  affirming  conviction  where  accusations  by  a 
third  party  to  defendant  in  his  presence  are  admitted. 

Cattle  Herding  not  Subject  for  expert  testimony. 

Questioned  in  Clay  v.  State,  41  Tex.  Cr.  658,  56  S.  W.  632,  holding 
error  to  allow  witness  to  testify  to  different  ways  of  killing  cattle 
and  what  witness  could  do  in  way  of  killing  cattle,  he  not  having 
qualified  as  an  expert. 
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11  Tez.  Ap.  390-401,  CONN  ▼.  STATE. 

It  is  Error  to  Olye  Abstract  Boles  of  Law  in  the  Oliargo  to  the 
jury  where  there  is  no  evidence  to  show  that  defendant  comes  within 
the  provisions  of  the  mle. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  363,  5  Am.  St.  Bep.  890, 
6  8.  W.  192,  following  rule;  State  v.  Tough,  12  N.  D.  434,  96  N.  W. 
1028,  holding  in  trial  for  burglary,  failure  of  instruction  to  com- 
pletely describe  the  offense  reversible  error;  Bow  v.  State,  34  Tex. 
Or.  482,  31  S.  W.  170,  reversing  where  the  charge  assumes  a  theory 
unsupported  by  facts. 

It  is  Beverslble  Error  for  the  Oomt  not  to  Instruct  the  Jury  in 
writing  upon  the  point  presented  by  the  jury  in  writing  in  open 
court. 

Approved  in  Derden  v.  State,  56  Tex.  Or.  400,  120  S.  W.  487,  re- 
versing where  verdict  rendered  in  absence  of  defendant;  McKinney 
V.  State,  48  Tex.  Cr.  404,  88  S.  W.  1012,  holding  under  statute  where 
jury,  after  retiring,  desired  to  hear  testimony  of  witness  read,  not 
error  for  court  in  writing  to  refuse  this,  but  instructing  that  they 
could  request  to  have  witness  brought  back  and  repeat  his  testimony 
to  them;  Willis  v.  State,  24  Tex.  Ap.  589,  6  S.  W.  859,  reversing  where 
the  jury  propounded  a  question  to  the  judge  signed  by  one  of  the 
jurors  and  not  by  the  foreman. 

Where  the  District  Attorney  Bemarked  In  His  Argument  that  the 
defendant  had  resorted  to  trickery,  and  that  the  best  citizens  of  the 
county  desired  his  conviction,  the  court  should  have  stopped  him  and 
instructed  the  jury  to  disregard  his  remarks. 

Approved  in  Garrett  v.  State,  52  Tex.  Cr.  262,  106  S.  W.  392,  hold- 
ing error  to  allow  attorney  over  objection  to  present  leading  ques- 
tion to  witness,  though  the  objection  was  afterward  sustained,  the 
witness  in  effect  being  allowed  to  answer;  Laubach  v.  State,  12  Tex. 
Ap.  592,  reversing  where  district  attorney  remarked  that  an  absent 
witness  had  told  him  that  he  would  testify  against  defendant;  Fuller 
V.  State,  30  Tex.  Ap.  665,  17  S.  W.  1109,  Stone  v.  State,  22  Tex.  Ap. 
192,  2  S.  W.  588,  and  Crawford  v.  State,  15  Tex.  Ap.  505,  all  revers- 
ing where  the  district  attorney  in  his  argument  denounced  the  de- 
fendant; dissenting  opinion.  United  States  v.  Musser,  4  Utah,  173,  7 
Pac.  402,  majority  affirming  conviction  where  the  court  instructed 
the  jury  not  to  consider  the  remarks  of  prosecuting  attorney.  See 
notes,  9  Am.  St.  Bep.  560,  563;  48  Am.  Bep.  337;  56  Am.  Bep.  818, 
824;  46  L.  B.  A.  669. 

Bight  to  Severance  and  to  Place  Codefendant  on  Trial  and  to  use 
him  as  witness  if  acquitted  is  matter  of  right. 

See  note,  5  L.  B.  A.  836. 

11  Tez.  Ap.  401-403,  POWELL  ▼.  STATE. 

Where  Defendant  Testified  That  an  Agent  of  the  Prosecutors  gave 
him  stolen  goods,  it  is  reversible  error  not  to  put  the  agent,  who 
was  accessible,  on  the  stand  and  prove  that  he  did  not  consent  to  the 
taking. 

Approved  in  Hunter  v.  State,  13  Tex.  Ap.  18,  reversing  where  the 
prosecution  did  not  produce  the  best  evidence  within  its  reach; 
Taylor  v.  State,  18  Tex.  Ap.  490,  reversing  where  joint  ownership  is 
alleged  and  the  nonconsent  of  each  separately  is  not  alleged.  See 
note,  101  Am.  St.  Bep.  523. 
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11  Tez.  Ap.  403-409,  40  Am.  Bep.  700,  BOBINSON  ▼.  STATE. 

WlL«r0  Defendant  Purchased  a  Trunk  Which  Contained  Olofhes, 
but  not  knowing  of  their  existence,  and  took  the  trunk  home  and 
there  discovered  its  contents,  which  he  did  not  return  but  retained, 
he  was  guilty  of  theft  if  his  criminal  intentions  were  formed  on  the 
discovery  of  the  clothes. 

Approved  in  Bhodes  v.  State,  11  Tex.  Ap.  575,  affirming  convic- 
tion where  defendant's  intent  to  steal  was  shown  from  time  she 
discovered  the  lost  property;  Martinez  v.  State,  16  Tex.  Ap.  130, 
reversing  where  court  did  not  fully  instruct  as  to  defendant's  intent 
when  he  found  the  property;  Warren  v.  State,  17  Tex.  Ap.  210,  re- 
versing where  the  court  did  not  in  its  charge  confine  the  intent  to 
the  time  of  taking  the  lost  property.  See  notes,  57  Am.  Dec.  276; 
24  Am.  St.  Bep.  860;  88  Am.  St.  Bep.  603;  37  L.  B.  A.  126. 

11  Tez.  Ap.  410-411,  QABZA  ▼.  STATE. 

Misdemeanors  cannot  be  Prosecated  In  the  Oonnty  Conrt  upon 
mere  complaint  or  affidavit  without  an  information  or  indictment. 

Approved  in  Leal  v.  State,  51  Tex.  Gr.  426,  102  S.  W.  415,  holding 
bail  bond  taken  in  county  court  upon  filing  of  complaint  but  before 
information  based  thereon  is  filed  is  without  authority. 

Distinguished  in  Ex  parte  Morales  (Tex.  Or.),  53  S.  W.  108,  rule 
not  applicable  where  prosecution  originated  in  justice,  and  was  ap- 
pealed to  county,  court. 

11  Tex.  A^  411-412,  aBAT  ▼.  STATE. 

Where  the  Indictment  Describes  the  Animals  alleged  to  have  been 
stolen  as  "work  steers,"  the  evidence  should  show  that  they  were 
"work  steers." 

Approved  in  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726,  re- 
versing where  there  was  no  proof  that  a  bank  was  exhibited  "in 
city  of  Denton"  as  alleged;  Honeycut  v.  State,  23  Tex.  Ap.  72,  3 
S.  W.  716,  reversing  where  the  mortgage  introduced  in  evidence  was 
upon  "cotton"  whilst  indictment  alleged  a  mortgage  upon  "bales"; 
Coffelt  V.  State,  27  Tex.  Ap.  615,  11  Am.  St.  Bep.  206,  11  S.  W.  640, 
reversing  where  there  was  no  proof  that  the  money  stolen  was  United 
States  money,  as  alleged;  State  v.  Fallon,  2  N.  D.  512,  52  N.  W.  319, 
reversing  where  information  charged  that  shooting  was  done  with 
intent  to  rob  and  the  proof  showed  the  assault  with  intent  to  rob 
was  completed  before  the  shooting. 

11  Tez.  Ap.  412-414,  JONES  ▼.  STATE. 

Where  Defendant  Qave  an  Appearance  Bond  to  the  county  court 
before  the  presentment  of  the  indictment,  and  no  indictment  was 
presented  at  the  first  term  of  that  court,  the  bond  cannot  be  forfeited 
and  judgment  nisi  entered. 

Approved  in  State  v.  Lewis  (Boyles  v.  State),  35  Wash.  269,  77 
Pac.  201,  holding  sureties  on  bail  bond  dismissed  for  failure  to  file 
information  or  indictment  for  three  months  after  accused  held  to 
answer.     See  note,  99  Am.  Dec.  221. 

11  Tez.  Ap.  414-434,  WHITWOBTH  ▼.  STATE. 
An  Indictment  Which  Charges  Theft  in  the  Ordinary  Language  for 

charging  that  offense,  and  nothing  more,  will  support  a  conviction 
for  embezzlenient. 
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Approved  in  State  v.  Thompson,  144  Mo.  321,  322,  46  S.  W.  193, 
affirming  conviction  for  embezzlement  upon  an  indictment  for  grand 
larceny.     See  note,  98  Am.  Dec.  161. 

Distinguished  in  Huntsman  v.  State,  12  Tex.  Ap.  625,  a  conviction 
for  embezzlement  cannot  be  had  upon  an  indictment  for  theft. 

11  Tez.  Ap.  435-450,  JORDAN  ▼.  STATE. 

It  Is  Error,  in  Charging  upon  the  Law  of  Self-defense,  to  instruct 
jury  that  if  thej  believed  that  deceased  was  not  in  condition  to  ser- 
iously injure  defendant,  or  that  defendant  did  not  know  he  was  in  no 
such  danger,  or  could  have  known  it  by  exercising  reasonable  care, 
then  the  killing  would  not  be  justifiable. 

Reaffirmed  in  Gilly  v.  State,  15  Tex.  Ap.  301,  302;  Jones  v.  State, 
17  Tex.  Ap.  612;  Hunnieutt  v.  State,  20  Tex.  Ap.  645. 

To  Justify  Killing  in  Self-defense,  It  is  not  Necessary  that  there 
should  have  been  actual  danger,  provided  the  party  acted  on  a  rea- 
sonable apprehension  of  danger. 

Reaffirmed  in  King  v.  State,  13  Tex.  Ap.  281;  Bell  v.  State,  20  Tex. 
Ap.  450;  Brumley  v.  State,  21  Tex.  Ap.  240,  57  Am.  Rep.  616,  17  S. 
W.  142;  Spearman  v.  State,  23  Tex.  Ap.  230,  4  S.  W.  588.  Approved 
in  Clark  v.  State,  56  Tex.  Cr.  299,  120  S.  W.  183,  instruction  should 
have  been  given  where  defendant  and  deceased  emptied  their  revol- 
vers at  each  other. 

11  Tez.  Ap.  451-454,  BROWN  ▼.  STATE. 

No  Precise  Form  Is  Prescribed  for  an  Affidavit  used  as  the  basis 
for  an  information,  and  a  substantial  compliance  with  the  terms  of 
the  statute  will  suffice. 

Approved  in  Bell  t.  State,  18  Tex.  Ap.  55,  and  Pittman  v.  State, 
14  Tex.  Ap.  577,  holding  affidavit  which  substantially  complies  with 
the  statute  is  sufficient. 

Where  Affiant  Deposes  "to  the  Best  of  His  Knowledge  and  belief," 
and  not  positively  to  the  fact  stated  in  the  complaint,  it  is  sufficient 
basis  for  an  information. 

Approved  in  Anderson  v.  State,  34  Tex.  Cr.  97,  29  S.  W.  384,  fol- 
lowing rule;  Hall  v.  State,  32  Tex.  Cr.  594,  25  S.  W.  292,  Dodson  v. 
State,  35  Tex.  Cr.  572,  34  S.  W.  754,  and  Clark  v.  State,  23  Tex,  Ap. 
262,  5  8.  W.  115,  affidavit  charging  that  affiant  had  good  reason  to 
believe,  and  does  believe,  is  good. 

Distinguished  in  Dupree  v.  State,  102  Tex.  465,  119  S.  W.  305,  where 
affiant,  in  proceedings  to  obtain  search-warrant,  has  no  personal 
knowledge,  he  must  state  the  grounds  of  his  belief,  that  the  magistrate 
may  determine  whether  there  is  probable  cause;  Smith  v.  State,  45 
Tex.  Cr.  412,  76  S.  W.  437,  holding  complaint  charging  assault  alleg- 
ing that  affiant  "had  good  reason  to  believe"  the  offense  committed 
insufficient. 

Indictment  may  be  Amended  as  to  Matters  of  Form,  but  not  of  sub- 
stance. 

Approved  in  James  v.  State,  52  Tex.  Cr.  23,  105  S.  W.  180,  holding 
it  is  not  error  to  allow  indictment  to  be  amended  after  trial  begun 
by  adding  name  of  foreman  of  grand  jury,  the  amendment  being  im- 
material; Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W.  964,  holding  in- 
formation which  failed  to  allege  on  its  face  that  it  was  presented  by 
the  proper  county  attorney  insufficient,  though  signed  by  such  officer; 
Bates  V.  State,  12  Tex.  Ap.  27,  reversing  where  the  information  was 
5  Tex.  Notes — 15 
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substantially  amended;  Huff  v.  State,  23  Tex.  Ap.  293,  4  S.  W.  891, 
reversing  where  the  court  ordered  the  time  set  out  in  an  affidavit  to 
be  amended. 

11  Tex.  Ap.  454-456,  QBANGEB  ▼.  STATE. 

It  is  Beversible  Error  for  the  Court  to  Alter  Its  Oliarge  in  the  ab- 
sence of  the  defendant. 

Approved  in  Rudder  v.  State,  29  Tex.  Ap.  265,  15  S.  W.  718,  sus- 
taining plea  of  former  jeopardy  where  defendant  showed  that  jury 
in  the  former  case  were  discharged  in  his  absence;  Chapman  v.  State, 
42  Tex.  Cr.  138,  57  S.  W.  966,  reversing  where  defendant  in  homicide 
case  was  not  present  when  the  court  read  a  "lecture"  to  the  jury 
for  several  weeks  prior  to  defendant's  trial,  ridiculing  hip-pocket  de- 
fenses and  arguments  on  reasonable  doubt. 

Distinguished  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W.  897, 
upholding,  under  Revised  Statutes,  court's  action  in  attempting  to 
answer  written  request  of  jury  for  further  instructions;  Barton  v. 
State,  53  Tex.  Cr.  447,  111  S.  W.  1045,  refusing  defendant's  request 
for  additional  charge  after  jury  had  retired. 

Where  No  Other  Offense  Than  That  of  Alibi  was  Claimed  by  de- 
fendant, it  is  error  for  the  court  not  to  charge  upon  it. 

Reaffirmed  in  McAfee  v.  State,  17  Tex.  Ap.  132.  Approved  in 
Quintana  v.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Rep.  732,  16  8.  W. 
259,  failure  to  charge  upon  an  alibi  is  not  reversible  error  unless 
defendant  excepted  to  the  charge;  Ball  en  tine  v.  State,  52  Tex.  Cr. 
371,  107  S.  W.  547,  holding  failure  to  charge  jury  on  question  of  alibi 
reversible  error,  there  being  evidence  on  that  issue.  See  note,  41 
L.  R.  A.  540. 

Charge  to  Jury  cannot  be  Amended  or  Altered  Withont  Consent  of 
defendant. 

Overruled  in  Flores  v.  State,  41  Tex.  Cr.  167,  53  S.  W.  347,  holding 
after  jury  retired  judge  could,  of  his  own  motion,  recall  them  and 
change  one  of  his  instructions. 

11  Tez.  Ap.  456-471,  HILL  ▼.  STATE. 

The  Court  Should  Charge  upon  the  Law  of  Circumstantial  Evidence 
where  the  evidence  relied  on  for  conviction  is  circumstantial. 

Approved  in  Vaughn  v.  State,  17  Tex.  Ap.  564,  reversing  where  the 
proof  was  circumstantial  evidence  and  there  was  no  charge  upon  it. 

Where  the  Court  Omitted  the  Word  "Years"  in  Instructing  the  Jury 
to  assess  the  punishment  in  the  penitentiary  at  not  less  than  five,  it  is 
not  erroneous,  for  the  context  would  supply  the  word. 

Approved  in  Pitner  v.  State,  23  Tex.  Ap.  378,  6  S.  W.  215,  omitting 
to  charge  that  the  punishment  should  be  by  confinement  in  prison  is 
not  prejudicial;  Arrington  v.  State  (Tex.  Cr.),  20  S.  W.  927,  omission 
of  word  ^^more"  in  stating  penalty  is  not  misleading  where  context 
supplies  it. 

It  is  not  Erroneous  to  Refuse  to  Charge  upon  the  Law  of  Man- 
slaughter where  the  evidence  fails  to  establish  an  adequate  cause. 

Approved  in  Clore  v.  State,  26  Tex.  Ap.  628,  10  S.  W.  243,  and 
Gaitan  v.  State,  11  Tex.  Ap.  562,  no  error  to  refuse  charge  on  man- 
slaughter where  the  evidence  shows  no  adequate  cause;  Neyland  v. 
State,  13  Tex.  Ap.  547,  court  should  not  charge  upon  manslaughter 
where  proof  shows  murder  in  first  or  second  degrees.  See  note,  60 
L.  R.  A.  802. 
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Inatmment  Used  in  Killing  may  be  Considered  as  bearing  on  quei- 
tion  of  intent. 

Approved  in  Danf orth  v.  State,  44  Tex.  Cr.  114,  69  S.  W.  163,  hold- 
ing where  deceased  struck  defendant  with  an  iron  pipe,  inflicting  pain 
and  bloodshed,  and  defendant  seized  the  pipe  and  struck  deceased, 
causing  death,  if  there  was  no  specific  intent  to  kill  and  the  weapon 
was  deadly,  it  was  an  aggravated  assault. 

Distinguished  in  Campos  v.  State,  50  Tex.  Cr.  195,  95  S.  W.  1043, 
holding  in  case  of  homicide  not  error  to  instruct  that  weapon  or 
means  of  killing  are  to  be  taken  into  consideration  in  judging  of  in- 
tent, and  if  weapon  not  likely  to  produce  death ,  intent  to  kill  not 
presumed. 

11  Tex.  Ap.  474-476,  OABMISALES  ▼.  STATB. 

Where  Defendant  is  Charged  With  Conunitting  Theft  in  Mexico,  the 
indictment  should  allege  that  the  offense  charged  was  a  criminal 
act  by  the  law  of  the  state  where  committed. 

Approved  in  Binks  v.  State,  50  Tex.  Cr.  454,  98  8.  W.  251,  holding 
ander  Penal  Code,  articles  951,  952,  not  an  offense  to  bring  into  this 
state  property  acquired  in  other  state  by  swindling;  Beard  v.  State, 
47  Tex.  Cr.  192,  83  S.  W.  826,  holding  where  compilation  of  statutes 
made  by  an  act  of  March  16,  1903,  presumptive  evidence  of  the  laws 
of  Oklahoma,  the  presumption  would  be  the  same  for  February  22, 
1903,  and  if  the  law  came  into  existence  after  that,  burden  is  on 
other  party  to  prove  it;  Edwards  v.  State,  29  Tex.  Ap.  454,  16  S.  W. 
98,  and  Fernandez  v.  State,  25  Tex.  Ap.  539,  8  S.  W.  668,  holding  law 
of  the  foreign  country  is  an  element  of  the  offense  and  must  be  al- 
leged.   See  note,  15  L.  B.  A.  724. 

11  Tez.  Ap.  476-480,  WHITE  ▼.  8TATR 

Wliere  Defendants  are  Charged  With  Unlawfully  Selling  intoxicat- 
ing liquors  to  A.  J.  Dawson,  without  having  obtained  a  license,  it  is 
sufficient  to  charge  the  offense  alleged. 

Approved  in  Eppstein  v.  State,  11  Tex.  Ap.  482,  and  Dixon  v.  State, 
21  Tex.  Ap.  519,  1  S.  W.  449,  indictment  charging  sale  of  liquors  must 
allege  the  name  of  the  person  to  whom  they  were  sold. 

Bole  changed  by  statute,  Mansfield  v.  State,  17  Tex.  Ap.  470,  in- 
dictment charging  sale  of  liquors  need  not  allege  the  name  of  person 
to  whom  they  were  sold. 

11  Tez.  Ap.  480-482,  EPPSTEIN  ▼.  STATE. 

An  Information  Alleging  That  Defendant  Sold  mtozicating  Idqnors 
without  obtaining  a  license  is  not  sufficient  to  charge  the  offense, 
for  it  fails  to  name  the  person  to  whom  the  liquors  were  sold. 

Approved  in  Dixon  v.  State,  21  T^x.  Ap.  519,  1  S.  W.  449,  indict- 
ment charging  the  sale  of  liquors  must  allege  the  name  of  the  person 
to  whom  they  were  sold.    See  note,  23  L.  B.  A.  (n.  s.)  583. 

Bnle  changed  by  statute,  Mansfield  v.  State,  17  Tex.  Ap.  470,  in- 
dictment charging  sale  of  liquors  need  not  give  the  name  of  person  to 
whom  sold. 

U  Tez.  Ap.  483-503,  LUM  ▼.  STATE. 

It  is  Error  to  Refuse  to  Permit  Defendant  to  Show  the  Bepatation 
of  a  witness  while  living  in  the  community,  but  who  had  since  moved 
from  the  eommonity  where  the  offense  was  committed. 
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Approved  in  Coffelt  v.  State,  19  Tex.  Ap.  441,  error  to  refuse  de- 
fendant to  prove  the  reputation  of  a  witness  in  a  neighborhood  from 
which  he  had  moved  before  the  offense;  Crane  v.  State,  30  Tex.  Ap. 
466,  17  8.  W.  940,  reversing  where  defendant  proved  that  reputation 
of  prosecutrix  for  chastity  was  bad  in  a  community  from  which  she 
had  removed. 

A  Trial  Judge  Should  Measure  His  Cliarge  by  the  Evidence  ad- 
duced, and  give  instructions  as  to  every  legitimate  deduction  to  be 
drawn  from  the  evidence. 

Approved  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442,  and 
Smith  V.  State,  15  Tex.  Ap.  149,  no  error  to  refuse  charge  upon  murder 
in  the  second  degree  where  there  is  no  evidence  presenting  the  issue. 

Where  Defendant  has  not  Exhausted  His  Peremptory  Challenges,  it 
is  not  reversible  error  that  his  challenges  for  cause  were  overruled. 

Approved  in  Bean  v.  State,  17  Tex.  Ap.  69,  Minich  v.  People,  8 
Colo.  449,  9  Pac.  10,  reaffirming  rule;  Territory  v.  Hart,  7  Mont.  58, 
14  Pac.  774,  where  a  juror,  challenged  on  account  of  alienage,  is  not 
peremptorily  challenged,  where  defendant  has  two  peremptory  chal- 
lenges left,  the  objection  is  waived;  Territory  v.  Hart,  7  Mont.  497, 
17  Pac.  720,  sustaining  conviction  where  defendant  did  not  object  to 
a  juror  at  the  proper  time. 

11  Tex.  Ap.  503-^9,  DSEYEB  ▼.  STATE. 

It  is  Error  not  to  Charge  That  the  Possession  of  Property  recently 
stolen  is  not  sufficient  to  sustain  a  verdict  of  guilty,  where  the  prin- 
cipal inculpatory  fact  against  the  defendant  is  the  possession  of  the 
stolen  property. 

Approved  in  Bryant  v.  State,  16  Tex.  Ap.  149,  reversing  where  the 
court  charged  law  of  recent  possession  of  stolen  property  incorrectly. 
See  notes,  70  Am.  Dec.  448;  21  L.  R.  A.  (n.  s.)  312. 

The  Judgment  will  be  Reversed  Where  the  Venae  has  not  been 
sufficiently  proven. 

Reaffirmed  in  Bowling  v.  State,  13  Tex.  Ap.  338. 

11  Tez.  Ap.  509-519,  40  Am.  Rep.  796,  REED  v.  STATE. 
An  Adulterer  Taken  in  the  Act  of  Adultery  by  the  Hnsband  is 

justified  in  resisting  an  attack  by  the  husband. 

See  notes,  51  Am.  Rep.  330;  20  Am.  St.  Rep.  341;  59  Am.  St.  Rep. 
96;  63  L.  R.  A.  386. 

Where  an  Indlvldaal  Assaulted,  Being  Himself  Without  Fault,  kills 
his  antagonist,  the  killing  is  justifiable,  but  a  person  cannot  avail 
himself  of  a  necessity  which  he  has  knowingly  and  willfully  brought 
upon  himself. 

Approved  in  Peter  v.  State,  23  Tex.  Ap.  687,  5  S.  W.  230,  Carter 
V.  State,  30  Tex.  Ap.  557,  558,  28  Am.  St.  Rep.  949,  951,  17  S.  W.  1104, 
1105,  reaffirming  rule;  Bice  v.  State,  51  Tex.  Cr.  136,  100  S.  W.  951, 
holding  error  to  refuse  instructions  upon  imperfect  self-defense,  there 
being  evidence  upon  that  issue;  State  v.  Zorn,  202  Mo.  41,  100  S.  W. 
599,  holding  no  error  to  omit  instructions  upon  imperfect  self-defense, 
there  being  no  evidence  that  defendant  was  aggressor;  People  v. 
Filippelli,  173  N.  Y.  516,  66  N.  E.  404,  holding  instruction  upon  self- 
defense,  where  defendant  was  aggressor,  not  erroneous;  King  v.  State, 
13  Tex.  Ap.  282,  283,  reversing  where  the  charge  upon  self-defense 
made  defendant's  right  of  self-defense  depend  upon  the  impression 
made  by  his  conduct  upon  the  mind  of  deceased;  Moore  v.  State,  15 
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Tex.  Ap.  22,  re  versing  where  the  evidence  raised  issue  of  man- 
slaughter and  the  court  did  not  charge  upon  it;  Logan  v.  State,  17 
Tex.  Ap.  60,  a  man  cannot  bring  on  a  dangerous  conflict,  slay  his 
antagonist,  and  then  justify  on  the  ground  of  self-defense;  Allen  v. 
State,  24  Tex.  Ap.  224,  6  S.  W.  189,  a£Srming  conviction  of  murder 
where  defendant  voluntarily  renewed  a  combat  after  deceased  had 
stopped;  Meuly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St.  Bep.  485,  9  S.  W. 
567,  reversing  where  evidence  raised  the  issue  of  self-defense  and  the 
eourt  did  not  charge  upon  it;  Habel  v.  State,  28  Tex.  Ap.  600,  13  S.  W. 
1002,  affirming  where  defendant  was  found  guilty  of  manslaughter, 
though  the  court  did  not  clearly  charge  upon  the  law  of  perfect  or 
imperfect  self-defense;  Powell  v.  State,  32  Tex.  Gr.  233,  22  S.  W.  678, 
affirming  conviction  of  aggravated  assault  where  defendant  knowingly 
provoked  a  contest;  State  v.  Partlow,  90  Mo.  620,  59  Am.  Bep.  38,  4 
8.  W.  19,  and  Franklin  v.  State,  34  Tex.  Cr.  288,  30  S.  W.  233,  re- 
versing where  the  question  of  self-defense  from  defendant's  stand- 
point was  not  correctly  charged;  Honeycutt  v.  State  (Tex.  Gr.),  57  S. 
W.  807,  where  a  father  attacking  his  wife  is  himself  attacked  by  his 
daughter  and  in  return  kills  his  daughter,  he  is  guilty  of  murder  in 
the  first  degree.  See  notes,  109  Am.  St.  Bep.  811,  825;  45  L.  B.  A.  689, 
691,  693. 

Severance  of  Joint  Defendant  is  Matter  of  right. 

See  note,  5  L.  B.  A.  836. 

11  Tex.  Ap.  520-527,  McQEE  ▼.  STATE. 

Tlia  Bail  Bond  Most  Dlstincliy  Name  the  Oflenae  of  which  the  de- 
fendant ia  accused. 

See  note,  99  Am.  Dec.  223. 

Jnrledlction  of  Offense  is  Necessary  to  validity  of  bail  bond. 

Approved  in  Leal  v.  State,  51  Tex.  Ct,  426,  102  S.  W.  415,  holding 
bail  bond  taken  in  county  court  upon  filing  of  complaint  but  before 
information  based  thereon  is  filed  is  without  authority. 

It  is  not  Necessary  That  the  Bond  Shall  Disclose  the  Mode  of  ac- 
cusation, whether  by  indictment,  information,  or  otherwise. 

Approved  in  Trail  v.  State,  56  Tex.  Cr.  74.  118  S.  W.  714.  variance 
between  bond  and  judgment  nisi  in  this  matter   immaterial. 

11  Tex.  Ap.  527-536,  QABT  ▼.  STATE. 

It  is  not  Necessary  to  State  in  a  Bail  Bond  that  the  defendant 
is  to  appear  and  answer  the  accusation  made  against  him. 

Approved  in  State  v.  Buthing,  49  La.  An.  911,  22  So.  200,  sureties 
are  held  to  have  known  that  they  were  signing  for  defendant's  ap- 
pearance where  it  is  the  principal  feature  of  the  bond;  State  v. 
Thompson,  81  Mo.  166,  holding  bond  requiring  payment  in  case  judg- 
ment was  affirmed  or  went  against  principal  is  sufficient  to  require 
payment   in  case   of  dismissal   of  appeal. 

Where  No  Bi^^ts  have  Vested  and  No  Bights  of  bona  fide  parties 
intervened,  the  sheriff's  return  is  only  prima  facie  proof  of  service, 
and  the  state  has*the  right  of  showing  the  matter. 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  67,  11  S.  W.  1022,  sus- 
taining judgment  nisi  upon  a  forfeited  bail  bond  after  defendant 
had  been  released  on  verbal  motion;  Michels  v.  Stork,  52  Mich.  264, 
17  N.  W.  835,  sheriff's  return  is  conclusive  upon  the  parties  to  the 
suit  in  which  the  process  issued  when  questioned  in  a  collateral  pro- 
ceeding. 
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SnretiM  Execnting  a  Blank  Ball  Bond  are  Uable,  though  they  un- 
derstood it  was  to  be  filled  in  with  a  less  amount  than  that  actually 
inserted. 

Approved  in  Snowden  ▼.  State,  53  Tex.  Cr.  442,  110  S.  W.  444,  en- 
forcing bail  bond  where  surety  agreed  with  sheriff  that  he  would 
not  be  liable  for  entire  amount. 

11  Tex.  Ap.  538,  EX  PABTE  PBIOE. 

Hired  Out  Convict,  Wlio  has  Worked  Snfllcient  Time  to  discharge 
fine,  is  entitled  to  discharge,  though  hirer  and  his  sureties'  are  insol- 
vent, and  judgment  cannot  be  collected. 

See  note,  27  L.  B.  A.  001. 

Contract  by  Which  Convict  is  Hired  Ont  to  Pay  Fine  under  which 
he  has  performed  labor  sufficient  to  discharge  fine  cannot  be  varied 
by  parol  by  hirer  on  habeas  corpus  for  release  of  convict|  showing 
that  hiring  was'  not  for  full  amount. 

See  note,  27  L.  B.  A.  607. 

11  Tex.  Ap.  544-^63,  GAITAN  v.  STATE. 

It  is  not  Necessary  That  Malice  Should  be  I>emonstrated  beyond 
doubt  by  the  evidence. 

Approved  in  Gomez  ▼.  State,  15  Tex.  Ap.  330,  following  rule; 
Walker  v.  State,  14  Tex.  Ap.  628,  sustaining  charge  upon  murder  in 
the  first  degree  where  evidence  showed  that  defendant  acted  with 
malice.    See  note,  97  Am.  St.  Bep.  785. 

It  is  No  Error  to  Befnse  to  Charge  That  DmnkenneaB  may  be 
considered  as  an  adequate  cause  of  the  passion  which  actuated  the 
defendant,  so  as  to  reduce  the  crime  from  murder  in  the  second  de- 
gree to  manslaughter. 

Approved  in  Houston  t.  State,  26  Tex.  Ap.  661,  662,  14  S.  W.  353, 
temporary  insanity  produced  by  voluntary  use  of  intoxicating  li- 
quors is  no  defense  to  murder  in  the  first  degree;  Ex  parte  Evers, 
29  Tex.  Ap.  563,  16  S.  W.  344,  evidence  of  drunkenness*  is  not  ad- 
missible to  reduce  murder  from  first  to  second  degree.  See  notes,  40 
Am.  Bep.  564;  5  L.  B.  A.  (n.  s.)  825;  36  L.  B.  A.  476. 

11  Tex.  Ap.  563-676,  BHODES  ▼.  STATE. 

Acts  Performed  by  Defendant  When  Under  Arrest  are  admissible, 
whilst  confessions'  are  not. 

Distinguished  in  Nolen  v.  State,  14  Tex.  Ap.  480,  481,  482,  483,  485, 
46  Am.  Rep.  248,  249,  250,  251,  253,  where  confessions  while  under 
arrest  are*  inadmissible,  the  acts  likewise  performed  are  also  inad- 
missible. 

If  Package  Found  Contains  Owner's  Name,  fact  that  finder  is  un- 
able to  read  does  not  prevent  his  being  guilty  of  larceny,  if  he  ap- 
propriates it. 

See  notes,  88  Am.  St.  Bep.  592,  603;  37  L.  B.  A.  123. 

11  Tex.  Ap.  676-683,  ANDEBSON  ▼.  STATE. 

Explanations  by  Defendant  of  His  Becent  Possession  of  stolen 
property,  made  when  his  possession  is'  first  challenged,  or  at  the  first 
opportunity  which  he  had,  are  admissible. 

Approved  in  Lewis  v.  State,  17  Tex.  Ap.  142,  following  rule;  Mc- 
Call  V.  State,  14  Tex.  Ap.  364,  error  to  charge  that  explanations  mad« 
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only  while  defendant  had  possession  of  stolen  property  are  to  be 
considered;  Howell  ▼.  State,  16  Tex.  Ap.  98,  reversing  where  the 
court  failed  to  instruct  upon  defendant's  explanation  of  inculpatory 
facts;  Heskew  t.  State,  17  Tex.  Ap.  166,  and  Phillips  v.  State,  19 
Tex.  Ap.  163,  reversing  where  defendant  was  not  allowed  to  prove 
explanations  of  his  possession;  Eastland  ▼.  State  (Tex.  Cr.),  59  S. 
W.  268,  reversing  where  defendant  was  not  allowed  to  prove  state- 
ments made  concerning  his  possessions. 

11  Tttc  Ap.  684-587,  McWHOBTEB  T.  8TATB. 

It  is  Emmeoiui  to  Charge  That  Foasessioii  of  Recently  Stolen  Prop- 
erty is  not  conclusive  evidence  of  defendant's  guilt,  but  a  circum- 
stance to  be  taken  in  connection  with  the  other  facts,  being  a  charge 
upon  the  weight  of  the  evidence. 

Approved  in  Bryant  v.  State,  16  Tex.  Ap.  149,  following  rule;  Dobbs 
V.  State,  51  Tex.  Or.  116,  100  S.  W.  948,  holding  in  murder  trial, 
charge  respecting  purchase  of  cartridges  by  father  of  defendant  the 
day  of  killing  erroneous  ab'  intimating  opinion  of  court  that  they 
were  bought  for  purpose  of  killing;  McCall  v.  State,  14  Tex.  Ap. 
364,  possession  of  stolen  property  is  not  sufficient  to  convict,  but  a 
circumstance  for  the  jury  to  consider,  and  defendant's  explanations 
while  in  pofisession  should  be  considered  in  rebuttal. 

11  Tex.  Ap.  687-608,  BEED  T.  STATE. 

Where  the  Jndge  is  Belated  by  Oonsangoinity  within  the  third  de- 
gree to  one  indicted  with  defendant,  he  is  not  disqualified  to  try 
defendant. 

Approved  in  Page  v.  State,  22  Tex.  Ap.  557,  3  S.  W.  746,  reversing 
where  one  of  the  jurors  was  related  to  the  person  injured  within  the 
third  degree  of  consanguinity. 

Jndge  Mnst  Act  when  not  disqualified. 

Approved  in  State  v.  Omaha  Nat.  Bank,  66  Neb.  885,  93  N.  W.  328, 
holding  fact  that  judge  had,  as  former  governor  of  state,  directed 
attorney  general  to  commence  suit  to  recover  certain  money  due 
state,  did  not  disqualify  or  excuse  him  from  participating  in  decision 
of  the  case. 

11  Tex.  Ap.  608-822,  BOOEBS  T.  STATE. 

The  Becord  Mnst  Afflrmatlyely  Show  That  the  Snbstitntion  for 
the  lost  indictment  as  proposed  by  the  county  attorney  wab  made. 

Approved  in  Burrage  v.  State  (Tex.  Cr.),  44  S.  W.  169,  following 
rule;  Magee  v.  State,  14  Tex.  Ap.  376,  affirming  conviction  where 
the  record  shows  that  a  motion  to  file  a  substituted  indictment  was 
made  and  that  it  was  in  fact  filed  that  day;  Schultz  v.  State,  15 
Tex.  Ap.  266,  270,  49  Am.  Bep.  196,  where  record  shows  written  sug- 
gestion of  lost  indictment  and  motion  for  filing  substituted  indict- 
ment, it  is  a  sufficient  compliance  with  the  statute;  Carter  v.  State, 
41  Tex.  Cr.  610,  58  S.  W.  80,  reversing  where  counsel  agreed  to  a 
substitution  of  an  indictment  and  the  record  did  not  show  when  it 
was  done. 

Where  Defendant  is  Charged  With  Forgery  of  a  Signature  to  a 
deed,  it  is  not  error  to  admit  for  comparison  documents  containing 
true  signature. 
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Approved  in  McGlasson  v.  State,  37  Tez.  Cr.  625,  66  Am.  St.  Bep. 
846,  40  S.  W.  505,  reversing  where  eourt  permitted  prosecuting  wit- 
ness, after  examination  of  forged  instrument  and  denial  of  signa- 
ture, to  write  his  bignature  before  the  jury.  See  note,  44  Am.  St. 
Bep.  83. 

A  Prisoner  Need  not  be  Confronted  With  Person  who  made  an 
original  entry  in  documentary  evidence,  which  is  admissible  under 
the  rules  of  conunon  law  to  establish  a  collateral  fact. 

Approved  in  May  v.  State,  15  Tez.  Ap.  439,  admitting  notarial  cer- 
tificate to  action  of  protest  of  a  draft;  Patterson  v.  State,  17  Tez. 
Ap.  108,  affirming  conviction  where  certified  documentary  evidence 
of  the  laws  of  Michigan  relative  to  bigamy  was  introduced  over 
defendant's  objection. 

Original  Entry  In  Becord  Book  of  General  Land  Office  admissible 
to  show  application  made  for  land  without  producing  person  who 
made  entry. 

See  note,  129  Am.  St.  Bep.  35. 

Proof  by  Oustodian  of  Becords  In  Oeneral  Land  Office  that  instru- 
ments offered  for  comparison  were  part  of  archives  of  office  is  buffi- 
cient. 

See  note,  63  L.  B.  A.  435. 

11  Tex.  Ap.  622-631,  OOHEA  T.  STATE. 

To  Convict  Defendant  as  an  Accomplice,  it  is  necessary  to  estab- 
lish the  guilt  of  the  principal. 

Approved  in  dissenting  opinion  in  Dent  v.  State,  43  Tez.  Cr.  158, 
65  S.  W.  638,  majority  holding  record  evidence  of  conviction  of  prin- 
cipal prima  facie  evidence  of  principars'  guilt  in  trial  of  accessory, 
and  where  no  rebuttal  evidence  of  such  guilt  is  put  in  instruction, 
that  it  is  conclusive,  is  harmless  error. 

Evidence  of  Other  Witnesses  Need  not  Corroborate  some  partic- 
ular fact  sworn  to  by  an  accomplice,  but  it  must  tend  to  establish 
the  guilt  of  the  defendant. 

Approved  in  Leeper  v.  State,  29  Tez.  Ap.  158,  15  S.  W.  412,  re- 
versing where  court  did  not  instruct  jury  that  they  must  first  believe 
the  principal  guilty  before  they  could  find  the  defendant  guilty  as 
an  accomplice. 

11  Tez.  Ap.  631^644,  DBETEB  ▼.  STATE. 

The  Court  Should  Discharge  a  Juro^  Where  There  is  a  Possibility 
for  serious  doubt  as  to  hib  impartiality. 

Approved  in  Pierson  v.  State,  18  Tez.  Ap.  559,  no  error  to  stand 
aside  a  juror  biased  in  favor  of  defendant;  Withers  v.  State,  30  Tez. 
Ap.  386,  17  S.  W.  938,  jurors  who,  on  their  voir  dire,  state  they  could 
not  give  a  fair  verdict  where  the  defendant  was  a  woman  and  a 
mother,  should  be  ezcused. 

The  Statute  That  Unrecorded  Brands  of  Cattle,  Horses  or  Mules 
shall  not  be  recognized  in  evidence  does  not  apply  to  marks. 

Approved  in  Lawrence  v.  State,  20  Tez.  Ap.  541,  affirming  con- 
viction of  theft  of  an  unmarked  hog;  State  v.  Wolfley,  75  Kan.  409, 
89  Pac.  1047,  holding  in  prosecution  for  larceny  of  cattle,  fact  that 
they  bore  brand  of  complaining  witness  some  evidence  of  hib  owner- 
ship. 
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It  l8  Beyenible  Error  not  to  Charge  iqion  the  Law  of  circum- 
stantial evidence  where  it  is  the  evidence  relied  upon  for  conviction. 

Approved  in  Vaughn  v.  State,  17  Tex.  Ap.  564,  and  Harris  v.  State, 
13  Tex.  Ap.  318,  reversing  where  the  court  failed  to  charge  upon 
eircumstantial  evidence.    See  note,  69  L.  B.  A.  213. 

It  l8  Erroneoiu  to  Charge  the  Jury  in  a  Trial  for  Theft  to  con- 
vict without  proof  of  guilty  knowledge  or  intent. 

Approved  in  Harris  v.  State,  53  Fla.  41,  43  So.  312,  holding  ver- 
dict of  guilty  of  receiving  stolen  goods,  but  not  showing  defendant's 
knowledge  they  were  stolen,  a  nullity.    See  note,  57  Am.  Dec  274. 
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GASES  IN  12  TEXAS  APPEALS. 


12  Tex.  Ap.  11-16,  DAVIS  T.  STATE. 

Wliere  It  wu  Sbown  That  a  Hona  was  a  Bad  Fence-breaker,  that 
defendant  loaded  a  gun  and  had  threatened  to  kill  the  horse  if  he 
eame  into  his  field,  that  the  horse  entered  his  field,  that  defendant 
went  toward  the  horse  with  his  gun,  that  the  report  of  the  gun  was 
heard,  and  that  the  horse  was  found  dead  a  few  days  after,  verdict 
of  "wanton"  killing  of  the  horse  was  not  sustained  by  the  evidence. 

Approved  in  Caldwell  v.  State,  55  Tex.  Cr.  166,  131  Am.  St.  Bep. 
S09,  115  S.  W.  598,  in  trial  for  malicious  mischief  in  shooting  dog, 
evidence  that  if  defendant  did  shoot  the  dog  it  was  done  for  pro- 
tection of  his  sheep,  and  not  wantonly,  was  admissible:  Thomas  v. 
State,  14  Tex.  Ap.  205,  where  owner  of  ewes  kills  wandering  "bucks" 
beeause  they  got  his  ewes  with  lambs,  no  crime  was  committed; 
Beedy  v.  State,  22  Tex.  Ap.  272,  2  S.  W.  591,  it  is  error  to  exclude 
evidence  showing  that  cow  killed  ran  with  breachy  trespabsing  ani- 
mals.    See  note,  47  Am.  Bep.  310. 

Where  There  was  Evidence  Tending  to  Show  That  Defendant  killed 
a  horse  to  protect  his  crop,  prosecution  should  have  proved  that 
defendant's  crop  was  not  properly  protected  against  livestock  in 
order  to  sustain  conviction  for  wanton  killing. 

Approved  in  Thomas'  v.  State,  14  Tex.  Ap.  203,  burden  of  proof 
rests  on  state  to  show  that  killing  of  wandering  "bucks"  that  got 
defendant's  ewes  with  lambs  was  willfully  and  wantonly  done. 

Distinguished  in  Lane  v.  State,  16  Tex.  Ap.  177,  killing  of  horse 
to  protect  property  is  not  "willful"  under  article  679  of  Revised 
Penal  Code,  which  presumes  intent  to  injure  from  act  of  killing. 

12  Tez.  Ap.  15-26,  BENNETT  ▼.  STATE. 

It  ifl  the  Duty  of  Trial  Judges  to  Instruct  the  Juries  in  all  cases 
of  felony  as  to  the  law  of  the  case  as  made  by  the  evidence,  and  as 
to  every  legitimate  issue  arising  upon  the  facts;  failure  so  to  do 
would  ordinarily  be  cause  for  reversal. 

Approved  in  Bay  v.  State,  13  Tex.  Ap.  56,  it  was  error  in  prosecu- 
tion for  theft  not  to  charge  on  the  issue  of  bona  fide  purchase  of 
stolen  property. 
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12  Tez.  Ap.  26-27,  BATES  ▼.  STATE. 

Becord  on  Appeal  must  Show  Flea  was  Made  by  or  entered  for  de- 
fendant. 

See  note,  13  L.  B.  A.  (n.  b.)  812. 

12  Tez.  Ap.  27-30,  LOPEZ  ▼.   STATE. 

If  a  Confession  is  Made  Under  Persnaslon  In  the  Hope  of  turn- 
ing state's  evidence,  it  could  be  used  against  person  making  it,  if 
he  subsequently  refused  to  testify  as  a  witness  for  the  state. 

Approved  in  Lauderdale  v.  State,  31  Tez.  Cr.  50,  51,  37  Am.  St. 
Rep.  792,  793,  19  S.  W.  680,  681,  refusing  confession  where  it  was  ob- 
tained by  promise  of  immunity,  and  defendant  afterward  refused  to 
testify.    See  note,  18  L.  B.  A.  (n.  s.)  824. 

A  Confession  Obtained  by  an  Official  Promise  to  Put  an  End  to  a 
prosecution  will  not  be  received. 

Approved  in  Thompson  v.  State,  19  Tez.  Ap.  616,  confession  made 
to  sheriff  on  suggestion  of  constable  that  defendant  might  not  be 
prosecuted  is  admissible. 

The  Mere  Hope  of  Immunity  is  not  Such  Persuasion  as  destroys 
the  voluntary  character  of  a  confession. 

Approved  in  Grimsinger  v.  State,  44  Tez.  Cr.  19,  69  S.  W.  586, 
statement  of  members  of  grand  jury  to  accused  that  she  had  better 
tell  the  truth  if  she  wished  the  jury  to  be  light  on  her  did  not  render 
her  prior  confession  to  grand  jury  inadmissible. 

12  Tez.  Ap.  31-39,  SCOTT  ▼.  STATE. 

Voluntary  Drunkenness  Furnishes  No  Ezcnse  or  justification  for 
crime. 

Approved  in  Houston  v.  State,  26  Tez.  Ap.  661,  14  S.  W.  353,  in- 
struction that  drunkenness  may  justify  an  acquittal  is  properly  re- 
fused.   See  notes,  40  Am.  Bep.  564;  36  L.  B.  A.  466;  8  L.  R.  A.  33. 

Drunkenness  may  be  Looked  to  in  Passing  upon  the  Ability  to 
form  the  criminal  intent. 

Approved  in  Gaitan  v.  State,  11  Tez.  Ap.  562,  intozication  cannot 
be  considered  in  determining  the  adequacy  of  cause  of  killing;  Peo- 
ple V.  Blake,  65  Cal.  278,  4  Pac.  3,  in  prosecution  for  forgery,  evi- 
dence is  admissible,  on  the  question  of  intent,  to  prove  mental  con- 
dition of  accused  caused  by  intemperance;  Garner  v.  State,  28  Fla. 
155,  29  Am.  St.  Bep.  252,  9  So.  846,  a  person  too  intoxicated  to  form 
a  premeditated  design  cannot  be  convicted  of  murder  in  first  degree. 
See  note,  36  L.  B.  A.  468,  478,  484. 

12  Tez.  Ap.  39-41,  41  Am.  Bep.  666,  BLUITT  ▼.  STATE. 

Opinion  of  Witness  Touching  Similarity  of  Shoes  of  Defendant 
and  certain  tracks  is  hearsay  and  inadmissible. 

See  notes,  2  Am.  St.  Bep.  397;  16  Am.  St.  Bep.  22. 

Impeaching  Witness  of  Defendant,  After  Testifying  that  the  repu- 
tation of  a  witness  of  the  prosecution  for  truth  was'  bad,  may  be 
asked  if  the  witness  sought  to  be  impeached  is  worthy  of  belief. 

See  note,  73  Am.  Dec.  773. 

12  Tez.  Ap.  42-51,  BULLOCK  ▼.  STATE. 

In  Cases  of  Felony  the  Court  may,  for  Good  Cause  Shown,  allow 
the  application  for  a  new  trial  to  be  made  before  adjournment  of 
court  for  the  term. 
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Approved  in  Yoang  v.  State,  54  Tex.  Cr.  380,  113  S.  W.  17,  refus- 
ing to  review  denial  of  motion  made  five  days  after  trial  and  &en- 
tenee  for  forging  check,  in  absence  of  abuse  of  discretion;  Lindsey 
V.  State,  50  Tex.  Cr.  437,  98  S.  W.  857,  in  prosecution  for  homicide, 
where  defendant  had  been  misled  as  to  the  testimony  of  certain  wit- 
nesses, and  photographs  of  scene  of  killing  were  taken  and  presented 
on  motion  for  new  trial,  motion  should  have  been  granted;  Hart 
V.  State,  21  Tex.  Ap.  171,  17  S.  W.  421,  motion  for  new  trial  not  filed 
within  two  days  after  conviction  properly  granted  on  ground  of 
newly  discovered  evidence;  Leache  v.  State,  22  Tex.  Ap.  315,  3  S. 
W.  547,  motion  for  new  trial  at  term  subsequent  to  that  at  which 
conviction  was  had  properly  overruled;  Hernandez  v.  State,  18  Tex. 
Apu  147,  arguendo. 

12  Tex.  Ap.  51-59,  OBEEN  ▼.  STATE. 

Evidence  of  Collateral  Facts  or  Those  Which  are  Incapable  of  af- 
fording any  reasonable  presumption  or  inference  as  to  principal  fact 
in  dispute  should  be  excluded. 

Approved  in  Williamson  v.  State,  13  Tex.  Ap.  518,  evidence  of  a 
distinct,  substantive  offense  cannot  be  admitted  in  support  of  an- 
other offense;  Chumley  v.  State,  20  Tex.  Ap.  557,  testimony  showing 
defendant  was  a  fugitive  from  justice  for  crime  other  than  for  which 
he  was  being  tried  should  not  be  admitted. 

Where  the  Evidence  is  Entirely  Circumstantial,  the  Mind  is  per- 
mitted to  seek  light  and  knowledge  from  every  source,  however  dim, 
calculated  to  throw  light  upon  the  transaction. 

Approved  in  Wilson  v.  United  States,  5  Ind.  Ter.  619,  82  S.  W.  926, 
on  trial  for  murder,  testimony  as  to  conversation  between  witness 
and  a  third  person,  not  in  presence  of  defendant,  should  have  been 
excluded  in  absence  of  evidence  of  conspiracy  between  defendant  and 
such  third  person;  Langford  v.  State,  17  Tex.  Ap.  451,  anything  de- 
fendant said  or  did  after  perpetration  of  crime  which  tended  to 
establish  his  guilt  is  admissible. 

Exceptions  to  Excluded  Evidence  cannot  be  Incorporated  in  the 
statement  of  facts. 

Beaffirmed  in  McWhorter  v.  State,  13  Tex.  Ap.  531,  532;  Blackwell 
V.  State,  33  Tex.  Cr.  280,  26  S.  W.  397. 

12  Tex.  Ap.  65-85,  L0GGIN8  ▼.  STATE. 

XJnleaB  Objection  is  Shown  to  a  Juror  Who  Tried  the  Case,  the 
court  of  appeals  will  not  revise  rulings  of  court  below  on  compe- 
tency of  jurors  who  were  challenged.  But  if  one  objectionable  juror 
is  forced  upon  defendant  after  he  exhausts  his  peremptory  chal- 
lenges, he  will  be  entitled  to  have  the  action  of  lower  court  reversed 
as  to  juror  against  whom  a  proper  objection  was  urged. 

Approved  in  Jahnke  v.  State,  68  Neb.  172,  94  N.  W.  165,  and 
Keaton  v.  State,  41  Tex.  Cr.  629,  57  S.  W.  1127,  both  reaffirming 
rule;  Bice  v.  State,  54  Tex.  Cr.  157,  112  S.  W.  302,  evidence  did  not 
show  disqualified  juror  was  permitted  to  serve;  Johnson  v.  State, 
49  Tex.  Cr.  317,  318,  94  S.  W.  226,  applying  rule  where  accused  ex- 
hausted peremptory  challenge  on  juror  who  talked  of  case  with  one 
who  had  been  a  juror  on  former  trial  and  assessed  death  penalty; 
Brown  v.  State  (Tex.  Cr.),  78  S.  W.  508,  where  defendant  did  not 
exhaust  his  challenges,  action  of  court  in  refusing  to  excuse  one 
juror  because  he  had  cold  and  another  because  he  was  city  fireman, 
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thus  compelling  defendant  to  challenge  them  peremptorily,  was  not 
reversible  error;  Mancillas  v.  State  (Tex.  Cr.),  76  S.  W.  470,  defend- 
ant must  show  he  not  onlj  exhausted  his  challenges,  but  was  com- 
polled  to  take  unfair  juror;  Carter  v.  State,  45  Tex.  Cr.  433,  76  S.  W. 
439,  applying  rule  where  court  improperly  overruled  challenges  to- 
jurors  who  had  not  paid  their  poll-tax,  and  defendant,  having  ex- 
hausted his  peremptory  challenges,  thereafter  challenged  another 
juror  without  stating  ground;  Cubine  v.  State,  45  Tex.  Cr.  109,  74 
S.  W.  39,  and  Cubine  v.  State,  44  Tex.  Cr.  598,  73  S.  W.  396,  both 
holding  that  the  disqualification  of  trial  jurors  because  they  had 
not  paid  their  poll-tax  was  waived,  and  could  not  be  raised  for  the 
first  time  on  motion  for  new  trial;  State  v.  Megorden,  49  Or.  264, 
88  Pac.  308,  where,  after  eleven  jurors  were  taken,  defendant  had 
exhausted  hib*  peremptory  challenges,  but  accepted  last  juror  with- 
out objection,  overruling  of  challenge  for  cause  was  harmless;  Bean 
V.  State,  17  Tex.  Ap.  69,  where  defendant  refused  to  excuse  jurors, 
and  had  not  exhausted  his  peremptory  challenges,  his  challenge  to 
the  array  was  properly  overruled;  Weaver  v.  State,  19  Tex.  Ap.  566, 
jurors  drawn  from  regular  panel  for  the  week,  after  special  venire 
was  exhausted,  are  competent;  Thompson  v.  State,  19  Tex.  Ap.  613, 
it  was  not  error  to  refuse  peremptory  challenge  after  defendant 
had  exhausted  his  twenty  peremptory  challenges;  Kennedy  v.  State, 
19  Tex.  Ap.  631,  juror  is  properly  impaneled  when  defendant  re- 
fuses either  to  accept  or  reject  him;  Steagald  v.  State,  22  Tex.  Ap. 
488,  3  S.  W.  776,  where  defendant  has  not  exhausted  his  peremptory 
challenges,  he  cannot  complain  of  ruling  of  court  as  to  competency 
of  juror;  Powers  v.  State,  23  Tex.  Ap.  61,  5  S.  W.  155,  where  defend- 
ant had  not  exhausted  his  peremptory  challenges,  overruling  of  chal- 
lenges for  cause  was  not  ground  for  complaint;  Bolding  v.  State,  23 
Tex.  Ap.  176,  4  S.  W.  580,  where  no  objectionable  juror  was  forced 
upon  defendant,  overruling  of  challenge  for  cause  was  not  error; 
Giebel  v.  State,  28  Tex.  Ap.  170,  12  S.  W.  593,  excusing  of  juror  on 
challenge  of  prosecution  because  of  bias  in  favor  of  defendant  is 
not  error;  Hudson  v.  State,  28  Tex.  Ap.  339,  13  S.  W.  389,  where  no 
reason  was  assigned  for  objection  to  a  juror,  he  was  not  objection- 
able in  the  sense  that  a  chafJenge  for  cause  might  have  been  suv- 
tained  against  him;  Holland  v.  State,  31  Tex.  Cr.  346,  20  S.  W.  751, 
where  there  was  no  objection  to  juror  at  the  trial  his  competency 
will  not  be  inquired  into  on  appeal;  Spies  v.  People,  122  111.  258,  3 
Am.  St.  Rep.  466,  12  N.  E.  989,  there  was  no  error  where  challenge 
for  cause  was  properly  overruled  as  to  twelfth  juror,  and  defend- 
ants had  exhausted  their  peremptory  challenges. 

Denied  in  Thurman  v^  State,  27  Neb.  633,  43  N.  W.  405,  where 
challenge  for  cause  was  incorrectly  overruled,  and  defendant  had 
to  resort  to  peremptory  challenge  to  exclude  such  juror,  it  was  preju- 
dicial error;  Ward  v.  State,  19  Tex.  Ap.  689,  arguendo. 

The  Right  of  Peremptory  Challenge  is  not  of  Itself  a  Bight  to 
select,  but  a  right  to  reject,  jurors. 

Reaffirmed  in  Heskew  v.  State,  17  Tex.  Ap.  165. 

Evidence  of  Acts  and  Statements  of  Alleged  Oo-congpirator  is  not 
conclusive  of  existence  of  conspiracy. 

Approved  in  State  v.  Phillips,  118  Iowa,  674,  92  N.  W.  881,  where 
statement  of  deceased  as  to  who  shot  him  was  admitted  as  a  dying 
declaration,  jury  should  have  been  instructed  as'  to  weight  to  be  given 
same. 
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12  Tez.  Ap.  86-100,  PIOEETT  T.  STATE. 

Instmction  Wlilch  Contradicts  Itself  is  prejudicial. 

Approved  in  Hampton  ▼.  State,  160  Ind.  578,  67  N.  E.  443,  apply- 
ing mle  where  court  inadvertently  used  the  word  "consistent"  instead 
of  "inconsistent"  in  instruction  on  circumstantial  evidence. 

12  T«z.  Aift.  100-103,  BONN  T.  STATE. 

On  Dismissal  of  Appeal,  Costs  are  Taxable  as  if  judgment  had  been 
affirmed. 

Approved  in  Prater  v.  State,  54  Tex.  Cr.  18,  111  S.  W.  735,  where 
judgment  was  affirmed,  ten  dollars  allowed  clerk  and  ten  dollars  al- 
lowed attorney  general  were  taxable  against  appellant  and  his  sure- 
ties; Boberts  v.  State  (Tez.  Cr.),  68  S.  W.  98&,  where  case  was  dis- 
missed beeause  of  defective  recognizance,  costs  were  properly  ad- 
judged against  principal  and  sureties'  thereon. 

12  Tez.  Ap.  106-107,  41  Am.  Bep.  667,  8N0WBEN  ▼.  STATE. 

Penal  Code,  Artide  490,  Providing  That  Violence  to  person  does 
not  amount  to  assault  or  battery  when  inflicted  in  exercise  of  cor- 
rection given  by  law  to  parent  over  child  applies*  to  person  who 
stands  in  loco  parentis. 

See  note,  21  L.  B.  A.  (n.  s.)  217. 

12  Tez.  Ap.  108-109,  MICHEIi  ▼.  STATE. 

Evidence  That  a  Bead  has  Long  Been  Used  as  a  Pnblic  Bead,  and 
had  been  recognized  as  such,  by  order  of  court  apportioning  hands 
to  work  it,  is  sufficient  to  establish  the  fact  that  it  is  a  public  road. 

Approved  in  Berry  v.  State,  12  Tex.  Ap.  250,  Meers  v.  State  (Tez. 
Ap.),  16  S.  W.  653,  Texas  etc.  By.  v.  Kaufman  Co.,  17  Tex.  Civ.  255, 
42  S.  W.  587,  and  Howard  v.  State,  47  Ark.  438,  2  S.  W.  333,  re- 
affirming rule;  Hall  v.  State,  13  Tex.  Ap.  269,  use  by  the  public  for 
a  short  time  does  not  make  a  road  a  public  road;  Jolly  v.  State,  19 
Tez.  Ap.  78,  it  was*  error  not  to  instruct  that  a  road  may  be  shown 
to  be  public  by  other  evidence  than  county  court's  order  establishing 
it  as  such. 

12  Tez.  Ap.  100^111,  00OOIN8  T.  STATE. 

Tenant  of  Part  of  Inclosed  Land  had  a  Bight  to  Grave  the  Land, 
in  the  absence  of  a  contract  to  the  contrary,  and  was  wrongfully 
convicted  of  allowing  his  horses  to  go  within  inclosed  lands  of  an- 
other. 

Approved  in  Jones  v.  State,  18  Tez.  Ap.  372,  tenant  who  rents'  part 
of  inclosed  land  may  permit  cattle  to  feed  in  such  inolosure;  Wood- 
yard  V.  State,  19  Tex.  Ap.  517,  tenant  may  pull  down  fence  on  land 
to  let  his  hogs  in,  where  no  injury  is  done. 

One  Exercising  His  Lawful  Bights  to  Land  cannot  be  charged  with 
malicious  mischief. 

Approved  in  McCuen  v.  State,  43  Tex.  Cr.  614,  68  S.  W.  180,  pend- 
ing suit  between  joint  tenants,  where  one  erected  fence  to  prevent 
access  of  other  to  his  house,  the  latter  had  right  to  remove  it. 

12  Tez.  Ap.  111-116,  NOBTH  ▼.  STATE. 

Where  the  Evidence  Tended  to  Show  That  the  Life  of  defendant's 
brother  was  in  danger,  the  court  should  have  instructed  that  defend- 
ant had  the  right  to  shoot  to  prevent  the  threatened  injury  to  his 
brother. 
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Approved  in  ABbworth  v.  State,  19  Tex.  Ap.  195,  and  Snell  v.  State, 
29  Tex.  Ap.  240,  25  Am.  St.  Bep.  726,  15  S.  W.  724,  where  there  was 
evidence  proving  defense  of  brother,  issue  of  self-defense  should  have 
been  submitted  to  jury;  Garcia  v.  State  (Tex.  Cr.),  57  S.  W.  651, 
one  who  acts  in  defense  of  another  may  act  in  the  same  manner  as 
that  party  would  be  justified  in  acting. 

12  Tez.  Ap.  117-118»  WALTON  t.  STATE. 

An  Indictment  or  Information  most  Aver  the  Facts  which  bring 
the  accused  within  some  one  of  the  definitions  of  the  statute  which 
constitutes  the  offense. 

See  note,  38  Am.  St.  Bep.  645. 

12  Tex.  Ap.  118-121,  O^BTAN  ▼.  STATE. 

No  Challenge  to  the  Array  can  be  Entertained  when  the  jurors 
have  been  selected  by  jury  commissioners. 

Beaffirmed  in  Williams  v.  State,  24  Tex.  Ap.  34,  5  S.  W.  659. 

Where  Jury  Oommlssicmers  Fail  to  Select  Jury,  court  may  direct 
sheriff  to  summon  jurors. 

Approved  in  Green  v.  State,  53  Tex.  Cr.  499,  110  S.  W.  925,  22  L. 
B.  A.  (n.  s.)  706,  where  jury  commission  had  selected  jury  for  three 
weeks  only,  one  convicted  at  fourth  week  of  term  by  jury  selected 
by  sheriff  on  court's  order  could  not  complain. 

12  Tex.  Ap.  121-127,  OUMMINS  ▼.  STATE. 

Indictment  for  Bringing  Stolen  Property  into  this  state  must  show 
property  was  stolen  under  law  of  foreign  state. 

Approved  in  Binks*  v.  State,  50  Tex.  Cr.  454,  98  S.  W.  251,  uphold- 
ing indictment  for  bringing  into  this  state  a  horse  stolen  in  the  ter- 
ritory of  Oklahoma;  Beard  v.  State,  47  Tex.  Cr.  189,  83  S.  W.  825, 
it  is  not  an  offense  to  bring  into  this  state  property  acquired  in 
another  state  by  swindling;  Edwards  v.  State,  29  Tex.  Ap.  454,  16 
S.  W.  98,  recognizance  held  insufficient,  as  it  failed  to  state  that  by 
the  law  of  Indian  Territory,  the  taking  of  the  horse  was  theft.  See 
note,  94  Am.  Dec.  257. 

Printed  Statute  Books  of  United  States,  of  District  of  Oolumbla, 
or  of  any  state  or  territory  of  the  United  States,  or  of  any  foreign 
country,  purporting  to  have  been  printed  under  the  authority 
thereof,  shall  be  received  as  evidence  of  acts  and  resolutions  therein 
contained. 

Approved  in  Cowell  v.  State,  16  Tex.  Ap.  61,  admitting  in  evidence 
the  published  code  of  laws  of  the  Muscogee  nation;  Fernandez  v. 
State,  25  Tex.  Ap.  540,  8  S.  W.  668,  publication  that  was  a  reprint  of 
Penal  Code  of  Coahuila,  Mexico,  was  properly  admitted  in  evidence. 

Bills  of  Exception  not  Filed  During  the  Term  and  within  ten  days 
after  the  conclusion  of  the  trial  are  not  entitled  to  consideration. 

Approved  in  Morris  v.  State,  17  Tex.  Ap.  667,  bill  of  exceptions 
filed  sixteen  days  after  motion  for  new  trial  was  overruled  as  not 
filed  within  proper  time. 

Denied  in  Golden  v.  State,  22  Tex.  Ap.  12,  2  S.  W.  536,  and 
Clement  v.  State,  22  Tex.  Ap.  25,  2  S.  W.  380,  if  bill  of  exceptions 
is  presented  to  the  judge  within  ten  days  after  conclusion  of  trial, 
it  may  properly  be  filed  any  time  during  the  term  of  court. 
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12  T«Z.  Ap.  127-138,  WHiTJAMS  T.  STATE. 

Persons  Wlio  Appear  not  to  Possess  Sufficient  Intellect  to  relate 
transaction  with  regard  to  which  they  are  interrogated,  or  who  do 
not  understand  the  obligation  of  an  oath,  are  incompetent  as  wit- 
nesses in  criminal  trials. 

See  notes,  92  Am.  Dec.  474;  19  L.  B.  A.  610. 

Determination  of  the  Competency  of  Such  Witnesses  is  left  to  the 
discretion  of  the  judge;  and  such  determination  will  not  -ordinarily 
be  disturbed  unless  that  discretion  has'  been  abused. 

Approved  in  State  v.  Crouch,  130  Iowa,  483,  107  N.  W.  175,  apply- 
ing role  in  prosecution  for  rape  upon  imbecile;  Taylor  y.  State,  22 
Tex.  Ap.  544,  58  Am.  Bep.  657,  3  S.  W.  755,  after  witness  was  declared 
incompetent,  it  was  error  to  declare  her  competent  after  bhe  had  been 
privately  instructed  as  to  nature  of  an  oath. 

12  Tex.  Ap.  139,  BATES  ▼.  STATE. 

Conviction  is  a  Nullity  Unless  Plea  was  Either  Made  by  or  entered 
for  accused. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

12  Tex.  Ap.  140-145,  POPINAUX  V.  STATE. 

Becord  on  Appeal  mnst  Show  That  Plea  was  Made  by  or  entered 
for  defendant. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

12  Tex.  Ap.  145-155,  EX  PABTE  BANDON. 

In  Habeas  Corpus  Proceedings  to  Admit  One  Charged  with  murder 
to  bail,  the  whole  evidence  must  be  sufficient  to  satisfy  the  court 
that  the  proof  of  guilt  in  evident,  or  the  applicant  is  entitled  to  bail. 

Beaffixmed  in  Ex  parte  Smith,  23  Tex.  Ap.  123,  5  S.  W.  100;  Ex 
parte  Jones,  31  Tex.  Cr.  446,  20  S.  W.  984.  See  notes,  81  Am.  Dec. 
87,  88,  89;  22  L.  B.  A.  679. 

12  Tex.  Ap.  156-159,  JONES  T.  STATE. 

When  the  Evidence  is  Conflicting,  and  There  is  Testimony  to  sup- 
port the  verdict,  it  will  not  be  set  aside. 

Distinguished  in  Walker  v.  State,  14  Tex.  Ap.  629,  a  verdict  con- 
trary to  the  weight  of  evidence  will  be  set  aside. 

Denied  in  dissenting  opinion  in  Ex  parte  Smith,  23  Tex.  Ap. 
128,  129,  140,  5  S.  W.  102,  103,  110,  majority  holding  applicant  for 
bail  has  burden  of  proving  he  is  illegally  restrained  of  his  liberty. 

12  Tex.  Ap.  160-163,  PATKE  ▼.  STATE. 

Ko  Appeal  Iiies  from  a  Satisfied  judgment. 

Approved  in  Washington  v.  Cleland,  49  Or.  13,  24  Am.  St.  Bep.  1013, 
88  Pae.  305,  where  defendant  paid  fine  in  criminal  action  to  avoid 
going  to  jail,  the  judgment  was  satisfied. 

12  T^x.  Ap.  163-169,  WEIGHT  ▼.  STATE. 
To  be  Qoalifled  as  a  Juror,  a  Person  must  be  Able  to  Bead  and 

write  the  English  language. 

Approved  in  Bainey  v.  State,  20  Tex.  Ap.  485,  juror  able  to  read, 
but  not  to  write,  is  disqualified. 

It  was  Error  for  the  Court  to  Hold  a  Juror  Competent  who  was 
related  within  the  prohibited  degree  to  any  of  the  persons  injured 
by  the  offense. 

5  Tex.  Notes— 16 
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Approved  in  Powers  v.  State,  27  Tex.  Ap.  701,  11  S.  W.  646,  brother 
in  law  of  owner  of  stolen  horse  is  not  competent  juror  to  try  person 
accused  of  the  theft.    See  note,  18  L.  B.  A.  477. 

Failure  to  Charge  on  Law  of  Ciicumstantial  Bvldence  is  error, 
where  conviction  depends  on  such  evidence  alone. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
168,  118  S.  W.  1067,  majority  upholding  refusal  of  court  to  charge 
on  circumstantial  evidence,  where  evidence  showed  accused  went  to 
room  of  decedent  on  night  shot  was  fired,  and  body  was  found  in  the 
room  with  fatal  bullet  wound. 

12  Tex.  Ap.  169-171,  WILLIAMSON  ▼.  STATE. 

One  of  the  Requisites  of  a  Recognizance  Is  That  the  Time  and  place 
when  and  where,  and  the  court  before  which,  the  defendant  is  bound 
to  appear  be  stated. 

Approved  in  Wegner  v.  State,  28  Tex.  Ap.  421,  13  S.  W.  609,  bail 
bond  conditioned  that  obligors  appear  on  the  first  Monday  in  Novem- 
ber, A.  D.  188—,  held,  invalid;  Mackey  v.  State,  38  Tex.  Cr.  25,  40 
S.  W.  983,  witness'  attachment  bond  requiring  appearance  several 
months  previous  to  the  taking  of  the  bond  is  invalid;  also  one  that 
requires  obligor  to  appear  "at  next  term  of  said  court  at  the  court- 
house in  B.";  Pill  v.  State,  43  Neb.  26,  61  N.  W.  97,  recognizance  for 
appeal  is  invalid,  if  court  before  which  prisoner  is  to  appear  is  not 
stated  in  it. 

Distinguished  in  Thrash  v.  State,  16  Tex.  Ap.  273,  recognizance 
^    held  to  fully  state  time,  place,  and  court. 

12  Tex.  Ap.  171-173,  MONOALLO  ▼.  STATE. 

Remarks  of  a  Judge,  Oalculated  to  Prejudice  the  Jury  as  to  the  de- 
fendant, constitute  reversible  error. 

Approved  in  Chancey  v.  State,  50  Tex.  Cr.  88,  96  S.  W.  13,  remark 
of  judge,  though  improper,  had  no  injurious  effect;  Crook  v.  State,  27 
Tex.  Ap.  241,  11  S.  W.  446,  pending  discussion  on  admissibility  of 
evidence  jury  should  be  retired  when  remarks  of  judge  might  pre- 
judice rights  of  defendant. 

12  Tex.  Ap.  174-184,  WORD  ▼.  STATE. 

In  an  Indictment  for  Rape,  It  Need  not  be  Alleged  that  accused 
if  an  adult  male  or  was  over  fourteen  years  of  age. 

Approved  in  Cornelius  v.  State,  l3  Tex.  Ap.  353,  reaffirming  rule; 
Sutton  V.  State,  145  111.  285,  34  N.  £.  422,  in  indictment  for  rape,  it  is 
not  necessary  to  aver  that  accused  is  of  the  age  of  fourteen  years  or 
upward.    See  note,  80  Am.  Dec.  373. 

Upon  Trial  for  Rape,  Penetration  Should  be  Proved  beyond  a  rea- 
sonable doubt. 

See  note,  80  Am.  Dec.  362. 

An  Adult  Male  Is  One  Arrived  at,  or  Over,  Twenty-one  years  of 
age. 

Approved  in  Bell  v.  State,  18  Tex.  Ap.  55,  51  Am.  Bep.  293,  ar- 
guendo. 

12  Tex.  Ap.  184-186,  BOONE  ▼.  STATE. 

Where  the*  Local  Option  Law  has  Been  Adopted  in  Accordance  with 
the  constitution,  and  put  in  force,  it  operates  to  repeal  all  laws  and 
parts  of  laws  in  conflict  with  it. 
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Approved  in  Butler  v.  State,  25  Fla.  355,  6  So.  69,  reaffirming  role; 
Owen  V.  Baer,  154  Mo.  516,  55  S.  W.  669,  arguendo;  dissenting  opinion 
in  Snearley  v.  State,  40  Tex.  Cr.  521,  52  S.  W.  553,  majority  holding 
oeenpation  tax  on  liquors  remains  enforceable  after  local  option  is 
adopted.     See  note,  3  L.  B.  A.  (n.  s.)  620. 

Bepeal  of  a  Law  Exempts  from  Fmiishxnent  All  Persons  who  mayi 
have  offended  repealed  law. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  106  S.  W.  150,  applying 
rale  to  one  convicted  under  act  relating  to  selling  game  fish  taken 
from  lake  or  stream  in  certain  counties^  where  act  was  repealed  pend- 
ing appeal. 

12  T«z.  Ap.  186-190,  HABDIN  ▼.  STATE. 

It  was  Error  for  Oourt  to  Bnstain  Demurrer  to  Special  Plea  that 
defendant,  by  agreement  with  counsel  for  state,  was  not  to  be  pros- 
ecuted by  reason  of  having  become  state's  witness. 

Beafflrmed  in  Camron  v.  State,  32  Tex.  Cr.  182,  40  Am.  St.  Bep. 
766,  22  S.  W.  682.  Approved  in  Ex  parte  Greenhaw,  41  Tex.  Cr.  283, 
53  S.  W.  1026,  party  who  turned  state's  evidence  was  not  entitled 
to  bail  before  final  disposition  of  cause  againat  his  codefendants. 
See  note,  40  Am.  St.  Bep.  774. 

Denied  in  Holmes  v.  State,  20  Tex.  Ap.  517,  pleas  of  former  convic- 
tion and  former-  acquittal  are  only  special  pleas  available  to  accused; 
Whitney  v.  State,  53  Neb.  304,  73  N.  W.  701,  agreement  with  prosecut- 
ing officer,  on  promise  of  immunity,  to  turn  state's  evidence  is  no  legal 
defense  on  trial  of  person  who  turned  state's  evidence. 

Miacellaneous. — ^Hardin  v.  State,  13  Tex.  Ap.  194,  referring  histori- 
cally to  former  appeal. 

12  TeoL  Ap.  190-193,  ALLEN  ▼.  STATE. 

The  Confessloii  of  a  Defendant  may  be  Used  in  Evidence  against 
him,  if  the  same  was  freely  made,  without  compulsion  or  persuasion. 

See  note,  6  Am.  St.  Bep.  242,  243. 

A  Betuxn  of  Stolen  Property  is  Voluntary  When  It  la  Caused  by 
repentance  and  a  desire  for  reparation,  even  though  fear  of  detec^ 
tion  and  punishment  contributed  to  induce  the  return. 

Approved  in  Bird  v.  State,  16  Tex.  Ap.  532,  where  accused  re- 
turned stolen  animal  to  its  range  to  avoid  prosecution,  issue  of 
voluntary  return  should  have  been  submitted;  Bennett  v.  State,  17 
Tex.  Ap.  147,  return  of  stolen  watch  within  three-quarters  of  an 
hour  after  it  was  missed  and  before  any  complaint  was  filed,  and 
without  accused  having  been  threatened  with  violence  or  prosecu- 
tion, was  voluntary;  Dupree  v.  State,  17  Tex.  Ap.  593,  and  Guest 
V.  State,  24  Tex.  Ap.  533,  7  S.  W.  243,  evidence  required  a  charge 
on  the  voluntary  return  of  stolen  property  within  reasonable  time 
and  before  prosecution;  Stepp  v.  State,  31  Tex.  Cr.  351,  20  S.  W. 
754,  verdict  of  jury,  that  return  of  lost  watch,  whose  owner  was 
known,  after  four  months,  was  not  voluntary  return,  will  not  be 
disturbed. 

Confession  is  not  Obtained  Under  Compulsion  Merely  because  de- 
fendant believes  he  is  suspected  and  is  in  great  danger  of  prosecu- 
tion. 

See  note,  18  L.  B.  A.  (n.  s.)  836,  840. 
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12  Tez.  Ap.  193-194,  STGNIS  ▼.  STATE. 

An  Information  for  Theft  WUch  Falls  to  Allege  Ownerdilp  of  the 
stolen  property  is  fatally  defective. 

Reaffirmed  in  Long  v.  State  (Tex.  Or.),  20  S.  W.  577. 

12  Tex.  Ap.  194-196,  SADDLES  ▼.  STATE. 

To  Sustain  a  Conviction  for  Assault  to  Commit  Bape  by  Force,  the 
force  must  be  shown  to  be  such  as  might  reasonably  be  supposed 
sufficient  to  overcome  resistance. 

Approved  in  Favors  v.  .State,  20  Tex.  Ap.  161,  reaffirming  rule; 
Collins  V.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  evidence  insufficient 
to  sustain  conviction  of  a  porter  for  assault  on  passenger  in  a 
sleeping-car;  Colton  v.  State,  52  Tex.  Cr.  57,  105  S.  W.  187,  proof 
did  not  establish  assault  on  female  in  bed  in  a  room  with  her  sister 
and  three  brothers  with  an  open  doorway  into  room  of  her  parents; 
Sanford  v.  State,  12  Tex.  Ap.  199,  indecent  fondling  is  not  force; 
Jones  V.  State,  90  Ala.  630,  24  Am.  St.  Bep.  851,  8  So.  384, 
arguendo. 

12  Tez.  Ap.  196-199,  SANFOBD  ▼.  STATE. 

To  Constitute  an  Assault  to  Commit  Bape,  the  Intent  must  have 
been  to  have  carnal  knowledge  by  force. 

Approved  in  Carroll  v.  State,  24  Tex.  Ap.  368,  6  S.  W.  190,  mere 
presence  in  room  of  woman  is  not  force;  Toulet  v.  State,  100  Ala. 
77,  14  So.  404,  persuasion  to  induce  a  little  girl  to  do  an  immodest 
act  does  not  constitute  an  assault  to  ravish. 

If  the  Intent  was  to  Try  to  have  Carnal  Knowledge  by  coarse, 
vulgar  familiarity,  but  force  was  not  used  or  intended,  the  offense 
would  be  an  aggravated  assault  and  battery. 

Beaffirmed  in  Henkel  v.  State,  27  Tex.  Ap.  512,  see  11  S.  W.  672; 
Bobertson  v.  State,  30  Tex.  Ap.  502,  17  S.  W.  1070. 

12  Tez.  Api  199-203,  BEEVES  ▼.  STATE. 

Article  358  of  the  Penal  Code  must  be  Constmed  in  Harmony  with 
the  act  of  1881;  viz.,  that  a  pool-table  shall  be  considered  as  used 
for  gaming  purposes  if  the  table  fees  or  anything  of  value  is  bet 
thereon,  notwithstanding  an  occupation  tax  has  been  imposed  and 
paid. 

Beaffirmed  in  Parker  v.  State,  13  Tex.  Ap.  215.  See  note,  19  L. 
B.  A.  (n.  s.)  914. 

Distinguished  in  Smith  v.  State,  28  Tex.  Ap.  103,  12  S.  W.  412, 
where  losers  in  pool  paid  for  cues  used,  there  was  no  violation  of 
law;  Wright  v.  State,  41  Tex.  Cr.  200,  53  S.  W.  640,  where  pool-table 
is  kept  in  saloon,  it  is  subject  to  occupation  tax  regardless  of  profits. 

Denied  in  Butherford  v.  State,  a9  Tez.  Cr.  138,  45  S.  W.  580,  fees 
for  playing  ten-pins  may  be  wagered. 

12  Tez.  Ap.  203-207,  MEBBITT  ▼.  STATE. 

In  the  Trial  of  a  Man  for  Adultery,  the  Testimony  of  his  para- 
mour is  that  of  an  accomplice,  and  will  not  support  his  conviction 
unless  corroborated  by  evidence  tending  to  connect  him  with  the 
offense. 

Approved  in  Collins  v.  State,  46  Tex.  Cr,  551,  80  S.  W.  372,  evi- 
dence did  not  show  crime  of  adultery  by  habitual  carnal  intercourse; 
State  V.  Jarvis,  18  Or.  364,  23  Pac.  252,  testimony  of  person  with 
whom  incest  is  charged  is  alone  not  sufficient  to  convict. 
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12  Tex.  Ap.  207<-208,  HABDEMAN  ▼.  STATE. 

Where  Defendant  Sold  Another's  Steer,  Banning  on  the  Bange  all 
the  while,  there  was  no  such  taking  or  possession  as  could  constitute 
theft. 

Beaffirmed  in  Madison  ▼.  State,  16  Tex.  Ap.  441;  Lott  v.  State, 
20  Tex.  Ap.  231.  See  notes,  57  Am.  Dee.  274;  88  Am.  St.  Hep.  564; 
10  L.  B*  A.  (n.  fl.)  817. 

Distinguished  in  Atterberrj  v.  State,  19  Tex.  Ap.  407,  where  per- 
son takes  possession  of  and  sells  cattle  of  another,  it  is  theft;  Doss 
T.  State,  21  Tex.  Ap.  512,  57  Am.  Bep.  621,  2  S.  W.  816,  where  cow 
was  "crossed  out"  or  ridden  around,  there  was  a  taking  sufficient 
to  constitute  theft, 

12  Tex.  Aift.  208-214,  ELDBIDaE  T.  STATE. 

A  Bill  of  Exceiytions  Should  be  Full  and  Ezidicit  in  Stating  all 
that  would  tend  to  make  the  matter  complained  of  thoroughly  under- 
stood. 

Beaffirmed  in  Hooper  ▼.  State,  29  Tex.  Ap.  616,  16  S.  W.  656; 
Lirar  ▼.  State,  26  Tex.  Ap.  120,  9  S.  W.  553. 

Where  the  Inculpatory  Evidence  is  Unsatisfactory  and  Meager,  a 
new  trial  should  be  granted,  where  defendant  was  refused  a  con- 
tinuance to  secure  the  testimony  of  certain  witnesses. 

Approved  in  Boyd  ▼.  State,  18  Tex.  Ap.  344,  where  there  was  no 
evidence  to  show  defendant  knew  hog  was  property  of  another,  the 
jury  should  have  acquitted;  Boach  v.  State,  21  Tex.  Ap.  253,  17  S. 
W.  464,  motion  for  new  trial  should  prevail  where  it  appears  that 
absent  testimony,  to  procure  which  continuance  was  asked,  but  re- 
fused, is  material. 

Departoie  of  Material  Witness  in  Oouxse  of  Trial  will  warrant  ap- 
plication for  continuance. 

Approved  in  Hendrick  y.  State,  47  Tex.  Cr.  372,  83  S.  W.  712,  ap- 
plying rule  in  local  option  ease,  where,  upon  assurance  of  eounty 
attorney  that  he  would  introduce  no  more  testimony  on  fact  that 
liquid  was  intoxicating,  certain  witnesses  were  excused  by  defense.    . 

12  Tex.  Ap.  214-219,  DAVISON  ▼.  STATE.  ^ 

An  Indictment  Which  Charged  the  Theft  of  "four  one-half  dollar 
silver  pieces.  United  States  silver  coin,  of  the  denomination  and 
value  of  fifty  cents  each/'  sufficiently  described  money  alleged  to 
have  been  stolen. 

ApproTod  in  Wofford  ▼.  State,  29  Tex.  Ap.  537,  16  S.  W.  535,  de- 
scription in  indictment  of  property  as  "$5,000  in  money,  of  the  value 
of  Ave  thonsand  dollars,"  is  sufficient. 

Evidence  of  Other  and  Different  Transactions  than  those  alleged 
are  admissiUe,  both  to  prove  identity  and  show  motive  and  intent 
of  defendant. 

Approved  in  Jones  ▼.  State,  14  Tex.  Ap.  95,  to  prove  intent  and 
as  part  of  res  gestae,  other  similar  thefts  than  the  one  charged  may 
be  shown;  Williams  ▼.  State,  38  Tex.  Cr.  185,  41  S.  W.  647,  to  put 
extraneona  crime  in  evidence,  defendant's  connection  must  be  proved. 

Distinguished  in  Smith  ▼.  State,  21  Tex.  Ap.  104,  17  S.  W.  563, 
evidence  of  thefts  not  committed  about  the  same  time  and  place 
as  one  charged  is  not  admissible. 

12  Teoc  Ap.  222-224,  PATTEBSON  ▼.  STATR 

A  District  Judge  Does  not  Judicially  Know  That  a  Place  is  an  in- 
corporated town  or  city,  and  that  there  is  a  justice  therein^  and 
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when  it  does  not  appear  from  the  record  that  these  facts  were 
shown  when  he  transferred  a  ease  to  the  county  court,  objection  to 
the  transfer  comes  too  late  in  the  county  court. 

Beai&rmed  in  Temple  y.  State,  15  Tex.  Ap.  313,  49  Am.  Bep.  201; 
Koenig  ▼.  State,  33  Tex.  Cr.  372,  47  Am.  St.  Bep.  36,  26  S.  W.  835; 
Philpott  y.  State  (Tex.  Cr.),  62  S.  W.  922.  Approyed  in  Blnitt  y. 
State,  56  Tex.  Cr.  529,  121  S.  W.  170,  allegation  that  accused  resided 
within  corporate  limits  of  a  certain  citj  is  insufficient  in  statement 
on  appeal  from  conyiction  of  poll  tax  delinquent  for  failure  to  appear 
for  work  on  roads.    See  note,  89  Am.  Dec.  668,  685. 

Charge  That  if  Jury  had  a  Beaflonabl*  Doubt  as  to  Ouilt  or  ia- 
Bocence  of  accused,  thej  would  acquit  him,  is  not  reversible  error. 

Approved  in  Smith  y.  State,  13  Tex.  Ap.  512,  charge  that  certain 
fact  maj  be  considered  in  establishing  the  guilt  or  innocence  of  de- 
fendant is  reversible  error. 

Diatinguished  in  Field  y.  State,  55  Tex.  Cr.  528,  117  S.  W.  808, 
instruction  that  evidence  of  anj  other  transaction  offered  in  evi- 
dence can  be  considered  for  no  other  purpose  than  to  determine 
question  of  guilt  "or  innocence"  of  defendant  was  not  substantial 
error. 

12  Tex.  Ap.  225-226,  PETTIOBEW  ▼.  STATE. 

A  Pereon  Preyed  to  be  Weak-minded  and  Particularly  Deflcient  la 
memory  and  reason  is  irresponsible  for  crime. 

See  note,  76  Am.  St.  Bepb  87. 

12  Tex.  Api  226-227,  WILLIAMS  ▼.  BTATBL 

An  Information  is  Fatally  Defectiye  Wbldi  Omits  to  Allege  that 
the  offense  was  committed  anterior  to  the  filing  of  the  indictment. 

Approved  in  Kennedy  v.  State,  22  Tex.  Ap.  694,  3  S.  W.  480,  An- 
drews V.  State  (Tex.  Ap.),  14  S.  W.  1014,  and  Gill  v.  State  (Tex. 
Cr.),  20  S.  W.  578,  all  reaffirming  rule;  MiUer  v.  State,  55  Tex.  Cr. 
175,  115  S.  W.  579,  information  for  illegal  sale  of  liquor,  alleging 
sale  occurred  "anterior"  to  making  of  affidavit  and  between  certain 
hours  on  a  specified  day  was  sufficient;  Wilson  v.  State,  15  Tex. 
Ap.  155,  word  "heretofore"  in  information  is  equivalent  to  allegation 
that  offense  was  committed  anterior  to  presentment  of  information; 
Williams  y.  State,  17  Tex.  Ap.  524,  complaint  on  which  an  informa- 
tion is  based  need  not  allege  that  offense  was  committed  anterior 
to  its  filing. 

12  Tex.  Ap.  227-228,  THOMAS  ▼.  STATE. 

Information  mnet  Appear  to  be  Presented  by  the  proper  officer. 

Approved  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  8.  W.  964,  where 
name  of  county  attorney  appearing  on  face  of  information  was  con- 
tradicted by  signature  tiiereto  and  by  the  affidavit,  motion  to  quash 
was  well  taken. 

12  Tex.  Ap.  22&-230,  CASE  ▼.  STATE. 
In  an  Indictment  for  Thefts  It  is  Essential  to  Allege  the  Poasessioii 

from  which  the  stolen  property  was  taken,  and  the  allegation  must 
be  proved  as  made,  at  least  substantially. 

.Bee  note,  82  Am.  Dec.  607. 

Where  Indictment  Obarged  Theft  of  Chin  from  PossesBion  of  G., 
and  the  proof  showed  it  was  taken  from  possession  of  P.,  with  whom 
it  had  been  left  by  S.|  who  had  borrowed  it  from  Q,,  the  convic* 
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tion  was  set  aside,  on  aecount  of  material  yarianee  between  the 
allegation  and  the  proof. 

Approved  in  Honeyeut  ▼.  State,  23  Tez.  Ap.  72,  3  S.  W.  716, 
where  indietment  described  bales  of  cotton,  it  was  error  to  admit 
evidence  as  to  crops  of  cotton. 

12  Tax.  Ap.  230-231,  TBUAZ  ▼.  8TATB. 

Poflsessioii  of  Property  Recently  BttiiBB.  is  not  of  Itself  Soffldenl. 
to  support  a  conviction  of  theft  of  such  property. 

Denied  in  Boberts  v.  State,  17  Tez.  Ap.  87,  possession  of  recentlj 
stolen  property  raises  presumption  of  guilt  which  warrants  convic- 
tion. 


12  Teoc  Ap.  231-283,  McELHANET  ▼.  STATE. 

A  Disorderly  House  is  One  Kept  for  the  Purpose  of  public  prosti- 
tution, or  as  a  common  resort  for  prostitutes  and  vagabonds. 

Approved  in  Harmes  v.  State,  26  Tez.  Ap.  191,  8  Am.  St.  Bep.  471, 
9  S.  W.  487,  reaffirming  rule;  Loraine  v.  State,  22  Tez.  Ap.  641,  3 
S.  W.  340,  evidence  not  sufficient  to  support  conviction  for  keeping 
disorderly  house,  where  not  shown  it  was  kept  for  purpose  of  public 
prostitution;  Johnson  v.  State,  28  Tez.  Ap.  565,  13  S.  W.  1006,  variety 
theater,  employing  reputed  prostitutes  in  its  legitimate  business, 
and  patronized  by  reputed  prostitutes,  is  not  disorderly  house. 

12  Tttx.  Ap.  23S-236,  PBOPHIT  ▼.  STATE. 

In  Indictments,  tlie  Act  or  Omission  Constituting  the  Offense  must 
be  averred  directly,  positively  and  affirmatively,  and  not  by  way  of 
argument  or  inference. 

Approved  in  Neely  v.  State,  32  Tez.  Cr.  371,  23  S.  W.  798,  informa- 
tion for  slander  is  bad  which  fails  to  state  fact  imputed  to  female,  or 
who  female  was. 

It  must  Clearly  Appear  ftom  tlie  Information  Tbat  the  District  or 
county  attorney  makes  the  charge. 

Approved  in  Thompson  v.  State,  15  Tez.  Ap.  40,  and  Johnson  v. 
State,  17  Tez.  Ap.  231,  reaffirming  rule;  Adams  v.  State,  47  Tez.  Cr. 
38,  81  S.  W.  964,  where  name  of  county  attorney  appearing  in  body 
of  information  diifered  from  signature  and  was  contradicted  by  the 
affidavit,  motion  to  quash  was  well  taken;  Arbuthnot  v.  State,  38  Tez. 
Cr.  511,  34  S.  W.  270,  language  of  information  held  to  show  it  was  pre- 
sented by  county  attorney. 

12  Tex.  Ap.  23&-238,  PBICE  ▼.  STATE. 

Ball  Bond  not  Signed  by  Parties  Thereto  is  absolutely  void. 

Approved  in  Nelson  v.  State,  44  Tez.  Cr.  596,  100  Am.  St.  Bep.  873, 
73  S.  W.  398,  fact  that  the  parties  have  signed  only  an  affidavit  refer- 
ring to  the  bond  as  having  been  signed  by  them  is  insufficient. 

12  Tez.  Ap.  2S&-239,  POWELL  ▼.  STATE. 

Where  the  Indictment  Charges  Fornication  by  Living  Together,  it 
is  erroneous  to  charge  jury  to  eonvict  where  evidence  shows  merely 
habitual  carnal  intercourse. 

Approved  in  Bums  v.  State,  12  Tez.  Ap.  395,  Mitten  v.  State,  24 
Tex.  Ap.  349,  6  S.  W.  197,  and  Wood  v.  State  (Tez.  Cr.),  51  S.  W. 
235,  all  reaffirming  rule;  Ledbetter  v.  State,  21  Tez.  Ap.  347,  17  S. 
W.  428,  where  indictment  charges  fornication  while  living  together, 
evidence  of  habitual  carnal  intercourse  will  not  sustain  conviction; 
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Tores  ▼.  State  (Tex.  Gr.),  63  S.  W.  881,  where  indictment  showed  ab- 
duction for  prostitution,  court  did  not  err  in  defining  only  that 
character  of  abduction. 

A  Charge  Instractiiig  for  Convictioii  for  Acts  not  Contained  in  the 
indictment  ii  erroneous. 

Approved  in  Arcia  v.  State,  28  Tex.  Ap.  201,  12  S.  W.  600,  charge 
that  authorized  conviction  if  proof  showed  offense  was  committed  in 
June,  1889,  when  indictment  charged  it  was  committed  in  June,  1888, 
was  erroneous.  ^ 

12  Tex.  AiK  240-245,  WTTJJAMS  ▼.  STATE. 

To  Oonatitnte  Bobbery,  the  Talcing  of  the  Property  must  either  be  by 
assault  or  by  violence  and  putting  in  fear  of  life  or  bodily  injury. 

See  notes,  70  Am.  Dec.  178;  57  L.  B.  A.  442. 

Denied  in  Bond  v.  State,  20  Tex.  Ap.  536,  taking  property  of  an- 
other by  "violence"  alone  constitutes  robbery. 

Where  the  Indictment  Charges  Assault  and  PnttUig  in  Fear  of  life 
and  bodily  injury,  but  does  not  charge  violence  and  putting  in  fear, 
the  evidence  must  support  the  charge  of  an  assault. 

Beaf&rmed  in  Williams  v.  State,  13  Tex.  Ap.  288.  See  note,  70  Am. 
Dec.  187. 

12  Tex.  Ap.  245-246,  EELET  ▼.  8TATR 

Knocking  &  Person  on  the  Back  of  the  Keck  With  the  Fist  while 
he  is  descending  a  flight  of  stairs,  where  there  is  a  likelihood  of  his 
receiving  serious  injury  thereby,  constitutes  an  aggravated  assault. 

Approved  in  Peacock  v.  State,  52  Tex.  Cr.  436,  107  S.  W.  347,  evi- 
dence was  insufSicient  to  show  aggravated  assault  with  pistol  used  as  a 
bludgeon,  where  there  was  no  description  of  the  pistol;  Yeary  v.  State 
(Tex.  Gr.),  66  S.  W.  1106,  holding  such  facts  not  a  matter  of  allega- 
tion, but  of  proof;  Buchanan  v.  State  (Tex.  Ap.),  13  S.  W.  1000, 
arguendo,  while  holding  assault  with  hands  and  knees  a  simple  assault. 

12  Tex.  Ap.  24^-240,  BOWDEK  ▼.  STATE. 

Error  In  Changing  the  Venne  is  not  Available  by  Plea  to  jurisdic- 
tion of  the  court  to  which  the  case  has  been  transferred.  Exception 
must  be  reserved  in  the  tribunal  by  which  the  change  was  ordered. 

Beaffirmed  in  Harbolt  v.  State,  39  Tex.  Cr.  132,  44  S.  W.  1111. 

An  Order  Granting  or  Befusing  a  Change  of  Venne  shall  not  be  re- 
vised on  appeal  unless  the  facts  upon  which  it  was  based  are  pre- 
sented in  a  proper  bill  of  exceptions  filed  at  the  term  of  the  court  at 
which  such  order  was  made. 

Approved  in  Gibson  v.  SUte,  53  Tex.  Cr.  359,  110  S.  W.  47,  Pruitt 
V.  State,  20  Tex.  Ap.  130,  Jackson  v.  State,  30  Tex.  Ap.  665,  18  S.  W. 
643,  and  King  v.  State  (Tex.  Gr.),  64  S.  W.  246,  all  reafiirming  rule; 
Lax  V.  State,  46  Tex.  Cr.  629,  79  S.  W.  579,  evidence  in  regard  to 
change  of  venue  must  be  perpetuated  in  bill  of  exceptions  prepared 
and  filed  during  term  of  court;  Blackwell  v.  State,  29  Tex.  Ap.  199,  15 
S.  W.  599,  and  Lacy  v.  State,  30  Tex,  Ap.  126,  16  S.  W.  762,  both 
holding  only  facts  stated  in  bill  of  exceptions  will  be  considered. 

12  Tex.  Ap.  249-250,  BEBBT  ▼.  STATE. 

The  Character  of  a  Boad  may  be  Established  as  Public  by  Evidence 
of  long-continued  use  as  such,  and  by  an  order  of  the  county  court 
assigning  hands  to  work  on  it  as  a  public  road. 
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Approved  in  Baee  v.  State,  43  Tex.  Gr.  442,  66  S.  W.  562,  where 
land  haa  beeome  a  public  road,  owner  cannot  obstruct  Bame,  though 
not  paid  for  the  taking;  Hall  ▼.  State,  13  Tex.  Ap.  169,  trarel  over 
a  road  for  a  short  period  does  not  make  it  a  public  road;  Jolly  v. 
State,  19  Tex.  Ap.  78,  it  was  error  to  simply  charge  that  public  road 
is  one  laid  out  and  opened  by  order  of  county  commissioner's  court. 

12  T«Z.  Api  250-262,  BAMDUB  ▼.  STATE. 

Where  One  of  Two  Modes  of  Oommittlng  Adultery  is  Charged  in 
the  indictment,  it  is  error  to  instruct  for  conviction  if  the  other  is 
proved. 

Approved  in  Bums  v.  State,  12  Tex.  Ap.  395,  where  information 
alleged  carnal  intercourse  while  living  together  it  was  error  to  charge 
that  jury  could  convict  if  there  had  been  habitual  carnal  intercourse; 
Mitten  v.  State,  24  Tex.  Ap.  849,  6  S.  W.  197,  where  indictment 
charged  living  together  in  adultery,  it  was  error  to  instruct  for  con- 
viction if  either  of  two  statutory  modes  of  committing  adultery  was 
proved;  Arcia  v.  State,  28  Tex.  Ap.  201,  12  S.  W.  600,  where  indict- 
ment alleged  crime  to  have  been  committed  in  June,  1888,  it  was  error 
to  instmct  for  conviction  if  evidence  showed  it  had  been  committed 
in  June,  1889;  Wood  v.  State  (Tex.  Cr.),  51  S.  W.  235,  adultery  by 
habitual  carnal  intercourse  "without  living  together"  is  not  sustained 
by  proof  of  such  intercourse  while  living  together. 

The  Enle  ObtainB  in  CMminal  ae  Well  ae  in  Civil  Actions  that  alle- 
gations upon  which  action  is  founded  and  the  proof  adduced  must 
meet  and  correspond. 

Approved  in  Honeycnt  v.  State,  23  Tex.  Ap.  72,  3  S.  W.  716,  where 
indictment  described  bales  of  cotton,  it  was  error  to  admit  evidence 
as  to  crop  of  cotton. 

12  Tez.  Ap.  .252-257,  HUBLBUT  ▼.  STATE. 

One  Joint  Owner  of  Property  most  not  be  Permitted  to  ao  TTse  It»  or 

deal  with  it,  as  to  injure  the  other  joint  owner. 

Approved  in  Becker  v.  State,  56  Tex.  Gr.  93,  119  S.  W.  96,  in  a 
prosecution  for  removal  of  fence,  where  accused  acted  on  advice  of 
eonnael,  instruction  applying  doctrine  of  good  faith  of  accused  should 
have  been  given;  Woodyard  v.  State,  19  Tex.  Ap.  517,  where  no  injury 
is  done,  one  joint  owner  has  no  right  of  action  against  another  for 
polling  down  joint  fence;  Gartrell  v.  State  (Tex.  Gr.),  61  S.  W.  488, 
489,  tenant,  after  breach  of  rental  contract,  cannot  turn  cattle  into 
inclosure  he  had  rented  and  allow  them  to  go  on  portion  cultivated 
by  his  landlord. 

12  Tez.  Ap.  257-261,  LUEBA  ▼.  STATE. 

Under  the  State  of  Facts  in  a  Trial  for  Murder,  it  was  error  to 
charge  that  the  intention  to  commit  an  offense  may  be  presumed 
from  the  means  used,  and  that  when  the  facts  have  been  proved 
which  constitute  the  offense,  it  devolves  upon  accused  to  show  ex- 
cuse or  justification. 

Approved  in  Batliff  v.  State  (Tex.  Gr.),  78  S.  W.  936,  in  trial  for 
▼iolating  local  option  law,  it  was  error  to  give  in  charge  to  jury 
article  52  of  Penal  Gode;  Black  v.  State,  18  Tex.  Ap.  120,  it  was 
error  to  charge  the  taking  of  property  under  certain  circumstances 
was  a  presumption  of  intent  to  steal* 
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ArtlcU  843,  Code  of  Orlminal  Proceduze*  Does  not  Give  the  owner 
of  stolen  propert7  the  right,  without  warrant,  to  pursue  and  take 
the  suspeeted  thief  dead  or  alive,  nor  does  it  deprive  the  suspect  of 
the  ri^t  to  resist  anj  attaek  that  may  be  made  upon  him. 

Approved  in  Porez  v.  State,  29  Tex.  Ap.  620,  16  S.  W.  751,  owner 
of  stolen  personal  propertj  may  seise  it  and  arrest  thief  without  a 
warrant. 

12  Tto.  Ap.  261-269,  GABZA  ▼.  8TATB. 

The  Opening  of  the  Oonrt  by  the  Jndge  After  the  Bzplratlon  of  the 
time  positively  fixed  by  law  was  unauthorised,  and  the  proceedings 
of  the  court  at  such  unauthorized  term  were  absolutely  void. 

Approved  in  Loesnits  v.  Seelinger,  127  Ind.  427,  25  N.  E.  1038, 
meeting  of  county  commissioners  on  appointed  day  presumed  from 
recitation  in  record  of  following  day. 

12  Tex.  Ap.  269-279,  BX7BN8  ▼.  STATE. 

An  Indictment  for  Bobbery  Which  Porsnes  Substantially  the 
common-law  form  of  indictment  is  good. 

Approved  in  Trimble  v.  State,  16  Tex.  Ap.  120,  121,  indictment  is 
bad  which  fails  to  state  that  person  robbed  was  assaulted  or  put  in 
fear.    See  note,  70  Am.  Dec.  190. 

Applications  for  New  Trial  upon  the  Ground  of  newly  discovered 
evidence  are  addressed  much  to  the  discretion  of  the  court,  and  the 
determination  made  thereon  will  not  be  disturbed  on  appeal,  unless 
it  appears  that  the  court  below  has  abused  its  discretion. 

Approved  in  Esher  v.  State,  13  Tex.  Ap.  611,  where  proper  dili- 
gence not  shown  in  obtaining  newly  discovered  evidence,  motion  for 
new  trial  was  properly  overruled. 

To  Xintitle  One  to  a  New  Ttial  in  a  Odmlnal  Case  upon  ground 
of  newly  discovered  evidence,  the  evidence  must  be  such  as  would 
likely  change  the  result. 

Approved  in  Adler  v.  State  (Tex.  Cr.),  50  S.  W.  359,  refusing  new 
trial  where  evidence  cumulative  and  previously  obtainable. 

12  Tex.  Ap.  279-282,  LEAL  ▼.  STATE. 

BeceiTing  Property  Which  has  Been  Embessled  is  no  offense 
against  the  law  of  this  state. 

See  note,  98  Am.  Dec.  166. 

12  Tex.  Ap.  283-297,  POGXTE  ▼.  STATE. 

To  justify  a  Conviction  npon  Circumstantial  Evidence  Alone,  it 
must  be  such  as  to  exclude,  to  a  moral  certainty,  every  hypothesis 
but  that  of  the  guilt  of  the  accused  of  the  offense  imputed  to  him. 

Approved  in  Lovelady  v.  State,  14  Tex.  Ap.  560,  and  Pnllen  v. 
State,  28  Tex.  Ap.  119,  12  S.  W.  503,  both  reaffirming  rule;  Vaughn 
V.  State,  17  Tex.  Ap.  564,  and  Wright  v.  State,  16  Tex.  Ap.  364,  it 
was  error  not  to  charge  law  of  circumstantial  evidence;  Kunde  v. 
State,  22  Tex.  Ap.  99,  3  S.  W.  331,  instance  of  circumstantial  evi- 
dence insufficient  to  sustain  murder  in  first  degree;  Lopez  v.  State 
(Tex.  Cr.),  20  S.  W.  396,  sustaining  conviction  for  cattle  theft  on 
circumstantial  evidence.     See  note,  97  Am.  St.  Bep.  777. 

12  Tex.  Ap.  297-302,  DONAHUE  ▼.  STATE. 

Article  661,  Code  of  Criminal  Procedure,  Makes  it  Mandatory  to 
allow  evidence  to  be  introduced  at  any  time  before  argument,  if  it 
is  necessary  to  the  due  administration  of  justice. 
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Approved  in  Lewandowski  y.  State,  44  Tex.  Cr.  514,  72  S.  W.  595, 
reaffirming  rale;  Nolen  v.  State,  14  Tex.  Ap.  48Q,  prosecution  was 
properlj  allowed  to  introduce  testimony  after  evidence  on  both  sides 
^osed;  Williams  v.  State,  35  Tex.  Gr.  187,  32  S.  W.  893,  it  was 
reversible  error  to  permit  prosecution  to  introduce  evidence  after 
arguments  were  closed, 

12  Tex.  Ap.  S02-318,  OAIJ>WEUi  ▼.  STATR 

Wliers  the  Objection  to  the  Administration  of  the  Oath  to  the 
juij  en  masse,  in  a  murder  trial,  is  made  for  the  first  time  m  the 
appellate  court,  reversal  will  not  be  ordered  for  such  irregularity. 

Approved  in  Jones  v.  State,  37  Tex.  Cr.  434,  35  S.  W.  975,  objec- 
tions to  manner  of  drawing  jury  lists  must  be  made  at  the  time,  or 
they  are  held  waived. 

Declarations  of  Aconsed  Made  Twenty  or  Thirty  Mlnntes  after  the 
killing  were  properly  excluded  as  not  competent,  and  as  not  having 
probability  of  truth. 

Approved  in  Clore  v.  State,  26  Tex.  Ap.  631,  10  S.  W.  245,  state- 
ments of  defendant  made  to  his  wife  after  the  killing  not  admissible. 

Objection  to  Evidence  Comes  Too  Late  When  Made  for  first  time 
in  motion  for  new  trial. 

Approved  in  Season  v.  State,  43  Tex.  Cr.  450,  67  S.  W.  100,  69  L. 
B.  A.  193,  applying  rule  in  prosecution  for  burglary  to  admission 
at  a  report  of  grand  jury  in  reference  to  enforcement  of  criminal 
law.    See  note,  56  L.  B.  A.  450. 

12  Tez.  Ap.  318-^28,  XSZ  PASTE  BEAOOM. 

Ball  Should  be  Befased  In  All  Cases  Where  a  Jndge  would  sus- 
tain a  capital  conviction,  if  pronounced  by  a  jury  on  such  evidence 
as  is  exhibited  on  the  hearing  for  bail,  and  bail  should  be  granted 
where  the  evidence  would  not  sustain  such  conviction. 

Beaffirmed  in  Ex  parte  Sifidth,  23  Tex.  Ap.  126,  5  S.  W.  101,  and 
Thrasher  v.  State,  26  Fla.  528,  7  So.  848.  See  notes,  81  Am.  Dec. 
89;  10  L.  B.  A.  847. 

12  Tex.  Ap.  828-830,  MONTGOMEBT  ▼.  STATE. 

Miscellaneous. — ^Montgomery  y.  State,  13  Tex.  Ap.  75,  referring 
historically  to  former  appeal. 

12  Tex.  Ap.  33&-341,  OABCIA  ▼.  STATE. 

A  Jnror  Unable  to  Bead  and  Write  the  Englldi  Language  is  dis- 
qualified, unless  it  appears  that  the  requisite  number  of  jurors  who 
were  able  to  read  and  write  cannot  be  found  in  the  county. 

Approved  in  Bainey  v.  State,  20  Tex.  Ap.  485,  person  unable  to 
write,  though  able  to  read,  is  disqualified  as  a  juror;  Basmussen  v. 
Baker,  7  Wyo.  151,  50  Pac.  829,  to  qualify  a  voter  he  must  be  able 
to  read  the  constitution  in  the  English  language. 

Written  Testimony  of  Witness,  Taken  Before  an  Examining  Court, 
and  properly  certified,  may  be  admitted  in  evidence,  after  predicate 
is  laid  by  showing  such  witness  had  since  removed  beyond  the  juris- 
diction of  the  court. 

Beaffirmed  in  Kerry  v.  State,  17  Tex.  Ap.  184;  Parker  v.  State,  18 
Tex.  Ap.  90;  Conner  v.  State,  23  Tex.  Ap.  384,  5  S.  W.  191;  dissent- 
ing opinion  in  Cline  v.  State,  36  Tex.  Cr.  363,  61  Am.  St.  Bep.  881, 
J7  8.  W.  727,  majority  holding  testimony  taken  at  an  examining 
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trial  cannot  be  nsed  as  original  evidence  on  a  final  or  any  subse- 
quent trial  of  case. 

Charge  Wliicli  Instructs  That  Possession  of  a  Mule,  without  a 
bill  of  sale  or  written  transfer,  is  prima  facie  illegal,  and  it  devolves 
upon  defendant  to  show  his  possession  is  legal,  is  erroneous, 

Beaffirmed  in  Flores  v.  State/ 13  Tex.  Ap.  669;  Gomez  ▼.  State, 
15  Tex.  Ap.  65;  Schindler  v.  State,  15  Tex.  Ap.  396;  Willey  ▼.  State, 
22  Tex.  Ap.  414,  3  S.  W.  572;  Gilleland  y.  State,  24  Tex.  Ap.  529,  7 
S.  W.  24^. 

12  Tez.  Ap.  341-342,  LUMBKIN  ▼.  STATE. 

It  is  the  Province  of  the  Jury  to  Determine  Whether  What  was 
Said  bj  accused  was  calculated  to  disturb  the  inhabitants  of  the 
house. 

Approved  in  McCandless  ▼.  State,  21  Tex.  Ap.  412,  2  S.  W.  812,  it 
is  the  province  of  the  jury  to  determine  whether  the  language  was 
calculated  to  disturb  the  inhabitants  of  the  place. 

Using  Ordinary  Swear-word  Does  not  Come  Within  Purview  of 
statute  against  swearing  in  a  public  place. 

Approved  in  Morrison  v.  State,  56  Tex.  Cr.  21,  118  S.  W.  541,  an 
answer  to  district  attorney  while  testifying  before  grand  jury,  "It 
is  none  of  your  damn  business,"  did  not  constitute  swearing  in  a 
public  place. 

Miscellaneous. — ^Becker  v.  State  (Tex.  Cr.);  50  S.  W.  949,  fact  that 
de/endant  had  at  other  time  refused  to  sell  prosecutor  whisky  is  a 
self-serving  declaration. 

12  Tez.  Ap.  343,  HAUOH  v.  STATE. 

Indictment  for  Befusing  to  Bender  a  List  of  Taxable  Property 
is  fatally  defective  which  fails  to  state  year  for  which  list  was  to 
be  made  out. 

Beaffirmed  in  CaldweU  v.  State,  14  Tex.  Ap.  172. 

12  T^z.  Ap.  343-346,  DOW  V.  STATE. 

Under  Ordinary  Indictment  for  Theft,  Conviction  may  be  had 
on  proof  showing  taking  was  by  false  pretext  or  with  intent  to  de- 
prive owner  of  value  of  the  property,  and  to  appropriate  same  to 
use  of  taker. 

Beaffirmed  in  Morrison  v.  State,  17  Tex.  37,  50  Am.  Bep.  121; 
Atterberry  v.  State,  19  Tex.  Ap.  407;  Jones  v.  State  (Tex.  Gr.),  49 
S.  W.  388.  Approved  in  Glascow  v.  State,  50  Tex.  Gr.  639,  100  S. 
W.  935,  in  a  prosecution  of  alleged  fake  footracers  and  their  back- 
ers for  money  obtained  on  fraudulent  pretext,  the  acts  complained 
of  constituted  theft  and  not  swindling. 

Distinguished  in  Pones  v.  State,  43  Tex.  Ct.  206,  63  S.  W.  1022, 
obtaining  opportunity  by  false  pretext  to  steal  money  is  not  obtain- 
ing money  by  false  pretext. 

The  Felonious  Intent  is  the  Oist  of  the  Offense  of  Thefts  and 
such  intent  must  exist  at  the  time  of  the  taking. 

Approved  in  Morrison  v.  State,  17  Tex.  Ap.  37,  50  Am.  Bep.  121, 
reaffirming  rule;  Warren  v.  State,  17  Tex.  Ap.  210,  charge  that 
formation  of  intent  immediately  after  the  finding,  by  finder  of  lost 
property,  to  appropriate  it  to  his  own  use,  constituted  wrongful 
taking,  was  erroneous.    See  note,  57  Am.  Dec.  274. 
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Distingnshed  in  Abbey  v.  State,  35  Tex.  Or.  591,  34  S.  W.  930,  to 
convict  under  article  877,  Penal  Code,  intent  to  appropriate  another's 
property  need  not  exist  at  time  of  taking. 

12  Tez.  Ap.  346-350,  PAUI.  ▼.  STATE. 

The  Acquittal  of  One  Defendant  of  Conspiracy  renders  Mb*  acts 
and  declarations,  in  furtherance  of  the  common  design,  inadmissible 
as  evidence  against  the   other  defendant. 

IXstinguished  in  Bichards  v.  State,  53  Tex.  Or.  408,  409,  110  8. 
W.  436,  437,  where  the  crime  charged  is  murder,  whether  co- 
conspirator has  been  acquitted  or  convicted,  his  declarations  and 
admissions  are  receivable  in  evidence;  Holt  v.  State,  39  Tex.  Cr. 
300,  46  S.  W.  830,  acts  and  declarations  of  acquitted  alleged  co- 
conspirator are  admissible  where  a  party  is  charged  with  a  sub- 
stantive offense  not  a  conspiracy,  and  the  same  was  in  pursuance  of 
a  conspiracy. 

Miscellaneous. — ^Woodworth  v.  State,  20  Tex.  Ap.  381,  holding  the 
question  whether  certain  party  was  party  to  conspiracy  where  sub- 
stantive crime  is  alleged  against  defendant  not  decided  in  cited  case. 

12  Tex.  Ap.  352-366,  PINENET  y.   STATE. 

TliA  Boles  ProTlded  for  the  Beading  of  Depositions  in  criminal 
cases  are  applicable  to  the  admission  of  written  testimony  taken  on 
the  examining  trial. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  183,  affidavit  that  absent 
witness  was  resident  of  Tennessee  and  out  of  state  of  Texas  sufficed 
to  allow  introduction  of  such  witness'  testimony  taken  before  an 
examining  magistrate;  Parker  v.  State,  18  Tex.  Ap.  89,  evidence  held 
sufficient  to  show  witness  had  moved  beyond  limits  of  Texas;  Menges 
V.  State,  21  Tex.  Ap.  423,  2  S.  W.  813,  mere  absence  of  witness 
does  not  render  his  testimony  given  before  examining  court  admis- 
sible; Steagald  v.  State,  22  Tex.  Ap.  489,  3  S.  W.  777,  person  mak- 
ing affidavit  to  removal  of  witness  from  state  may  be  examined  as 
to  the  facts;  Conner  v.  State,  23  Tex.  Ap.  384,  5  S.  W.  191,  predi- 
cate for  testimony  of  witness  taken  at  examining  trial  is  sufficiently 
laid  by  affidavit  showing  his  residence  out  of  Texas;  Martinas  v. 
State,  26  Tex.  Ap.  93,  9  S.  W.  357,  evidence  showing  only  prob- 
ability of  witness  having  left  Texas  is  not  a  sufficient  predicate  to 
admit  his  testimony  taken  at  examining  trial;  McCoUum  v.  State, 
29  Tex.  Ap.  163,  14  S.  W.  1021,  evidence  of  nonresidence  insufficient 
to  admit  testimony  taken  on  examining  trial. 

An  Oath  is  a  Prerequisite  to  a  Proper  Predicate  for  the  admission 
of  testimony  of  an  absent  witness. 

Explained  in  Smith  v.  State,  48  Tex.  Cr.  66,  85  S.  W.  1153,  where 
no  witness  undertook  to  swear  that  a  witness  who  testified  on  a 
former  trial  was  without  the  state,  no  sufficient  predicate  was  shown 
for  the  introduction  of  his  former  testimony. 

12  Tex.  Ap.  356-367,  COLLINS  ▼.  STATE. 

To  be  Valid,  a  Judgment  Nisi  must  State  Tliat  the  Same  will  be 
Made  final  unless  good  cause  be  shown  at  next  term  of  court  why 
the  defendant  did  not  appear. 

Approved  in  Thomas  v.  State,  12  Tex.  Ap.  417,  Barton  v.  State, 

12  Tex.  Ap.  614,  Smith  v.  State,  13  Tex.  Ap.  31,  Cheatham  v.  State, 

13  Tex.  Ap.  33,  Hart  v.  State,  13  Tex.  Ap.  558,  Fulton  v.  State,  14 
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Tex.  Ap.  35,  McWhorter  v.  State,  14  Tex.  Ap.  239,  Addison  ▼.  State, 
14  Tex.  Ap.  570,  Watkins  v.  State,  16  Tex.  Ap.  647,  Pickett  ▼.  State,. 
16  Tex.  Ap.  649,  Lindlej  v.  State,  17  Tex.  Ap.  122,  Thompson  v. 
State,  17  Tex.  Ap.  319,  and  Burnett  ▼.  State,  18  Tex.  Ap.  284,  all 
reaffirming  rule;  Thomas  y.  State,  13  Tex.  Ap.  497,  where  judgment 
nisi  recites  more  than  is  required,  it  will  be  treated  as  surplusage. 
Miscellaneous. — Collins  v.  State,  16  Tex.  Ap.  278,  referring  his- 
torically to  former  appeal. 

12  Tex.  Ap.  358-370,  WADE  y.  STATE. 

That  the  Defendant  has  not  Exharosted  His  Peremptory  Challenge 
is  no  excuse  for  judicial  infringement  of  jury  law. 

Approved  in  Osborne  v.  State,  23  Tex.  Ap.  445,  5  S.  W.  254,  it  wae 
reversible  error  for  court  to  impanel  jury  and  try  case  when  one 
juror  on  list  had  not  been  summoned. 

Bulings  of  the  Court  in  Organizing  a  Jury  are  not  revisable  un- 
less they  infringe  the  law  or  prejudice  the  accused. 

Approved  in  Greer  v.  State,  14  Tex.  Ap.  181,  it  was  error  for  court 
to  reject  jurors  after  challenges  had  been  withdrawn;  Mason  v. 
State,  15  Tex.  Ap.  549,  it  was  not  error  to  reject  juror  who  had  re- 
marked he  hoped  defendant  would  come  out  all  right;  Pierson  v. 
State,  18  Tex.  Ap.  560,  juror  was  properly  rejected  who  stated  he 
would  dislike  to  find  defendant  guilty;  Stevens  v.  Union  B.  B.  Co., 
26  B.  I.  100,  58  Atl.  496,  66  L.  B.  A.  465,  allowance  of  more  per- 
emptory challenges  than  statute  provides  was  no  ground  for  reversal 
in  absence  of  prejudice. 

The  Mere  Fact  That  ft  Proposed  Juror  had  Heard  the  Evidence  in 
the  case  on  a  former  trial  did  not  of  itself  disqualify  him  as  a  juror. 

Approved  in  Kenecht  v.  State,  53  Tex.  Cr.  56,  108  S.  W.  1184, 
holding,  on  rehearing,  that  certain  jurors  were  disqualified  who 
heard  the  testimony  in  the  trial  of  a  joint  defendant  for  same 
offense;  Thompson  v.  State,  19  Tex.  Ap.  612,  and  Pierson  v.  State, 
21  Tex.  Ap.  57,  17  S.  W.  469,  juror  is  not  disqualified  because  he 
heard  trial  of  accused's  codefendants,  and  approved  verdict  of  con- 
viction. 

12  Tex.  Ap.  370-385,  EVANS  Y.  STATE. 

Oral  Testimony  Preyloosly  Olven  is  not  Admissible  on  Final  Trial, 
where  statutory  predicate  explaining  absence  of  witness  is  not  first 
laid. 

Approved  in  Smith  v.  State,  48  Tex.  Cr.  66,  85  S.  W.  1153,  1154, 
where  no  one  testified  a  certain  witness  was  without  the  state,  no 
sufficient  predicate  was  laid  for  the  introduction  of  shorthand  notee 
of  his  former  testimony;  Cowell  ▼.  State,  16  Tex.  Ap.  61,  and  Kerry 
V.  State,  17  Tex.  Ap.  183,  on  proof  of  residence  out  of  state,  tes- 
timony of  witness  taken  before  examining  court  may  be  admitted; 
Parker  v.  State,  18  Tex.  Ap.  89,  evidence  held  sufficient  to  prove 
removal  beyond  limits  of  state,  on  which  predicate  deposition  of 
absent  witness  was  admitted;  Menges  v.  State,  21  Tex.  Ap.  423,  2 
S.  W.  813,  mere  absence  from  state  will  not  admit  testimony  of 
witness  taken  before  examining  court;  Conner  v.  State,  23  Tex.  Ap. 
384,  5  S.  W.  191,  residence  out  of  state  may  be  proved  by  circum- 
stantial evidence,  for  purpose  of  introducing  testimony  of  witness 
taken  before  examining  court;  Martinas  v.  State,  26  Tex.  Ap.  93, 
9  S.  W.  357,  mere  probability  that  witness  has  removed  beyond  the 
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8tat«  is  not  snfficient  predicate  to  admit  Ms  testimonj  taken  before 
examining  court;  Ghilders  t.  State,  30  Tex.  Ap.  198,  28  Am.  St. 
Bep.  906,  16  S.  W.  906,  testimony  of  absent  witness  taken  in  habeas 
corpus  proceedings  is  not  admissible  on  final  trial;  McGee  ▼.  State, 
31  Tex.  Gr.  74,  19  S.  W.  766,  proof  of  death  of  absent  witness  was 
sufficient  predicate  for  introduction  of  his  testimony  taken  at  former 
trial;  dissenting  opinion  in  Childers  y.  State,  30  Tex.  Ap.  201,  28 
Am.  St.  Bep.  909,  16  S.  W.  908,  majority  holding  testimony  of  absent 
witness  taken  in  habeas  corpus  proceedings  is  not  admissible  on 
final  trial;  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr.  363,  61 
Am.  St.  Bep.  881,  37  S.  W.  727,  majority  holding  testimony  at  an 
examining  trial  is  not  within  purview  of  meaning  of  "depositions," 
and  is  not  admissible  on  final  trial. 

Miscellaneous. — Cited  in  Brown  y.  State,  55  Tex.  Cr.  579,  580| 
118  S.  W.  143. 

12  Tez.  A^  385-891,  JOHNSON  ▼.  8TATB. 

Wlier^  Defendant  Exjdained  Possession  of  Stolen  Animal  by  stat- 
ing he  had  purchased  it,  it  devolved  upon  prosecution  to  prove 
falsity  of  thj«  explanation. 

Beaifirmed  in  Boss  v.  State,  16  Tex.  Ap.  559;  Miller  v.  State,  18 
Tex.  Ap.  38;  Brothers  v.  State,  22  Tex.  Ap.  463,  3  S.  W.  739;  Clark 
V.  State,  22  Tex.  Ap.  603,  3  S.  W.  745;  People  v.  Swasey,  6  Utah, 
100,  21  Pac.  403.    See  note,  82  Am.  Dec.  608. 

12  Tez.  Ap.  391-394,  8EYM0BE  y.  STATE. 

ETldence  Insufficient  to  Sustain  Conviction  for  theft. 

Approved  in  Boyd  v.  State,  18  Tex.  Ap.  344,  evidence  insufficient 
to  support  verdict  of  theft  of  hog. 

The  Secxecy  or  Publicity  of  tlie  Taking  is  Material  in  determining 
its  criminality. 

Approved  in  Young  v.  State,  47  Tex.  Cr.  469,  83  S.  W.  808,  in 
prosecution  for  horse  theft,  the  evidence  was  insufficient  to  show 
the  taking  of  the  horse  was  fraudulent.  See  note,  88  Am.  St.  Bep. 
564. 

12  Tez.  Ap.  S94-395,  BUBNS  ▼.  STATE. 

"Where  Information  Charges  Adultery  by  Uvlng  Together,  it  is 
error  to  instruct  for  conviction  if  jury  believes  there  was  habitual 
carnal  intercourse. 

Approved  in  Mitten  v.  State,  24  Tex.  Ap.  349,  6  S.  W.  197,  it  was 
error  to  charge  jury  to  convict  if  they  found  defendant  guilty  of 
either  mode  of  committing  adultery  when  indictment  charged  adul- 
tery by  living  together;  Wood  v.  State  (Tex.  Cr.),  51  S.  W.  235, 
adultery  by  habitual  carnal  intercourse  "without  living  together" 
is  not  sustained  by  proof  of  such  intercourse  while  living  together. 

12  Tez.  Ap.  395-401,  WILLIAMS  ▼.  STATE. 

An  Indictment  Should  State  the  Essential  Acts  or  omissions  which 
constitute  the  offense  charged. 

Approved  in  Bingo  v.  State,  54  Tex.  Cr.  566,  114  S.  W.  120,  in- 
dictment, in  usual  form,  is  not  defective  for  failing  to  state  mur- 
dered man  was  reasonable  creature  in  being;  Allen  v.  State,  13  Tex. 
Ap.  30,  indictment  for  aggravated  assault  must  aver  facts  which 
constitute  the  offense;  Stringer  v.  State,  13  Tex.  Ap.  522,  indictment 
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for  swindling,  which  fails  to  charge  intent  of  accused  to  appropriate 
the  property  to  his  own  use,  is  bad;  Beed  v.  State,  14  Tex.  Ap.  668, 
indictment  for  theft  which  failed  to  allege  possession  of  property 
in  anyone  is  bad;  Kerry  v.  State,  17  Tex.  Ap.  185,  50  Am.  Bep.  124, 
indictment  for  privately  stealing,  which  failed  to  allege  taking  was 
without  knowledge  of  owner,  or  so  suddenly  as  to  not  admit  of  re- 
sistance, is  bad. 

Distinguished  in  Boberson  ▼.  State,  15  Tex.  Ap.  318,  indictment 
for  simple  assault  need  not  allege  acts  or  omissions  which  constitute 
offense;  Davis  v.  State,  20  Tex.  Ap.  303,  conviction  for  aggravated 
assault  may  be  had  under  indictment  charging  assault  with  intent 
to   murder. 

Form  of  Indictment  Prescribed  by  Act  of  March  26^  1881,  for 
theft  is  unconstitutional. 

Approved  in  Flores  v.  State,  13  Tex.  Ap.  337,  Brown  v.  State,  13 
Tex.  Ap.  348,  and  Hester  v.  State,  15  Tex.  Ap.  419,  all  reaffirming 
rule;  Allen  v.  State,  13  Tex.  Ap.  30,  Gabrielsky  v.  State,  13  Tex.  Ap. 
439,  both  holding  form  for  perjury  presented  by  "common-sense 
indictment  bill,"  is  unconstitutional. 

Omission  of  Any  One  of  the  Following  Elements  of  Theft  from 
an  indictment  renders  it  fatally  defective:  ownership  of  property; 
that  it  was  taken  without  consent  of  owner;  that  it  was  taken  with 
intent  to  deprive  owner  of  its  value,  and  that  it  was  taken  with 
Intent  to  appropriate  it  to  use  and  benefit  of  taker. 

Approved  in  Insall  v.  State,  14  Tex.  Ap.  146,  reaffirming  rule; 
Bodriguez  v.  State,  12  Tex.  Ap.  553,  indictment  charging  "intent 
to  steaP'  is  bad;  Hodges  v.  State,  12  Tex.  Ap.  554,  indictment  charg- 
ing defendant  "did  steal  from  W.  H.  C.  a  certain  horse"  is  invalid; 
Brinster  v.  State,  12  Tex.  Ap.  613,  indictment  charging  "J.  B.,"  an 
adult  male,  did  rape  Mrs.  M.  McL.  D.,  a  female,  is  bad;  Young  v. 
State,  12  Tex.  Ap.  615,  indictment  charging  "Did  steal  one  head  of 
neat  cattle  of  the  value  of  ten  dollars  from  J.  T.  P.,"  is  bad;  Tal- 
lant  V.  State,  14  Tex.  Ap.  234,  indictment  which  fails  to  charge  "in- 
tent to  deprive  owner  of  value"  of  property  taken,  is  bad;  Tread- 
well  V.  State,  16  Tex.  Ap.  644,  indictment'  for  theft,  which  fails  to 
allege  that  property  was  taken  without  consent  of  owner,  is  bad; 
Jones  V.  State,  25  Tex.  Ap.  622,  8  Am.  St.  Bep.  450,  8  S.  W.  802, 
use  of  "appriate"  instead  of  "appropriate"  in  indictment  vitiates 
it;  Hart  v.  State,  14  Tex.  Ap.  661,  arguendo. 

12  Tex.  AiK  401-406,  PBATHEB  y.  STATE. 

To  Validate  the  IfOcal  Option  Law,  the  Election  and  All  of  the 
Steps  taken  by  the  commissioner's  court  in  reference  thereto  must 
have  been  in  pursuance  of  the  act  governing  the  same. 

Approved  in  Missouri  etc.  By.  Co.  v.  Tolbert,  44  Tex.  Civ.  11,  101 
8.  W.  1015,  stock  law  election  ordered  on  a  petition  not  strictly  in 
conformance  to  requirements  of  statute  was  void;  Chenowith  v. 
State,  50  Tex.  Cr.  241,  96  S.  W.  21,  publication  of  order  in  one 
paper  for  three  weeks,  and  in  another  for  one  week,  was  not  a 
sufficient  compliance  with  the  statute  to  put  local  option  in  force; 
Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301,  election  was  invalidated 
by  failure  to  post  one  of  the  five  notices  for  the  requisite  number 
of  days;  Furrh  v.  State,  6  Tex.  Civ.  224,  24  S.  W.  1127,  where  peti- 
tion for  election  on  question  of  incorporating  town  omitted  boundary, 
election  was  void. 
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To  Convict  ft  Person  of  &  Violation  of  Local  Option  Law,  it  must 
be  alleged  and  proved  that  the  election  at  which  it  was  adopted 
was  in  accordance  with  the  law. 

Approved  in  McMillan  v.  State,  18  Tez.  Ap.  377,  378,  and  Stall- 
worth  V.  State,  18  Tex.  Ap.  379,  conviction  not  warranted  because 
petition  for  local  option  law  was  not  proved;  Ez  parte  Kramer,  19 
Tex.  Ap.  125,  and  Smith  v.  State,  19  Tex.  Ap.  445,  failure  to  post 
requisite  number  of  notices  of  local  option  law  election  invalidates 
such  law;  Stewart  v.  State,  35  Tez.  Gr.  393,  33  S.  W.  1081,  indict- 
ment for  violation  of  local  option  law  must  allege  all  facts  neces- 
sary to  show  validity  of  such  law. 

Order  of  Court  for  Local  Option  Law  Election,  which  recites  that 
petition  was  signed  by  L.  H.  C,  and  many  other  citizens  of  county, 
is  not  sufficient,  the  law  requiring  petition  to  be  signed  by  fifty 
qualified  voters. 

BeafiSrmed  in  Akin  v.  State,  14  Tez.  A  p.  143;  Bayner  v.  Forbes 
(Tez.  Civ.),  52  S.  W.  569. 

Order  Declaring  Besult  of  Local  Option  Law  Election  is  prima 
facie  evidence  that  election  had  been  properly  held,  provided  court's 
jurisdiction  had  first  been  established,  and  proceedings  upon  their 
face  do  not  show  it  was  not  held  in  accordance  with  law. 

Approved  in  Stallworth  v.  State,  18  Tez.  Ap.  380,  order  of  court 
declaring  result  of  election  does  not  obviate  need  of  proving  peti- 
tion for  local  option. 

Miscellaneous. — Stallworth  v.  State,  16  Tez.  Ap.  346,  does  not 
state  sufficient  facts  to  show  which  rules  are  approved. 

12  Tez.  Ap.  406-408,  HOFFMAN  y.  STATE. 

In  the  Absence  of  General  Statutes  Becognizlng  Location  of  a 
given  town,  court  of  appeals  cannot  take  judicial  knowledge  of  the 
location  of  a  town. 

Approved  in  Vivian  v.  State,  16  Tez.  Ap.  264,  bail  bond  which 
named  town,  but  not  county,  where  defendant  was  to  appear,  held 
defective;  Hutto  v.  State  (Tez.  Cr.),  33  S.  W.  224,  town  will  not  be 
presumed  in  certain  county  for  purposes  of  venue  in  criminal  case. 
See  notes,  89  Am.  Dec.  677,  678;  49  Am.  Bep.  202,  206;  4  L.  B.  A. 
35,  36. 

It  is  not  Essential  That  Venue  be  Established  by  positive  testi- 
mony. 

Beaffirmed  in  McGill  v.  State,  25  Tez.  Ap.  512,  see  8  S.  W.  663; 
Wilson  V.  State,  62  Ark.  499,  54  Am.  St.  Bep.  304,  36  S.  W.  842. 
Approved  in  Murphree  v.  State,  55  Tez.  Cr.  318,  115  S.  W.  1190, 
evidence  raised  a  reasonable  inference  that  the  notes  were  forged 
in  the  county  charged.  See  notes,  54  Am.  St.  Bep.  304;  97  Am.  St. 
Bep.  786. 

12  Teoc  Ap.  40a-413,  P08T0K  Y.  8TATR 

In  tbe  Trial  of  an  Accomplice,  the  Court  must  Charge  the  Law  as 
fully  in  regard  to  the  offense  of  the  principal  as  if  latter  were  on 
trial,  and  proof  of  guilt  of  principal  must  be  shown  as  well  as 
fact  that  accomplice  was  accessory  to  commission  of  offense  charged. 

Approved  in  Gibson  v.  State,  53  Tez.  Cr.  366,  110  S.  W.  51,  and 
Dent  V.  State,  43  Tez.  Cr.  142,  65  S.  W.  629,  both  reaffirming  rule; 
Crook  V.  State,  27  Tez.  Ap.  239,  11  S.  W.  445,  on  trial  of  accom- 
plice, confession  of  principal  is  admissible  only  to  prove  principal's 

6  Tez.  Notes — 17 
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guilt;  Leeper  t.  State,  29  Tex.  Ap.  158,  15  S.  W.  412,  judgment  re- 
versed for  failure,  on  trial  of  accomplice,  to  instruct  jury  as  to 
effect  of  accomplice's  testimony  on  the  principal. 

Distinguished  in  dissenting  opinion  in  Dent  v.  State,  43  Tex.  Or. 
158,  163,  65  S.  W.  638,  641,  majority  upholding  admissibility  of  record 
as  proof  of  guilt  of  the  principal  in  trial  of  accessory. 

12  Tex.  Ap.  416,  THOMAS  ▼.  8TATR 

Judgment  Kisi  moflt  State  That  It  will  be  Made  final  unless  good 
cause  be  shown  at  next  term  of  court  why  defendant  did  not  appear. 

Approved  in  Burnett  v.  State,  18  Tex.  Ap.  284,  and  Pickett  v. 
State,  16  Tex.  Ap.  649,  both  reaffirming  rule. 

12  Tex.  Ap.  417,  THOMAS  v.  STATE. 

Judgment  Ki8i  Which  Falli  to  State  That  the  Same  will  be  made 
final  unless  good  cause  be  shown  at  the  next  term  of  the  court  why 
defendant  did  not  appear   is  fatally  defective. 

Approved  in  Pickett  v.  State,  16  Tex.  Ap.  649,  and  Burnett  v. 
State,  18  Tex.  Ap.  284,  both  reaffirming  rule;  Thomas  v.  State,  13 
Tex.  Ap.  497,  recitals  in  judgment  nisi  in  excess  of  legal  require- 
ments may  be  treated  as  surplusage. 

Bail  Bond  Which  Binds  Defendant  to  Appear  at  a  Term  of  court 
not  authorized  by  law  is  void. 

Approved  in  Thomas  v.  State,  13  Tex.  Ap.  498,  and  .Burnett  v. 
State,  18  Tex.  Ap.  284,  both  reaffirming  rule;  Douglass  v.  State,  26 
Tex.  Ap.  25Q,  9  S.  W.  734,  applying  rule  to  bail  bond  obligating 
principal  to  appear  "at  the  next  term  of  the  district  court,"  and 
designating  day  at  which  no  legal  term  can  be  held;  Wegner  v. 
State,  28  Tex.  Ap.  421,  13  S.  W.  609,  bail  bond  that  requires  de- 
fendant to  appear  on  first  Monday  in  November,  188 — ,  held  void; 
Mackey  v.  State,  38  Tex.  Cr.  25,  40  S.  W.  983,  bail  bond,  requiring 
defendant  to  appear  at  a  time  several  months  anterior  to  taking  of 
bond,  is  void. 

12  Tex.  Ap.  41^-420,  BOWLAND  ▼.  STATE. 
Legislature  has  Power,  by  a  General  Law,  to  Bevoke  a  License 

to  sell  liquors,  for  which  a  fee  has  been  received  by  the  state. 

Reaffirmed  in  Ex  parte  Lynn,  19  Tex.  Ap.  299.  Approved  in  Ex 
parte  Yaccarezza,  52  Tex.  Gr.  115,  105  S.  W.  1124,  upholding  act  of 
legislature  canceling  liquor  licenses  without  providing  for  refund 
of  proportionate  license  fees  for  unexpired  term. 

12  Tex.  Ap.  420-428,  KTMBTiB  ▼.  STATE. 
If  Indictment  for  Bobbery  Chargee  Assault*  Then  Violence  and 

putting  in  fear  may  be  omitted,  and  vice  versa. 

See  note,  70  Am.  Dec.  178. 

Where  Indictment  Oharged  Bobbery  by  ''Assault  and  Putting  in 
Fear,"  and  ground  of  "assault"  is  abandoned,  the  indictment  is  de- 
fective, as  it  did  not  allege  "violence"  and  "putting  in  fear." 

Distinguished  in  Bond  v.  State,  20  Tex.  Ap.  436,  robbery  may  be 
committed  by  "violence"  alone. 

12  Tex.  Ap.  424-425,  JONES  ▼.  STATE. 

Where  Pleader,  by  His  Manner  of  Pleading,  renders  statutory 
words  necessi^ry  to  descriptive  identity  of  offense,  they  cannot  be 
disregarded. 
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Approved  in  Peralto  v.  State,  17  Tex.  Ap.  578,  indictment  for 
theft  defective  which  omitted  to  state  intent  to  deprive  owner  of 
etolen  property  or  the  value  thereof;  Moore  v.  State,  20  Tex.  Ap. 
279,  where  indictment  for  rape  alleged  victim's  lack  of  consent, 
eoort  should  have  charged  that  if  consent  proved,  defendant  should 
be  acquitted;  Withers  v.  State,  21  Tex.  Ap.  213-,  17  S.  W.  726,  where 
indictment  alleged  gaming-table  exhibited  in  city  of  Denton,  proof 
showing  Denton  county,  will  not  sustain  conviction.  See  note,  94 
Am.  Dee.  253. 

Infoxmation  for  Tlieft  Is  Defective  Whidi  Falls  to  Allege  that 
property  was  taken  "with  intent  to  deprive  owner  of  value  thereof." 

Approved  in  Jones  v.  State,  25  Tex.  Ap.  622,  S  Am.  St.  Bep.  450, 
8  S.  W.  802,  use  of  "appriate"  for  "appropriate"  in  indictment  for 
theft  invalidates  it;  Tilly  v.  State,  21  Fla.  244,  indictment,  under 
ehapter  3463,  Laws  of  1883,  need  not  charge  offense  to  have  been 
done  "burglariously." 

When  Attemirt  is  Made  to  Describe  an  Offense  according  to  its 
statutory  definition,  statutory  words  or  words  equivalent  must  be 
used.    See  note,  11  L.  B.  A.  530. 

12  Tex.  Ap.  42&-429,  LAOBONE  y.  STATE. 

Indictment  for  Blander  is  not  Sufficient  Which  Charges  defend- 
ant "did  unlawfully,  willfully,  maliciously,  wantonly  and  falsely, 
orally  impute  to  S.  L.,  an  unmarried  female,  a  want  of  chastity"; 
indictment  must  set  out  the  words  used. 

Approved  in  Melton  v.  State,  12  Tex.  Ap.  552,  Hammers  v.  State, 

13  Tex.  Ap.  345,  Wiseman  v.  State,  14  Tex.  Ap.  75,  Conlee  v.  State, 

14  Tex.  Ap.  224,  and  Prisby  v.  State,  26  Tex.  Ap.  184,  see  9  S.  W. 
464,  all  holding  slanderous  words  alleged  in  indictment  must  be 
substantially  proved;  Thompson  v.  State,  16  Tex.  Ap.  160,  indict- 
ment, charging  in  general  terms  willful  disturbance  of  congregation, 
is  bad;  Lantznester  v.  State,  19  Tex.  Ap.  321,  arguendo.  See  note, 
94  Am.  Dec.  257. 

Distinguished  in  McMahan  v.  State,  13  Tex.  Ap.  222,  indictment 
for  slander  should  allege  slanderous  words  were  spoken  in  presence 
of  some  person. 

12  Tez.  Ap.  429-436,  MADDOX  ▼.  STATE. 

An  Unregistered  Brand  is  not  Evidence  of  Ownership,  but  may  be 
used  in  identifying  an  animal. 

Beaffirmed  in  Goombee  v.  State,  17  Tex.  Ap.  266,  an  unrecorded 
brand  is  not  evidence  of  ownership.    See  note,  11  L.  B.  A.  (n.  s.)  89. 

A  Judge,  in  Charging  the  Jury,  shall  not  Express  Any  Opinion  as 
to  the  weight  of  evidence,  nor  shall  he  sum  up  the  testimony. 

Approved  in  Wyers  v.  State,  22  Tex.  Ap.  261,  2  S.  W.  724,  re- 
affirming rule;  Worsham  v.  State,  56  Tex.  Cr.  259,  120  S.  W.  443,  up- 
holding charge  in  prosecution  for  theft  of  a  check,  setting  out  the 
eonflicting  contentions;  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W. 
948,  in  proseeution  for  murder,  charge  given  intimating  the  court's 
view  as  to  weight  of  the  facts  was  erroneous;  Spears  v.  State,  24 
Tex.  Ap.  542,  7  S.  W.  246,  judgment  reversed  because  charge  de- 
termined issue  against  defendant. 

Jadgment  will  be  Beversed  for  a  Charge  npon  the  Weight  of  evi- 
dence, if  charge  is  excepted  to  at  the  time,  and,  if  not  excepted  to, 
if  it  was  calculated  to  injure  the  rights  of  defendant. 
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Approved  in  Niland  ▼.  State,  19  Tex.  Ap.  174^  where  exception  is 
taken  to  charge  for  failing  to  set  forth  law  applicable  to  facts,  judg- 
ment wiU  be  reversed;  White  v.  State,  19  Tex.  Ap.  358,  and  Horton 
T.  State  (Tex.  Ap.),  19  S.  W.  899,  charge  upon  weight  of  evidence, 
unless  excepted  to,  not  ground  for  reversal;  Cunningham  v.  State, 
20  Tex.  Ap.  168,  charge  upon  weight  of  evidence,  unless  excepted 
to  or  injurious  to  defendant,  not  ground  for  reversal;  Jackson  y. 
State,  15  Tex.  Ap.  88,  failure  to  charge  self-defense  was  reversible 
error;  Levine  v.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  where  charge 
was  not  based  on  evidence  and  was  excepted  to,  judgment  was  re- 
versed. 

12  Tex.  Ap.  436-445,  WHITAKEB  y.  8TATB. 

Wbere  Charge,  In  Effect,  Tells  Jury  That  the  Homicide  is  not  mur- 
der in  second  degree  if  it  is  manslaughter,  negligent  homicide,  or 
excusable  or  justifiable  homicide,  they  should  have  been  further  in- 
structed as  to  the  state  of  facts  which  would  constitute  all  the  lower 
degrees  of  homicide. 

Approved  in  Neyland  ▼.  State,  13  Tex.  Ap.  547,  it  is  not  error  to 
refuse  to  charge  law  on  murder  of  any  less  degree  than  first  degree, 
when  evidence  shows  it  could  be  only  murder  in  first  degree;  Mc- 
Grath  v.  State,  35  Tex.  Or.  426,  34  S.  W.  941,  in  defining  murder  of 
the  second  degree,  it  is  not  necessary  to  define  manslaughter. 

"Wliexe  Issue  is  Presented,  Court  Should  Distinguish  in  its  charge 
between  murder  and  manslaughter. 

Approved  in  Connell  v.  State,  46  Tex.  Cr.  262,  81  S.  W.  748,  re- 
affirming rule;  Harrison  v.  State,  47  Tex.  Cr.  402,  83  S.  W.  703,  and 
Pollard  V.  State,  45  Tex.  Cr.  126,  73  S.  W.  955,  both  holding  where 
court's  charge  on  murder  in  second  degree  made  it  depend  on  trans- 
port of  passion  aroused  without  adequate  cause,  it  was*  necessary  to 
define  adequate  cause;  Thomas  v.  State,  45  Tex.  Cr.  116,  74  S.  W. 
38,  charge  to  find  defendant  guilty  of  murder  in  second  degree,  if 
he  killed  deceased  with  deadly  weapon,  in  transport  of  rage,  not  in 
self-defense,  was  erroneous;  Johnson  ▼.  State,  42  Tex.  Cr.  380,  60 
S.  W.  49,  where  there  was'  a  question  as  to  intention  to  kill  sug- 
gested by  character  of  weapon,  court  should  have  submitted  issue 
of  manslaughter. 

12  Tex.  Ap.  44&-450,  OBEEN  ▼.  STATE. 

One  Who  Provokes  a  Difficulty  With  Intention  of  Killing  is  guilty 
of  murder. 

Approved  in  Matthews  ▼.  State,  42  Tex.  Cr.  51,  58  S.  W.  90,  re- 
affirming rule;  Melton  v.  State,  24  Tex.  Ap.  60,  5  S.  W.  653,  where 
contest  provoked  by  defendant,  because  of  defamatory  language  to- 
ward his  daughters,  with  intention  of  killing,  no  issue  of  manslaugh- 
ter was  raised;  Alexander  v.  State,  25  Tex.  Ap.  267,  8  Am.  St.  Rep. 
439,  7  S.  W.  868,  failure  to  instruct  as  to  law  where  contest  provoked 
without  intention  of  killing,  was  error,  where  instruction  was  given 
as  to  law  when  there  was  intention  of  killing;  Jackson  v.  State,  32 
Tex.  Cr.  211,  22  S.  W.  839,  charge,  instructing  that  if  any  person, 
without  any  intention  to  kill,  brings'  on  difficulty,  and  kills  to  save 
his  life,  the  killing,  though  unlawful,  might  be  reduced  to  man- 
slaughter, is  correct. 

Where  the  Issue  Properly  Arose  upon  the  Evidence,  it  was'  error 
not  to  charge  the  law  of  manslaughter. 
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ApproTed  in  Moore  v.  State,  15  Tex.  Ap.  22,  reaffirming  rule; 
Johnson  ▼.  State,  26  Tex.  Ap.  642,  see  10  S.  W.  237,  it  was  error  to 
refuse  to  instruct  for  justifiable  homicide  where  facts'  proved  showed 
a  dear  case. 

If  Slayer  Provoked  tiie  Ctontest  Without  Intention  to  Kill  or  inflict 
serious  bodily  injury,  and  suddenly,  without  deliberation,  kills  his 
opponent,  the  homicide  is  of  a  lower  grade  than  murder. 

Approved  in  Young  v.  State,  41  Tex.  Cr.  446,  55  S.  W.  333,  Tallett 
V.  State  (Tex.  Cr.),  55  S.  W.  575,  both  reaffirming  rule;  Crow  v. 
State  (Tex.  Cr.),  21  S.  W.  544,  sustaining  conviction  where  the  charge 
covered  the  only  theories  presented  by  the  evidence.  See  note^  45 
L.  B.  A.  689,  694. 

12  T«z.  Ap.  45&-479,  PATTERSON  V.  STATE. 

In  ft  Prosecution  for  Slander,  the  Defendant,  In  Justification,  may 
prove  that  the  particular  imputation  which  he  has  made  against  the 
female  is  true,  and  that  her  general  reputation  for  chastity  at  the 
time  the  slander  was  uttered  was  bad. 

Approved  in  McMahan  v.  State,  13  Tex.  Ap.  224,  charge  that  where 
state  fully  makes  out  case  of  slander,  defendant  must  prove  truth 
of  his  assertions,  or  that  general  reputation  for  chastity  of  woman 
was  bad,  is  correct;  Shaw  v.  State,  28  Tex.  Ap.  23d,  12  S.  W.  741, 
it  was  reversible  error  to  refuse  to  instruct  that  if  reputation  for 
chastity  of  woman  alleged  to  have  been  slandered  was  bad,  jury 
should  acquit;  Crane  v.  State,  30  Tex.  Ap.  465,  17  S.  W.  939,  it  was 
reversible  error  to  exclude  testimony  of  woman's  bad  reputation  for 
chastity  in  county  where  she  had  formerly  resided;  M' Arthur  v. 
State,  59  Ark.  435,  27  S.  W.  629,  specific  acts  of  unchastity,  not  con- 
tained in  imputation  of  unchastity,  cannot  be  shown  as  defense  in 
slander. 

Modified  in  Wagner  v.  State,  17  Tex.  Ap.  558,  to  prove  a  woman 
*%  whore,"  any  succession  of  specific  acts  may  be  shown.  Denied  in 
Tan  Dnsen  v.  State,  34  Tex.  Cr.  458,  459,  30  S.  W.  1074,  defendant 
may  prove  distinct  acts  of  unchastity  between  the  female  and  others. 

12  Tex.  Ap.  479-481,  WALLACE  v.  STATE. 

Where  Monte,  One  of  Qames  Specially  Inhibited,  is  not  kept  or 
exhibited  for  purpose  of  gaming,  there  would  be  no  violation  of  law 
to  permit  the  game  to  be  played  in  one's  house,  unless  the  house  is 
such  as  is  named  in  article  355,  Penal  Code. 

Approved  in  Boyle  v.  State,  1&  Tex.  Ap.  412,  indictment  for  play- 
ing "five  covers"  held  bad  for  failing  to  allege  it  was  exhibited  or 
kept  for  purpose  of  gaming;  Eylar  v.  State,  37  Tex.  Cr.  259,  39  S.  W. 
666,  indictment  held  bad  for  failure  to  show  that  games  played  with 
dice  and  dominoes  were  illegal. 

12  Tex.  Ap.  481-488,  WILSON  V.  STATE. 

In  a  Trial  for  Theft,  the  Want  of  Owner's  Consent  to  taking  of 
property  must  be  proved,  and  it  may  be  proved  by  circumstantial 
evidence. 

Reaffirmed  in  Schultz  v.  State,  20  Tex.  Ap.  311.  See  note,  82  Am. 
Bee.  608. 

Where  One  Owns  the  Pn^erty  and  Another  has  Management,  con- 
trol, or  care  of  it,  the  want  of  consent  of  each  must  be  proved;  this 
proof  should  be  made  by  persons  themselves  if  they  are  attainable, 
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and  if  thej  are  not  attainublei  their  absence  should  be  accounted  for 
before  resort  can  be  had  to  circumstantial  evidence. 

Approved  in  Gaddell  v.  State,  49  Tex.  Gr.  134,  122  Am.  St.  Bep. 
806,  90  S.  W.  1014,  want  of  consent  by  owner  of  burglarized  premises 
to  the  taking  must  be  proved  by  him;  Bowling  v.  State,  13  Tex.  Ap. 
339,  judgment  reversed  for  failure  to  negative  consent  of  persons  in 
control  and  possession  of  property;  Gabrielsky  v.  State,  13  Tex.  Ap. 
442,  circumstantial  evidence  was  improperly  admitted  where  it  was 
shown  two  witnesses  having  knowledge  of  alleged  perjury  were  not 
called,  nor  their  absence  accounted  for;  Williamson  v.  State,  13 
Tex.  Ap.  519,  failure  to  show  want  of  consent  of  owner  of  property 
was  error;  Dresch  v.  State,  14  Tex.  Ap.  178,  failure  to  show  want  of 
consent  of  person  in  possession  of  property  was  error;  Wisdom  v. 
State,  42  Tex.  Gr.  580,  61  S.  W.  926,  where  one  of  owners  of  stolen 
property  fails  to  testify  directly  as  to  his  want  of  consent,  circum- 
stantial evidence  of  it  is  not  admissible;  Perry  v.  State,  44"Neb.  417, 
63  N.  W.  27,  where  owner  of  stolen  property  was  witness,  it  was  re- 
versible error  not  to  have  shown  by  him  his  want  of  consent  to  tak- 
ing of  property.    See  note,  97  Am.  St.  Bep.  789. 

Denied  in  Frazier  v.  State,  18  Tex.  Ap.  443,  proof  need  only  be 
made  of  want  of  consent  of  person  in  possession  of  property;  People 
V.  Jacks,  76  Mich.  221,  42  N.  W.  1135,  fact  of  nonconsent  to  taking 
of  stolen  property  may  be  proved  by  any  person  having  knowledge 
of  facts,  or  by  circumstantial  evidence. 

Before  a  Defendant  can  be  Convicted  of  Concealing  Stolen  Property, 
It  must  be  proved  that  property  was  acquired  by  theft,  and  that, 
knowing  it  to  have  been  bo  acquired,  he  concealed  it. 

Approved  in  Murio  v.  State,  31  Tex.  Gr.  211,  20  &.  W.  356,  suspicious 
circumstances  under  which  coffee  received  warranted  verdict  of  re- 
ceiving stolen  property. 

Verdict  Beading,  ''We,  the  Jury,  Find  Defendant  Gnlty,"  etc.,  does 
not  find  defendant  "guilty"  of  any  offense. 

Beaffirmed  in  Harwell  v.  State,  22  Tex.  Ap.  255,  2  S.  W.  608.  See 
note,  100  Am.  St.  Bep.  338. 

Denied  in  McGee  v.  State,  39  Tex.  Gr.  193,  45  S.  W.  710,  word 
"guity"  held  to  mean  "guilty"  on  verdict;  Bryant  v.  State,  54  Tex. 
Ap.  67,  111  S.  W.  1010,  upholding  verdict  of  guilty  of  assault  witli 
intent  to  "murdery." 

12  Tez.  Ap.  488-489,  MELTON  ▼.  STATE. 

No  Verbal  Charge  shall  be  Given  1^  Any  Case  Wliatever,  except  in 
cases  of  misdemeanor,  and  then  only  by  consent  of  parties. 

Approved  in  Wilson  v.  State,  15  Tex.  Ap.  155,  reading  law  as  part 
of  charge  in  misdemeanor,  when  excepted  to,  is  reversible  error. 

12  Tez.  Ap.  489-491,  TAYI.OB  ▼.  STATE. 

Instance  of  Evidence  Insofllclent  to  Sustain  Conviction  for  theft  of 
animals. 

Approved  in  Madison  v.  State,  16  Tex.  Ap.  443,  Boyd  v.  State,  18 
Tex.  Ap.  344,  both  instances  of  evidence  insufficient  to  sustain  verdict 
of  theft  of  hog. 

Unless  Exceptions  are  Beserved  to  Overmllng  of  Apidlcatlon  for  a 
continuance,  the  action  of  court  below  will  not  be  revised. 

Beaffirmed  in  Gone  v.  State,  13  Tex.  Ap.  485;  Esher  v.  State^  13 
Tex.  Ap.  610. 
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To  CoQstitata  Larceny,  tlie  Property  must  be  Taken  with  felonious 
intent. 
See  note,  88  Am.  St.  Bep.  601. 

12  Tez.  Ap.  491-496^  BABE  ▼.  STATE. 

In  All  Trials  for  Murder,  and  Assaults  Witli  Intent  to  Commit 
Murder,  the  court  in  its  charge  must  define  and  explain  the  term 
"malice." 

Beaffirmed  in  Garuthers  v.  State,  13  Tex.  Ap.  340;  Bichardson  t. 
State,  28  Tex.  Ap.  222,  12  S.  W.  872.  Approved  in  Boyd  v.  State,  28 
Tex.  Ap.  139,  12  S.  W.  738,  failure  to  explain  malice  aforethought, 
though  express  and  implied  malice  were  explained,  is  fundamental 
error. 

12  Tez.  Ap.  496-506,  PENDEB  ▼.  STATE. 

Tlie  Statute  Prescribing  Legal  Holidays  Does  not  have  the  Effect 
to  suspend  proceedings  of  courts  on  those  days;  as  to  judicial  proceed- 
ings, the  statute  is  merely  permissive,  allowing  courts  to  observe  those 
holidays  if  they  see  proper  to  do  so. 

Approved  in  Macklin  v.  State,  53  Tex.  Cr.  200,  109  S.  W.  147,  up- 
holding indictment,  otherwise  legal,  returned  on  a  legal  holiday; 
Stewart  v.  Brown,  112  Mo.  182,  20  S.  W.  454,  sale  under  trust  deed  on 
legal  holiday  held  valid.    See  note,  19  L.  It.  A.  318. 

12  Tez.  Ap.  506-613,  KEY  ▼.  STATE. 

An  Indictment  Charging  That  "T.  E."  did  make  an  aggravated  as- 
sault and  battery  on  W.  J.  J.,  with  a  pistol,  is  not  sufficient  to  charge 
aggravated  assault  and  battery,  though  good  for  simple  assault  and 
battery. 

Beaffirmed  in  Marshall  v.  State,  13  Tex.  Ap.  492. 

A  Pistol  is  not  Necessarily  a  Deadly  Weapon.  The  deadly  character 
of  the  weapon  must  be  alleged  and  proved. 

Approved  in  Jenkins  v.  State,  30  Tex.  Ap.  380,  17  S.  W.  939,  re- 
affirming rule;  Scott  v.  State,  42  Tex.  Cr.  608,  62  S.  W.  420,  razor, 
from  manner  of  its  use,  held  to  be  a  deadly  weapon.    See  note,  21  L.  B. 

A.  (n.  s.)  501. 

12  T^z.  Ap.  513--521,  8HELT0N  ▼.  STATE. 

Evidence  Insnfflcient  to  Support  Oonvlction  for  Theft  of  a  steer. 

Approved  in  Madison  v.  State,  16  Tex.  Ap.  443,  evidence  insufficient 
to  disclose  fraudulent  intent  in  conviction  for  theft. 

12  Tez.  Ap.  621--635,  BBUKET  ▼.  STATE. 

Where  Evidence  is  Conflicting  as  to  Malicious  and  Dangerous 
Character  of  deceased,  it  is  admissible  to  introduce  record  of  convic- 
tion of  deceased  for  manslaughter. 

Approved  in  Johnson  v.  State,  28  Tex.  Ap.  26,  11  S.  W.  669,  indict- 
ment for  aggravated  assault  against  defendant  admitted  to  prove  he 
was  malicious  and  dangerous;  Crass  v.  State,  31  Tex.  Cr.  314,  315,  20 
S.  W.  579,  prior  assault  and  conviction  admitted  to  prove  motive; 
Floumoy  v.  State  (Tex.  Cr.),  59  S.  W.  903,  arguendo.    See  note,  14  L. 

B.  A.  (n.  s.)  707. 

Declarations  of  Defendant  Made  Five  or  Ten  Minutes  after  the  kill- 
ing, held  to  be  part  of  res  gestae. 

Aj^roved  in  Walker  v.  State,  13  Tex.  Ap.  639,  certain  evidence  held 
to  be  admissible  as  dying  declaration  and  also  as  res  gestae;  Hobbs 
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Y.  State,  16  Tex.  Ap.  521,  explanation  of  shooting  made  hy  defendant 
a  few  minutes  after  it  occurred  may,  if  material,  be  res  gestae;  Counts 
T.  State,  19  Tex.  Ap.  453,  failure  to  show  when  declarations  of  defend- 
ant were  made  precluded  court  from  determining  whether  or  not  they 
were  res  gestae;  Stephens  v.  State,  20  Tex.  Ap.  270,  statements  of  de- 
fendants made  ten  or  fifteen  minutes  after  killing,  and  after  he  had 
gone  four  or  five  hundred  yards,  are  not  res  gestae;  Pierson  v.  State, 
21  Tex.  Ap.  58,  17  S.  W.  470,  declarations  made  five  minutes  after  de- 
fendant fired  shots  held  to  be  res  gestae. 

Where  Issue  is  Presented,  Hie  Oeurt  must  Properly  Define  murder 
in  the  second  degree. 

Approved  in  Harrison  v.  State,  47  Tex.  Gr.  402,  83  S.  W.  703,  in- 
struction which  did  not  require  killing  to  be  done  in  malice,  but  only 
in  transport  of  passion  aroused  without  adequate  cause,  was  defective 
in  failing  to  define  adequate  cause;  Pollard  v.  State,  45  Tex.  Gr.  126, 
73  S.  W.  955,  where  court  charged  on  murder  in  the  second  degree,  it 
should  have  defined  manslaughter;  Neyland  v.  State,  13  Tex.  Ap.  547, 
it  was  not  error  to  refuse  charge  on  manslaughter  where  evidence  did 
not  raise  that  issue. 

Remarks  of  Attorney  Appointed  to  Assist  Prosecuting  Attorney  in 
argument  that  he  appeared,  not  as  hired  counsel,  but  upon  suggestion 
of  court,  county  attorney  being  worn  out,  warrants  reversal  where  court 
on  objection  failed  to  stop  attorney  and  caution  jury. 

See  note,  46  L.  B.  A.  670. 

12^  Tex.  Ap.  53&-540,  DWYSB  ▼.  STATE. 

Indictment  must  Set  Forth  the  Acts,  Facts  and  omissions  which  con- 
stitute the  offense. 

Beaffirmed  in  Peterson  v.  State,  12  Tex.  Ap.  655;  Bohannon  v.  State, 
14  Tex.  Ap.  300;  Moore  v.  State,  15  Tex.  Ap.  16;  Sharpe  v.  State,  17 
Tex.  Ap.  508.  Approved  in  Ringo  v.  State,  54  Tex.  Cr.  567,  114  *S.  W. 
120,  indictment  in  usual  form  for  murder  was  not  defective  in  failing 
to  state  murdered  man  was  a  reasonable  creature  in  being;  Brye  v. 
State,  14  Tex.  Ap.  191,  indictment  defective  for  omitting  to  set  forth 
means  by  which  killing  was  done;  Walker  v.  State,  14  Tex.  Ap.  627, 
indictment  for  murder  held  good  where  it  stated  means  employed  to 
kill  were  unknown,  and  words  "deprive  of  life'*  used  in  place  of  "kill"; 
Ogden  T.  State,  15  Tex.  Ap.  459,  indictment  need  not  allege  that  de- 
fendant killed  a  "reasonable  creature  in  being/'  or  that  deceased  was 
a  person  of  human  family  or  race;  Bean  v.  State,  17  Tex.  Ap.  68,  in- 
dictment need  not  state  killing  was  "unlawfully"  done,  nor  that  de- 
fendant was  "of  sound  memory  and  discretion,"  nor  that  deceased  was 
"a  reasonable  creature  in  being";  Andrews  v.  People,  33  Colo.  198, 
108  Am.  St.  Rep.  76,  79  Pac.  1033,  in  indictment  for  murder  it  was 
not  necessary  to  show  the  murder  was  committed  in  attempt  to  rob. 

12  Tex.  Ap.  541-551,  BOBEBTSON  ▼.  STATE. 

"Wheneyer  Prohibition  is  Declared  by  a  Local  Option  Law  in  any 
locality,  it  has  the  effect  to  revoke  all  licenses  for  the  sale  of 
intoxicating  liquors  within  that  locality. 

Approved  in  Kimberly  v.  Morris,  10  Tex.  Civ.  595,  31  S.  W.  810, 
reaffirming  rule;  dissenting  opinion  in  Snearley  v.  State,  40  Tex.  Cr. 
521,  52  S.  W.  553,  adoption  of  local  option  does  not  preclude  legis' 
lature  from  subsequently  taxing  the  sale  of  intoxicants  in  local 
option  precinct;  Donaldson  v.  State,  15  Tex.  Ap.  27,  arguendo. 
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Axtfde  878  of  the  Penal  €tod«  Pro8crib«d  %h%  Pmitahmiint  for  a 
Tiolatioii  of  the  loeal  option  law  to  be  by  fine  only.  The  amend- 
atory aet  of  July  24,  1879,  which  purported  to  anthoriae  impriaon- 
ment  for  aueh  a  violation  is  not  in  force. 

Approved  in  Van  Noy  ▼.  State,  14  Tex.  Ap.  70,  and  Akin  ▼.  State, 
14  Tex.  Ap.  143,  both  reafSrming  rale;  Pinckard  v.  State,  13  Tex. 
Ap.  374,  minimum  fine  for  violation  of  local  option  law  is  twenty- 
five  dollars. 

12  Tex.  Ap.  552,  MELTON  ▼.  STATE. 

An  Information  for  Slander  Which  Failt  to  Set  Forth,  at  least 
sabstantially,  the  words  constituting  the  imputation  of  want  of  chas- 
tity in  a  female,  is  fataUy  defective. 

Approved  in  Hammers  v.  State,  13  Tex.  Ap.  345,  and  Wiseman  v. 
State,  14  Tex.  Ap.  75,  both  reaffirming  rule;  Gonlee  v.  State,  14  Tex. 
Ap.  2^,  blanderous  words  must  be  substantially  proved.  See  note,  94 
Am.  Dee.  857. 

12  Tex.  Ap.  552-553,  BODBIGUES  ▼.  STATE. 

An  Indictment  for  Burglary  most  Allege  the  Particular  Felony 
intended  to  be  committed,  and  such  felony  must  be  described  with 
all  its  statutory  ingredients. 

Approved  in  Beed  v.  State,  14  Tex.  Ap.  667,  indictment  is  fatally 
defective  which  fails  to  allege  that  property  was  taken  from  the 
possession  of  anyone;  Treadwell  v.  State,  16  Tex.  Ap.  644,  indict- 
ment which  fails  to  allege  property  was  taken  without  the  consent 
of  owner  thereof  is  fataUy  defective;  Washington  v.  State,  17  Tex. 
Ap.  203,  indictment  for  burglary  with  intent  to  commit  theft  need 
not  specify  particular  property  intended  to  be  stolen.  See  notes, 
94  Am.  Dec.  254,  260;  2  Am.  St.  Bep.  392. 

12  Tex.  Ap.  554,  HODGES  v.  STATE. 

An  Indictment  Charging  That  Defendant  ''did  steal  from  W.  H. 
G.  a  certain  horse,"  is  fataUy  defective,  as  it  does  not  state  the 
acts  which  constitute  theft. 

Beaffirmed  in  Insall  v.  State,  14  Tex.  Ap.  146. 

12  Tex.  Ap.  554-557,  CASINOVA  v.  STATE. 

Conrt  Erred  in  not  Granting  Defendant  New  Trial,  where  his 
application  for  continuance  was  good  and  sufficient,  as  evidence  of 
witness  named  in  application  was  material,  and  facts  set  forth  in 
application  were  probably  true. 

Approved  in  Smythe  v.  State,  17  Tex.  Ap.  263,  new  trial  will  be 
granted  where  continuance  was  denied,  and  evidence  of.  absent  wit- 
ness was  material  and  probably  true,  and  due  diligence  shown. 

12  Tex.  Ap.  567-683,  EUJSON  ▼.  STATE. 

Jnror  was  Properly  Held  Competent  in  a  Murder  Case,  who  on 
his  voir  dire  stated  he  had  formed  an  impression  from  what  he  had 
heard  of  case,  but  had  reached  no  conclusion  as  to  guilt  or  inno- 
cence of  defendant;  that  he  had  come  to  no  conclusion  as  to  truth 
of  what  be  had  heard,  and  that  his  impression  would  have  no  effect 
on  his  verdict. 

Approved  in  Sharpe  v.  State,  17  Tex.  Ap.  500,  jurors  who  had 
heard  and  read  about  homicide,  but  had  formed  no  conclusion  as  to 
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guilt  or  innocence  of  defendant,  are  qualified;  Lane  v.  State,  29  Tex. 
Ap.  S20,  15  S.  W.  830,  jurors  who  stated  they  had  formed  opinions, 
which  would  require  evidence  to  overcome,  but  that  thej  could  give 
defendant  a  fair  trial,  were  qualified. 

As  Eacli  Juror  !»  Selected  in  a  Capital  Case,  He  is  Sworn.  In 
cases  less  than  capital  the  oath  is  administered  to  the  jurors  in  a 
body. 

Approved  in  Eippey  v.  State,  29  Tex.  Ap.  43,  14  S.  W.  449,  in  a 
trial  of  assault  with  intent  to  commit  murder,  where  a  juror  is  sepa- 
rately sworn  and  is  incapacitated,  it  is  not  necessary  to  organize 
new  jury;  Stephens  ▼.  State,  33  Tex.  Or.  102,  25  S.  W.  286,  in  trial 
for  theft,  jurors  sworn  with  other  jurors  for  the  week,  but  who 
were  not  sworn  for  the  specific  case,  were  disqualified. 

nie  Court  has  No  Power  to  Ezense  a  Juror  in  a  Felony  Oast 
after  having  been  accepted  and  sworn,  and  in  case  of  sickness  or 
accident  rendering  it  impracticable  to  proceed  with  trial  of  case 
before  the  jury  as  then  constituted,  that  jury  should  be  discharged, 
and  another  jury  formed  to  try  the  case. 

Beaffirmed  in  Sterling  v.  State,  15  Tex.  Ap.  256.  Approved  in 
West  V.  State,  42  Fla.  250,  28  So.  432,  where  juror  fell  ill  after 
panel  was  completed,  defendant  had  a  right  to  his  full  complement 
of  peremptory  challenges.    See  note,  1  Am.  St.  Bep.  526. 

Distinguished  in  Heskew  v.  State,  17  Tex.  Ap.  165,  where  juror 
not  impaneled  and  sworn,  another  may  be  selected;  Black  v.  State, 
46  Tex.  Gr.  596,  81  S.  W.  304,  where  juror  misled  court  and  counsel 
by  his  answers,  and  was  accepted,  it  was  not  error  to  dismiss  him 
and  proceed  with  organization  of  jury. 

Charge  is  Incorrect  That  Instructs  That  the  Law  Implies  Malice 
from  every  voluntary  killing  of  human  being  when  facts  do  not 
show  either  express  malice  or  justification  or  excuse,  as  voluntary 
killing  without  express  malice  might  also  be  manslaughter  or  negli- 
gent homicide. 

Approved  in  Smith  v.  State,  19  Tex.  Ap.  110,  implied  malice  exists 
where  homicide  was  intentionally  committed,  and  was  done  neither 
with  express  malice  nor  under  circumstances  excusing,  justifying,  or 
mitigating  the  act. 

12  Tez.  Ap.  683-694,  LAXTBACH  ▼.  STATE. 

A  Statement  by  Prosecuting  Attorney  That  a  Witness  would  have 
testified  against  defendant  was  not  an  argument  based  upon  the 
law  of  the  case,  nor  upon  facts  in  evidence,  and  was  prejudicial  to 
defendant. 

Approved  in  Fuller  v.  State,  30  Tex.  Ap.  565,  reaffirming  rule; 
Jenkins  v.  State,  49  Tex.  Gr.  464,  122  Am.  St.  Bep.  812,  93  S.  W. 
730,  whctre  district  attorney,  in  his  argument  introduced  the  details 
of  a  similar  case  where  the  accused  had  confessed  on  the  scaffold, 
such  statement  was  ground  for  reversal;  Butherford  v.  State  (Tex. 
Or.),  67  S.  W.  102,  upholding  rule  where  district  attorney  asserted 
in  his  argument  that  a  conspiracy  to  induce  deceased  to  go  to  place 
of  killing  could  have  been  proven  by  witness  not  placed  on  the 
stand;  Banford  v.  State,  53  Fla.  26,  43  So.  601,  applying  rule  where 
court  permitted  state  attorney  to  read  from  paper  not  introduced 
in  evidence  under  circumstances  suggesting  it  contained  evidence  of 
witness  at  preliminary  hearing;  State  v.  High,  122  La.  530,  47  So. 
8S2,  applying  rule  where  attorney  was  repeatedly  admonished  not 
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to  go  beyond  the  record;  People  v.  Fielding,  158  N.  Y.  548,  70  Am. 
St.  Bep.  500,  53  N.  E.  499,  46  L.  B.  A.  641,  appeals  to  the  passions 
of  jnrjr  not  founded  on  facts  in  evidence  constitute  prejudicial 
error;  dissenting  opinion  in  United  States  v.  Musser,  4  Utah,  173, 
7  Pae.  402,  majority  holding  where  counsel  in  argument  made  re- 
marks not  based  on  facts  in  evidence,  and  court  instructed  jury 
to  disregard  them,  there  was  no  prejudicial  error.  See  notes,  56 
Am.  Bep.  817;  9  Am.  St.  Bep.  560,  564;  46  L.  B.  A.  665. 

Where  District  Attorney,  After  Making  Objectionable  Bemarks, 
«sked  court  to  instruct  jury  not  to  be  influenced  by  any  argument 
or  remarks  of  counsel,  such  instruction  was  improper;  argument  is 
not  to  be  disregarded  by  jury. 

Approved  in  Luke  v.  El  Paso  (Tex.  Civ.),  60  8.  W.  365,  instruc- 
tion to  jury  to  disregard  authorities  read  by  counsel  was  not  preju- 
dicial. 

12  Tez.  Ap.  694-609,   800TT  ▼.  STATE. 

Miscellaneous. — Hancock  v.  State,  14  Tex.  Ap.  401,  referred  to  as 
containing  certain  facts  in  case  at  bar. 

12  Tez.  Ap.  609-612,  BBUMLET  ▼.  STATE. 

Lessee  in  Possession  of  Leased  Premises  is  the  legal  owner  thereof 
during  continuance  of  his  lease. 

Approved  in  Zallner  v.  State,  15  Tex.  Ap.  25,  and  Elliott  v.  State, 
39  Tex.  Cr.  244,  45  S.  W.  712,  lessor  has  no  right  to  carry  prohibited 
weapon  on  his  person  on  premises  of  his  tenant;  Hooks  v.  State, 
25  Tex.  Ap.  602,  8  S.  W.  804,  tenant  has  right  to  open  a  convenient 
passageway  in  fence  on  leased  premises;  Jones  v.  State,  55  Ark.  188, 
17  S.  W.  719,  landlord  has  no  right  to  carry  prohibited  weapon  on 
premises  of  his  tenant,  though  tenant  wrongfully  retains  posses- 
sion; Clark  V.  State,  49  Ark.  176,  4  S.  W.  658,  arguendo. 

Oonyiction  for  Pnlling  Down  Fence  will  not  Stand  where  there 
is  no  proof  of  want  of  consent  of  one  of  joint  owners  of  such  fence, 

Approved  in  Govitt  v.  State,  26  Tex.  Ap.  419,  8  S.  W.  479,  Ander- 
son V.  State  (Tex.  Cr.),  29  S.  W.  786,  both  holding  want  of  consent 
of  each  joint  owner  must  be  alleged. 

Distinguished  in  Pate  v.  State,  54  Tex.  Cr.  492,  113  S.  W.  758,  in 
prosecution  for  breaking  a  fence  allegation  of  ownership  in  widow 
and  proof  of  joint  ownership  by  widow  and  children  of  decedent 
was  not  material  variance. 

12  Tex.  Ap.  613-614,  BABTON  v.  STATE. 

Judgment  Nisi  is  Fatally  Defective  "Where  It  Fails  to  State  that 
the  same  will  be  made  final  unless  good  cause  be  shown  at  next 
term  of  court  why  defendant  did  not  appear. 

Beaffirmed  in  Fulton  v.  State,  14  Tex.  Ap.  35;  Pickett  v.  State,  16 
Tex.  Ap.  649;  Burnett  v.  State,  18  Tex.  Ap.  284. 

12  Tez.  Ap.  614-616,  YOXTNO  ▼.  STATE. 

Indictment  Which  Charges  That  Defendant  'IHd  Steal"  one  head 
of  neat  cattle  of  the  value  of  ten  dollars,  from  J.  T.  P.,  is  fatally 
defective.    It  does  not  charge  a  single  act  which  constitutes  theft. 

Beaffirmed  in  Insall  v.  State,  14  Tex.  Ap.  146. 

Acts^  Intents,  and  Omissions  Which  are  Denounced  by  Law  as 
cfTenfiee  must  be  alleged  in  the  indictment. 


12  Tex.  Ap.  615-^0    NOTES  ON  TEXAS  BEPOBTa  268 

Distin^ished  in  Boberaon  v.  State,  15  Tex.  Ap.  318,  indictment 
foT  simple  assault,  which  alleges  defendant  "did  make  an  assault/' 
is  good. 

12  Tez.  Ap.  616-616^  EOHOLS  ▼.  STATE. 

Municipal  OoTemment  Within  Its  Territorial  Jurisdiction  Is 
supreme. 

Approved  in  Beuter  v.  State,  43  Tex.  Cr.  574,  67  S.  W.  505,  elec- 
tion ordered  by  commissioner's  court  to  prohibit  the  running  at 
large  of  hogs,  sheep  and  goats  within  county  was  void  as  to  city 
having  exclusive  control  over  its  streets;  dissenting  opinion  in  Ex 
parte  Cross,  44  Tex.  Cr.  380,  71  S.  W.  290,  majority  holding  munici- 
pality could  not,  by  ordinance,  punish  an  obstruction  of  its  streets 
by  a  less  fine  than  that  imposed  by  state  law. 

12  Tex.  Ap.  617-619,  MULDBEW  ▼.  STATE. 

Indictment  for  Tlieft,  Which  Charges  Taking  was  "with  fraudulent 
intent  to  appropriate"  property  to  use  of  .taker,  is  not  sufficient.  In- 
dictment must  charge  that  the  taking  was  fraudulent. 

Approved  in  Sloan  v.  State,  18  Tex.  Ap.  226,  words  "unlawfully  and 
feloniously"  cannot  supply  place  of  "fraudulently"  in  describing  char- 
acter of  taking.    See  note,  57  Am.  Dec.  274. 

Distinguished  in  Pittman  v.  State,  14  Tex.  Ap.  578,  in  an  affidavit 
for  an  information  there  need  be  only  substantial  conformity  to  statu- 
tory definition  of  offense;  Ashlock  v.  State,  16  Tex.  Ap.  22,  charge 
need  not  instruct  that  taking  must  be  fraudulent,  if  it  instructs  that 
taking  must  be  with  fraudulent  intent  to  appropriate  to  use  of  de- 
fendant. 

12  Tez.  Ap.  61^-660,  HUNTSMAN  v.  STATE. 

Th«  Oonstitntional  "Bight  to  Demand  the  Nature  and  Cau8«  of  the 
accusation  against  him"  guarantees  to  the  accused  that  the  indictment 
or  information  shall  state  every  fact  and  circumstance  necesssary  to 
a  certain,  specific  and  complete  description  of  the  particular  offense, 
so  as  to  characterize  it,  and  make  it  judicially  appear  upon  the  record 
of  the  cause. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  464,  55  S.  W.  570, 
where  statute  requiring  license  to  sell  intoxicating  liquors  provided  it 
should  not  apply  to  certain  sales  by  druggists,  indictment  charging 
sale  without  license  should  negative  exception  in  statute;  Snearly  v. 
State,  40  Tex.  Cr.  515,  517,  52  S.  W.  550,  551,  indictment  for  violation 
of  local  option  law  held  good  though  it  failed  to  aver  facts  constitut- 
ing offense  under  local  option  law;  State  v.  Finnegean,  127  Iowa,  289, 
103  N.  W.  156,  where  indictment  is  in  two  counts,  one  charging  lar- 
ceny by  embezzlement  of  money  by  bailee  and  the  other  by  feloni- 
ously taking  and  carrying  it  away,  state  can  be  required  to  elect  on 
which  count  it  will  proceed;  Kerry  v.  State,  17  Tex.  Ap.  185,  50  Am. 
Bep.  124,  indictment  charging  offense  of  privately  stealing  from  the 
person,  in  words  of  statute,  held  insufficient;  Kice  v.  State,  37  Tex. 
Cr.  37,  38  S.  W.  802,  indictment  for  rape  which  fails  to  negative  fact 
that  female  is  wif£  of  accused  is  defective;  State  v.  Harmon,  106  Mo. 
656,  18  S.  W.  134,  on  trial  under  larceny  indictment  it  is  error  to 
instruct  that  if  accused  embezzled,  he  is  guilty  of  larceny. 
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A  OonTictioii  for  Embezzlement  cannot  be  liad  upon  an  Indict- 
ment for  theft. 

ApproYod  in  God^  ▼.  State,  31  Tex.  Gr.  185,  20  8.  W.  399,  reaffirm- 
ing rule;  Brown  ▼.  State,  15  Tex.  Ap.  581,  conviction  for  receiving 
stolen  property  cannot  be  had  under  indictment  for  theft;  Long  v. 
State,  39  Tex.  Cr.  464,  73  Am.  St.  Bep.  958,  46  S.  W.  823,  a  conviction 
for  willfnllj  driving  stock  from  its  accustomed  range,  without  con- 
sent of  owner,  cannot  be  had  under  indictment  for  theft;  Hagerman 
V.  State,  54  N.  J.  L.  Ill,  23  Atl.  360,  question  not  decided  as  to 
whether  conviction  for  larceny  could  be  had  under  indictment  for 
-obtaining  property  under  false  pretenses. 

Distinguished  in  dissenting  opinion  in  Brown  v.  State,  15  Tex.  Ap. 
584,  majority  reaffirming  rule;  Davis  v.  State,  20  Tex.  Ap.  303,  con- 
viction for  aggravated  assault  may  be  had  under  indictment  charg- 
ing assault  to  commit  murder. 

Denied  in  State  v.  Thompson,  144  Mo.  322,  46  S.  W.  193,  conviction 
may  be  had  for  embezzlement,  under  indictment  for  grand  larceny. 

To  Sustain  Prosecution  for  Embezzlement  Against  an  Agent,  it 
must  be  established:  1.  That  defendant  was  the  agent  of  the  person 
or  corporation  as  alleged,  and  by  terms  of  his  employment  was  charged 
with  the  duty  of  receiving  the  money  of  his  principal;  2.  That  he  did 
so  receive  money  belonging  to  his  principal;  3.  That  he  received  it 
in  the  course  of  his  employment;  4.  That  he  embezzled,  misapplied  or 
converted  it  to  his  own  use. 

Approved  in  Taylor  v.  State,  29  Tex.  Ap.  502,  16  &.  W.  304,  in  in- 
dictment for  embezzlement  it  need  not  be  alleged  that  property  was 
in  possession  of  accused  at  time  he  converted  it. 

By  the  Word  "Indictment,"  as  Used  in  the  Constitntion,  is  meant 
precisely  what  was  understood  by  the  term  "indictment  of  a  grand 
jury^  in  the  country  and  in  the  judicial  and  legislative  parlance  at 
the  time  the  constitution  was  adopted. 

Approved  in  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Or.  366, 
37  S.  W.  729,  majority  holding  accused  must  be  confronted  with  wit- 
nesses on  his  trial  before  an  impaneled  jury. 

laegislatnre  cannot  Destroy  the  Indictment  required  by  the  con- 
stitution. 

A|^roved  in  dissenting  opinion  in  Johnson  v.  State,  42  Tex.  Or. 
102,  58  S.  W.  68,  51  L.  B.  A.  272,  majority  upholding  statute  pro- 
hibiting review  on  appeal  of  a  charge  unless  complained  of  by  bill 
of  exceptions  or  motion  for  new  trial. 

12  Tex.  Ap.  6^0-657,  PETEBSON  ▼.  STATE. 

Indictment  is  BnHlclent  Which  Charges  That  Defendant  <'on  the 
fourteenth  day  of  April,  1881,  in  Brazos  county,  Texas,  did,  with 
malice  aforethought,  kill  S.  0.,  a  Mexican,  by  cutting  him  with  a 
knife." 

Approved  in  Drye  v.  State,  14  Tex.  Ap.  191,  indictment  which  fails 
to  set  forth  means  by  which  killing  was  done  is  fatally  defective; 
Bohannon  v.  State,  14  Tex.  Ap.  300,  words  "malice  aforethought" 
include  both  express  and  implied  malice;  Moore  v.  State,  15  Tex. 
Ap.  16,  all  essential  elements  of  murder  in  first  degree  are  plainly 
.and  directly  averred  in  indictment;  Ogden  v.  State,  15  Tex.  Ap.  459, 
indictment  for  murder  need  not  allege  that  deceased  was  a  "reason- 
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able  creature  in  being/'  or  "waa  a  person  of  the  human  race";  Bean 
V.  State,  17  Tex.  Ap.  68|  indictment  for  murder  need  not  allege  kill- 
ing was  "unlawfully  done/'  nor  that  defendant  was  "of  sound  mem- 
ory and  discretion/'  nor  that  deceased  was  "a  reasonable  creature 
in  being";  State  y.  Day,  4  Wash.  108,  29  Pac.  985,  indictment  for 
murder  need  not  allege  that  murdered  man  was  a  human  being. 

An  Indictment  Sufficient  to  Oliarge  Murder  will  support  a  eon- 
yiction  for  assault  with  intent  to  commit  murder. 

Approved  in  Sharpe  t.  State,  17  Tex.  Ap.  508,  indictment  sufficient 
to  charge  murder  in  first  degree  is  sufficient  to  admit  eridence  that 
homicide  was  perpetrated  in  attempt  to  commit  robbery;  Davis  v. 
State,  20  Tex.  Ap.  303,  conviction  for  aggravated  assault  may  be 
had  under  indictment  charging  assault  with  intent  to  murder;  Jonea 
V.  State,  21  Tex.  Ap.  351,  17  S.  W.  424,  conviction  for  aggravated  or 
simple  assault  may  be  had  under  indictment  charging  assault  with 
intent  to  murder;  Morgan  v.  State,  16  Tex.  Ap.  633,  arguendo.  See 
note,  21  L.  B.  A.  (n.  s.)  10. 

12  Tez.  Ap.  667-664,  OONZALE8  ▼.  STATE. 

When  the  Inculpatory  Evidance  in  a  CaM  is  Purely  Oircnmstantial, 

the  charge  of  the  court  must  expound  to  the  jury  the  nature  .  and 
conclusiveness  of  that  character  of  testimony,  to  warrant  a  convic- 
tion upon  it. 

Approved  in  Bay  v.  State,  13  Tex.  Ap.  56,  Thomas  v.  State,  13 
Tex.  Ap.  496,  Lee  v.  State,  14  Tex.  Ap.  270,  Vaughn  v.  State,  17  Tex. 
Ap.  564,  Dupree  v.  State,  17  Tex.  Ap.  593,  and  Wright  v.  State,  IS 
Tex.  Ap.  364,  all  reaffirming  rule;  dissenting  opinion  in  Cabrera  v. 
State,  56  Tex.  Gr.  168,  118  S.  W.  1067,  majority  upholding  refusal 
of  court  to  charge  on  circumstantial  evidence.  See  note,  69  L.  B. 
A.  198. 

It  was  Error  for  Court  to  Bo<itiir«  District  Attorney  to  Elect  which 
of  two  counts  charging  burglary  he  would  try  the  defendant  upon. 
See  note,  92  Am.  Dec.  665. 

An  Indlctm«nt  may  Contain  as  Many  Counts,  charging  the  same 
offense,  as  the  attorney  who  prepares  it  may  think  necessary  to 
insert. 

Approved  in  Shubert  v.  State,  20  Tex.  Ap.  330,  indictment  con- 
taining three  counts  held  good;  Chester  v.  State,  23  Tex.  Ap.  581, 
5  S.  W.  126,  indictment  containing  two  counts  held  good;  United 
States  V.  Howell,  65  Fed.  405,  indictment  for  having  counterfeit 
money  in  possession  may  charge  offense  in  several  counts.  See  notes^ 
58  Am.  Dec.  249;  92  Am.  Dec.  661,  662. 

12  Tez.  Ap.  666-671,  EX  PARTE  COS. 

Before  a  Change  of  Venue  Is  Ordered,  all  motions  to  set  aside  in- 
dictment, and  all  special  pleas  and  exceptions  which  are  to  be  de- 
termined by  the  judge  and  which  have  been  filed,  shall  be  disposed 
of  by  the  court,  and  if  overruled  the  plea  of  not  guilty  entered. 

Approved  in  Vance  v.  State,  34  Tex.  Cr.  398,  30  S.  W.  793,  order 
impaneling  grand  jury  is  no  part  of  transcript  on  change  of  venue. 

Failure  to  Have  the  Arraignment  and  Flea  Entered  before  change 
of  venue  is  ordered  will  not  defeat  jurisdiction  of  new  forum. 
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Approved  in  Adams  v.  State  (Tex.  Gr.)i  23  S.  W.  691,  following 
nzle;  State  ▼.  Eindig,  55  Kan.  116,  39  Pac.  1029,  where  defendant 
had  benefit  of  arraignment  in  court  to  which  case  was  transferred, 
he  had  no  eause  of  complaint. 

ExoeptlOQ  to  Order  Changing  Venn*  most  be  Taken  and  reserred 
in  court  ordering  change. 

Approved  in  Gibson  v.  State,  63  Tex.  Or.  360,  110  S.  W.  47,  order 
eonid  not  be  attacked  hj  a  plea  of  jurisdiction  in  court  to  which 
▼enue  was  changed. 

Defendant  cannot  Oomidaln  of  Delay  caused  or  assented  to  by 
himself. 

See  notes,  85  Am.  St.  Bep.  195,  203;  56  L.  B.  A.  536. 

Hiscellaneous. — See  note,  56  Jj.  B.  A.  542. 


NOTES 

ON  THE 


TEXAS  REPORTS 


GASES  IN  13  TEXAS  APPEALS. 


13  Tez.  Ap.  1-16,  JONES  v.  STATE. 

Charge  of  Court  in  Trial  for  Assanlt  With  Intent  to  Mnrder,  that 
when  "the  facts  have  been  proved  which  constitute  the  offense,  it 
devolves  upon  the  accused  to  establish  the  facts  or  circumstances*  on 
which  he  relies  to  excuse  or  justify  the  prohibited  act  or  omission/' 
is  erroneous. 

Approved  in  McMahan  v.  State,  13  Tez.  Ap.  224,  Thomas'  v.  State, 
U  Tex.  Ap.  203,  and  Bichardson  v.  State,  32  Tex.  Gr.  526,  24  S.  W. 
894,  all  reaffirming  rule;  Brinkoeter  v.  State,  14  Tex.  Ap.  69,  hold- 
ing erroneous,  charge  that  "willful  intent  of  defendant  is  presumed 
and  it  devolves  upon  defendant  to  show  innocent  intent";  Branch 
V.  State,  15  Tex.  Ap.  102,  holding  erroneous,  charge  that  when  un- 
lawful act  is  proved  and  no  excuse  appears,  defendant  must  justify; 
Thomas  v.  State,  16  Tex.  Ap.  540,  holding  incorrect  charge  impos- 
ing on  defendant  burden  of  proving  innocent  intent;  Shamburger  v. 
State,  24  Tex.  Ap.  458,  6  S.  W.  542,  holding  erroneous,  instruction  in 
effect  devolving  burden  of  proving  innocence  on  defendant. 

Distinguished  in  Lane  v.  State,  16  Tex.  Ap.  177,  holding  correct, 
in  trial  for  malicious  mischief  under  code,  charge  that  malicious 
intent  ia  presumed  from  act. 

Borden  of  Proof  Besting  on  State  to  Overcome  Presumption  of  in- 
nocence and  establi&h  guilt  of  accused  never  shifts  from  state  to  de- 
fendant. 

Approved  in  Black  v.  State,  18  Tex.  Ap.  129,  and  Ay  res  v«  State, 
21  Tex.  Ap.  405,  17  S.  W.  254,  both  reaffirming  rule;  Acrey  v.  State, 
51  Tex.  Gr.  36,  100  S.  W.  954,  where  defendant  claimed  accidental 
injury,  charge  that  burden  rested  on  him  to  prove  accident  was  er- 
roneons;  Schroeder  v.  State,  50  Tex.  Or.  114,  99  S.  W.  1005,  in  prosecu- 
tion for  carrying  a  pistol  into  a  social  gathering,  charge  placing  bur- 
den on  defendant  to  show  innocent  intent  was  error;  Batliff  v.  State 
(Tex.  Cr.),  78  S.  W.  936,  upholding  rule  on  a  trial  for  violating  local 
option  law;  Taylor  v.  State,  13  Tex.  Ap.  190,  holding  burden  of  proof 
never  shifts  to  defendant  in  matter  bearing  on  defendant's  guilt. 

Burden  of  Proof  is  on  Defendant  to  Establish  Bach  Defense  when 
he  relies  upon  any  substantive,  distinct,  separate,  and  independent 
matter  of  defense  which  is  not  part  of  act  or  transaction  charged. 

5  Tex.  Notes— 18  (273) 
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Approved  in  Donaldson  v.  State,  15  Tex.  Ap.  29,  and  Leache  v. 
State,  22  Tex.  Ap.  315,  3  S.  W.  546,  both  reaffirming  rule;  Dent  v. 
State,  46  Tex.  Cr.  175,  79  S.  W.  529,  applying  rule  where  defendant's 
excuse  for  homicide  was  an  irresponsible  condition  of  mind  produced 
by  blow  from  decedent;  Spivey  v.  State,  '45  Tex.  Or.  498,  77  S.  W. 
445,  where  defense  for  murder  was  insanity,  evidence  of  confidential 
conversation  between  accused  and  his  wife  after  he  was  under  arrest 
should  have  been  excluded;  Phillips  v.  State,  17  Tex.  Ap.  174,  holding 
under  indictment  for  burning  grass  in  S.'s  pasture,  burden  on  defend- 
ant to  disprove  prima  facie  title  proved;  Smith  v.  State,  18  Tex.  Ap. 
71,  holding  in  prosecution  under  act  of  1879  to  define  agents  of  insur- 
ance companies,  burden  on  defendant  to  prove  compliance  with  law; 
Smith  V.  State,  19  Tex.  Ap.  Ill,  holding  proper,  instruction  that  de- 
fense of  insanity  must  be  clearly  proved;  Willis  v.  State,  24  Tex.  Ap. 
589,  6  S.  W.  859,  holding  burden  of  proof  to  establish  special  plea 
by  preponderance  of  evidence  on  defendant;  O'Connor  v.  State,  28 
Tex.  Ap.  291,  13  8.  W.  15,  holding  jeopardy  special  defense,  burden 
of  proving  which  is  on  defendant;  Smith  v.  State,  31  Tex.  Cr.  18, 
19  S.  W.  254,  holding  burden  on  defendant  to  establish  insanity  by 
preponderance  of  evidence;  Wilcox  v.  State,  32  Tex.  Cr.  297,  22  S.  W. 
1110,  holding  guilt  being  proved,  burden  on  defendant  to  prove  age 
to  be  under  seventeen  years;  Davidson  v.  State,  40  Tex.  Cr.  288,  49 
S.  W.  373,  holding  burden  of  proving  plea  of  former  conviction  is  on 
defendant;  Danforth  v.  State,  75  Ga.  627,  58  Am.  Rep.  482,  holding 
presumption  of  sanity  must  be  rebutted  by  preponderance  of  evi- 
dence to  justify  acquittal.  See  notes,  97  Am.  Dec.  177;  39  L.  R.  A. 
739. 

Miscellaneous. — Miscited  in  Territory  v.  Hart,  7  Mont.  510,  17  Pac. 
726,  and  dissenting  opinion  in  Cornelius  y.  State,  54  Tex.  Cr.  194, 
196,  112  S.  W.  1061. 

13  Tex.  Ap.  16-18,  HUNTEB  v.  STATE. 

In  Oriminal  Prosecutions,  Best  Existing  Evidence  within  reach  of 
prosecution  must  be  produced  or  its  absence  satisfactorily  accounted 
for,  before  resort  can  be  had  to  secondary  evidence. 

Approved  in  Miller  v.  State,  18  Tex.  Ap.  38,  reaffirming  rule;  Jacobs 
V.  State,  42  Tex.  Cr,  359,  59  S.  W,  1113,  witness  was  erroneously,  per- 
mitted to  testify  to  facts  derived  from  certain  books  of  account. 

13  Tex.  Ap.  28-30,  ALLEN  ▼.  STATE. 

Information  must  Allege,  Directly  and  Afflrmatiyely,  that  defendant 
did  acts  complained  of. 

Approved  in  Moline  v.  State,  67  Neb.  172,  93  N.  W.  230,  informa- 
tion charging  crime  of  obtaining,  by  false  pretenses,  signature  of 
owner  of  land  to  a  deed  was  insufficient;  Johnson  v.  State,  17  Tex. 
Ap.  231,  holding  information  charging  misdemeanor  must  show  on  face 
that  state's  attorney  makes  charge. 

Distinguished  in  Warren  v.  State,  17  Tex.  Ap.  209,  holding  infor- 
mation sufficient  which  directly  charges  that  defendant  committed 
theft,  parenthetical  statements  being  surplusage. 

13  Tez.  Ap.  31-32,  SMITH  v.  STATE. 

Judgment  Nisi  shall  State  That  tiie  Same  "wUl  be  Made  Final  unless 
good  cause  be  shown  at  next  term  of  court  why  defendant  did  not 
appear. 

Pollowed  in  Cheatham  y.  State,  13  Tex.  Ap.  33. 
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13  TtoL  Ap.  33-43,  44  Am.  Bep.  699,  LA  N0BBI8  v.  STATE. 

Employee  Following  Business  of  Selling  Spirituous  Liquors  without 
paying  occupation  tax  is  equally  guilty  with  principal. 

Beaifirmed  in  Davidson  t.  State,  27  Tex.  Ap.  263,  11  S.  W.  372.  See 
note,  12  L.  B.  A.  (n.  8.)  948. 

inider  Indictment  Charging  Defendant  With  "Engaging  in  business 
of  selling  spirituous  liquors,"  charge  instructing  jury  to  convict  if 
they  find  defendant  guilty  "of  selling  spirituous'  liquors"  is  erroneous. 

Approved  in  Stanford  v.  State,  16  Tex.  Ap.  332,  reaffirming  rule; 
Merritt  v.  State,  19  Tex.  Ap.  436,  holding  mere  sale  of  liquors  with- 
out license,  without  engaging  in  business,  no  offense. 

Judgment  must  be  Beversed  Where  Erroneous  Instructions  are 
promptly  excepted  to  and  presented  in  appellate  court  by  bill  of  ex- 
ceptions. 

Approved  in  Levine  v.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  holding 
reversible  error,  charge  not  warranted  by  evidence  and  duly  excepted 
to. 

13  Tex.  Ap.  44-47,  PENNINGTON  ▼.  STATE. 

The  Code  of  Criminal  Procedure  Beqnires  Trial  Judge  to  appoint 
counsel  for  indigent  defendants  only  in  case  of  capital  felonies. 

Beaffirmed  in  Mass  v.  State  (Tex.  Cr.),  81  S.  W.  45,  46;  Austin  v. 
SUte  (Tex.  Or.),  51  S.  W.  249.    See  note,  5  L.  B.  A.  833. 

13  Tex.  Ap.  61^6,  BAY  ▼.  STATE. 

Where  Eyidence  upon  Which  Conyiction  Is  Based  is  wholly  circum- 
stantial, court  must  instruct  jury  regarding  character  of  such  evi- 
dence. 

Beaffirmed  in  Wyers  v.  State,  13  Tex.  Ap.  58;  Allen  v.  State,  16  Tex. 
Ap.  245;  Vaughn  v.  State,  17  Tex.  Ap.  564;  Wright  v.  State,  18  Tex. 
Ap.  364.  Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex. 
Cr.  168,  118  S.  W.  1067,  majority  upholding  court's  refusal  to  charge 
on  circumstantial  evidence.    See  note,  69  L.  B.  A.  197,  212. 

Wliere  Evidence  in  Theft  Case  Tends  to  Show  Bona  Fide  Purchase 
of  property  alleged  to  be  stolen,  court  must  submit  issue  to  jury. 

Approved  in  Byan  v.  State,  22  Tex.  Ap.  703,  3  S.  W.  548,  holding 
where  evidence  in  theft  case  tends  to  establish  purchase,  failure  to 
charge  thereon  is  error;  McDaniel  v.  State,  24  Tex.  Ap.  559,  7  S.  W. 
250,  holding,  where  evidence  raises  issue,  charge  must  submit  question 
of  purchase  to  jury. 

13  Tex.  Ap.  67-69,  WTEBS  ▼.  STATE. 

Best  Evidence  Which  Nature  of  Case  Permits  must  be  produced  or 
its  absence  accounted  for  before  resort  may  be  had  to  secondary  evi- 
dence. 

Approved  in  Jacobs  v.  State,  42  Tex.  Cr.  359,  59  S.  W.  1113,  witness 
was  erroneously  permitted  to  testify  to  facts  derived  from  books  of  ac- 
count; Miller  v.  State,  18  Tex.  Ap.  58,  holding  circumstantial  evidence 
inadmissible  where  direct  evidence  obtainable;  Huff  v.  State,  23  Tex. 
Ap.  294,  4  S.  W.  892,  holding  where  written  instrument  can  be  pro- 
duced, oral  evidence  of  contents  is  inadmissible. 

Where  the  Eyldence  is  Meager  and  One  Juror  told  fellow- jurymen 
a  material  fact  not  in  evidence,  which  tended  to  establish  defendant's 
guilt,  a  new  trial  should  be  granted. 
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Approved  in  Mason  v.  State  (Tex.  Ap.),  16  S.  W.  766,  reversing 
T?here  in  arson  case  juror  was  influenced  hj  statements  of  fellow- 
jurors  that  defendant  burned  other  houses. 

Where  Conyiction  Depends  on  Circumstantial  Evidence  Alone,  court 
must  charge  on  that  character  of  evidence. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168, 
118  S.  W.  1067,  majority  upholding  refusal  of  court  to  charge  on 
circumstantial  evidence.    See  note,  69  L.  B.  A.  196. 

13  Tex.  Ap.  69-66,  BBOWN  ▼.  STATS. 

Defendant  1b  Entitled  to  Time  to  Prepare  Bill  of  Exceptions  to  any 
order,  ruling  or  decision  of  trial  court  objected  to  at  trial. 

Followed  in  Kennedy  v.  State,  19  Tex.  Ap.  630. 

13  Tex.  Ap.  66^73,  MOBBIS  ▼.  STATE. 

To  Oharge  Assault  With  Intent  to  Commit  Some  Other  Offense,  it  is 
sufficient  to  charge  assault  coupled  with  intent  to  commit  such  offense 
without  alleging  facts  constituting  offense. 

Approved  in  Mun&on  v.  State,  21  Tex.  Ap.  330,  17  S.  W.  251,  hold- 
ing indictment  for  robbery  will  not  support  conviction  for  assault 
to  murder. 

Where  Particular  Intent  Is  Essential  Constituent  of  Offense  it  must 
be  stated  in  indictment. 

Approved  in  Black  v.  State,  18  Tex.  Ap.  128,  reaffirming  rule; 
Bartlett  v.  State,  21  Tex.  Ap.  501,  2  S.  W.  829,  holding  indictment  for 
assault  to  murder  must  charge  specific  intent. 

Indictment  for  Assault  to  Bob  Need  not  Allege  Intent  to  appro- 
priate property  to  defendant's  own  use. 

Approved  in  Holden  v.  State,  18  Tex.  Ap.  105,  holding  indictment 
for  false  packing  need  not  allege  name  of  person  intended  to  be  de- 
frauded; Grumes  v.  State,  28  Tex.  Ap.  518,  19  Am.  St.  Bep.  854,  13 
S.  W.  869,  holding  indictment  for  assault  with  intent  to  rob  need  not 
describe  property  nor  intent  to  deprive  owner  thereof. 

Declarations  of  Codefendant  Made  After  Consummation  of  con- 
spiracy and  in  absence  of  defendant  are  inadmissible  in  evidence 
against  defendant. 

Reaffirmed  in  Armstead  v.  State,  22  Tex.  Ap.  59,  2  S.  W.  629. 

Indictment  Which  FoUo^^b  Approved  Forms  will  not  be  reviewed 

in  appellate  court. 

Approved  in  Bandle  v.  State  (Tex.  Gr.),  78  a  W.  512,  reaffirming 
rule. 

13  Tex.  Ap.  74-76,  MONTGOMEBT  ▼.  STATE. 

Affidavit  of  Two  Jurors  Showing  That  They  Consented  to  verdict 
on  agreement  that  jury  would  sign  petition  to  governor  for  pardon 
for  defendant  shows  no  such  misconduct  as  justifies  granting  of  new 
trial. 

Reaffirmed  in  Henry  v.  State  (Tex.  Civ.),  43  S.  W.  341. 

Juror  cannot  Impeach  His  Verdict  by  Affidavit  as  to  unlawful  con- 
duct in  arriving  at  verdict. 

Approved  in  Bearden  v.  State,  47  Tex.  Cr.  278,  83  S.  W.  810,  re- 
affirming rule. 
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18  Tez.  Ap.  76-83,  WATSON  ▼.  STATE. 

IncUctnient  for  Bigamy  Need  not  Ohftrge  Name  of  Alle^^ed  first  wife. 

Overruled  in  Bryan  ▼.  State,  54  Tex.  Or.  21,  111  S.  W.  746,  and  Vin- 
aant  v.  State,  42  Tex.  Gr.  413,  60  S.  W.  550,  both  holding  that  indict- 
ment for  bigamy  alleging  accused  unlawfully  married,  "having  former 
wife  then  living,"  was  fatally  defective;  McAfee  v.  State,  38  Tex.  Cr. 
128,  41  S.  W.  628,  holding  indictment  for  bigamy  must  allege  name 
of  former  spouse. 

Charge  of  Court  Attempting  to  Define  Troper  Care^  in  finding  out 
mistake  is  erroneous*. 

See  notes,  93  Am.  Dee.  253,  257. 

Whether  or  not  Mistake  of  Fact  Arose  ftom  Want  of  Care  should 
be  submitted  to  jury. 

Approved  in  Hailes  ▼.  State,  15  Tex.  Ap.  95,  reafiirming  rule; 
Alonzo  ▼.  State,  15  Tex.  Ap.  885,  49  Am.  Bep.  209,  holding  person 
acting  under  mistake  as  to  law  regarding  adultery^  innocent  of 
crime. 

IS  Tex.  Ap.  83-84,  LAW80N  ▼.  STATE. 

Allegation  of  Venue  in  Complaint  will  not  Supply  Omission  on  in- 
formation. 

Approved  in  Smith  ▼.  State,  25  Tex.  Ap.  454,  8  S.  W.  645,  reaffirm- 
ing rule;  Orr  v.  State,  25  Tex.  Ap.  453,  8  S.  W.  645,  holding  informa- 
tion failing  to  allege  venue  is  insufficient. 

The  Venae  ef  an  Oifense  is  a  Matter  of  Substance  and  not  amend- 
able. 

Approved  in  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  indict- 
ment for  violating  local  option  law  cannot  be  amended  by  striking 
out  dates  of  publication  in  the  newspaper  under  a  particular  election. 

13  Tez.  Ap.  85-92,  MAPES  ▼.  STATE. 

Code  of  Criminal  Procedure  PrOYides  That  Defendant  must  be  per- 
sonally present  at  trial,  and  also  when  jury  wish  to  communicate  with 
court,  ask  further  instructions  and  court  gives  such  instructions,  and 
when  witness  is  recalled  and  re-examined  at  request  of  jury. 

Approved  in  Chapman  ▼.  State,  42  Tex.  Cr.  138,  57  S.  W.  966,  hold- 
ing error  to  charge  petit  jury,  over  objection  of  attorneys,  in  absence 
of  defendant. 

Distinguished  in  Gardner  ▼.  State,  56  Tex.  Or.  598,  120  S.  W.  897, 
upholding  action  of  court  in  charging  beyond  request  of  jury,  where 
it  requested  further  instructions  after  retirement. 

Article  797,  Code  of  Criminal  Procednre,  provides  that  when  judg- 
ment is  not  entered  and  sentence  pronounced  upon  conviction  during 
term,  this  may  be  done  at  any  succeeding  term. 

Beaffirmed  in  Madison  v.  State,  17  Tex.  Ap.  485.  ' 

Code  Provision  Providing  That  Judgment  may  be  Bendered  in  ab- 
sence of  defendant  in  misdemeanor  case  is  construed  to  exclude  idea 
that  same  may  be  done  in  felony  case. 

Approved  in  Derden  v.  State,  56  Tex.  Cr.  400,  401,  120  S.  W.  487, 
where  defendant's  absence  when  verdict  was  heard  was  neither  "will- 
ful or  voluntary,"  its  reception  was  reversible  error;  Burton  v.  State, 
46  Tex.  Cr.  496,  81  S.  W.  743,  action  of  court  in  permitting  a  witness 
to  restate  his  testimony  before  the  jury  in  the  absence  of  defendant 
was  reversible  error;  Gordon  v.  State,  13  Tex.  Ap.  201,  holding  court 
cannot  entertain  motion  to  enter,  nor  enter,  judgment  nunc  pro  tunc, 
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in  absence  of  defendant;  Powers  v.  State,  23  Tex.  Ap.  63,  5  S.  W.  156, 
holding  defendant  in  felony  case  must  be  personally  present  daring 
trial  and  all  important  steps  of  trial;  Budder  v.  State,  29  Tex.  Ap.  264, 
15  S.  W.  71&,  holding  trial  court  cannot,  in  absence  of  defendant,  dis- 
charge jury  for  failure  to  agree.    See  note,  5  L.  B.  A.  835. 

18  Tex.  Ap.  92-94,  BTJTHEBFOBD  ▼.  STATE. 

To  C<Hi8titiite  Assault  and  Battery,  There  most  be  Intent  to  injure. 

Approved  in  Swain  v.  State,  48  Tex.  Cr.  99,  86  S.  W.  336,  holding 
in  a  prosecution  for  murder,  the  evidence  required  a  charge  on  man- 
slaughter; Brown  v.  State,  42  Tex.  Gr.  420,  96  Am.  St.  Bep.  806,  60 
S.  W.  549,  in  prosecution  for  assault  on  an  officer,  where  violence  was 
slight,  refusal  of  court  to  charge  on  intent  to  injure  was  error. 

Party  Assaulted  must  be  Named  in  indictment. 

Approved  in  Spencer  v.  State,  52  Tex.  Cr.  292,  106  S.  W.  387,  where 
there  was  a  specific  allegation  of  intent  to  kill  one  man,  it  was  error 
to  permit  conviction  for  shooting  at  another. 

18  Tex.  Ap.  95-97,  PBESSLEB  ▼.  STATE. 

That  Person  Knowingly  Sold  Liquor  is  Essential  to  constitute  of- 
fense of  selling  liquor  to  minor. 

Approved  in  Hunter  v.  State,  18  Tex.  Ap.  448,  51  Am.  Bep.  320, 
and  Yakel  v.  State,  30  Tex.  Ap.  391,  17  S.  W.  943,  both  reaffirming 
rule;  Hathaway  v.  State,  36  Tex.  Cr.  276,  36  S.  W.  470,  holding  in- 
dictment against  one  as  agent  of  conspiracy  must  allege  knowledge  of 
conspiracy. 

13  Tex.  Ap.  97-134,  HEACOOE  ▼.  STATE. 

The  Mere  Fact  That  a  Person  has  Paid  or  Promises  to  Pay  Money 
to  aid  in  the  prosecution  of  a  person  charged  with  crime  is  not  suffi- 
cient to  constitute  him  a  private  prosecutor  within  the  statute. 

Approved  in  King  v.  State,  50  Tex.  Cr.  322,  97  S.  W.  489,  in  prose- 
cution under  local  option  law  jurors  who  with  prosecating  witness 
were  members  of  committee  which  had  employed  counsel  to  prose- 
cute violations  of  local  option  law  are  not  disqualified;  State  v. 
Sultan,  142  N.  C.  574,  54  S.  E.  843,  juror  in  prosecution  for  illegal 
sale  of  liquor  is  not  disqualified  merely  because  he  belongs  to  alleged 
anti-saloon  league;  Moore  v.  State  (Tex.  Cr.),  38  S.  W.  357,  refusing 
to  allow  private  counsel  to  be  questioned  as  to  who  employed  him 
to  show  that  jurors  are  related  to  such  parties,  where  jurors  disclaim 
knowledge  as  to  them. 

Private  Prosecutor  is  One  Wlio  Prefers  Accusation  against  person 
whom  he  suspects  to  be  guilty  of  offense,  and  such  person  and  his 
relatives  within  third  degree  are  disqualified  to  serve  as  jurors  to  try 
ease. 

Approved  in  Mclnturf  v.  State,  20  Tex.  Ap.  354,  holding  person 
subscribing  to  fund  to  prosecute  not  private  prosecutor  disqualified 
as  juror;  Moore  v.  State,  36  Tex.  Cr.  574,  38  S.  W.  209,  holding  prop- 
erly excluded  names  of  persons  subscribing  to  fund  for  prosecution; 
McGee  v.  State,  37  Tex.  Cr.  669,  40  S.  W.  967,  holding  properly 
excluded,  evidence  of  names  of  persons  employing  counsel  to  prose- 
cute,  to  show  relationship  between  them  and  jurors.  See  note,  9  Am. 
St.  Rep.  759. 

Person  Subscribing  to  Fund  to  Prosecute  Accused,  if  shown  to  enter- 
tain a  prejudice  against  accused,  or  to  have  established  a  conclusion 
as  to  his  guilt,  is  disqualified  to  serve  as  a  juror  in  the  case. 
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Approved  in  Barkman  ▼.  State  (Tex.  Cr.),  52  S.  W.  71,  allowing 
inqoixy  of  prospective  juror  whether  he  is  interested  in  the  prosecu- 
tion. 

Expert  Witness  is  Witness  Who,  on  Account  of  Special  Character 
of  matter,  and  his  special  knowledge  regarding  it,  ia  required  to 
testify  with  regard  thereto,  and  only  person  having  special  knowledge 
is  qualified  to  testify  as  expert. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  628,  holding  admissible 
as  expert  testimony  opinion  of  person  who  saw  defendant  write  name 
and  compared  other  with  admitted  writings;  Caldwell  v.  State,  28 
Tex.  Ap.  575,  14  S.  W.  123,  holding  expert  testimony  sufficient  to 
legally  and  satisfactorily  establish  handwriting;  McGlasson  v.  State, 
37  Tex.  Or.  625,  66  Am.  St.  Bep.  846,  40  S.  W.  505,  holding  hand- 
writing may  be  proved  by  comparison. 

Handwriting  to  be  Becelved  as  Standard  of  Comparison  must  be 
admitted  manuscript  or  must  be  established  by  clear  and  undisputed 
proof. 

See  note,  63  L.  B.  A.  484. 

Banker  Who  Testified  He  waa  not  Experienced  In  Comparison   of 

handwriting,  and  that    he  was    not    an  expert  in  that  respect,  but 
thought  he  could  tell  whether  or  not  two  different  instruments  were 
written  by  same  individual,  is  not  an  expert. 
See  note,  63  L.  B.  A.  942. 

13  Tex.  Ap.  135-138,  44  Am.  Bep.  701,  WOOD  ▼.  STATE. 

Verdict  la  Erroneous  Where  Jurors  Fix  Penalty  by  taking  general 
average  of  opinions  as  to  term  of  punishment. 

Approved  in  White  v.  State,  37  Tex.  Cr.  653,  40  S.  W.  790,  follow- 
ing rule;  Ulrich  v.  State,  30  Tex.  Ap.  63,  16  S.  W.  769,  holding  verdict 
void,  where  jury  agreed  to  be  bound  by  result  of  average  punishment. 
See  note,  108  Am.  St.  Bep.  974. 

18  Tex.  Ap.  139-167,  CLANTON  ▼.  STATE. 

Jurors  are  Disqualified  by  Consclentioiui  Scmples  against  infliction 
of  death  penalty  on  circumstantial  evidence. 

Approved  in  Johnson  v.  State,  44  Tex.  Cr.  333,  71  S.  W.  25, 
Little  V.  State,  39  Tex.  Cr.  660,  47  S.  W.  986,  and  Cluverius  v.  Com- 
monwealth, 81  Va.  795,  all  following  rule;  Thompson  v.  State,  19  Tex. 
Ap.  617,  holding  evidence  of  proceedings  before  grand  jury  admissible 
when  court  deems  it  proper  to  secure  justice;  Scott  v.  State,  23  Tex. 
Ap.  565,  5  S.  W.  144,  holding  testimony  may  be  impeached  by  show- 
ing conflict  with  that  given  before  grand  jury;  Bippey  v.  State,  29 
Tex.  Ap.  43,  14  S.  W.  449,  holding  witnesses  impeachable  by  showing 
contradictory  statements  made  before  grand  jury.  See  note,  12  Am. 
St.  Bep.  917. 

In  Ttlal  for  Murder,  Evidence  Showing  That  State's  Witness  testi- 
fied differently  before  grand  jury  and  at  trial  is  competent  where 
court  deems  it  material  to  due  administration  of  justice. 

Beaffirmed  in  Grimsinger  v.  State,  44  Tex.  Cr.  26,  27,  69  S.  W. 
590;  Thomas  v.  State,  35  Tex.  Cr.  180,  32  S.  W.  772;  Hines  v.  State, 
37  Tex.  Cr.  341,  39  S.  W.  936;  Gutgesell  v.  State  (Tex.  Cr.),  43  S.  W. 
1017.     See  note,  21  L.  B.  A.  432. 

Distinguished  in  dissenting  opinion  in  Grimsinger  v.  State,  44  Tex. 
Cr.  84^  69  S.  W.  594,  majority  following  rule. 
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tS  Tex.  Ap.  158-160,  KELLY  ▼.  STATE. 

Oonvictloa  cannot  Stand  Where  Becord  FalU  to  Show  that  jurors 
were  sworn. 

Beaffirmed  in  Stewart  v.  State,  18  Tex.  Ap.  026;  Cochran  y.  State, 
36  Tex.  Cr.  116,  35  8.  W.  968. 

Plea  to  JnrlBdiction  wae  Properly  Overruled  where  defendant  was 
extradited  from  Mexico,  where  extradition  proceedings  are  not  shown 
to  have  been  fraudulent  or  wrongful. 

Approved  in  Hall  v.  Patterson,  45  Fed.  356,  holding  prisoner  arrested 
in  Canada,  surrendered  to  United  States  government,  cannot  attack 
method  of  surrender.     See  note,  25  L.  B.  A.  595. 

Explained  in  Ex  parte  Fischl,  51  Tex.  Cr.  64,  100  S.  W.  774,  where 
part  J  extradited  and  indictment  forms  basis  of  extraditable  offense 
under  treaty,  fact  that  indictment  is  quashed  in  demanding  state 
does  not  give  party  right  to  return  to  asylum  country  if  demanding 
country  desires  to  hold  him  over  on  new  complaint  for  same  offense. 

13  Tex.  Ap.  160-162,  WATSON  ▼.  STATE. 

Conviction  for  Playing  Cards  at  House  for  purpose  of  retailing 
spirituous  liquors  is  not  supported  by  evidence  that  cards  were  played 
in  upstairs  room  used  as  bedroom  and  in  no  way  connected  with 
business. 

Approved  in  Stebbins  v.  State,  22  Tex.  Ap.  34,  2  S.  W.  617,  hold- 
ing, to  be  room  within  inhibition  against  playing  cards,  it  must  be 
shown  to  be  used  in  connection  with  principal  room;  Bobinson  v. 
State  (Tex.  Ap.),  19  S.  W.  894,  to  convict  for  playing  cards  in  retail 
liquor  house,  the  room  must  be  connected  with  the  business. 

13  Tez.  Ap.  163-168,  BOHBEB  v.  STATE. 

Perjury  Indictment  must  Set  Forth  Alleged  Ftandnlent  Testimony 
that  defendant  may  be  apprised  of  particular  matter  with  which  he 
is  charged. 

See  note,  124  Am.  St.  Bep.  670. 

IS  Tex.  Ap.  169-181,  WATTE  v.  STATE. 

Expert  Testimony  is  Admissible  as  to  Whether  Ibstrnment  such  as 
that  identified  as  that  with  which  homicide  was  committed  would, 
in  hands  of  ordinary  man,  and  used  as  bludgeon,  produce  wounds 
described,  and  be  likely  to  produce  death. 

Beaffirmed  in  Banks  v.  State,  13  Tex.  Ap.  183;  Sebastian  v.  State, 
41. Tex.  Cr.  250,  53  S.  W.  876;  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  97. 

Opinions  of  Medical  Men  Shown  to  be  Experts,  as  to  instruments 
producing,  and  nature  and  consequence  of  wounds  or  cause  of  disease, 
are  competent  evidence  in  prosecution  for  homicide. 

Approved  in  Lovelady  v.  State,  14  Tex.  Ap.  560,  reaffirming  rule; 
Hardin  v.  State,  51  Tex.  Cr.  562,  103  S.  W.  402,  on  trial  for  murder, 
physician  first  qualifying  himself  as  to  his  professional  standing  may 
testify  that  pocket-knife  of  certain  length  and  size  having  inflicted 
certain  wound  would  be  deadly  weapon;  Hunter  v.  State,  30  Tex. 
Ap.  319,  17  S.  W.  416,  holding  admissible,  testimony  of  physician  as 
to  cause  of  death;  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  97,  surgeon 
may  testify  that  blow  inflicted  would  have  produced  death  but  for 
surgical  operation;  Sebastian  v.  State,  41  Tex.  Cr.  250,  53  S.  W.  876, 
allowing  physician  to  testify  as  to  what  spots  in  the  head  are  dan- 
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gerooB  to  receive  blows  on;  Bobinson  v.  State  (Tex.  Cr.),  63  S.  W. 
870,  holding  admissible,  testimony  of  surgeons  as  to  probable  result 
of  wounds.    See  note,  66  Am.  Dec.  235. 

night»  and  the  Attendant  Oircimistances,  are  Iiegitlmate  Matters 
to  be  considered  in  connection  with  other  eyidence  of  guilt  in  trial 
for  homicide. 

Approved  in  McFarland  v.  State,  45  Tex.  Cr.  249,  75  S.  W.  789, 
ap^^ying  rule  in  swindling  case  where  defendant  after  arrest  jumped 
out  of  window  and  fled;  Andrews  v.  State  (Tex.  Cr.),  83  S.  W.  189, 
testimony  that  accused  was  arrested  and  searched  and  fled  at  door 
of  jaU,  whereupon  he  was  recaptured  after  being  shot,  is  admissible, 
irrespective  of  whether  or  not  he  was  warned;  Buchanan  v.  State,  41 
Tex.  Cr.  130,  52  S.  W.  770,  that  flight  was  made  while  charged  with 
incest  does  not  affect  its  admissibility  on  trial  of  same  charge  as 
rape. 

Volimtazy  Statement  of  Facta,  Prepared  and  Written  by  defendant 
after  arrest  and  delivered  to  witness,  after  being  warned,  is  admis- 
sible in  evidence  against  defendant. 

Approved  in  Bryant  v.  State,  18  Tex.  Ap.  115,  holding  admissible, 
statements  made  by  defendant  after  arrest  and  after  being  cautioned. 

Erroneous  Admission  of  Evidenco  will  not  bo  Considered  on  appeal 
unless  objected  to  at  time. 

Approved  in  Cavitt  v.  State,  15  Tex.  Ap.  200,  reaffirming  rule;  Hen- 
ning  V.  State,  106  Ind.  393,  55  Am.  Bep.  758,  6  N.  £.  808,  holding 
failure  to  object  to  order  allowing  separation  of  jury  until  after 
verdict  deemed  waiver  thereof. 

That  Person  Committing  Homicide  was  Prisoner  and  committed  deed 
to  effect  escape  from  custody  affords  no  excuse,  justification  or  extenu- 
ation of  crime. 

Beaffirmed  in  Wallace  v.  State,  20  Tex.  Ap.  374. 

Miscellaneous.— Kirby  v.  SUte,  23  Tex.  Ap.  18,  see  5  S.  W.  168, 
cited  as  being  similar  in  facts. 

IS  Tex.  Ap.  182-184,  BANKS  ▼.  STATE. 

Testimony  of  Medical  Witnesses  as  to  Deadly  Charactor  of  weapon 
used  in  perpetrating  murder  is  admissible. 

Approved  in  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  97,  and  Sebastian 
V.  State,  41  Tex.  Cr.  250,  53  S.  W.  876,  both  reaffirming  rule;  Bobin- 
son ▼.  State  (Tex.  Cr.),  63  S.  W.  870,  holding  not  error  to  permit  sur- 
geons to  testify  as  to  probable  result  of  injury.  See  note,  66  Am. 
Dec.  235. 

Statements  of  Defendant  With  Beference  to  Future  Commission  of 
crime  are  admissible  in  evidence  against  him. 

Approved  in  Hedrick  v.  State,  40  Tex.  Cr.  535,  51  S.  W.  253,  holding 
admissible,  evidence  of  statements  previous  to  burglary  tending  to 
show  intent  to  commit  burglary. 

13  Tex.  Ap.  184-191,  TAYIiOB  ▼.  STATE. 

Charge  is  Erroneous  if  Evidence  Famishes  No  Basis  for  such  charge. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  363,  5  Am.  St.  Bep.  890, 
6  S.  W.  192,  holding  reversible  error,  charge  unsupported  by  evi- 
dence; Thomas  v.  State,  34  Tex.  Cr.  482,  31  S.  W.  170,  holding  fatal 
error,  charge  assuming  theory  not  supported  by  evidence. 
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18  Tex.  Ap.  191-192,  WEAVEB  ▼.  STATE. 

Ball  Bond  Being  Signed  by  ''TorleV'  Indictment  Being  Against 
"Torbert/'  and  judgment  nisi  being  against  "Torbett,"  in  absence 
of  allegation  in  scire  facias  that  "Torlet"  and  "Torbert"  are  same 
person,  bond  and  indictment  are  inadmissible  in  evidence. 

Approved  in  Humbard  v.  State,  21  Tex.  Ap.  209,  17  S.  W.  127,  hold- 
ing variance  fatal,  unless  name  of  injured  party  as  alleged  in 
indictment  be  sufficiently  proved  to  identify  party;  Hutchings  v. 
State,  24  Tex.  Ap.  244,  6  S.  W.  35,  holding  scire  facias  must  show 
that  apparent  is  not  actual  variance  in  names  of  parties  to  bond. 

13  Tex.  Ap.  192-195,  HABDIN  ▼.  STATE. 

Charge  la  Exroneona  Whidi  Assomes  State  of  Facts  not  authorized 
by  evidence. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  363,  5  Am.  St.  Bep.  890, 
6  S.  W.  192,  holding  error,  charge  upon  assumed  state  of  facts  not 
supported  by  evidence;  Thomas  v.  State,  34  Tex.  Cr.  482,  31  S.  W. 
170,  holding  fatal  error,  charge  upon  theory  not  raised  or  indicated 
by  evidence;  Dalton  v.  State  (Tex.  Or.),  27  S.  W.  260,  reversing 
conviction  for  theft  under  the  rule. 

Miscellaneous. — ^Bell  v.  State,  18  Tex.  Ap.  55,  51  Am.  Bep.  293, 
cited  as  defining  "adult  male"  as  used  in  statute  regarding  aggravated 
assault  and  battery. 

13  Tex.  Ap.  201-204,  S3SEB  ▼.  STATE. 
Judgment  Nisi  on  Forfeited  Ball  Bond  Bendered  Against  Each  of 

defendants  severally  for  amount  of  bond  is  not  error,  and  final  judg- 
ment against  them  jointly  and  severally  will  not  vitiate  judgment 
nisi. 

Keaffirmed  in  Avant  v.  State,  33  Tex.  Cr.  313,  26  S.  W.  411;  Thomp- 
son V.  State,  34  Tex.  Cr.  136,  29  S.  W.  789. 

Where  Face  of  Bond  Shows  Erasure  of  Name  of  Person  signed  to 
bond  in  place  intended  for  signature  of  sureties,  burden  is  on  state 
to  satisfactorily  explain  erasure. 

Beaffirmed  in  Collins  v.  State,  16  Tex.  Ap.  281.  Approved  in  Abbott 
V.  State,  45  Tex.  Cr.  516,  78  S.  W.  511,  alteration  of  original  com- 
plaint by  insertion  of  additional  count  does  not  affect  the  scire  facias 
proceedings. 

Sheriff  has  Authority  to  Accept  Ball  ftom  Person  accused  of  felony 
though  court  in  which  case  is  pending  is  not  in  session. 

Approved  in  Short  v.  State,  16  Tex.  Ap.  47,  holding  officer  arresting 
person  under  warrant  is  not  authorized  to  accept  bail. 

Change  in  Bond  in  Material  Part  by  One  Obligee  without  consent 
of  others  operates  as  discharge  of  all  obligees. 

Distinguished  in  Abbott  v.  State,  45  Tex.  Cr.  515,  78  S.  W.  611, 
alteration  of  original  complaint  by  insertion  of  additional  count  does 
not  affect  scire  facias  proceedings. 

13  Tex.  Ap.  205-211,  TTLEB  ▼.  STATE. 

Doctrine  of  Long  ▼.  State,  11  Tex.  Ap.  381,  regarding  admission  of 
evidence  in  prosecution  for  theft  of  defendant's  possession  of  other 
animals  when  found  in  possession  of  stolen  animal,  approved. 

See  note,  62  L.  B.  A.  283. 

Distinguished  in  House  ▼.  State,  19  Tex.  Ap.  240,  holding  that 
cattle  were  seen  on  accustomed  range  in  county  shortly  before  brand- 
ing, shows  theft  in  county. 
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When  Facts  Stated  by  Witness  are  Injnrious  to  Party  introducing 
Mm,  such  party  can  attack  testimony  in  any  way  except  by  proving 
bad  character  of  witness. 

Approved  in  Bennett  v.  State,  24  Tex.  Ap.  77,  5  Am.  St.  Bep.  586, 
5  8.  W.  528,  reaffirming  rule;  Williams  v.  State,  25  Tex.  Ap.  90,  see 
7  S.  W.  662,  holding  court  should  limit  testimony  impeaching  state's 
own  witness  to  that  purpose.     See  note,  21  L.  B.  A.  432. 

Though  Application  for  Continuance  Showed  No  Sufficient  Diligence, 
where,  from  evidence  at  trial,  absent  testimony  becomes  very  material, 
and  evidence  on  which  conviction  was  obtained  was  very  meager,  new 
trial  will  be  granted  for  refusal  of  continuance. 

Approved  in  Smythe  v.  State,  17  Tex.  Ap.  252,  holding  continuance 
proper  for  evidence  proving  alibi,  such  evidence  not  being  objection- 
able as  being  cumulative;  Ninnon  v.  State,  17  Tex.  Ap.  659,  holding 
material  evidence,  though  cumulative,  ground  for  continuance;  Covey 
V.  State,  23  Tex.  Ap.  391,  5  S.  W.  285,  holding  court  should  grant 
new  trial  where  new  evidence  material  and  probably  true;  Hyden  v. 
State,  31  Tex.  Cr.  402,  20  S.  W.  764,  holding  new  trial  proper  when 
newly  discovered  evidence  material  and  probably  true;  State  v. 
Stowe,  3  Wash.  212,  28  Pac.  339,  holding  newly  discovered  evidence 
establishing  alibi,  though  cumulative,  ground  for  new  trial.  See  note, 
14  L.  B.  A.  610. 

Miscellaneous. — ^Long  t.  State,  13  Tex.  Ap.  212,  cited  as  being 
companion  case. 

13  Tez.  Ap.  211-213,  LONG  ▼.  STATS. 

Declarations  of  Co-conspirator,  Made  After  Consummation  of  Con- 
spiracy and  not  in  pursuance  thereof,  are  inadmissible  against  con- 
federate. 

Beaffirmed  in  Armstrong  t.  State,  22  Tex.  Ap.  59,  2  S.  W.  629. 
See  note,  1  L.  B.  A.  273. 

Before  Acquiescence  in  Language  or  Conduct  of  Others  can  be  as- 
sumed, it  must  appear  that  language  was  heard  and  conduct  under- 
stood. 

Approved  in  O'Quinn  v.  State,  55  Tex.  Cr.  23,  115  S.  W.  42,  fol- 
lowing rule;  Crowell  v.  State,  56  Tex.  Cr.  491,  120  S.  W.  904,  on 
trial  for  murder,  it  was  reversible  error  to  admit  evidence  of  de- 
fendant's silence  touching  declarations  made  in  his  presence  by  third 
party  to  effect  that  a  horrible  murder  had  been  committed;  Connor 
T.  State,  17  Tex.  Ap.  14,  holding  proper,  charge  that  codefendant's 
statements  made  in  defendant's  presence  and  not  denied  are  admis- 
sible; Holden  v.  State,  18  Tex.  Ap.  106,  holding  admissible  against 
defendant,  admissions  made  in  his  presence  and  hearing;  Sauls  v. 
State,  30  Tex.  Ap.  498,  17  8.  W.  1066,  holding  acquiescence  of  de- 
fendsjit  in  admissions  cannot  be  assumed  unless  made  in  his  pres- 
ence. 

13  Tez.  Ap.  213-216,  PABEEB  ▼.  STATE. 

Indictment  Alleging  That  Defendant  'Did  Unlawfully  Keep  a 
certain  bank  and  table  for  purpose  of  gaming"  is  sufficient  under 
code. 

Approved  in  Tellison  ▼.  State,  35  Tex.  Cr.  389,  33  S.  W.  1082, 
reaffirming  rule;  Webb  y.  State,  17  Tex.  Ap.  206,  holding  sufficient, 
indictment  charging  defendants  jointly  with  keeping  gaming-table. 
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Distinguished  in  Rutherford  v.  State,  39  Tex.  Cr.  139,  45  S.  W. 
581,  holding  indictment  for  bettjng  at  game  of  ten-pins  need  not 
allege  that  alley  was  kept  and  exhibited  for  purpose  of  gaming. 

Under  Apts  of  Serenteenth  I«egislatiiT6,  Chapter  55,  it  is  an  offense 
against  the  law  to  keep  or  exhibit  a  table  for  the  purpose  of  gaming, 
notwithstanding  such  table  may  be  licensed,  or  to  bet  or  wager  upon 
such  table. 

Distinguished  in  Wright  v.  State,  41  Tex.  Cr.  200,  53  S.  W.  640,  a 
pool-table  run  in  connection  with  saloon  is  subject  to  occupation 
tax  though  not  run  for  profit. 

13  Tex.  Ap.  215-220,  DAVIS  ▼.  STATE. 

Charge  la  Correct^  Wliere  Brand,  as  Alleged,  varies  from  altered 
brand  as  found,  which  instructs  jury  that  where  indictment  alleges 
alteration  in  particular  mode,  it  must  be  proved  as  alleged. 

Approved  in  Coleman  v.  State,  21  Tex.  Ap.  526,  2  S.  W.  859,  re- 
afiSlrming  rule;  Moore  v.  State,  20  Tex.  Ap.  240,  holding  no  variance 
where  indictment  alleges  false  pretense  in  substance,  and  proof 
names  fact  substantially;  Moore  v.  State,  20  Tex.  Ap.  279,  holding 
proof  must  satisfy  description  in  indictment  though  unnecessarily 
minute;  Loyd  v.  State,  22  Tex.  Ap.  649,  3  S.  W.  671,  holding  de- 
scription in  indictment  identifying  offense  must  be  proved  as  al- 
leged; Honey  cut  v.  State,  23  Tex.  Ap.  72,  3  S.  W.  716,  holding 
material,  variance  between  indictment  describing  property  as  bales 
and  proof  showing  property  as  crop;  Tores  v.  State  (Tex.  Cr.),  63 
S.  W.  881,  holding  proper  charge  limiting  character  of  offense  to 
that  charged  in  indictment. 

13  Tez.  Ap.  220-224,  McMAHAN  ▼.  STATE. 

Indictment  for  Slander  Should  Allege  That  Slandoons  Words  were 
spoken  or  uttered  in  presence  of  some  one. 

Followed  in  Wiseman  v.  State,  14  Tex.  Ap.  75,  and  Burnham  y. 
State,  37  Fla.  329,  20  So.^  549. 

In  ProBecntlon  for  Slander,  State  Need  not  Prore  Falsity  of  words, 
but  their  truth  will  constitute  defense,  and  character  of  slandered 
female  may  be  investigated. 

Approved  in  Crane  v.  State,  30  Tex.  Ap.  465,  17  fl.  W.  939,  re- 
affirming rule;  Shaw  v.  State,  2d  Tex.  Ap.  238,  12  S.  W.  741,  hold- 
ing jury  must  acquit  where  general  reputation  of  slandered  female 
for  chastity  is  bad. 

In  Prosecution  for  Slander,  State  must  Show  That  Imputation 
was  wantonly  or  maliciously  made,  and  evidence  showing  intent  in 
making  imputation  is  admissible. 

Approved  in  Van  Dusen  v.  State,  34  Tex.  Cr.  459,  30  S.  W.  1074, 
reaffirming  rule;  Bainwater  v.  State,  46  Tex.  Cr.  497,  81  S.  W.  39, 
in  prosecution  for  slander  of  female  by  imputing  want  of  chastity 
to  her,  error  to  refuse  request  that  words  must  have  been  uttered 
maliciously  and  wantonly  in  legal  sense;  Duke  v.  State^  19  Tex.  Ap. 
17,  holding  admissible,  evidence  tending  to  show  lack  of  malice  or 
wantonness  in  uttering  alleged  slander;  Humbard  v.  State,  21  Tex. 
Ap.  209,  17  S.  W.  127,  holding  admissible,  general  report  in  neigh- 
borhood as  showing  intent  in  uttering  alleged  slander. 

13  Tez.  Ap.  22&-243,  EVANS  ▼.  STATE. 

Admission  of  Irrelevant,  Immaterial  Testimony,  even  though 
erroneous,  would  be  no  ground  for  reversal. 

Followed  in  Bond  v.  State,  20  Tex.  Ap.  43d. 
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Under  Statute  Beqniring  Examining  Magistrate  to  certify  testi- 
mony taken  before  him,  general  certificate  covering  testimony  of  all 
witnesses  is  sufficient. 

Approved  in  Timbrook  v.  State,  18  Tex.  Ap.  5,  reaffirming  rule; 
Kerry  v.  State,  17  Tex.  Ap.  184,  holding  testimony  taken  at  examin- 
ing trial  and  certified  by  magistrate,  admissible  in  evidence; 
Golden  v.  State,  22  Tex.  Ap.  13,  2  S.  W.  536,  holding  magistrate 
need  not  certify  that  testimony  was  read  over  to  witnesses;  Kirby 
V.  State,  23  Tex.  Ap.  20,  5  S.  W.  1Q9,  holding  testimony  certified 
by  justice  presiding  at  coroner's  inquest  sufficiently  authenticated. 

Cliarge  la  Sufficient  if  It  Distinctly  Seta  Forth  Law  applicable  to 
evidence,  and  only  such  instructfons  need  be  given  as  are  applicable 
to  every  legitimate  deduction  from  evidence. 

Beaffirmed  in  Burkhard  v.  State,  18  Tex.  Ap.  619,  and  Thumm  ▼. 
State,  24  Tex.  Ap.  700,  7  S.  W.  236. 

IS  Tex.  Ap.  244-265,  POWELL  y.  STATE. 

Evidence  That  Defendant  had  Served  Term  in  State  Prison  for 
burglary  of  deceased's  house  is  admissible  in  trial  for  murder  as 
showing  motive. 

Approved  in  Crass  v.  State,  31  Tex.  Cr.  314,  20  S.  W.  579,  hold- 
ing, in  trial  for  assault,  state  may  prove  former  assault  and  indict- 
ment thereon.     See  note,  62  L.  B.  A.  277,  342. 

Enforcement  of  Bule  Ezclndtng  Witnesses  from  Oourtroom  is  with- 
in discretion  of  court  and  revisable  only  in  case  of  abuse. 

Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  632,  reaffirming  rule; 
Pierson  v.  State,  18  Tex.  Ap.  563,  holding  recalling  of  witnesses 
discharged  from  rule  within  discretion  of  court;  Texas  Express  Co. 
V.  Dupree  etc.  Express  Co.,  2  Tex.  Ap.  Civ.  277,  holding  not  error 
for  court  to  allow  witness  not  under  rule  to  testify;  Phillips  v. 
Edelstein,  2  Tex.  Ap.  Civ.  396,  holding  refusal  to  permit  witness 
not  under  rule  to  testify  within  discretion  of  court. 

Where  Death  Ensues  from  Wound  Inflicted  in  Malice,  but  not 
necessarily  mortal,  through  neglect  or  mismanagement  of  deceased, 
person  inflicting  wound  is  not  excused,  but  will  be  held  guilty  of 
murder  unless  he  shows  death  to  be  result  of  maltreatment  or  mis- 
conduct of  deceased  and  not  of  wound. 

Approved  in  Gamer  v.  State,  45  Tex.  Cr.  310,  77  S.  W.  798,  Jack- 
son V.  State  (Tex.  Cr.),  51  8.  W.  390,  and  McNamee  v.  State,  34 
Neb.  299,  51  N.  W.  824,  all  reaffirming  rule;  Johnson  v.  State,  29 
Tex.  Ap.  153,  15  S.  W.  648,  holding  caub«  of  death  may  be  proved 
by  circumstantial  evidence  without  aid  of  expert  testimony;  Sebas- 
tian y.  State,  41  Tex.  Cr.  250,  53  S.  W.  876,  and  Bobinson  v.  State 
(Tex.  Cr.),  63  S.  W.  870,  both  holding  admissible,  testimony  of  ex- 
pert witnesses  as  to  probable  result  of  wound.  See  note,  22  L.  B. 
A.  (n.  8.)  842. 

Distinguished  in  Morgan  v.  State,  16  Tex.  Ap.  629,  holding  in- 
flicting injury  not  homicide  where  death  results  from  gross  neglect 
and  want  of  care. 

When  Alibi  ia  Defense,  It  is  not  Error  for  Court  to  State  in  charge 
that  alibi  was  defense  relied  on. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
reversing  for  failure  to  charge  on  defense  of  alibi  where  there  is 
evidence  supporting  such  defense. 

Medical  Expert  may  Oive  Opinion  as  to  Camse  of  Death  when  such 
eause  is  in  doubt. 
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Approved  in  Wood  v.  Metropolitan  St.  Ry.  Co.,  181  Mo.  454,  81 

S.   W.    158,   in    personal    injury    caBe,  proper   to    admit    opinion    of 

medical  expert  as  to  whether  injuries  caused  the  neurasthenia  front 
which  plaintiff  suffered. 

13  Tex.  Ap.  255-258,  BBOWNIiEE  ▼.  STATE. 

Inquiry  as  to  Character  must  ba  Limited  to  General  Beputation  of 
person  in  community  of  residence  or  where  best  known,  and  wit- 
ness must  speak  from  general  knowledge  and  not  from  individual 
opinion. 

Reaffirmed  in  Holsey  v.  State,  24  Tex.  Ap.  42,  5  S.  W.  525.  See 
notes,  22  L.  R.  A.  (n.  s.)  662;  8  L.  R.  A.  301. 

Distinguished  in  Mitchell  v.  State,  51  Tex.  Or.  74,  100  S.  W.  932,. 
where  state's  witness  first  stated  he  was  not  acquainted  with 
character  of  deceased,  but  could  speak  personally,  but  afterward 
stated  he  was  sufficiently  advised  of  general  character  to  say  what 
that  character  was  as  to  his  being  a  peaceful  or  dangerous  man,  his 
evidence  was  admissible. 

Correctness  of  Charge  Should  be  Determined  from  whole  charge, 
and  not  from  detached  part,  and  is  sufficient  if,  as  a  whole,  it  cor- 
rectly gives  law  of  case. 

Reaffirmed  in  Hodges  v.  State,  22  Tex.  Ap.  418,  3  S.  W.  741. 

13  Tez.  Ap.  259-263,  WHITE  ▼.  STATE. 

Charge  of  Court  Authorizing  Conviction  of  Murder  or  assault  with 
intent  to  murder,  "whether  actual  design  was  to  take  life  or  not," 
is  erroneous,  specific  intent  to  kill  being  essential  to  constitute 
either  offense. 

Reaffirmed  in  Courtney  v.  State,  13  Tex.  Ap.  506;  Davis  v.  State, 
15  Tex.  Ap.  480;  Pruitt  v.  State,  20  Tex.  Ap.  129;  Walker  v.  State, 
28  Tex.  Ap.  505,  13  S.  W.  861;  State  v.  Dolan,  17  Wash.  507,  50 
Pac.  474;  State  v.  Hyland,  144  Mo.  312,  46  S.  W.  198. 

To  Constitute  Assault  to  Murder,  There  must  be  an  Assault,  and 
a  specific  intent  to  kill. 

Reaffirmed  in  Williams  ▼.  State  (Tex.  Cr.),  77  S.  W.  447;  Harrell 
V.  State,  13  Tex.  Ap.  377;  Gillespie  v.  State,  13  Tex.  Ap.  417,  418; 
Driskill  v.  State,  22  Tex.  Ap.  61,  2  S.  W.  622;  McCullough  v.  State^ 
24  Tex.  Ap.  129,  5  S.  W.  839;  Beard  v.  State,  41  Tex.  Cr.  178,  53 
e.  W.  350. 

13  Tez.  Ap.  264-268,  LAWSON  ▼.  STATE. 

Indictment  for  Burglary  Is  Sufficient  Which  Charges  Defendant 
with  forcibly  breaking  and  entering  house,  without  owner's  con- 
sent, with  fraudulent  intent  to  steal,  take  and  carry  away  and 
appropriate  and  deprive  owner  of  personal  property  of  owner  against 
owner's  consent,  etc. 

Approved  in  Reed  v.  State,  14  Tex.  Ap.  668,  holding  insufficient, 
indictment  for  burglary  not  alleging  taking  from  possession  of  in- 
jured party;  Washington  v.  State,  17  Tex.  Ap.  203,  holding  sufficient, 
indictment  for  theft  though  not  specifying  property  intended  to  be 
stolen. 

New  Trial  will  be  Granted  Where  Continuance  was  Befused  to 
obtain  absent  testimony  which,  from  evidence  adduced  on  trial,  ap- 
pears to  be  material  and  probably  true. 

Approved  in  Smythe  v.  State,  17  Tex.  Ap.  252,  holding  continuance 
and  new  trial  improperly   refused  when   new   evidence  material  as 
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establishing  alibi,  though  cumulative;  Ninnon  ▼.  State,  17  Tex.  Ap. 
659,  holding  eontinuanee  should  be  granted  where  new  evidence  ma- 
terial, though  cumulative;  State  v.  Stowe,  3  Wash.  212,  28  Pac.  339, 

14  L.  B.  A.  609,  holding  new  trial  proper  for  newly  discovered  evi- 
dence establishing  alibi  even  though  cumulative. 

13  Tex.  Ap.  269-270,  HALL  ▼.  STATE. 

In  Trial  for  Obstmcting  Pablic  Bead,  Pablic  Character  of  Bead  may 
be  established  by  proof  of  long-continued  use  as  such,  and  by  order  of 
county  court  assigning  hands  to  work  on  it  as  public  road. 

Beaffirmed  in  Jolly  v.  State,  19  Tex.  Ap.  78;  Bace  v.  State,  43  Tex. 
Cr.  442,  66  S.  W.  562;  State  v.  Auchard,  22  Mont.  17,  55  Pac.  362. 

15  Tex.  Ap.  271-276,  44  Am.  Bep.  70S,  COMPTON  ▼.  STATE. 
BeLation  of  Stepfather  and  Stepdainghter,  within  meaning  of  statute 

against  incest,  terminates  with  termination  of  marriage  between  step- 
father and  mother  of  stepdaughter. 

Approved  in  Johnson  v.  State,  20  Tex.  Ap.  615,  54  Am.  Bep.  536, 
reaffirming  rule;  Clan  ton  v.  State,  20  Tex.  Ap.  632,  holding  step- 
daughter is  regarded  as  female  relation  of  stepfather. 

Husband  or  Wife  la  Qualified  by  Code  of  Criminal  Procedure,  as 
witness  against  the  other,  only  in  prosecution  for  offense  by  one 
against  the  person  of  the  other. 

Approved  in  Thomas  v.  State,  14  Tex.  Ap.  72,  Johnson  v.  State,  27 
Tex.  Ap.  135,  11  S.  W.  34,  McLean  v.  State,  32  Tex.  Cr.  524,  24  S.  W. 
899,  Baxter  v.  State,  34  Tex.  Cr.  519,  31  S.  W.  394,  and  State  v. 
Chambers,  87  Iowa,  5,  43  Am.  St.  Bep.  351,  53  N.  W.  1091,  reaffirming 
rule;  State  v.  Kniffen,  44  Wash.  486,  120  Am.  St.  Bep.  1009,  87  Pac. 
838,  first  wife  is  not  competent  as  witness  against  husband  in  prosecu- 
tion for  bigamy;  People  v.  Quanstrom,  93  Mich.  258,  53  N.  W.  167,  17 
L.  B.  A.  723,  holding  first  wife  not  competent  witness  against  husband 
in  prosecution  for  bigamy;  Bassett  v.  United  States,  137  U.  S.  505, 
11  Sup.  Ct.  Bep.  167,  34  L.  764,  holding  wife  not  competent  witness 
against  husband  on  trial  for  polygamy.  See  notes,  30  Am.  St.  Bep. 
493;  43  Am.  St.  Bep.  191;  106  Am.  St.  Bep.  767. 

Distinguished  in  Alonzo  v.  State,  15  Tex.  Ap.  387^  holding  husband 
competent  witness  against  wife's  paramour. 

18  Tax.  Ap.  277-285,  KING  ▼.  STATE. 

Gkurments  Worn  by  Deceased  at  Time  of  Shooting  are  Admissible 
in  evidence  in  murder  trial  if  tending  to  show  position  of  slayer,  when 
slayer's  position  becomes  material  inquiry. 

Approved  in  Hart  v.  State,  15  Tex.  Ap.  230,  49  Am.  Bep.  191,  and 
Levy  V.  State,  28  Tex.  Ap.  209,  19  Am.  St.  Bep.  828,  12  S.  W.  597, 
both  reaffirming  rule;  Bodriquez  v.  State,  32  Tex.  Cr.  263,  22  S.  W. 
978,  holding  not  error  in  murder  trial  to  exhibit  gun  and  bullet  to 
jury. 

Where  Issue  of  Self-defense  is  Baised  by  Evidence,  defendant  is 
entitled  to  have  jury  instructed  on  law  of  self -defense. 

Approved  in  Bice  v.  State,  61  Tex.  Cr.  136,  lOO  S.  W.  951,  Bell  v. 
State,  17  Tex.  Ap.  551,  and  Ashworth  v.  State,  19  Tex.  Ap.  195,  all 
reaffirming  rule;  Moore  v.  State,  15  Tex.  Ap.  23,  holding  court  should 
charge  oi>  ioanslaughter  when  issue  raised  by  evidence;  Turner  v. 
State,  16  Tex.  Ap.  391,  holding  charge  should  submit  every  phase  of 
ease  made  by  evidence;  Young  v.  State,  41  Tex.  Cr.  443,  55  S.  W.  333, 
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where  intent  is  in  question,  court  should  charge  on  distinction  be- 
tween perfect  and  imperfect  self-defense  as  applicable  to  the  facts; 
State  V.  Anderson,  89  Mo.  331,  1  S.  W.  141,  holding  instruction  should 
be  given  when  issue  supported  by  evidence. 

Charge  on  Bight  of  Self-defense  Which  Limits  Exercise  of  Bight 
to  case  of  extreme  necessity  and  only  as  last  resort  is  erroneous. 
Followed  in  Morgan  v.  State,  16  Tex.  Ap.  634. 

Person  may  Kill  Assailant  to  Preyent  Murder,  Maiming  and  other 
offenses  named  in  code  without  retreating  or  resorting  to  other 
methods  of  avoidance. 

Approved  in  Gilly  v.  State,  15  Tex.  Ap.  301,  and  Cartwright  v. 
State,  16  Tex.  Ap.  487,  both  reaffirming  rule;  Clark  r.  State,  56  Tex. 
Or.  295,  120  S.  W.  180,  where  evidence  showed  deceased  in  his  attack 
on  defendant  used  pistol  as  firearm,  court  should  have  charged  Penal 
Code,  article  676,  in  respect  to  use  of  deadly  weapon;  Brumley  v. 
State,  21  Tex.  Ap.  240,  57  Am.  Eep.  616,  17  S.  W.  142,  holding  party 
may  kill  upon  reasonable  appearance  of  danger. 

Bight  of  Self-defense  is  Available  to  Person  primarily  in  wrong, 
but  whose  life  becomes  so  endangered  as  to  render  killing  necessary 
to  save  it. 

Approved  in  Gonzales  v.  State,  28  Tex.  Ap.  136,  12  S.  W.  735,  and 
State  T.  Partlow,  90  Mo.  621,  59  Am.  Rep.  39,  4  S.  W.  20,  both  re- 
affirming rule;  Clark  v.  State,  56  Tex.  Cr.  299,  120  8.  W.  183,  it  is 
reversible  error  to  admit  declarations  of  deceased  when  he  was  start- 
ing in  direction  of  defendant,  made  out  of  presence  and  hearing  of 
defendant,  to  effect  that  he  was  going  to  arrest  him;  Logan  v.  State, 
17  Tex.  Ap.  60,  holding  person  bringing  peril  on  himself  not  justified 
in  killing  to  avoid  it;  Jones  v.  State,  17  Tex.  Ap.  611,  holding  killing 
not  justified  where  defendant  provoked  deceased  and  thereby  caused 
necessity.    See  note,  45  L.  R.  A.  691,  693. 

Killing  is  Murder  in  First  Degree,  Where  Slayer  Provokes  assault 
as  pretext  for  killing  or  seriously  injuring  assailant,  but  if  slayer 
acted  without  felonious  intent,  killing  is  manslaughter. 

Approved  in  Arte  v.  State,  19  Tex.  Ap.  136,  Roach  t.  State,  21  Tex. 
Ap.  254,  17  S.  W.  465,  Peter  v.  State,  23  Tex.  Ap.  687,  5  S.  W.  230, 
and  Allen  v.  State,  24  Tex.  Ap.  224,  6  S.  W.  189,  all  reaffirming  rule; 
Carter  v.  State,  30  Tex.  Ap.  558,  28  Am.  St.  Rep.  951,  17  S.  W.  1105, 
holding  person  cannot  avail  himself  of  necessity  which  he  provoked. 
See  note,  45  L.  B.  A.  687,  689,  696,  702. 

Miscellaneous. — Davis  v.  State,  14  Tex.  Ap.  655,  holding  bill  of 
exceptions  should  set  forth  objections  to  evidence  admitted;  Bryant 
V.  State,  18  Tex.  Ap.  115,  holding  objections  to  evidence  not  consid- 
ered unless  set  out  in  bill  of  exceptions;  Pruitt  v.  State,  30  Tex.  Ap. 
159,  16  S.  W.  775,  holding  defendant  failing  to  state  ground  of  ob- 
jection to  testimony,  objection  will  not  be  considered;  Wilkerson  v. 
State,  31  Tex.  Cr.  89,  19  S.  W.  903,  holding  bill  of  exceptions  should 
set  forth  objections  interposed  to  evidence. 

13  Tez.  Ap.  286-289,  WHJJAMS  ▼.  STATE. 
Plea  of  Former  Acquittal  or  Conviction  must  Allege  Proceedings 

which  resulted  in  such  former  acquittal  or  conviction. 

Followed  in  Adams  v.  State,  16  Tex.  Ap.  169;  Hefner  v.  State,  16 
Tex.  Ap.  574;  Grisham  v.  State,  19  Tex.  Ap.  510;  Davis  v.  State,  61 
Neb.  344,  70  N.  W.  999.    See  note,  58  Am.  Dec.  537. 
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Iniflctment  for  Fraudulent  Acquisition  of  Property  by  threats  shoald 
aver  the  threats  made  and  the  act  threatened  with  reasonable  cer- 
tainty, and  shoald  describe  the  property  obtained  by  means  of  such 
threats. 

Approved  in  GriflSn  v.  State  (Tex.  Cr.),  20  S.  W.  552,  sustaining  in- 
dictment for  fraudulently  inducing  injured  party  to  deliver  his  money 
though  containing  unnecessary  averments. 

Wbero  Former  Indictment  Wonld  not  have  Been  Supported  by  same 
evidence  as  would  support  second,  plea  of  former  jeopardy  is  not  good. 
See  note,  92  Am.  St.  Bep.  106. 

IS  Toe.  Ap.  289-^09,  HANKS  ▼.  STATE. 

Article  454,  Penal  Code,  Providing  That  Persons  Outside  State  may 
commit  and  be  punished  for  commission  of  offenses  enumerated  which 
do  not  require  personal  presence  in  state  for  their  commission,  is  con- 
stitutional. 

Approved  in  Archer  v.  State,  106  Ind.  431,  7  N.  E.  228,  holding 
person  conspiring  to  commit  murder  in  another  county,  either  county 
may  punish  crime. 

Under  Article  454,  Penal  Code,  Forgery  in  Another  State  of  title  to 
lands  in  Texas,  or  of  any  instrument  affecting  such  titles,  is  offense 
against  and  punishable  under  laws  of  Texas. 

See  note,  44  Am.  St.  Bep.  83. 

13  Tex.  Ap.  309-318,  HABBIS  ▼.  STATE. 

When  Inculpatory  Evidence  is  Purely  Circumstantial,  Court  must 
charge  law  applicable  to  such  evidence. 

Beaffirmed  in  Allen  v.  State,  16  Tex.  Ap.  245;  Vaughn  v.  State,  17 
Tex.  Ap.  564;  Wright  v.  State,  18  Tex.  Ap.  365.  Approved  in  dissent- 
ing opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168,  118  S.  W.  1067, 
majority  holding  evidence  in  murder  case  did  not  require  charge  on 
circumstantial  evidence.    See  note,  69  L.  B.  A.  196. 

IS  Tex.  Ap.  333-339,  BOWLING  ▼.  STATE. 

In  Prosecution  for  Thefts  Where  One  Person  Owns  Property  and 
another  is  in  possession,  want  of  consent  of  both  should  be  proved  by 
themselves  or  their  absence  accounted  for. 

Approved  in  Frazier  v.  State,  18  Tex.  Ap.  443,  reaffirming  rule; 
Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep.  806,  90  S.  W. 
1014,  where  in  burglary  ownership  of  house  and  property  alleged  in 
two  different  persons,  failure  to  ask  one  of  owners  while  on  stand  as 
to  his  want  of  consent,  and  his  failure  to  testify  thereto,  is  fatal; 
Perry  v.  State,  44  Neb.  417,  63  N.  W.  27,  holding  owner  must  be  called 
as  witness  to  prove  want  of  consent  to  taking;  Wisdom  v.  State,  42 
Tex.  Cr.  580,  61  S.  W.  926,  holding  lack  of  consent  to  taking  will  not 
be  inferred  from  circumstances. 

13  Teoc.  Ap.  339--340,  OABUTHEBS  ▼.  STATE. 

It  is  Fundamental  Error  for  Court  to  Omit  to  Charge  on  legal  sig- 
nification of  malice  in  prosecution  for  assault  to  murder. 

Approved  in  Bichardson  v.  State,  28  Tex.  Ap.  222,  12  S.  W.  872, 
holding  court  should  charge  on  malice  in  all  trials  for  murder. 

5  Tex.  Notes-'19 
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18  Tez.  Ap.  340-343,  McGBEW  ▼.  STATE. 

Testimony  of  Stepmother  That  'Vy  Fint  HvBband  Died  in  Grimes 
eounty,  as  I  nnderstand/'  is  insufficient  to  establish  death  of  first 
husband,  where  such  fact  is  necessary  to  validity  of  second  marriage. 

Beaffirmed  in  Williams  y.  State,  86  Ga.  650,  12  S.  E.  743.  Ap- 
proved in  Harville  v.  State,  54  Tex.  Gr.  429,  113  S.  W.  285,  in  prose- 
cution for  incest,  it  was  error  to  permit  witness  to  state  that  it 
was  his  general  understanding  that  first  husband  of  defendant's  wife 
was  dead.    See  note,  111  Am.  St.  Bep.  22. 

Iiegallty  of  Marriage  of  Stepfather  and  Mother  is  essential  to  con- 
stitute sexual  intercourse  between  stepfather  and  stepdaughter  in- 
cest. 

Approved  in  Glanton  v.  State,  20  Tex.  Ap.  632,  holding  stepdaughter 
is  female  relation  of  stepfather. 

Distinguished  in  Nance  v.  State,  17  Tex.  Ap.  389,  holding  in  prose- 
cution for  incest,  marriage  between  parent  and  step-parent  of  daugh- 
ter may  be  proved  by  circumstantial  evidence. 

18  Tex.  Ap.  343-344,  ANDBEWS  ▼.  STATE. 

In  ProsecntiOD  of  Adult  Male  for  AggnirVated  Assault  and  battery 
upon  female,  evidence  must  affirmatively  show  that  defendant  was 
adult  male. 

Approved  in  Davis  v.  State  (Tex.  Or.),  76  S.  W.  467,  proof  that 
defendant  had  sexual  intercourse  with  prosecutrix  does  not  show  he 
was  adult  male;  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  hold- 
ing failure  to  prove  that  accused  is  adult  male  not  cause  for  reversal 
where  not  disputed. 

13  Tex.  Ap.  345-346^  GEBEOLD  ▼.  STATE. 

Statement  of  Facts  Filed  After  Expiration  of  Order  allowing  it 
to  be  filed  within  ten  days  after  adjournment  of  term  cannot  be  con- 
sidered, and  appellate  court  need  only  determine  sufficiency  of  in- 
dictment and  correctness  of  charge  in  addition  to  questions  raised  by 
bill  of  exceptions. 

Beaffirmed  in  Thompson  v.  State,  16  Tex.  Ap.  76;  Brown  v.  State, 
16  Tex.  Ap.  199.  Approved  in  Holloway  v.  State,  53  Tex.  Cr.  250, 
110  S.  W;  748,  refusing  to  reverse  conviction  for  violation  of  local 
option  law  for  erroneous  charge,  in  absence  of  statement  of  facts 
and  in  view  of  entire  charge. 


18  Tez.  Ap.  346-347,  MIBELLE8  ▼.  STATE. 

Defendant  cannot  Appeal  Until  After  Conviction,  and  there  is  no 
conviction  until  rendition  of  final  judgment  against  him. 

Beaffirmed  in  Darnell  v.  State,  24  Tex.  Ap.  8,  5  S.  W.  523.  Ap- 
proved in  dissenting  opinion  in  McGorquodale  v.  State,  54  Tex.  Gr. 
867,  98  S.  W.  888,  majority  holding  on  appeal  from  conviction,  ap- 
pellate court  may  reform  and  correct  judgment  so  as  to  include 
ninth  and  tenth  requirements  of  Gode  of  Griminal  Procedure,  article 
831,  which  were  omitted  by  trial  court. 

Beqnlsites  of  Code  of  Criminal  Procedure,  Article  791,  must  be 
complied  with  in  order  to  constitute  final  judgment. 

Approved  in  dissenting  opinion,  McGorquodale  v.  State,  64  Tex. 
Gr.  367,  98  S.  W.  888,  majority  holding  on  appeal  from  conviction 
of  murder,  appellate  court  may  reform  and  correct  judgment  so  as  to 


291  NOTES  ON  TEXAS  REPORTS.     13  Tex.  Ap.  348-372 

include  ninth  and  tenth  requirements  of  Code  of  Criminal  Procedure, 
article  831,  which  were  omitted  by  trial  court. 

13  Tez.  Ap.  34»-349,  WABBEN  ▼.  STATE. 

Conviction  cannot  Stand  Unleaa  Bocord  AfflrmatiTely  Shows  plea 
entered  by  or  for  accused. 

See  note,  13  L.  B.  A.  (n.  b.)  812. 

13  Tor.  Ap.  349-353,  COBNEUUS  ▼.  STATE. 

Indictment  for  Bape  Charging  That  Person  Named  on  given  day 
did  violently  and  feloniously  make  assault  upon  female  named,  and 
did,  then  and  there,  violently  and  by  force  and  threats,  and  against 
her  will,  ravish  and  carnally  know  such  female,  sufficiently  charges 
rape. 

Approved  in  Sutton  v.  People,  145  111.  286,  34  N.  E.  422,  holding 
indictment  for  rape  need  not  aver  that  defendant  was  over  fourteen 
years  of  age.    See  notes,  80  Am.  Dec.  373,  374. 

13  Tex.  Apu  863-357,  PICEBMB  ▼.  STATE. 

Charge  in  Prosecntion  for  Assault  With  Intent  to  Mnrder  that 
"malice  is  when  one  with  sedate  and  deliberate  mind  and  formed 
design  kills  another,  and  such  killing  is  murder,"  is  error. 

Reaffirmed  in  Crook  v.  State,  27  Tez.  Ap.  242,  11  S.  W.  447;  Cabn 
V.  State,  27  Tez.  Ap.  738,  11  S.  W.  727;  Martinez  v.  State,  30  Tez. 
Ap.  138,  28  Am.  St.  Bep.  897,  16  S.  W.  768. 

13  Tez.  Ap.  358-359,  BBOWN  ▼.  STATE. 

Indictment  Charging  Offer  to  Bribe  Witness  to  Disobey  Subpoena 
should  charge  acts  constituting  offer  to  bribe,  ezistence  of  subpoena 
issued  by  lawful  authority,  and  pendency  of  suit  and  parties  thereto, 
and  witness  to  whom  bribe  was  offered. 

Approved  in  Scoggins  v.  State,  18  Tez.  Ap.  301,  holding  sufficient 
indictment  charging  facts  constituting  offense;  Banks  v.  State,  157 
Ind.  197,  60  N.  E.  1089,  holding  information  for  attempting  to  bribe 
one  who  had  "theretofore  been  designated  as  one  of  election  board" 
prior  to  election,  defective  in  not  alleging  knowledge  by  accused  of 
official  character  of  official;  State  v.  Howard,  66  Minn.  313,  61  Am. 
St.  Bep.  407,  68  N.  W.  1098,  34  L.  B.  A.  178,  holding  necessary  for 
indictment  to  allege  knowledge  of  character  of  officer  attempted  to 
be  bribed. 

IS  T«z.  Ap.  360-364,  MACKET  T.  STATE. 

In  Cliarge  on  Manslanghter,  Where  Evidence  Tends  to  Show  pas- 
sion aroused  by  adequate  cause,  and  question  is  whether  or  not  act 
was  caused  by  passion,  question  should  be  determined  by  jury. 

Beal&rmed  in  Meuly  v.  State,  26  Tez.  Ap.  308,  8  Am.  St.  Rep.  487, 
9  S.  W.  568.     See  note,  5  L.  B.  A.  (n.  s.)  826. 

13  Tez.  Ap.  364-372,  STBICKXiAND  ▼.  STATE. 

Application  for  Continnance  is  Insoffldent  Unless  Stating  that  there 
was  no  reasonable  ezpectation  of  securing  attendance  of  witness 
during  term  by  postponement  to  future  day  of  term. 

Followed  in  Beatey  v.  SUte,  16  Tez.  Ap.  430;  Thomas  v.  State,  17 
Tez.  Ap.  439;  Timbrook  v.  State,  18  Tez.  Ap.  6. 
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Now  Trial  will  be  Qranted  Where  Facts  In  Applicaticm  for  contin- 
uance were  not  controverted  and  new  evidence  appears  from  evidence 
at  trial  to  be  material. 

Approved  in  McCline  v.  State,  25  Tex.  Ap.  259,  7  8.  W.  669,  hold- 
ing new  trial  proper  where  evidence  set  out  in  application  for  con- 
tinuance material  and  probably  true,  though  application  defective. 

IS  Tez.  Ap.  372-S7S,  FITZE  ▼.  STATE. 

Repeal  of  Local  Option  Law  Pending  Appeal  from  conviction  there- 
under annuls  conviction. 

Approved  in  Pinckard  v.  State,  13  Tex.  Ap.  374,  and  Whisenhunt 
v.  State,  18  Tex.  Ap.  493,  both  reaffirming  rule;  Hall  v.  State,  52 
Tex.  Cr.  198,  107  S.  W.  150,  applying  rule  in  prosecution  for  violation 
of  game  law;  Denver  etc.  By.  v.  Crawford,  11  Colo.  601,  19  Pac.  674, 
holding  repeal  of  statute  pending  appeal  from  conviction  thereunder 
operates  as  dismissal  of  action.  See  notes,  94  Am.  Dec.  219;  23  L. 
B.  A.  (n.  s.)  243. 

13  Tex.  Ap.  373-374,  PINCKABD  ▼.  STATE. 

Repeal  of  Local  Option  Law  Pending  Appeal  from  Judgment  of 
conviction  thereunder  is  fatal  to  conviction. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying 
rule  in  prosecution  for  violation  of  game  law;  Denver  etc.  By.  v. 
Crawford,  11  Colo.  601,  19  Pac.  674,  holding  repeal  of  statute  pend- 
ing appeal  from  conviction  thereunder  operates  as  dismissal  of  action* 
See  notes,  94  Am.  Dec.  219;  23  L.  B.  A.  (n.  a.)  243. 

13  Tez.  Apw  374-378,  HABBELL  ▼.  STATE. 

Conviction  for  Assault  With  Intent  to  Murder  cannot  Stand  un- 
less supported  by  evidence  that  assault  was  committed  with  such  in- 
tent. 

Approved  in  Qillespie  v.  State,  13  Tex.  Ap.  417,  Davis  v.  State, 
15  Tex.  Ap.  480,  Pruitt  v.  State,  20  Tex.  Ap.  129,  and  Walker  v. 
State,  28  Tex.  Ap.  505,  13  S.  W.  861,  all  reaffirming  rule;  McCullough 
V.  State,  24  Tex.  Ap.  129,  5  S.  W.  839,  holding,  to  constitute  assault 
to  murder  two  things  must  concur — an  assault,  and  a  specific  intent 
to  kill;  State  v.  Hyland,  144  Mo.  312,  46  S.  W.  198,  holding  person 
striking  person  with  fist  and  intending  consequences  guilty  of  mur- 
der where  death  results;  State  v.  Dolan,  17  Wash,  512,  50  Pac.  476, 
holding  person  indicted  for  assault  to  murder  may  be  convicted  of 
assault  or  assault  and  battery. 

13  Tex.  Ap.  383-389,  44  Am.  Bep.  706,  HAUN  ▼.  STATE. 

Under  Constitution,  IndictmMit  must  Conclude  "against  the  peace 
and  dignity  of  the  state." 

Beaffirmed  in  Thompson  v.  State,  15  Tex.  Ap.  40. 

Distinguished  in  Bowlett  v.  State,  23  Tex.  Ap.  196,  4  S.  W.  583, 
holding  indictment  concluding  properly  is  not  vitiated  by  addition  of 
other  words  not  forming  part  of  conclusion. 

Secondary  Evidence  of  Instrument  is  Inadmissible  unless  there  is 
some  evidence  showing  that  instrument  once  existed,  and  that  bona 
fide  and  diligent  search  for  it  was  made. 

Approved  in  Williams  v.  State,  38  Tex.  Cr.  140,  41  S.  W.  650,  hold- 
ing secondary  evidence  of  written  confession  inadmissible  until  loss 
of  original  i^own. 
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WitneBB  eaimot  Testify  as  to  Handwriting  Withont  First  Qnalifying 
himself  to  do  so,  either  as  expert  or  as  odo  who  has  seen  person 
write  and  is  acquainted  with  the  handwriting. 

Approved  in  Chester  v.  State,  23  Tex.  Ap.  583,  5  8.  W.  127,  hold- 
ing admissible,  testimony  of  qualified  expert  to  prove  handwriting. 
See  note,  G3  L.  R.  A.  968. 

13  Tex.  Ap.  390-401,  McOONNEIJ.  ▼.  STATE. 

Under  Code  of  Criminal  Procedure,  Fixing  the  Amount  of  Bail  is 
within  the  discretion  of  the  court,  judge  or  officer  taking  the  same, 
and  not  reviewable  except  in  clear  case  of  abuse  or  violation  of  the 
constitution. 

Reaffirmed  in  Pitzpatrick  v.  State  (Tex.  Cr.),  33  S.  W.  1085. 

Person  Killing  Third  Party  WbUle  Assaulting  Another  with  intent 
to  murder  is  guilty  of  murder  in  second  degree. 

Approved  in  Thomas  v.  State,  53  Tex.  Gr.  274,  126  Am.  St.  Rep. 
786,  109  S.  W.  155,  Clark  v.  State,  19  Tex.  Ap.  502,  McConnell  v. 
State,  22  Tex.  Ap.  370,  3  S.  W.  702,  and  Honeycutt  v.  State,  42 
Tex  Cr.  132,  96  Am.  St.  Rep.  797,  57  S.  W.  807,  all  reaffirming  rule; 
Musick  V.  State,  21  Tex.  Ap.  80,  18  S.  W.  95,  holding,  if  another  than 
one  against  whom  malice  is  directed  is  killed,  it  is  murder  in  second 
degree;  Leggett  v.  State,  21  Tex.  Ap.  397,  17  S.  W.  161,  holding 
homicide  is  manslaughter  where  different  person  than  one  intended 
is  killed  under  influence  of  sudden  passion.  See  notes,  63  L.  R.  A. 
665;  61  L.  R.  A.  296. 

Person  Killing  Third  Party  in  Attempt  to  Assault  Another,  but  not 
with  intent  to  kill,  is  guilty  of  negligent  homicide. 

Approved  in  Howard  v.  State,  25  Tex.  Ap.  693,  8  S.  W.  931,  hold- 
ing court  should  charge  on  negligent  homicide  where  evidence  shows 
killing  of  third  party  in  committing  assault  on  another. 

IS  Tex.  Ap.  402-406,  DTSON  T.  STATE. 

Doctrine  of  Reasonable  Doubt  is  Applicable  only  to  criminative 
facts  and  not  to  exculpatory  facts. 

Reaffirmed  in  Landers  v.  State  (Tex.  Cr.),  63  S.  W.  558.  Approved 
in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  charge  that  if 
jury  should  believe  from  testimony  that  defendant  is  not  guilty  be- 
yond reasonable  doubt  as  charged  in  indictment  to  acquit,  is  erro- 
neous. 

13  Tez.  Ap.  406-416,  HACKETT  T.  STATE. 

Instructions  Should  not  be  Presented  in  Form  of  Abstract  Propo- 
sitions; but  should  be  constructed  upon  evidence  in  particular  case. 

Approved  in  Moore  v.  State,  15  Tex.  Ap.  21,  and  Bracken  v.  State, 
29  Tex.  Ap.  367,  16  S.  W.  194,  both  reaffirming  rule;  Hickey  v.  State, 
45  Tex.  Cr.  303,  76  S.  W.  922,  applying  rule  to  charge  burdening 
right  of  self-defense  with  circumstances  not  admitted;  Steagald  v. 
State,  22  Tex.  Ap.  491,  3  S.  W.  778,  holding  error,  charge  going 
beyond  law  as  applicable  to  facts. 

Instructl<m  That  It  was  for  Jury  to  Determine  Facts  from  Evi- 
dence, and  applying  facts  thus  ascertained  to  law  as  given  to  them 
to  deduce  guilt  or  innocence  of  defendant,  is  erroneous. 

Distinguished  in  Field  v.  State,  55  Tex.  Cr.  528,  117  S.  W.  808, 
holding   under  facts,   charge   that  jury   could   consider   evidence   of 
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other  transactions  admitted  in  evidence,  in  determining  guilt  or  in- 
nocence of  defendant,  not  prejudiciaL 

13  Tez.  Ap.  415-418,  GILZiESPIE  T.  STATE. 

In  Prosecution  for  Assault  With  Intent  to  Oommlt  Murder,  cliarge 
authorizing  conviction  on  proof  of  assault  without  intent  to  kill  is 
erroneous. 

Beaffirmed  in  Prescott  ▼.  State,  52  Tez.  Gr.  37,  105  S.  W.  193;  Will- 
iams V.  State  (Tex.  Or.),  77  S.  W.  447;  Davis  v.  State,  15  Tex.  Ap. 
480;  Pruitt  v.  State,  20  Tex.  Ap.  129;  McCullough  v.  State,  24  Tex.  Ap. 
129,  5  S.  W.  839;  Walker  ▼.  State,  28  Tex.  Ap.  505,  13  S.  W.  861. 

13  Tex.  Ap.  418-426,  DUBOSE  ▼.  STATE. 

Verdict  of  Guilty  in  Trial  for  Murder  must  Find  Degree  of  mur- 
der of  which  defendant  is  guilty,  and  failure  so  to  do  is  ground  for 
new  trial. 

Reaffirmed  in  Sanders  v.  State,  18  Tex.  Ap.  374;  Armstead  v.  State, 
22  Tex.  Ap.  60,  2  8.  W.  629. 

Plea  of  Former  Jeopardy  is  Unayalllng  Where  Kew  Trial  has  been 
granted  on  defendant's  motion,  or  where  his  motion  in  arrest  of  judg- 
ment or  application  to  vacate  judgment  has  been  sustained. 

Approved  in  Dupree  v.  State,  56  Tex.  Cr.  566,  120  S.  W.  873,  23  L. 
B.  A.  (n.  s.)  596,  pending  appeal  from  conviction  of  unlawful  sale 
of  liquor  prevents  conviction  from  being  bar  to  subsequent  prose- 
cution for  bame  ofFense;  Garza  v.  State,  39  Tex.  Cr.  361,  73  Am.  St. 
Kep.  929,  46  S.  W.  243,  holding,  where  new  trial  granted  for  insuffi- 
ciency of  verdict,  proceedings  are  unavailable  as  plea  of  former  ac- 
quittal; Commonwealth  v.  Brown,  167  Mass.  149,  45  N.  E.  3,  holding 
prisoner  may  be  tried  anew  when  verdict  is  set  aside  on  his  own  mo- 
tion.    See  note,  77  Ain.  Dec.  697. 

Test  aa  to  Effect  of  Imperfect  Judgment  is  if  It  Sufficiently  Finds 
anything,  whether  for  or  against  defendant,  it  will  be  interpreted 
by  court  and  judgment  rendered  accordingly;  otherwise  it  will  be 
treated  as  null. 

Beaffirmed  in  Sterling  v.  State,  25  Tex.  Ap.  722,  8  Am.  St.  Bep. 
453,  9  S.  W.  46. 

Indictments  and  Eecorda  of  Other  Oases  Against  Accused  for  as- 
sault with  intent  to  murder  deceased,  and  of  theft  of  deceased's 
property,  are  admissible  as  showing  motive  for  murder  of  deceased. 

Approved  in  Crass  v.  State,  31  Tex.  Cr.  314,  20  S.  W.  579,  holding, 
in  trial  for  assault,  prosecution  may  prove  former  assault  and  indict- 
ment thereon.    See  note,  62  L.  B.  A.  211,  341. 

It  is  Within  Oourt's  Discretion  to  Allow  Oounsel  to  confer  with 
witness  under  rule,  and  court's  action  will  be  revised  only  in  case 
of  abuse. 

Beaffirmed  in  Kennedy  v.  State,  19  Tex.  Ap.  632. 

13  Tez.  Ap.  428-442,  OABBIELSKY  ▼.  STATE. 

In  Indictment  for  Perjury,  if  Alleged  False  Statement  is  in  writing, 
it  need  not  be  set  out  in  haec  verba  but  is  sufficiently  set  out  if  sub- 
stantially alleged. 

Approved  it  Simpson  v.  State,  46  Tex.  Cr.  79,  79  S.  W.  630,  re- 
affirming rule;  Donohoe  v.  State,  14  Tex.  Ap.  642,  holding  indictment 
for  perjury  must  allege  materiality  of  false  testimony.  See  notes,  85 
Am.  Dec.  497;  124  Am.  St.  Bep.  670. 
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Distinguished  ii  Coulson  ▼.  State^^lB  Tex.  Ap.  194,  holding  indict- 
ment for  libel  must  set  forth  aceurate  copy  of  alleged  libel;  Thomas 
▼.  State,  18  Tex.  Ap.  221,  holding  indictment  for  forgery  must  set 
out  forged  instrument. 

Indlctoieiit  for  Perjury  must  Negative  Truth  of  alleged  false  state- 
ments. 

Approved  in  Turner  v.  State,  30  Tex.  Ap.  692,  18  S.  W.  792,  King 
▼.  State,  103  Ga.  266,  30  S.  E.  31,  State  t.  Nelson,  74  Minn.  416,  77 
N.  W.  225,  and  Territory  v.  Lockhart,  8  N.  M.  527,  45  Pac.  1107, 
ail  reaffirming  rule;  United  States  v.  Pettus,  84  Fed.  794,  holding 
indictment  for  perjury  should  allege  falsity  of  statement  and  set  out 
truth  of  matter.     See  note,  124  Am.   St.  Bep.  671,  673. 

In  Trial  for  Perjury,  Statute  Provides  That  No  Person  shall  be  con- 
victed except  on  testimony  of  two  credible  witnesses,  or  by  one  wit- 
ness strongly  corroborated  by  circumstances,  or  upon  defendant's 
confession  in  court. 

Approved  in  Smith  v.  State,  22  Tex.  Ap.  200,  2  S.  W.  544,  State 
V.  Buckley,  18  Or.  233,  22  Pac.  840,  both  reaffirming  rule;  State  v. 
Hunter,  181  Mo.  337,  80  S.  W.  960,  condemning  instruction  that  did 
not  tell  jury  what  was  meant  by  "corroborated";  Qandy  v.  State,  23 
Neb.  447,  36  N.  W.  822,  holding  in  prosecution  of.  perjury,  state 
must  prove  falsity  of  perjury  set  out  in  indictment.  See  note,  85 
Am.  Dec.  499. 

Court  xnnst  Charge  Jury  to  Acquit  Under  Article  75,  Code  of 
Criminal  Procedure,  in  all  cases  where  statutory  requirements  for 
conviction  are  not  fulfilled. 

Approved  in  Cox.  v.  State,  13  Tex.  Ap.  483,  holding  court  should 
instruct  jury  to  acquit  where  witness  as  to  falsity  of  oath  is  not 
corroborated;  Hernandez  v.  State,  18  Tex!  Ap.  149,  51  Am.  Bep. 
296,  holding  conviction  for  perjury  cannot  be  had  on  uncorroborated 
testimony  of  single  witness. 

Where  It  is  Disclosed  That  Direct  Evidence  of  a  material  fact  is 
probably  in  existence,  circumstantial  evidence  of  that  fact  cannot  be 
resorted  to  without  accounting  for  the  absence  of  the  direct  evidence. 

See  note,  97  Am.  St.  Bep.  789. 

13  Ter.  Ap.  443-462,  44  Am.  Bep.  708,  WOOLDBIDaE  ▼.  STATE. 

Application  for  Continuance  Under  Present  Statute  is  addressed 
to  sound  discretion  of  court  in  all  cases. 

Approved  in  Beatey  v.  State,  16  Tex.  Ap.  431,  holding  continuance 
properly  refused  if  absent  testimony  supplied  from  other  sources  and 
defendant  not  injured;  May  v.  State  (Tex.  Cr.),  20  S.  W.  397,  refus- 
ing continuance  where  threats  could  have  been  shown  by  several  wit- 
nesses who  testified. 

Refusal  of  Continuance  Is  Bevlsable  Only  Where  Testimony  of  ab- 
sent witness  appears  from  evidence  adduced  at  trial  to  be  material 
and  probably  true. 

Approved  in  Smythe  v.  State,  17  Tex.  Ap.  253,  holding  continuance 
properly  refused  unless  evidence  appears  to  be  material  and  probably 
true;  Areola  v.  State,  40  Tex.  Cr.  52,  48  S.  W.  196,  holding  continu- 
ance properly  denied  if  appellant  could  have  supplied  testimony  other- 
wise. 

Charge  apon  CircasiBtantial  Evidence  Need  not  be  Given  where  cir- 
cumstantial evidence  is  merely  corroborative  of  positive  and  direct 
testimony  supporting  main  fact  in  issue. 
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Reaffirmed  in  State  v.  Calder,  23  Mont.  522,  59  Pac.  909.  Ap- 
proved in  Season  v.  State,  43  Tex.  Cr.  448,  67  S.  W.  99,  69  L.  R. 
A.  193,  on  trial  for  burglary  charge  on  circumstantial  evidence  should 
be  given,  though  accused  had  pleaded  guilty  of  theft 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
174,  118  S.  W.  1070,  majority  holding  instruction  unnecessary  where 
defendant's  presence  shortly  before  the  crime  was  proved  by  direct 
evidence. 

Verdicts  are  to  have  Seasonable  intendment  and  construction. 

Reaffirmed  in  Walker  v.  State,  13  Tex.  Ap.  642.  Approved  in 
Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  upholding  verdict  of 
assault  with  intent  to  "murdery." 

Verdict  of  Jury  in  Murder  Oase  mnst  Find  and  Declare  whether  it 
finds  defendant  guilty,  and  if  guilty,  in  what  degree,  and  must  assess 
penalty. 

Approved  in  Armstead  v.  State,  22  Tex.  Ap.  60,  2  S.  W.  629,  re- 
affirming rule;  Lyles  v.  State,  48  Tex.  Cr.  120,  86  S.  W.  763,  reversing 
where  verdict  failed  to  state  degree;  Sanderb'  v.  State,  18  Tex.  Ap. 
374,  holding  verdict  must  find  degree  of  murder  of  which  defendant 
is  guilty.    See  note,  44  Am.  Rep.  716. 

Court  and  Prosecuting  Attorney  Shonld  Look  After  Form  of  verdict 
and  draw  attention  of  jury  to  its  insufficiency. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  640,  holding  court  should 
refuse  to  receive  manifestly  informal  and  insufficient  verdict.  See 
note,  23  L.  R.  A.  727. 

A  Verdict  Finding  Defendant  Ghiilty  of  Murder  in  the  "fist"  degree 
i8  insufficient. 

See  notes,  100  Am.  St.  Rep.  338;  89  Am.  St.  Rep.  242. 

Distinguished  in  Keeler  v.  State,  73  Neb.  446,  103  N.  W,  66,  up- 
holding verdict  though  alias  of  one  of  defendants  omitted. 

13  Tez.  Ap.  462-466,  SULUVAN  T.  STATE. 

Indictment  for  Burglary  Need  not  Allege  Want  of  Consent  of  owner 
to  breaking  and  entering  house. 

Approved  in  Buntain  v.  State,  15  Tex.  Ap.  487,  reaffirming  rule; 
Carr  v.  State,  19  Tex.  Ap.  658,  holding  indictment  for  burglary  charg- 
ing entry  by  breaking  is  sufficient;  Smith  v.  State,  22  Tex.  Ap.  353, 
3  S.  W.  239,  holding  indictment  for  burglary  sufficient  though  not 
negativing  consent  of  owner;  Wilson  v.  State,  43  Neb.  750,  62  N.  W. 
210,  holding  indictment  for  removing  mortgaged  property  from  state 
need  not  allege  value  of  property. 

Indictment  for  Burglary  Need  not  Allege  Value  of  Property  in- 
tended to  be  stolen. 

Reaffirmed  in  Collins  v.  State,  20  Tex.  Ap.  202;  Melton  v.  State, 
20  Tex.  Ap.  209;  Green  v.  State,  21  Tex.  Ap.  68,  17  S.  W.  262;  Hamil- 
ton V.  State  (Tex.  Cr.),  24  S,  W.  32. 

Indictment  for  Burglary  Sufficiently  Describes  House  by  aVegation, 
"a  certain  house  then  and  there  occupied  and  controlled  by"  person 
named. 

Approved  in  Hamilton  v.  State,  26  Tex.  Ap.  215,  9  S.  W.  688,  hold- 
ing indictment  for  burglarizing  railway  car  need  not  allege  owner- 
ship of  car. 

Indictment  for  Burglary  Sufficiently  Charges  that  property  was  in 
house  by  allegation,  "then  and  there  being  found." 

Reaffirmed  in  State  v.  Burns,  109  Iowa,  438,  80  N.  W.  546. 


297  KOTIB  OK  TEXAS  BEPOBTS.    13  Tex.  Ap.  406-479 

XndictBieiit  for  Buig^aiy  Ohargliig  Entry  Feloniously,  fraudulently 
and  bnrglariouBly  made  by  breaking  sufficiently  charges  entry  by 
force,  but  does  not  charge  entry  by  fraud  or  other  means. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  3,  lOS  S.  W.  372,  where 
indictment  charged  breaking  with  intent  to  commit  theft,  no  other 
felonious  intent  eould  be  considered;  Weeks  y.  State,  13  Tex.  Ap. 
467,  holding  indictment  for  burglary  charging  entry  by  force,  charge 
should  be  confined  to  entry  by  force;  Beed.  v.  State,  14  Tex.  Ap.  665, 
666,  holding  indictment  for  burglary  need  not  charge  that  entry  was 
burglariously  or  feloniously  made;  Buntain  v.  State,  15  Tex.  Ap. 
489,  holding  where  indictment  charge^'  entry  by  force,  charge  should 
be  confined  to  such  entry;  Lott  v.  State,  17  Tex.  Ap.  601,  holding 
charge  should  be  confined  to  manner  of  entry  alleged  in  indictment 
for  burglary. 

13  Tex.  Ap.  466-467,  WEEKS  ▼.  STATE. 

Charge  of  Court  Should  be  Confined  to  Entry  by  Force  where  in- 
dictment for  burglary  charges  entry  by  force. 

Beaffirmed  in  Buntain  v.  State,  15  Tex.  Ap.  4&d;  Lott  v.  State,  17 
Tex.  Ap.  601.  Approved  in  Williams  v.  State,  53  Tex.  Cr.  3,  108  S.  W. 
372,  where  indictment  charged  breaking  with  intent  to  commit  theft, 
no  other  felonious  intent  could  be  considered. 

13  Tex.  Ap.  468-479,  PINCKOBD  ▼.  STATE. 

Snfflclency  of  Application  for  Continuance  is  Question  for  deter- 
mination of  court  when  heard,  and  erroneous  refusal  is  not  corrected 
by  subsequent  discovery  that  evidence  is  cumulative. 

Beaffirmed  in  Hughes  v.  State,  18  Tex.  Ad.  133. 

Application  for  First  Continuance  Keed  not  Aver  That  Testimony 
cannot  be  procured  from  any  other  source  known  to  defendant. 

Beaffirmed  in  Parker  v.  State,  18  Tex.  Ap.  87. 

That  Evidence  Is  Cumulative,  Where  Object  is  to  prove  alibi,  is  not 
ground  for  exclusion. 

Approved  in  Smythe  v.  State,  17  Tex.  Ap.  252,  holding  continu- 
ance should  be  granted  for  material  cumulative  evidence  establish- 
ing alibi;  Irvine  v.  State,  20  Tex.  Ap.  40,  holding  it  is  no  objection 
to  application  for  first  continuance  that  testimony  is  cumulative; 
State  v.  Stowe,  3  Wash.  212,  28  Pac.  339,  14  L.  B.  A.  609,  holding  new 
trial  proper,  though  newly  discovered  evidence  cumulative  of  that 
establishing  alibi.     See  note,  14  L.  B.  A.  610. 

Where  Wife  was  Injured  Party,  Evidence  That  She  had  Filed  suit 
for  divorce  is  admissible  as  evidence  of  motive  for  assault,  but  con- 
tents of  complaint  and  decree  of  divorce  rendered  subsequent  to  crime 
are  inadmissible. 

Approved  in  Moody  v.  State,  24  Tex.  Ap.  477,  6  S.  W.  322,  holding 
error  for  court  to  fail  to  limit  evidence  to  purpose  for  which  ad- 
mitted; Sylvester  v.  State,  46  Fla.  169,  35  So.  143,  admitting  evidence 
of  previous  difficulty  between  defendant  and  deceased,  but  excluding 
testimony  as  to  merits  of  controversy;  Martin  v.  Commonwealth,  93 
Ky.  194,  see  19  S.  W.  581,  holding  evidence  of  indictment  for  rob- 
bery admissible  as  showing  motive  for  homicide;  Welch  v.  Common- 
wealth (Ky.),  60  S.  W.  950,  holding  error  to  allow  evidence  that  officer 
has  warrant  for  witness  to  impeach  witness;  Welch  v.  Commonwealth 
(Ky.),  63  S.  W.  989,  holding  witness  on  cross-examination  cannot  be 
impeached  by  evidence  of  particular  wrongful  acts;  State  v.  Geddes, 
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22  Mont.  91,  55  Pac.  927,  holding  evidence  of  complaint  filed  against 
defendant  by  deceased  admissible  as  showing  motive  for  homicide; 
State  V.  Lewis,  19  Or.  482,  24  Pac.  915,  holding,  in  prosecution  for 
embezzlement,  evidence  of  other  similar  acts  lb'  admissible  to  show 
knowledge  and  intent;  State  v.  Savage,  36  Or.  207,  60  Pac.  615,  hold- 
ing admissible,  as  showing  intent,  proposition  made  to  witness  by 
defendant  to  commit  robbery. 

Eyldence  of  Collateral  Facts  or  facts  incapable  of  affording  rea- 
sonable presumption  or  inference  as  to  principal  matter  in  dispute, 
Ui  inadmissible. 

Followed  in  State  v.  Olda,  18  Or.  443,  22  Pac.  941. 

13  Tez.  Ap.  479-483,  COX  ▼.  STATE. 

Indictment  for  Perjury  is  Sufficient,  though  inartistically  drawn, 
if  containing  all  material  allegations  of  facts  constituting  offense. 

Approved  in  Powers  v.  State,  17  Tex.  Ap.  436,  holding  sufficient, 
indictment  for  perjury  alleging  essential  constituents  ab'  defined  by 
code;  Anderson  v.  State,  18  Tex.  Ap.  18,  indictment  for  perjury  com- 
mitted on  criminal  trial  must  state  that  court  had  jurisdiction  of  the 
cause. 

In  Trial  for  Perjury,  FaUnre  to  Instract  Jury  to  Acquit  is  reversi- 
ble error  where  only  one  witness',  without  corroboration,  testifies  to 
falsity  of  statements. 

See  note,  85  Am.  Dee.  499. 

13  Tez.  Ap.  483-486,  CONE  ▼.  STATE. 

Befuaal  of  Continuance  will  not  be  Bevlsed  unless  bill  of  exceptions 
taken. 

Beaffirmed  in  Spear  v.  State,  16  Tex.  Ap.  113. 

In  Trial  for  Bape,  Where  Evidence  is  Positive  and  Direct,  and 
court  has  charged  on  presumption  of  innocence  and  reasonable  doubt, 
charge  that  evidence  must  exclude  every  hypothesis  but  that  of  guilt 
need  not  be  given. 

Approved  in  Jones  v.  State,  34  Tex.  Or.  491,  30  S.  W.  1060,  hold- 
ing circumstantial  evidence  must  be  consistent  with  prisoner's  guilt 
and  inconsistent  with  every  other  rational  conclusion.  See  note,  69 
L.  B.  A.  204. 

13  Tez.  Ap.  487-491,  MILIiS  T.  STATE. 

Person  Present^  Knowing  Unlawful  Intent,  aiding  or  encouraging 
by  acts  or  words,  is  prinicpal  and  not  accomplice. 

Approved  in  Henry  v.  State,  43  Tex.  Cr.  177,  63  S.  W.  642,  reaffirm- 
ing rule;  Bix  v.  State,  33  Tex.  Or.  359,  26  S.  W.  506,  holding  accom- 
plice equally  guilty  with  principal  but  cannot  be  convicted  as  such; 
Bed  V.  State,  39  Tex.  Cr.  669,  73  Am.  St.  Bep.  968,  47  S.  W.  1004, 
holding  indictment  need  not  allege  facts  constituting  person  principal. 

Indictment  for  Assault  to  Murder  Need  not  Charge  that  assault  was 
made  with  malice  aforethought. 

Approved  in  Garner  v.  State,  31  Tex.  Cr.  23,  19  S.  W.  333,  and 
Gordon  v.  State,  23  Tex.  Ap.  219,  22a,  4  S.  W.  883,  885,  both  follow- 
ing rule;  Gilford  v.  State,  54  Tex.  Cr.  511,  114  S.  W.  138,  indictment 
using  word  "murder,"  instead  of  "kill,**  is  sufficient;  Territory  v. 
Layne,  7  Mont.  230,  14  Pac.  707,  holding  indictment  charging  assault 
on  person  with  intent  to  murder  sufficient. 
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18  Tex.  Ap.  493-496^  THOMAS  ▼.  STATE. 

Where  Inculpatory  Evidence  la  Circomstantial,  court  must  explain 
motive  and  concluBlveness  of  such  evidence  to  jury. 

Beaffirmed  in  Allen  v.  State,  16  Tex.  Ap.  245;  Vaughn  v.  State, 
17  Tex.  Ap.  564;  Wright  v.  State,  18  Tex.  Ap.  365.  See  note,  69  L. 
B.  A«  196. 

13  Tex.  Ap.  496-499,  THOMAS  ▼.  STATE. 

Bail  Bond  Obligating  Defendant  to  Appear  at  Term  of  court  not 
authorized  hy  law  is  void. 

Reaffirmed  in  Douglass  v.  State,  26  Tex.  Ap.  250,  9  S.  W.  734; 
Wegner  v.  State,  28  Tex.  Ap.  420,  421,  13  S.  W.  608,  609. 

Distinguished  in  Fulton  v.  State,  14  Tex.  Ap.  34,  holding,  where 
sureties  liable  for  full  amount  of  bail  bond  that  they  are  jointly 
and  severally  liable  does  not  invalidate  bond. 

IS  T«x.  Ap.  499>501,  IBVINE  ▼.  STATE. 

P0886fl8ian  of  Property  Becently  Stolen  Alone  is  Insufficient  to  au- 
thorize conviction  of  theft,  but  is  circumstance  to  be  considered  in 
determining  whether  defendant  is  guilty,  but  any  reasonable  explana- 
tion of  such  possession  puts  burden  of  proving  its  falsity  on  state. 

Beaffirmed  in  Brothers  v.  State,  22  Tex.  Ap.  463,  3  S.  W.  739;  Clark 
V.  State,  22  Tex.  Ap.  603,  3  S.  W.  745. 

13  Tex.  Ap.  502-n506,  COUBTNEY  ▼.  STATE. 

Intent  of  Accused  to  Kill  Person  Existing  at  Time  must  be  proved 
to  sustain  conviction  of  assault  with  intent  to  commit  murder. 

Approved  in  Davis  v.  State,  15  Tex.  Ap.  480,  Smith  v.  State  (Tex. 
Or.),  20  S.  W.  831,  both  reaffirming  rule;  McCullough  v.  State,  24 
Tex.  Ap.  129,  5  S.  W.  839,  holding  intent  to  kill  essential  to  consti- 
tute assault  with  intent  to  murder. 

13  Tex  Ap.  507-613,  SMITH  T.  STATE. 

Accomplice  Is  Person  not  Present  at  Commission  of  Offense,  but  who, 
before  act  is  done,  advises,  commands,  or  encourages  act  to  be  done, 
and  unsupported  testimony  of  such  person  is  insufficient  to  sustain 
conviction. 

Approved  in  Timbrook  v.  State,  18  Tex.  Ap.  6,  reaffirming  rule; 
Zollicoffer  v.  State,  16  Tex.  Ap.  318,  holding  accomplice  is  person 
participating  in  crime  as  principal,  accessory  or  in  any  other  man- 
ner making  him  particeps  criminis;  Phillips  v.  State,  17  Tex.  Ap. 
175,  holding  accomplice,  as  applied  to  evidence,  includes  principals, 
accessories  and  those  particeps  criminis;  Stone  v.  State,  22  Tex.  Ap. 
191,  2  8.  W.  587,  holding  court  should  charge  on  accomplice's  testi- 
mony where  only  witness  was  accomplice.  > 

A  Charge  That  Certain  Evidence  may  be  Considered  "to  Establish 
the  guilt  or  innocence  of  the  defendant,"  is  error. 

Distinguished  in  Field  v.  State,  55  Tex.  Cr.  628,  117  S.  W.  808, 
holding  error  cured  by  other  instructions. 

Best  Evidence  of  Nonconsent  of  Owner  to  taking  of  property  is 
testimony  of  owner  himself. 

See  note,  23  L.  B.  A.  (n.  s.)  391. 

13  Tez.  Ap.  614-520,  WILLIAMSON  ▼.  STATE. 

Evidence  of  Distinct  Offense  is  Inadmissible  In  Prosecution  for 
another  offense  except  a^  tending  to  show  motive  in  cases  where 
motive  is  materiaL 
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Approved  in  Winn  v.  State,   15  Tex.  Ap.   171,  Frazer  v.   State, 

18  Tex.  Ap.  443,  Brewer  v.  State,  18  Tex.  Ap.  458,  Atkinson  v.  State, 

19  Tex.  Ap.  466,  Ghnmley  v.  State,  20  Tex.  Ap.  557,  and  Langbam 
V.  State,  26  Tex.  Ap.  539,  10  8.  W.  114,  all  reatBrming  rule;  Hester 
T.  State,  15  Tex.  Ap.  575,  holding  admissible,  as  connecting  defend- 
ant with  crime,  evidence  that  only  part  of  stolen  sheep  could  be 
identified  in  defendant's  flock;  Taylor  v.  State,  22  Tex.  Ap.  545,  3 
S.  W.  756,  holding  permissible,  where  motive  is  important,  to  prove 
other  transactions  of  similar  nature;  Crass  v.  State,  30  Tex.  Ap. 
482,  17  S.  W.  1097,  holding  evidence  connecting  defendant  with  other 
offenses  disconnected  with  particular  offense  inadmissible.  See  note, 
62  L.  B.  A.  197. 

Where  Stolen  Property  is  Owned  by  One  Person  and  is  in  the 
possession  of  another,  the  want  of  consent  of  both  such  persons  to 
the  taking  must  be  shown  hy  their  own  testimony,  if  such  testi- 
mony is  procurable. 

Approved  in  Gaddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep. 
806,  90  S.  W.  1014,  reaffirming  rule. 

13  Tex.  Ap.  520-623,  STBINGEB  ▼.  STATE. 
Intent  of  Party  Acquiring  Property  to  Appropriate  it  to  his  own 

use  is  essential  ingredient  of  offense  of  swindling.  See  note,  25  Am. 
St.  Bep.  384. 

13  Tez.  Ap.  623-532,  McWHOBTEB  ▼.  STATE. 

Bole  56  of  District  Oonrts  Provides  That  Exceptions  to  Evidence 
admitted  over  objections  made  on  trial  of  civil  or  criminal  case  may 
be  embraced  in  statement  of  facts,  in  connection  with  evidence  ob- 
jected to. 

Beaffirmed  in  Blackwell  v.  State,  33  Tex.  Cr.  280,  26  S.  W.  397. 

13  Tez.  Ap.  683-636,  SHEHANE  ▼.  STATE. 

Snbject  to  Statutory  Bestrictions,  the  Order  and  Begnlation  of 
business'  in  the  trial  courts  are  under  their  discretionary  control. 

Approved  in  Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W.  806,  ob- 
jection that  case  was  called  out  of  its  regular  order,  without  merit 
where  it  was  first  upon  docket  when  defendant  was  required  to 
Announce  for  trial. 

Where  the  Original  Indictment  is  on  File  in  the  Office  of  the  Clerk 
of  the  court  of  appeals,  a  substitute  cannot  be  used  on  the  theory 
that  the  original  has  been  lost,  mislaid,  mutilated  or  obliterated. 

Approved  in  Martinez  v.  State,  48  Tex.  Cr.  223,  87  S.  W.  345,  re- 
affirming rule. 

13  Tex.  Ap.  636-650,  NEYIiANB  ▼.  STATE. 

Betum  on  Process  Should  Show  Performance  of  mandatory  part 
thereof,  and  compliance  with  all  statutory  requirements. 

Approved  in  Coffey  v.  State,  13  Tex.  Ap.  587,  reaffirming  rule; 
Livar  v.  State,  26  Tex.  Ap.  118,  9  S.  W.  553,  holding  officer  making 
return  on  attachment  presumed,  in  absence  of  exceptions,  to  have 
done  duty. 

Distinguished  in  Pittman  v.  State,  51  Fla.  108,  41  So.  390,  8  L.  B. 
A.  (n.  s.)  509,  judge  may  excrcisp  discretion  in  procurement  of  wit- 
nesses for  accused  at  expense  of  county. 
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OoQxt  Need  not  Olutrge  on  Zaw  of  Manslaughter  where  eridenee 
shows  only  murder  in  second  degree. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  490,  3  S.  W.  777,  hold- 
ing under  indictment  charging  murder  hy  violence  instruction  on 
mnrder  by  other  means  is  improper. 

Charge  Need  not  Dlstingnish  Degrees  of  Mnrder  in  absence  of 
evidence  raising  question  whether  crime  is  murder  in  first  or  less 
degree. 

Beaffirmed  in  Esher  v.  State,  13  Tex.-Ap.  610;  Burkhard  v.  State, 
18  Tex.  Ap.  619;  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442. 

Ezistence  of  Adequate  Oause  la  Absolutely  Necessary  to  constitute 
homicide  manslaughter,  and  without  evidence  of  adequate  cause, 
charge  on  manslaughter  is  improper. 

Approved  in  Clore  v.  State,  26  Tex.  Ap.  628,  10  S.  W.  243,  reaffirm- 
ing rule;  Williams  v.  State,  15  Tex.  Ap.  623,  holding  bodily  pain  not 
essential  to  constitute  adequate  cause;  Wadlington  v.  State,  19  Tex. 
Ap.  274,  holding  any  condition  capable  of  arousing  sudden  passion 
is  adequate  cause;  Johnson  v.  State,  22  Tex.  Ap.  226,  2  S.  W.  615, 
holding  adequate  cause  is  to  be  determined  by  jury  from  all  facts 
and  circumstances;  Squires  v.  State  (Tex.  Cr.),  54  S.  W.  772,  issue 
of  manslaughter  is  not  raised  where  homicide  was  on  second  meet- 
ing after  insult  to  female  relative.    See  note,  5  L.  B.  A.  (n.  s.)  817. 

Where  Actions  of  Deceased,   Together  With  Previous  Acts   and 
Threats,  put  defendant  in  such  state  as  would  render  person  of  ordi- 
nary temper  incapable  of  cool  reflection,  there  was  adequate  cause  and 
killiDg  is  manslaughter. 
.  Followed  in  Baltrip  v.  State,  30  Tex.  Ap.  548,  17  S.  W.  1107. 

Where  Homicide  was  Intentionally  Oonunitted  without  express 
malice  or  not  under  circumstances  excusing,  justifying  or  mitigat- 
ing act,  law  implies  malice,  and  offense  is  murder  in  second  degree. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  333,  114  S.  W.  632, 
Connell  v.  State,  46  Tex.  Cr.  262,  81  S.  W.  747,  Turner  v.  State,  16 
Tex.  Ap.  391,  Smith  v.  State,  19  Tex.  Ap.  110,  and  Martinez  v.  State, 
30  Tex.  Ap.  137,  28  Am.  St.  Rep.  896,  16  S.  W.  768,  all  reaffirming 
rule;  Puryear  v.  State,  56  Tex.  Cr.  236,  118  S.  W.  1045,  malice 
implied  from  mere  fact  of  unlawful  killing;  Harrison  v.  State,  47  Tex. 
Cr.  402,  83  S.  W.  703,  and  Pollard  v.  State,  45  Tex.  Cr.  126,  73  S.  W. 
955,  both  holding  court  should  have  defined  adequate  cause;  Spivey 
V.  State,  45  Tex.  Cr.  499,  77  S.  W.  445,  condemning  instruction  which 
required  jury  to  find  that  accused  did  not  act  under  the  immediate 
influence  of  sudden  passion  before  they  could  acquit  him  of  murder 
in  the  second  degree;  Thomas  v.  State,  45  Tex.  Cr.  116,  74  S.  W.  38, 
condemning  instruction  that  if  accused  killed  deceased  with  a  deadly 
weapon,  in  a  sudden  transport  of  passion,  and  not  in  self-defense, 
he  was  guilty  of  murder  in  the  second  degree;  Van  v.  State,  21  Tex. 
Ap.  691,  2  S.  W.  883,  holding  incorrect  charge  that  "any  rash  and 
inconsiderate  killing  without  sedate  and  deliberate  mind  is  upon 
implied  malice,  and  is  murder  in  second  degree";  Perkins  v.  State, 
78  Wis.  556,  47  N.  W.  829,  holding  erroneous,  charge  that  killing  is 
not  justified  by  anything  short  of  actual  present  danger. 

Court  must  Charge  Affirmatively  and  Directly  law  applicable  to 
manslaughter  where  evidence  shows  facts  from  which  jury  might  find 
defendant  guilty  of  manslaughter. 

Approved  in  Beynolds  v.  State,  14  Tex.  Ap.  432,  Tow  v.  State,  22 
Tex.  Ap.  185,  2  S.  W.  585,  Howard  v.  State,  23  Tex.  Ap.  279,  5  S.  W. 
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236,  and  Jones  t.  State,  29  Tex.  Ap.  340,  15  S.  W.  404,  all  reaffirming 
rule;  McHenry  v.  State,  54  Tex.  Cr.  480,  114  S.  W.  117,  in  determine 
Ing  existence  of  sndden  passion  arising  from  adequate  cause,  jury 
shoull  look  to  all  the  facts  in  evidence;  Bice  ▼.  State,  51  Tex.  Cr» 
286,  103  S.  W.  1174,  instruction  as  to  manslaughter  should  have  been 
given  where  there  was  evidence  not  only  of  insulting  language  bnt 
of  demonstration;  Hjeronymous  v.  State,  47  Tex.  Cr.  368,  83  S.  W» 
709,  evidence  of  beating  which  accused  had  received  required  sub- 
mission of  issue  of  manslaughter;  Swain  v.  State,  48  Tex.  Cr.  99,  86 
S.  W.  336,  holding  evidence  demanded  instruction  as  to  manslaughter^ 
Connell  ▼.  State,  45  Tex.  Cr.  162,  75  S.  W.  520,  error  for  court  to 
charge  that  assault  and  battery,  causing  pain,  "might"  constitute 
adequate  cause;  Orman  v.  State,  24  Tex.  Ap.  504,  6  S.  W.  545,  holding 
jury  should  consider  all  circumstances  tending  to  constitute  adequate 
cause. 

Tastimoiiy  of  Defendant's  Witnese  as  to  Declarations  of  defendant 
regarding  circumstances  of  homicide  made  within  thirty  seconds 
thereafter  is  admissible  as  being  res  gestae,  even  though  state's  wit- 
ness had  already  testified  regarding  same  declarations. 

Approved  in  Stephens  v.  State,  20  Tex.  Ap.  270,  holding  statements 
made  after  homicide  and  distant  from  scene  inadmissible  as  res 
gestae;  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Bep.  797,  19 
S.  W.  894,  holding  admissible  statements  made  almost  immediately 
after  rape. 

13  Tez.  Ap.  551-563,  ABBINOTON  T.  STATE. 

Complaint  Need  not  Set  Fortb  Offense  With  Particularity  required 
in  indictment  or  information. 

Beaffirmed  in  Williams  v.  State,  17  Tex.  Ap.  524;  Bell  v.  State,  18 
Tex.  Ap.  55;  Jefferson  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245. 

There  Is  No  Variance  Between  Bond  Describing  Offense  as  "theft  of 
neat  cattle"  and  complaint  charging  defendant  with  stealing  "one 
two  year  old  steer  and  two  yearlings." 

Approved  in  Huizar  v.  State  (Tex.  Cr.),  63  S.  W.  329,  2  Tex.  Ct. 
Bep.  730,  holding  variance  immaterial,  where  complaint  speaks  of 
person  in  first  person  and  information  in  third. 

13  Tex.  Ap.  654r-665,  ABBINOTON  ▼.  STATE. 
Scire  Facias  Perfonns  Function  of  Petition  and  Citation,  and  in 

establishing  essential  matters  therein  alleged,  allegata  and  probata 
must  substantially  correspond. 

Approved  in  McWhorter  v.  State,  14  Tex.  Ap.  240,  and  Burris  v. 
State,  34  Tex.  Cr.  553,  31  S.  W.  396,  both  reaffirming  rule;  Holt  v. 
State,  20  Tex.  Ap.  274,  variance  in  date  between  scire  facias  and  bond 
is  fatal;  Goodin  v.  State,  14  Tex.  Ap.  446,  holding  in  suit  on  forfeited 
bail  bond,  bond  and  judgment  nisi  must  be  introduced  in  evidence^ 
Martin  v.  State,  16  Tex.  Ap.  267,  holding  in  scire  facias  on  forfeited 
bail  bond,  state  need  not  introduce  indictment  or  judgment  thereon;. 
Bragg  V.  State,  18  Tex.  Ap.  297,  holding  citation  in  scire  facias  on 
forfeited  bail  bond  need  not  be  read  in  evidence. 

There  is  Fatal  Variance  Between  Bond  Showing  on  Face  that  it  waa 
taken  by  constable  and  bond  declared  on  in  scire  facias  described  as 
taken  by  sheriff. 

Approved  in  Werbiski  v.  State,  20  Tex.  Ap.  133,  holding  variance 
fatal  where  bail  bond  conditioned  for  appearance  to  answer  and  judg-- 


803  NOTES  ON  TEXAS  BEPOBTS.     13  Tex.  Ap.  555-561 

ment  nisi  reeites  condition  that  defendant  abide  apx>eal;  Holt  v.  State, 

20  Tex.  Ap.  274,  holding  fatal,  variance  of  date  between  bond  in  scire 
facias  and  bond  offered  in  evidence;  Baile7  v.  State  (Tex.  Cr.),  22 
8.  W.  41,  holding  fatal  variance  where  scire  facias  recites  recog- 
nizance as  dated  April  26th,  ^nd  proof  shows  no  date. 

13  Tez.  Ap.  655^58,  HABT  T.  STATE. 

Bern  Facias  Cases  on  Forfeited  Bail  Bonds  and  recognizances  are 
held  to  be  criminal  in  character  and  returnable  on  appeal  to  court  of 
appeals. 

Approved  in  Perry  v.  State,  14  Tex.  Ap.  168,  and  Beddick  v.  State, 

21  Tex.  Ap.  269,  17  S.  W.  465,  both  reaffirming  rule;  State  v.  Arring- 
ton,  13  Tex.  Ap^  612,  holding  state  cannot  appeal  from  judgment 
quashing  bail  bond;  Jones  v.  State,  15  Tex.  Ap.  83,  holding  judgment 
final  on  forfeited  bail  bond  cannot  be  rendered  at  criminal  terms  of 
county  courts;  Short  v.  State,  16  Tex.  Ap.  47,  holding  proceedings 
in  forfeited  bail  cases  after  judgment  nisi  and  issuance  of  citation, 
same  as  in  civil  cases;  Thompson  v.  State,  17  Tex.  Ap.  320,  holding 
scire  facias  cases  subject,  in  practice  and  procedure,  to  rules  gov- 
erning eivil  cases;  Holt  v.  State,  20  Tex.  Ap.  273,  holding  scire 
facias  cases,  after  judgment  nisi,  subject  to  same  rules  as  civil 
cases;  Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35,  holding  final 
judgment  on  forfeited  bail  bond  eannot  be  rendered  at  criminal 
term;  Cox  v.  State,  34  Tex.  Or.  95,  29  S.  W.  273,  holding,  after  for- 
feiture of  bail  bonds,  procedure  and  practice  in  scire  facias  same  as 
in  eivil  eases;  Jeter  v.  State,  86  Tex.  557,  26  S.  W.  49,  holding  appeal 
from  judgment  of  forfeiture  of  bail  bond  lies  to  court  of  criminal 
appeals;  Scott  v.  State,  6  Tex.  Civ.  345,  25  S.  W.  337,  arguendo. 

Defendant  may  Bring  Scire  Facias  Oase  Before  Court  of  Appeals 
for  revision  by  writ  of  error. 

Beafllrmed  in  Houston  v.  State,  13  Tex.  Ap.  559;  Houston  v.  State, 
13  Tex.  Ap.  660. 

Judgment  Nisi,  to  be  Valid,  must  State  That  Same  will  be  made 
final  unless  good  cause  be  shown  at  next  term  of  court  why  defend- 
ant did  not  appear. 

Reaffirmed  in  Thompson  v.  State,  17  Tex.  Ap.  319. 

13  Tto.  Ap.  66&-«69,  HOUSTOK  ▼.  STATE. 

Bendition  and  Entry  of  Judgment  Final  upon  Judgment  nisi  are 
proper  at  civil  term  of  county  court. 

Approved  in  Oox  v.  State,  34  Tex.  Or.  95,  29  S.  W.  273,  reaffirming 
rule;  Scott  v.  State,  6  Tex.  Oiv.  345,  25  S.  W.  337,  arguendo. 

13  TeoL  Ap.  660-561,  HOUSTON  ▼.  STATE. 

Proceeding  on  Forfeited  Bail  Bond  is,  in  Effect,  Suit  upon  Bond 
in  which  scire  facias  serves  office  of  petition  and  citation,  and  is 
founded  on  bond  and  judgment  nisi,  which  must  be  proved  to  entitle 
state  to  judgment  final. 

Approved  in  Goodin  v.  State,  14  Tex.  Ap.  446,  and  Hester  v.  State, 
15  Tex.  Ap.  420,  both  reaffirming  rule;  Nelson  v.  State,  44  Tex.  Cr. 
596,  73  S.  W.  398,  reversing  for  failure  to  prove  judgment  nisi;  Short 
V.  State,  16  Tex.  Ap.  47,  holding  general  denial  in  scire  facias  putb 
all  material  allegations  in  issue;  Lindley  v.  State,  17  Tex.  Ap.  122, 
holding  entry  of  judgment  nisi  essential  to  validity  of  writ  of  scire 
facias;  Werbiski  v.  State,  20  Tex.  Ap.  133,  holding  fatal  variance 
where  bond  contains  no  such  condition  as  stated  in  judgment  nisi. 
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13  Tez.  Ap.  561-580,  KEMP  ▼.  STATE. 

Oluurge  of  Court  Olven  in  Murder  Trial  Wliich  is  Held  to  be  clear 
and  ample  enuneiation  of  law  of  murder  in  second  degree,  man- 
slaughter and  justifiable  homicide  is  set  out  in  statement  of  case. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  330,  333,  114  S.  W.  630, 
632,  approving  charge  set  forth  in  cited  case;  Spangler  v.  State,  42 
Tex.  Gr.  246,  61  S.  W.  318,  holding  proper,  charge  defining  malice  and 
instructing  jury  that  they  might  infer  malice  from  circumstances. 

13  Tez.  Ap.  587-^95,  8ITTEBLEE  ▼.  STATE. 

In  Prosecution  for  Theft,  Where  Prosecution  Belies  on  possession 
of  stolen  property,  any  reasonable  explanation  of  possession  given 
by  defendant  is  admissible  in  evidonce,  and  puts  burden  of  proving 
its  falsity  on  state. 

Approved  in  Miller  v.  State,  18  Tex.  Ap.  38,  Brothers  v.  State,  22 
Tex.  Ap.  463,  3  S.  W.  739,  and  Clark  v.  State,  22  Tex.  Ap.  603,  3  S. 
W.  745,  all  reaffirming  rule;  Howell  v.  State,  16  Tex.  Ap.  98,  holding 
admissible,  evidence  of  conversation  wherein  defendant  gave  reason- 
able explanation  of  possession  of  stolen  property. 

Where  Evidence  Tends  to  Show  00!iniAicit7  of  Witness  in  crime, 
court  should  charge  law  regarding  testimony  of  accomplice. 

Approved  in  Owens  v.  State  (Tex.  Cr.),  20  S.  W.  553,  reaffirming 
rule;  Winn  v.  State,  15  Tex.  Ap.  171,  holding  court  should  instruct 
on  accomplice  testimony  where  evidence  implicates  witness  in  theft; 
Howell  V.  State,  16  Tex.  Ap.  97,  holding  when  testimony  implicates 
witness  as  particeps  criminis,  court  should  charge  on  accomplice 
testimony;  Martin  v.  State,  36  Tex.  Cr.  638,  36  S.  .W.  587,  holding 
when  accomplice  testimony  is  introduced,  court  should  charge  thereon. 

13  Tex.  Ap.  595-600,  47  8.  W.  468,  HOUSTON  ▼.  STATE. 

In  Misdemeanors^  Person  Advising  Others  or  Acting  through  agent, 
whether  present  or  not,  or  whether  acting  with  those  actually  com- 
mitting offense  or  not,  is  principal. 

Approved  in  Schwulst  v.  State,  52  Tex.  Cr.  427,  108  S.  W.  698, 
Strong  V.  State,  52  Tex.  Cr.  135,  105  S.  W.  785,  Candle  v.  State  (Tex. 
Cr.),  74  S.  W.  546,  and  Moncla  v.  State  (Tex.  Cr.),  70  S.  W.  548, 
all  reaffirming  rule;  Winnard  v.  State  (Tex.  Cr.),  30  S.  W.  555,  Rape 
V.  State,  34  Tex.  Cr.  616,  31  8.  W.  652,  and  Bogel  v.  State,  42  Tex. 
Cr.  593,  55  S.  W.  830,  all  holding  all  participants  in  misdemeanor  are 
principals;  Buchanan  v.  State  (Tex.  Cr.),  33  S.  W.  339,  applying  rule 
to  one  who  was  part  owner  of  gambling  establishment;  Beuchert  v. 
State,  37  Tex.  Cr.  506,  40  S.  W.  278,  holding  person  referring  pur- 
chaser to  daughter,  who  sells  liquor,  guilty  of  sale;  Segars  v.  State, 
40  Tex.  Cr.  578,  see  51  S.  W.  212,  holding  all  parties  connected  with 
misdemeanor  principals;  Stephens  v.  State  (Tex.  Cr.),  73  S.  W.  1057, 
arguendo. 

To  Sustain  Oonvlction  Against  Principal  for  Illegal  Purchase  by 
agent,  it  must  be  shown  that  agent,  by  principars  direction,  pur- 
chased and  received  cattle  without  taking  bill  of  sale  therefor. 

•Beaffirmed  in  Brockman  v.  State,  16  Tex.  Ap.  56. 

13  Tez.  Ap.  611-612,  STATE  v.  ABEINOTON. 

Miscellaneous. — ^Ex  parte  Ogden  (Tex.  Cr.),  66  S.  W.  1101,  er- 
roneously cited  to  point  that  municipal  corporation  cannot  pass  an 
ordinance  violative  of  state  law. 
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IS  Tex.  Ap.  618-650,  WALKER  ▼.  STATE. 

Charge  in  Trial  for  Murder  Undertaking  to  Explain  Meaning  of 
reasonable  doubt  is  properly  refused. 

Approved  in  Bramlette  v.  State,  21  Tex.  Ap.  619,  2  S.  W.  767, 
holding  charge  on  reasonable  doubt  substantially  in  language  of 
code  sufficient. 

Charge  must  not  Philosophize  as  to  Katnre  and  Force  of  particular 
species  of  evidence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  court 
should  not  single  out  particular  facts;  White  ▼.  State,  19  Tex.  Ap. 
358,  holding  improper  charge,  "I  charge  you  that  circumstantial  evi- 
dence is  or  may  be  as  convincing  in  establishing  guilt  as  direct  or 
positive  testimony";  Cunningham  v.  State,  20  Tex.  Ap.  168,  holding 
erroneous  charge  on  circumstantial  evidence  ground  for  reversal  if 
excepted  to. 

To  Beceive  Verdict  on  Sunday  is  not  error. 

Approved  in  Powers  v.  State,  23  Tex.  Ap.  69,  5  S.  W.  160,  reaffirm- 
ing rule;  Brown  v.  State,  32  Tex.  Cr.  134,  22  S.  W.  602,  holding  it 
is  not  error  to  receive  and  record  verdict  on  Sunday. 

Variance  is  Immaterial  and  will  not  Vitiate  Verdict  where  words 
are  idem  sonans. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  "murdery";  Wilson  v.  Terri- 
tory of  Arizona,  7  Ariz.  50,  60  Pac.  697,  upholding  verdict  of  "guilty 
of  murder  in  the  second  decree";  Partain  v.  State,  22  Tex.  Ap.  105, 
2  S.  W.  856,  holding  sufficient  verdict  finding  defendant  "guilly'' 
instead  of  "guilty";  Birdwell  v.  State  (Tex.  Cr.),  20  S.  W.  557,  sus- 
taining verdict  convicting  defendant  of  "theift"  and  assessing  pun- 
ishment in  the  "penitenture."  See  notes,  44  Am.  Bep.  716;  100  Am. 
St.  Bep.  337,  346. 

Refusal  of  Oontlnuanco  Is  not  Reversible  Error  if  testimony  sub- 
stantially the  same  as  that  of  absent  witness  was  given  at  trial. 

Approved  in  Jackson  v.  State,  23  Tex.  Ap.  190,  5  S.  W.  373,  Hooper 
V.  State,  29  Tex.  Ap.  615,  16  S.  W.  656,  and  Bush  v.  State,  40  Tex. 
Cr.  541,  51  S.  W.  239,  all  reaffirming  rule;  Pruitt  v.  State,  30  Tex. 
Ap.  159,  16  S.  W.  774,  holding  continuance  not  granted  for  new  evi- 
dence merely  cumulative  of  that  adduced  during  trial;  Gonzales  v. 
State,  30  Tex.  Ap.  261,  16  S.  W.  981,  holding  continuance  properly 
refused  when  same  evidence  secured  from  other  witnesses. 

Declarations  of  Defendant  are  Inadmissible  in  His  Own  Favor  un- 
less part  of  res  gestae  or  of  a  confession  offered  by  the  prosecution. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  361,  5  Am.  St.  Bep.  889, 
6  S.  W.  191,  reaffirming  rule;  Thomas  v.  State,  47  Fla.  105,  36  So. 
164,  court  need  not  charge  that  fact  that  defendant  did  not  try  to 
escape  is  circumstance  in  his  favor;  Stephens  v.  State,  20  Tex.  Ap. 
270,  holding  inadmissible  declarations  of  defendant  made  subse- 
quently to,  and  distant  from,  scene  of  homicide. 

State  may  Oontroyert  Showing  of  Diligence  in  Application  for  con- 
tinuance on  application  for  new  trial,  though  it  did  not  do  so  on 
hearing  of  application  for  continuance. 

Approved  in  Jetton  v.  State,  17  Tex.  Ap.  317,  and  Bichardson  v. 
State,  28  Tex.  Ap.  219,  12  S.  W.  871,  both  reaffirming  rule;  Sargent 
V.  State,  35  Tex.  Cr.  336,  33  S.  W.  365,  holding  on  motion  for  new 
trial  for  refusal  of  continuance,  state  may  show  absent  witnesses  to 
be  fictitious  persons. 

5  Tex.  Notes— 20 
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Befiural  of  Oontlnuance  Because  of  Absence  of  Leading  Oonnsel  for 
accused  is  not  error  where  defendant  was  ably  and  faithfully  repre- 
sented at  the  trial  by  other  counsel. 

Followed  in  Byan  y.  State  (Tex.  Cr.),  35  S.  W.  289. 

Where  Witness  Failed  to  Appear  at  Previous  Term,  though  under 
bond,  and  forfeiture  of  bond  was  not  demanded,  or  other  steps  taken 
to  compel  his  attendance,  there  is  insufficient  showing  of  diligence 
to  support  application  for  continuance. 

Approved  in  Hill  v.  State,  18  Tex.  Ap.  673,  reaffirming  rule;  Massie 
V.  State,  30  Tex.  Ap.  66,  16  S.  W.  771,  holding  attachment  proper 
process  where  witnesses  disobey  subpoena. 

On  Application  for  Continuance,  burden  is  on  defendant  to  show 
diligence. 

Followed  in  Long  v.  State,  17  Tex.  Ap.  129. 

Words  are  Idem  Sonans  if  They  may  be  Sounded  alike  without 
doing  violence  to  the  power  of  the  letters  found  in  the  variant 
orthography. 

See  note,  100  Am.  St.  Bep.  323. 

It  is  Incompetent  for  Accused  to  Prove  by  Sheriff  that  accused 
telegraphed  sheriff  to  come  and  arrest  him,  and  that  when  sheriff 
arrived,  accused  surrendered  voluntarily. 

See  note,  20  L.  B.  A.  (n.  s.)  411. 

It  is  Duty  of  Court  to  Beceive  Verdict  Which  is  Manifestly  In- 
formal and  insufficient,  and  to  call  jury's  attention  to  its  defects  and 
direct  them  as  to  its  correction. 

See  note,  23  L.  B.  A.  727. 

IS  Tex.  Ap.  650-^8,  BOI.ES  v.  STATE. 

Under  Bevised  Codes,  Indictment  may  Contain  as  many  counts  as 
pleader  chooses,  and  indictment  is  sufficient  if  one  count  is  suf- 
ficient. 

Approved  in  Shubert  v.  State,  20  Tex.  Ap.  330,  holding  permissible 
to  insert  as  many  counts  in  indictment  as  provide  for  every  con- 
tingency; Crawford  v.  State,  31  Tex.  Cr.  55,  19  8.  W.  767,  holding 
only  one  conviction  possible  on  indictment  charging  different  of- 
fenses in  separate  c<)unts;  Dancey  v.  State,  35  Tex.  Cr.  618,  34  S.  W. 
939,  holding  preceding  counts  may  be  looked  to  to  supply  defects  in 
subsequent  counts;  State  v.  Lee,  32  Kan.  365,  4  Pac.  656,  holding  no 
error  where  court  omits  to  charge  jury  to  disregard  evidence  under 
count  dismissed  unless  charge  asked.  See  notes,  58  Am.  Dec.  248; 
92  Am.  Dec.  664. 

Indictment  Charging  Forgery  and  Utterance  of  Forged  Instrument, 
knowing  it  to  be  forged,  is  not  objectionable  as  being  duplicitous  or 
charging  distinct  and  separate  felonies. 

Approved  in  Chester  v.  State,  23  Tex.  Ap.  581,  5  S.  W.  126,  re- 
affirming rule;  Baker  v.  State,  25  Tex.  Ap.  25,  8  Am.  St.  Bep.  429,  8 
S.  W.  24,  holding  state  bound  to  elect  between  counts  of  indictment 
only  when  distinct  felonies  charged;  Mason  v.  State,  29  Tex.  Ap. 
30,  14  S.  W.  72,  holding  indictment  good  though  charging  separate 
offenses,  if  of  same  character,  differing  only  in  degree;  Morgan  v. 
State,  31  Tex.  Cr.  8,  18  S.  W.  648,  holding  where  one  xsount  charges 
correct  date,  date  need  not  be  repeated  in  other  counts;  Stebbins  v. 
State,  31  Tex.  Cr.  295,  20  S.  W.  553,  holding  it  is  not  necessary  that 
each  count  should  conclude  as  if  it  were  alone. 
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Eridence  Beinir  Ck>ncladed,  Where  State  Elects  to  Proceed  on  sec- 
ond count  and  abandons  first  count  so  far  as  to  disclaim  conviction 
thereunder,  second  count  is  not  thereby  rendered  insufficient  because 
defective  except  by  reference  to  first  count. 

Approved  in  Manovitch  v.  State,  50  Tex.  Cr.  263,  96  S.  W.  2,  count 
sofficient  though  not  reiterating  words  "then  and  there";  Dooley  v. 
State,  21  Tex.  Ap.  550,  2  S.  W.  885,  holding  telegram  in  name  of 
another  askiug  money,  subject  of  forgery;  Bancey  v.  State  (Tex. 
Cr,),  34  S.  W.  939,  preceding  count  or  counts  may  be  looked  to  to 
supply  an  allegation  in  a  subsequent  count;  Hartley  v.  State,  53  Neb. 
327,  73  N.  W.  748,  holding  count,  though  dismissed,  competent  to 
supply  deficiencies  in  other  counts. 

Xnatrument  Creating  Pecuniary  ObligatiODy  Though  Undated,  is  sub- 
ject of  forgery. 

See  note,  24  L.  B.  A.  34. 

13  Tex.  Ap.  65&-«65,  OHABLBS  ▼.  STATE. 

Betnm  on  Writ  must  State  Namee  of  Persons  Summoned  as  jurors, 
and  must  show  diligence  used  to  serve  persons  on  list  who  have  not 
been  served. 

Approved  in  Bodriguez  v.  State,  23  Tex.  Ap.  506,  5  S.  W.  255, 
holding  sufficient,  if  sheriff  uses  reasonable  diligence  to  summon 
every  person  drawn  on  special  or  other  venire;  Parker  v.  State,  33 
Tex.  Cr.  123,  21  S.  W.  605,  holding  return  shows  sufficient  diligence 
if  showing  that  some  could  not  be  found  at  residence  and  others 
were  nonresidents;  Furlow  v.  State,  41  Tex.  Cr.  14,  51  S.  W.  938, 
sustaining  service  of  venire  though  return  did  not  show  sheriff's 
diligence  in  trying  to  serve  the  unserved  veniremen. 

Slight  Disregard  of  ProviBiQns  Begarding  Summoning  of  Jurors  is 
not  reversible  error  where  impartial  jury  was  obtained  and  defendant 
is  not  prejudiced  thereby. 

Approved  in  Murray  v.  State,  21  Tex.  Ap..  477,  1  S.  W.  525,  3  S. 
W.  109,  holding  no  error  presumed  where  jury  selected  from  original 
special  venire;  Livar  v.  State,  26  Tex.  Ap.  118,  see  9  S.  W.  553,  hold- 
ing officer  making  return  presumed  to  have  done  whole  duty. 

Charge  That  Intoxication  Produced  by  Voluntary  Use  of  Intozl- 
caats  is  no  excuse  for  crime,  nor  mitigation  of  degree  or  penalty 
therefor,  but  mental  condition  may  be  considered  in  determining  de- 
gree of  murder,  is  correct. 

Approved  in  Burkhard  v.  State,  18  Tex.  Ap.  622,  holding  charge 
on  murder  in  second  -degree  warranted  by  evidence  proving  defend- 
ant's temporary  insanity  from  intoxicants;  Clore  v.  State,  26  Tex. 
Ap.  629,  10  S.  W.  244,  holding  sufficient,  charge  on  insanity  resulting 
from  intoxication  substantially  in  language  of  code.  See  note,  36  L. 
B.  A.  474. 

13  Tez.  Ap.  665-669,  FLOBE8  ▼.  STATE. 

Where  Circumatantial  Evidence  is  Belied  On  to  Support  Conviction, 
failure  to  charge  law  governing  such  evidence  is  reversible  error. 

Beaffirmed  in  Montgomery  v.  State,  13  Tex.  Ap.  672.  See  note,  G9 
L.  B.  A.  197,  213. 

Pallnre  to  Produce  Written  Conveyance  of  Animal  allej^ed  to  be 
stolen  is  prima  facie,  but  not  conclusive,  evidence  of  illegality  of 
possession. 

Reaffirmed  in  Gomez  v.  State,  15  Tex.  Ap.  65;  Schindler  v.  Stato, 
15  Tex.  Ap.  396;  Willey  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  572. 
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18  Tex.  Ap.  669-672,  MONTOOMEB7  ▼.  STATE. 

Wliere  Inculpatory  Evidence  is  Circnnutantial,  court  must  instruct 
jury  on  law  governing  circumstantial  evidence. 

Reaffirmed  in  Allen  v.  State,  16  Tex.  Ap.  245;  Vaughn  v.  State,  17 
Tex.  Ap.  564;  Wright  v.  State,  18  Tex.  Ap.  365.  See  note,  69  L.  B. 
A.  196. 
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TEXAS  REPORTS 


GASES  IN  14  TEXAS  APPEALS. 


14  Tax.  Ap.  1-19»  OBESWELIi  ▼.  STATE. 

Wliera  a  Witaaas  Testifles  Differantly  from  What  He  Said  be  wouldy 
Keldy  the  party  prejudiced  is  entitled  to  a  continuance  or  postpone- 
ment on  the  ground  of  surprise. 

Approved  in  Cunningham  t.  State,  20  Tex.  Ap.  168,  holding  motion 
for  a  new  trial  not  the  proper  remedy  for  surprise. 

The  Fact  That  WitnesBes  for  the  State  Befnaed  to  Confer  with  the 
defendant  on  the  adyice  of  the  county  attorney  is  not  ground  for 
reversal. 

Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  632,  holding  fact  that 
•tate's  counsel  held  interviews  with  witness  is  not  ground  for  reversal. 

Where  There  was  No  Bvidence  at  the  Time  of  the  Homicide  to 
show  that  deceased  intended  to  kill  or  injure  defendant,  evidence  of 
deceased's  violent  character  is  inadmissible. 

Approved  in  State  v.  Tolla,  72  N.  J.  L.  519,  62  Atl.  677,  3  L.  B.  A. 
(n.  s.)  523,  rejecting  evidence  of  previous  desire  of  deceased  to  dis- 
honor accused.  See  notes,  124  Am.  St.  Bep.  1028;  3  L.  B.  A.  (n.  s.) 
356. 

Distinguished  in  Williams  v.  State,  14  Tex.  Ap.  109,  46  Am.  Bep. 
238,  reversing  for  excluding  evidence  that  deceased  was  a  violent 
man;  Moore  v.  State,  15  Tex.  Ap.  16,  reversing  where  there  was 
evidence  that  the  deceased  had  assaulted  defendant;  West  v.  State, 
18  Tex.  Ap.  652,  holding  facts  of  assault  sufficient  to  admit  evidence 
of  dangerous  character. 

14  Tez.  Ap.  19-21,  BUST  ▼.  STATE. 

A  Misdemeamv  Oanse  will  not  be  Stricken  from  the  Docket  because 
filed  within  twenty  days  after  the  appeal,  where  defendant's  rights 
have  not  been  prejudiced. 

Approved  in  Nunn  v.  State,  40  Tex.  Cr.  436,  50  8.  W.  713,  hold- 
ing certiorari  would  not  lie  to  compel  the  return  o^  the  transcript 
to  the  clerk  of  the  trial  court  because  filed  after  assignment. 

14  Tes.  Ap.  21-22,  HEATHXOtLT  ▼.  STATE. 

An  Appeal  from  a  Judgment  in  a  Misdemeanor  Case,  where  de- 
fendant was  not  present,  that  commands  that  "execution  or  com- 
mitment may  issue,"  will  be  dismissed. 

(309) 
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DistinguiBhed  in  Terry  ▼.  State,  30  Tex.  Ap.  412,  17  8.  W.  1076, 
holding  a  judgment  for  a  fine  and  costs,  and  that  execution  issue, 
is  final  and  valid. 

14  Tez.  Ap.  22-23,  BBADEN  ▼.  STATE. 

Where  the  Defendant  was  Present,  a  Judgment  in  a  misdemeanor 
case  that  did  not  command  him  to  be  committed  to  jail  until  he  pay 
the  fine  is  not  valid,  and  an  appeal  therefrom  will  be  dismissed. 

Approved  in  Want  v.  State,  14  Tex.  Ap.  25,  reversing  under  rule. 

Denied  in  Terry  v.  State,  30  Tex.  Ap.  412,  17  S.  W.  1076,  holding 
judgment  for  fine  and  costs,  and  that  execution  issue,  is  final. 

14  Tex.  Ap.  24-25,  WANT  ▼.  STATE. 

An  Appeal  from  a  Judgment,  Fining  a  Defendant  who  is  present 
in  court,  but  omitting  to  commit  him  to  jail  .until  the  fine  is  paid, 
will  be  dismissed. 

Approved  in  Wood  v.  State,  37  Tex.  Cr.  90,  38  S.  W.  624,  reversing 
where  record  did  not  show  defendant's  plea. 

Distinguished  in  Terry  v.  State,  30  Tex.  Ap.  412,  17  S.  W.  1076 
holding  judgment  for  fine  and  costs,  and  that  execution  issue,  final; 
McHowell  V.  State,  41  Tex.  Cr.  228,  53  S.  W.  630,  dismissing  appeal 
where  no  final  judgment  in  justice  court  although  judgment  recited 
in  bond. 

14  Tex.  Ap.  2e-31,  DAT  ▼.  STATE. 

An  Information  Charging  Defendant  With  Willfully  Obstructing, 
and  causing  to  be  obstructed,  a  public  road,  is  not  duplicitous. 

Approved  in  Laroe  v.  State,  30  Tex.  Ap.  375,  17  8.  W.  934,  sus- 
taining indictment  joining  two  counts;  Stebbins  v.  State,  31  Tex. 
Cr.  296,  20  S.  W.  553,  holding  fact  that  prosecution  was  not  required 
to  elect  a  count  in  misdemeanor  was  not  error. 

Where  the  Beport  of  a  Jury  of  Bevlew  Describes  a  Line  of  public 
road  different  from  the  one  actually  laid  out,  marked,  used  and 
recognized  as  the  true  road,  the  latter  is  the  true  road  until  authori- 
tatively discontinued. 

Reaffirmed  in  Dodson  v.  State  (Tex.  Cr.),  49  8.  W.  78. 

Distinguished  in  Tarr  v.  State,  55  Tex.  Cr.  273,  116  S.  W.  570,  ac- 
cused not  guilty  of  obstructing  highway  where  he  permitted  use  of 
his  land  as  such  only  until  such  time  as  he  saw  fit  to  fence  it. 

14  Tez.  Ap.  31-32,  FBEESE  ▼.  8TAT£. 

Where  Local  Option  Laws  have  Been  Bepealed,  cases  pending  under 
them  must  be  dismissed. 

Reaffirmed  in  Mulkey  v.  State,  16  Tex.  Ap.  53.  Approved  in  Hall 
V.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying  rule  to  game  law. 
Bee  notes,  94  Am.  Dec.  219;  23  L.  B.  A.  (n.  s.)  243. 

14  Tez.  Ap.  32-35,  FULTON  ▼.  STATE. 

A  Ball  Bond  Binding  the  Sureties  Jointly  and  Severally  for  the 
whole  sum  is  valid. 

Approved  in  Mathena  v.  State,  15  Tex.  Ap.  462,  holding  recogni- 
zance good  although  it  failed  to  state  that  the  sureties  were  "sev- 
erally" bound. 

A  Judgment  «<Nisl"  That  Falls  to  State  That  It  will  be  Made  final 
unless  good  cause  be  shown  why  defendant  did  not  appear  is  fatally 
defective. 


311  NOTES  ON  TEXAS  BEPOBTS.  14  Tex.  Ap.  35-^8 

Approved  in  Thompson  ▼.  State,  17  Tex.  Ap.  319,  Bnstaining  judg- 
ment nisi  nnder  rule. 

Betoxn  of  SberifT  That^  on  a  Day  Specified,  he  executed  process  of 
citation  bj  delivering  to  defendants'  "in  persons  a  true  copy  of  this 
citation,"  is  invalid. 

Distinguished  in  Polnac  v.  State,  46  Tex.  Or.  72,  80  S.  W.  382, 
upholding  return  which  recited  service  on  three  defendants  on  three 
different  days. 

14  Tex.  Ap.  85-49,  MEYERS  ▼.  STATE. 

The  Opinions  of  Experienced  Persons  are  Admissible  to  show  that 
a  gun  was  recently  discharged. 

Approved  in  Head  v.  State,  40  Tex.  Or.  268,  50  S.  W.  353,  admit- 
ting testimony  of  expert  as  to  powder  burns  from  pistol. 

Evidence  That  Defendant's  Boot  Fitted  tlie  Tracks  near  the  place 
of  assault  is  admissible  as  a  circumstance. 

Approved  in  Squires  v.  State  (Tex.  Cr.),  54  S.  W.  771,  following 
rale;  Bryant  v.  State,  18  Tex.  Ap.  115,  admitting  evidence  that 
sheriff  found  blood  on  defendant's  shirt  after  arrest.  See  notes,  94 
Am.  St.  Bep.  342;  28  L.  B.  A.  701. 

14  Tex.  Ap.  49-52,  ANDEBSON  v.  STATE. 

Evidence  by  a  Third  Party  That  the  Person  from  Whom  a  pocket- 
book  was  stolen  identified  it  on  the  day  following  the  theft  is  inad- 
missible as  hearsay. 

Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep. 
806,  90  S.  W.  1014,  where  owner  of  house  burglarized  failed  to  testify 
as  to  want  of  consent,  it  could  not  be  established  by  circumstances; 
Segura  v.  State,  16  Tex.  Ap.  235,  reversing  for  admitting  conversa- 
tion of  witness  with  deceased  two  hours  before  the  homicide;  Fuller 
V.  State,  19  Tex.  Ap.  389,  reversing  for  admitting  hearsay  as  to 
identity  of  a  yearling;  Chumley  v.  State,  20  Tex.  Ap.  557,  reversing 
for  admission  of  hearsay;  Estes  v.  State,  23  Tex.  Ap.  610,  5  S.  W. 
177,  reversing  for  admitting  evidence  of  acts  showing  consciousness 
of  deceased  before  his  death;  Wisdom  v.  State,  42  Tex.  Or.  580,  61 
8.  W.  926,  reversing  for  admitting  hearsay  evidence  of  want  of  con- 
sent of  taking. 

The  Ownership  of  Property  Stolen  and  the  Want  of  the  owner's 
consent  to  taking  must  be  proved  as  alleged,  although  the  theft 
was  from  the  person  of  the  owner. 

Disapproved  in  State  v.  Bathbone,  8  Idaho,  171,  67  Pac.  189^  con- 
sent of  owner  to  taking  is  matter  simply  of  defense. 

14  Tex.  Ap.  62-^7,  EX  PABTE  BEBGEN. 

TTnder  Article  3,  Bevlsed  Penal  Code,  sodomy  is  a  punishable  of- 
fense. 

Approved  in  Oross  v.  State,  17  Tex.  Ap.  477,  sustaining  indictment 
for  sodomy. 

Distinguished  in  Prindle  v.  State,  31  Tex.  Cr.  551,.  37  Am.  St. 
Bep.  833,  21  S.  W.  361,  holding  act  did  not  constitute  sodomy. 

14  Tex.  Ap.  67-^8,  WOOLSET  ▼.  STATE. 

An  Didictment  for  Eemovlng  a  Bock  from  a  Comer  of  a  surveyt 
is  fatally  defective  where  it  omitted  the  word  "willfully.' 

See  note,  94  Am.  Dec.  256. 
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14  Tex.  Ap.  69-60,  STELL  y.  STATE. 

A  Conviction  of  a  Misdemeanor  by  Fiye  Jurors  is  Void,  where  there 
was  no  waiver  of  jury  trial. 

Approved  in  Jones  ▼.  State,  52  Tex.  Cr.  307,  124  Am.  St.  Rep. 
1097,  106  S.  W.  347,  where  one  juror  excused  by  consent,  verdict  of 
eleven  jurors  nullity;  Lott  v.  State,  18  Tex.  Ap.  630,  holding  an 
indictment  by  a  grand  jury  of  thirteen  is  void;  Ogle  v.  State,  43 
Tex.  Cr.  230,  96  Am.  St.  Rep.  860,  63  S.  W.  1011,  holding  a  convic- 
tion under  an  indictment  found  by  thirteen  grand  jurors  was  not 
a  bar  to  subsequent  indictment.     See  note,  43  L.  R.  A.  38,  52,  64,  72. 

Trial  by  Jury  may  be  Waiyed  by  tbe  Accused  in  a  misdemeanor 
case. 

Approved  in  United  States  v.  Praeger,  149  Fed.  478,  jury  may  be 
waived  in  proceeding  to  punish  civilian  for  refusal  to  testify  before 
court-martial. 

14  Tex.  Ap.  61-66,  DOWLEN  ▼.  STATE. 

A  School  Teacher  has  the  Bigrht  to  Moderately  PnniBh  a  Pupil, 
and  a  refusal  to  so  charge  is  reversible  error. 

Approved  in  Stephens  v.  State,  44  Tex.  Or.  69,  68  S.  W.  282,  hold- 
ing evidence  did  not  support  verdict;  Bell  v.  State,  18  Tex.  Ap.  56, 
holding  evidence  sufficient  to  sustain  a  conviction;  Bolding  v.  State,  23 
Tex.  Ap.  175,  4  S.  W.  580,  holding  correction  of  scholar  by  whipping 
not  assault.  See  notes,  102  Am.  St.  Rep.  539,  544;  65  L.  R.  A.  894, 
897,  899,  900. 

14  Tex.  Ap.  67-69,  BBINKOETEB  ▼.  STATE. 

Under  an  Indictment  for  Willfully  Obstructing  a  Bead,  a  charge 
that  the  willful  intent  is  presumed  is  error. 

Approved  in  Drinkoeter  v.  State,  16  Tex.  Ap.  73,  holding  former 
opinion  res  judicata;  Schubert  v.  State,  16  Tex.  Ap.  645,  holding 
necessary  for  the  state  to  show  that  the  act  was  willfully  done; 
Trice  v.  State,  17  Tex.  Ap.  46,  reversing  where  intent  not  proved; 
Black  V.  State,  18  Tex.  Ap.  129,  reversing  for  erroneous  charge  on 
intent  in  trial  for  burglary;  Savannah  etc.  Ry.  v.  State,  23  Fla.  583, 
584,  3  So.  206,  holding  indictment  omitting  word  "willfully"  insuf- 
ficient. 

A  Charge  That  the  Jury  Should  Acquit  if  They  Belieyed  the  de- 
fendant "not  guilty"  is  erroneous. 

Approved  in  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  re- 
versing for  similar  charge;  Wagner  y.  State,  17  Tex.  Ap.  559, 
reversing  for  similar  charge. 

14  Tex.  Ap.  69-70,  VAN  NOT  y.  STATE. 

A  Defendant  cannot  be  Imprisoned  for  a  Violation  of  the  '^ocal 
option"  law. 

Approved  in  Akin  v.  State,  14  Tex.  Ap.  143,  reversing  where  part 
of  penalty  assessed  was  imprisonment. 

14  Tex.  Ap.  70-73,  THOMAS  y.  STATE. 

A  Husband  is  not  Competent  to  Make  an  Affidavit  to  an  informa- 
tion charging  his  wife  with  adultery,  nor  is  he  competent  witness 
against  her  in  such  an  action. 

Approved  in  Knapp  v.  State,  54  Tex.  Cr.  635,  130  Am.  St.  Rep.  903, 
114  S.  W.  837,  legal  wife  of  one  accused  of  bigamy  cannot  testify 
against  him;    Thomas  v.  State,   115  Qa.  235,  41  S.  £.  578,  quaere 
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whether  in  proseeution  for  adultery  husband  of  a  woman  can  testify 
to  fact  of  marriage;  Johnson  y.  State,  27  Tex.  Ap.  135,  11  S.  W.  34, 
holding  wife  not  competent  witness  against  husband  for  assault 
on  her  daughter. 

A  Party  can  Only  Impeach  His  Own  Witnees  when  the  latter  has 
stated  facts  which  are  injurious  to  him. 

Approved  in  Smith  v.  State,  45  Tex.  Cr.  521,  78  S.  W.  520,  and 
Ware  ▼.  State,  49  Tex.  Cr.  415,  92  S.  W.  1094,  both  holding  contra- 
dictory statement  inadmissible  to  impeach  witness  who  had  simply 
failed  to  testify  to  fact  for  state;  Bennett  v.  State,  24  Tex.  Ap.  77, 
5  Am.  St.  Bep.  876,  5  S.  W.  528,  holding  error  to  permit  impeach- 
ment of  a  witness  because  the  prosecution  was  surprised;  Erwin  ▼. 
State,  32  Tex.  Cr.  520,  24  S.  W.  905,  holding  witness  could  not  be 
attacked  because  he  failed  to  testify  as  the  state  expected;  McLean 
V.  State,  32  Tex.  Cr.  524,  24  S.  W.  898,  reversing  for  admitting  testi- 
mony of  wife.    See  note,  21  L.  B.  A.  432. 

14  TeoL  Ap.  73-74,  HUDDLESTON  y.  STATE. 

The  Plea  is  a  Prerequisite  to  the  Validity  of  a  conviction. 
See  note,  13  L.  B.  A.  (n.  a.)  812. 

14  Tez.  Ap.  76-78,  FBENOH  y.  STATE. 

A  Conviction  for  Illegally  Practicing  Medicine  cannot  be  sustained 
under  article  398  of  the  Penal  Code,  because  the  article  conflicts  with 
article  3635  of  the  Bevised  Statutes. 

Approved  in  Queen  Ins.  Co.  v.  State,  86  Tex.  262,  24  S.  W.  400, 
22  L.  B.  A.  483,  holding  a  combination  of  insurance  companies  to 
fix  rates  not  unlawful.    See  note,  94  Am.  Dec.  258. 

Miscellaneous.— Miscited  in  Walls  v.  State,  45  Tex.  Cr.  332,  77  S. 
W.  9. 

14  Tez.  Ap.  78-86,  McNAIB  ▼.  STATE. 

Becent  Possession  Alone  of  Stolen  Property  is  not  sufficient  for  a 
conviction  of  theft,  but  recent  unexplained  possession  is. 

Approved  in  Lehman  v.  State,  18  Tex.  Ap.  177,  51  Aul  Bep.  300, 
holding  possession  after  a  year  not  sufficient  under  facts  to  raise 
the  presumption;  Moreno  v.  State,  24  Tex.  Ap.  403,  6  S.  W.  300, 
holding  possession  without  explanation  is  insufficient  to  sustain  theft. 

An  Instruction  to  the  Jnry  That  They  Should  Acquit  if  they  have 
a  reasonable  doubt  of  the  "guilt  or  innocence''  of  the  defendant  is 
erroneous. 

Approved  in  Holland  v.  State,  14  Tex.  Ap.  185,  holding  similar 
charge  erroneous;  Field  ▼.  State,  55  Tex.  Cr.  528,  117  S.  W.  808, 
charge  that  evidence  of  other  transaction  can  be  considered  only  to 
assist  in  determining  question  of  guilt  "or  innocence"  of  accused, 
is  erroneous;  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  charge 
that  jury  must  believe  "that  defendant  is  not  guilty  beyond  a  rea- 
sonable doubt"  in  order  to  acquit  is  error;  Territory  v.  Baca,  11 
N.  M.  562,  71  Pac.  461,  presumption  of  innocence  is  matter  of  evi- 
dence for  the  accused;  Landers  v.  State  (Tex.  Cr.),  63  S.  W.  558, 
reversing  for  charge  that  jury  should  acquit  if  they  had  a  reason- 
able doubt  that  the  animal  killed  belonged  to  the  prosecutor. 

Distinguished  in  Kitchen  v.  State,  26  Tex.  Ap.  171,  9  S.  W.  462, 
holding  a  similar  charge  not  ground  for  reversaL 
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14  Tex.  Ap.  85-96,  JONES  Y.  STATE. 

Evidence  That  Defendant  Stole  Other  Things  at  the  same  time  that 
he  stole  the  mare  is  admissible  to  show  intent. 

Approved  in  State  v.  Baker,  23  Or.  443,  32  Pae.  162,  admitting 
evidence  showing  that  another  mare  was  stolen  on  the  same  night 
by  defendants;  State  v.  Morris,  27  Wash.  458,  67  Pac.  985,  admit- 
ting evidence  of  another  burglary  near  the  same  time  and  place. 
See  note,  62  L.  B.  A.  277,  283,  320. 

Distinguished  in  Kelley  v.  State,  18  Tex.  Ap.  268,  holding  evidence 
that  horses  were  branded  at  the  same  time  inadmissible  to  show 
that  a  colt  was  stolen  at  the  same  time  with  them;  Smith  v.  State, 
21  Tex.  Ap.  104,  17  S.  W.  563,  rejecting  evidence  of  theft  of  other 
cattle  not  connected  with  theft  of  the  cattle  in  controversy;  Taylor 
V.  State,  22  Tex.  Ap.  545,  3  S.  W.  755,  reversing  where  court  failed 
to  restrict  evidence  to  the  purpose  of  showing  defendant's  intent  to 
commH  rape. 

Ten  Tears'  Imprisonment  for  Horse  Theft  is  not  Excessive,  though 
the  same  jury  awarded  five  years  to  a  codefendant,  who  pleaded 
guilty. 

See  note,  35  L.  B.  A.  573. 

14  Tex.  Ap.  96-102,  COOK  v.  STATE. 

A  Charge  That  an  Accomplice  Is  One  Who  Acts  Before  the  Crime 
is  committed,  and  a  principal  is  one  who  acts  before  and  during  the 
crime,  whether  present  or  not,  is  correct. 

Approved  in  O'Quinn  v.  State,  55  Tex.  Cr.  25,  115  S.  W.  43,  charge 
that  parties  working  in  concert  toward  a  common  unlawful  end  are 
principals  erroneous;  O'Neal  v.  State,  14  Tex.  Ap.  591,  upholding 
definition  of  accomplices  in  Cook  v.  State,  supra;  Lutton  v.  State, 
16  Tex.  Ap.  493,  holding  that  by  furnishing  means  for  another  to 
bring  a  stolen  mule  into  the  state,  the  defendant  became  a  principal; 
Bean  v.  State,  17  Tex.  Ap.  70,  71,  sustaining  similar  charge;  Phillips 
V.  State,  17  Tex.  Ap.  175,  reversing  for  failure  to  charge  the  law  of 
accomplices;  Smith  v.  State,  21  Tex.  Ap.  123,  17  S.  W.  554,  sustain- 
ing charges  under  facts;  Watson  v.  State,  21  Tex.  Ap.  607,  1  S.  W. 
451,  holding  defendant's  acts  of  preparation  in  receiving  stolen 
hogs  for  slaughter  constituted  him  a  principal;  Stone  v.  State,  22 
Tex.  Ap.  191,  2  S.  W.  587,  reversing  for  failure  to  instruct  on  the 
testimony  of  an  accomplice;  Gentry  v.  State,  24  Tex.  Ap.  487,  6  S. 
W.  321,  reversing  ior  erroneous  eharge;  Blain  v.  State,  24  Tex.  Ap. 
636,  7  S.  W.  240,  sustaining  charge;  Dawson  v.  State,  38  Tex.  Cr. 
55,  41  S.  W.  600,  holding  agreeing  to  burning  of  gin  did  not  make 
defendant  a  principal. 

Where  the  Evidence  Is  Circomstantlal,  It  Is  Error  to  Fail  to  give 
an  instruction  on  such  evidence. 

Approved  in  Allen  v.  State,  16  Tex.  Ap.  245,  Vaughn  v.  State,  17 
Tex.  Ap.  564,  and  Wright  v.  State,  18  Tex.  Ap.  365,  all  reaffirming 
rule;  Conner  v.  State,  17  Tex.  Ap.  15,  reversing  for  failure  to  charge 
on  circumstantial  evidence  in  respect  to  both  defendants.  See  note, 
69  L.  B.  A.  196. 

Miscellaneous. — ^McAfee  v.  State,  14  Tex.  Ap.  676,  holding  a  pur- 
chase with  a  knowledge  that  the  cow  was  stolen  did  not  constitute 
theft. 


tl5  NOTES  ON  THAS  BEPOBTS.    14  Tex.  Ap.  102-129 

14  Tez.  Ap.  102-113,  46  Am.  Bep.  237,  WTTJiTAMB  ▼.  STATE. 
Where  There  waa  Evidence  That  Defendant  Killed  the  Deceased 

in  self-defense^  evidence  that  deceased  waa  a  dangerous  man  is  ad* 
siissible. 

Approved  in  Orange  v.  State,  47  Tex.  Or.  339,  83  S.  W.  886,  evi- 
denee  of  unchaste  character  of  deceased  admissible  to  show  proba- 
bility of  his  carnal  intercourse  with  defendant's  wife;  Wallace  v. 
State,  44  Tex.  Or.  303,  100  Am.  St.  Bep.  855,  70  S.  W.  757,  evidence 
that  on  previous  occasion  deceased  had  beaten  defendant  until  she 
was  bloody  should  have  been  admitted;  Lilly  v.  State,  20  Tex.  Ap. 
9,  holding  testimony  that  deceased  was  a  dangerous  man  should  have 
been  admitted.    See  note,  3  L.  B.  A.  (n.  s.)  353. 

One  Who  is  Unlawfolly  and  Violently  Attacked  is  not  bound  to 
retreat  before  killing  his  assailant  in  self-defense. 

Approved  in  Bell  v.  State,  17  Tex.  Ap.  550,  reversing  where  charge 
did  not  state  that  defendant  was  not  bound  to  retreat. 

14  Tex.  Ap.  113-120,  GBAVES  y.  STATE. 

In  a  Prosecution  for  Murder,  Evidence  of  the  Quiet  and  Peaceable 
disposition  of  the  deceased  is  admissible  where  the  opposite  has  been 
testified  to  by  the  defense. 

Approved  in  Jirou  v.  State,  53  TeX.  Or.  21,  108  S.  W.  656,  re- 
affirming rule;  Wakefield  v.  State,  50  Tex.  Cr.  126,  94  S.  W.  1047, 
evidence  that  deceased  had  had  some  previous  trouble  with  his  wife 
did  not  permit  state  to  prove  that  he  was  quiet  and  peaceable. 

Distinguished  in  Gregory  v.  State,  50  Tex.  Cr.  77,  94  S.  W.  1043, 
where  evidence  had  been  introduced  that  deceased  had  debauched 
defendant's  wife,  state  could  not  prove  general  reputation  of  deceased 
for  chastity. 

Defendant  may  Move  to  Ezclnde  Testimony  After  It  has  Oone  to 
the  jury. 

Approved  in  Morton  v.  State,  43  Tex.  Cr.  537,  67  S.  W.  116,  motion 
may  be  made  after  argument  has  begun. 

14  Tex.  Ap.  121-122,  BEHBEN8  Y.  STATE. 

In  a  Trial  for  Maliciously  Pulling  Down  a  Fence,  the  rightful  pos- 
session of  the  fence  is  not  an  issue.' 

Approved  in  Arbuthnot  v.  State,  38  Tex.  Cr.  511,  34  S.  W.  270, 
reaffirming  rule;  Carter  v.  State,  18  Tex.  Ap.  576,  reversing  for  er- 
roneous charge;  dissenting  opinion  in  Bybee  v.  State  (Tex.  Cr.),  20 
S.  W.  825,  826,  majority  holding  removal  of  fence  by  person  to  whom 
disputed  land  was  decreed  was  no  offense. 

Distinguished  in  Pate  v.  State,  46  Tex.  Cr.  485,  81  S.  W.  738,  deed 
to  another  is  admissible  as  evidence  to  disprove  peaceable  and  quiet 
possession;  Adams  v.  State,  47  Tex.  Cr.  39,  81  S.  W.  964,  in  prosecu- 
tion for  malicious  injury  to  real  estate,  actual  ownership  is  in  issue. 

14  Tez.  Ap.  122-129,  ALLISON  v.  STATE. 

One  Who  Informs  the  Owner  That  Another  Intends  to  steal  his 
horse,  and  agrees  to  ostensibly  assist  the  thief,  is  not  an  accomplice. 

Approved  in  Sanchez  v.  State,  48  Tex.  Cr.  593,  122  Am.  St.  Bep. 
772,  90  S.  W.  642,  where  witness  had  consent  of  owner  to  join  de- 
fendant in  theft  of  cattle,  he  was  merely  detective;  Connor  v.  State, 
24  Tex.  Ap.  251,  6  S.  W.  139,  holding  fact  that  horse  was  hoppled  by 
the  owner  with  the  expectation  that  defendant  would  steal  it  did 
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not  constitute  consent;  Bobinson  y.  State,  34  Tex.  Or.  75,  53  Am.  St. 
Bep.  701,  29  S.  W.  40,  holdingr  knowledge  of  owner  that  a  theft  was 
to  be  committed  did  not  constitute  consent. 

Where  the  Defendant  After  Arrest  Wrote  an  Order  for  the  De- 
liyery  of  a  stolen  horse,  but  the  horse  was  not  obtained  under  that 
order,  held  the  order  was  inadmissible. 

Approved  in  Crowder  v.  State,  28  Tex.  Ap.  54,  19  Am.  St.  Bep. 
814,  11  S.  W.  836,  reversing  for  confession  erroneously  admitted; 
Bains  v.  State,  33  Tex.  Cr.  298,  26  S.  W.  399,  reversing  for  omission 
to  charge  on  extent  of  admissibility  of  confessions.  See  note,  53  L. 
B.  A.  406. 

Distinguished  in  Collins  v.  State,  24  Tex.  Ap.  151,  5  S.  W.  851, 
admitting  confession. 

14  T«z.  Ap.  129^135,  MAFE8  ▼.  STATE. 

Where  the  State's  Evidence  is  not  Inconsistent  with  defendant's 
innocence  save  as  to  mere  suspicion,  conviction  will  be  reversed. 

Approved  in  Madison  v.  State,  16  Tex.  Ap.  443,  reversing  where 
evidence  did  not  support  verdict  of  theft  of  hogs. 

14  Tex.  ApL  136-142,  STAPLES  y.  STATE. 

The  Fact  That  the  Person  Arrested  1»y  Defendant  without  a  war- 
rant had  stabbed  defendant's  son  is  a  mitigation,  but  not  a  justifi- 
cation, of  the  arrest. 

Approved  in  Weaver  v.  State,  19  Tex.  Ap.  569,  53  Am.  Bep.  392, 
holding  defendant  was  not  justified  in  killing  deceased  whom  he 
caught  placing  an  obstruction  on  a  railroad  track;  Carter  v.  State, 
30  Tex.  Ap.  557,  28  Am.  St.  Bep.  950,  17  S.  W.  1105,  where  held  a 
killing  in  attempting  an  unlawful  arrest  constituted  manslaughter; 
Pratt  V.  Brown,  80  Tex.  612.  16  S.  W.  445,  holding  railway  company 
not  liable  for  causing  arrest  of  a  drunken  man  in  its  depot. 

Distinguished  in  Ex  parte  Sherwood,  29  Tex.  Ap.  336,  15  S.  W. 
813,  holding  escaped  convict  could  be  arrested  without  warrant. 

An  Arrest  may  be  Made  Withont  a  Warrant  when  a  crime  is  com- 
mitted in  the  presence  of  a  peace  officer  or  other  person  making  the 
arrest. 

Approved  in  Smyth  v.  State,  51  Tex.  Cr.  415,  103  S.  W.  903,  elec- 
tion officer  had  no  power  to  order  arrest.    See  note,  8  L.  B.  A.  530. 

14  Tez.  Ap.  142-144,  AKIN  y.  STATE. 

A  Local  Option  Law  is  not  Valid,  and  a  Conyiction  under  it  is  void 
unless  the  provisions  of  the  Bevised  Statutes  were  complied  with  in 
Its  adoption. 

Approved  in  Chenowith  ▼.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
publication  of  order  putting  local  option  into  force  insufficient  where 
by  the  voluntary  act  of  the  publisher;  Missouri  etc.  By.  Co.  ▼.  Tol- 
bert,  44  Tex.  Civ.  11,  101  S.  W.  1015,  petition  under  stock  law  in- 
sufficient where  precinct  designated  only  by  its  number;  Ex  parte 
Conley  (Tex.  Cr.),  75  S.  W.  301,  local  option  election  invalidated  by 
failure  to  post  one  of  the  five  notices  for  the  requisite  number  of 
days;  Stallworth  v.  State,  16  Tex.  Ap.  346,  holding  evidence  did  not 
warrant  conviction;  McMillan  v.  State,  18  Tex.  Ap.  377,  378,  re- 
versing where  the  evidence  did  not  show  the  contents  of  the  petition 
for  election;  Stallworth  v.  State,  18  Tex.  Ap.  379,  reversing  for  in- 
sufficiency of  evidence;  Ex  parte  Kramer,  19  Tex.  Ap.  125,  reversing 
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where  the  order  for  election  had  not  been  posted  as  required;  Smith 
V.  State,  19  Tez.  Ap.  445,  reversing  where  only  three  copies  of  the 
order  of  election  had  been  posted;  Snearley  y.  State,  40  Tez.  Cr.  51 1, 
52  S.  W.  548,  holding  occupation  tax  could  be  collected  where  the 
local  option  law  was  adopted  subsequent  to  the  passage  of  the  occupa- 
tion tax;  Furrh  ▼.  State,  6  Tex.  Civ.  224,  24  S.  W.  1127,  holding 
election  for  incorporating  a  school  district  void,  where  petition  did 
not  describe  boundaries;  Rayner  v.  Forbes  (Tex.  Civ.),  52  S.  W.  569, 
arguendo. 

Distinguished  in  Williams  t.  State,  52  Tex.  Cr.  431,  107  S.  W.  825, 
indictment  not  defective  because  it  did  not  state  that  result  of  elec- 
tion had  been  declared  by  commissioner's  court. 

14  Tex.  Ap.  144-145,  SAINS  ▼.  STATE. 

An  Information  Omitting  the  Words  "of  Texas"  after  "by  and  with 
the  authority  of  the  state"  is  fatally  defective. 

Approved  in  State  v.  Hazledahl,  2  N.  D.  528,  52  N.  W.  318,  follow- 
ing, the  rule;  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  allegation 
of  particular  election  in  indictment  under  local  option  law  matter  of 
substance  afld  could  not  be  stricken  out;  Brown  v.  State,  46  Tex.  Cr. 
573,  81  S.  W.  718,  omission  of  "by"  from  beginning  of  indictment, 
fatal  defect. 

Distinguished  in  State  v.  Thompson,  4  S.  D.  99,  55  N.  W.  726,  sus- 
taining indictment  omitting  words  "by  authority  of  the  state  of  South 
Dakota";  Jefferson  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245,  holding 
omission  of  same  words  from  complaint  not  fatal. 

14  Tez.  Ap.  147-163,  LUTTBELL  Y.  STATE. 

Where  the  BlU  of  Exceptions  to  Excluded  Evidence  does  not  state 
the  character  of  the  evidence  excluded,  this  court  will  not  pass  upon 
it. 

Approved  in  Buchanan  t.  State,  24  Tex.  Ap.  200,  5  S.  W.  848,  re- 
fusing to  consider  exceptions  not  properly  set  out. 

14  Tex.  Ap.  156-162,  C08TLET  ▼.  STATE. 

A  Ball  Bond  is  a  Subject  of  Forgery. 

Approved  in  Morris  v.  State,  17  Tex.  Ap.  667,  where  the  instrument 
set  out  was  a  telegraphic  dispatch  purporting  to  be  made  by  a  national 
bank;  Dooley  v.  State,  21  Tex.  Ap.  550,  2  S.  W.  885,  holding  a  tele- 
gram asking  for  money  was  a  subject  of  forgery;  Lassiter  v.  State, 
35  Tex.  Cr.  543,  34  S.  W.  752,  holding  a  deed  not  witnessed  or  acknowl- 
edged was  a  subject  of  forgery;  State  v.  Gullette,  121  Mo.  456,  26  S. 
W.  356,  holding  an  order  to  sell  defendant  certain  wearing  apparel  on 
another's  account  constituted  forgery.  See  notes,  8  Am.  St.  Bep.  467; 
24  L.  B.  A.  43. 

Distinguished  in  Anderson  v.  State,  20  Tex.  Ap.  597,  holding  an 
order  for  goods  not  signed  or  written  by  the  party  to  be  bound  was 
not  the  subject  of  forgery. 

A  Written  Instniment^  In  Order  to  be  a  Subject  for  forgery,  must 
be  valid,  if  genuine,  for  the  purpose  intended. 

See  note,  24  L.  B.  A.  33,  38. 

14  Tex.  Ap.  162-164,  PETEBSON  y.  STATE. 

The  Facts  That  Defendant  Entered  the  Prosecutrix's  House,  choked 
her,  and  hit  her  in  the  eye,  and  then  ran  away,  do  not  constitute  an 
assault  with  intent  to  commit  rape. 
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Approved  in  Colline  v.  State,  62  Tex.  Cr.  458,  107  S.  W.  853,  eyi- 
dence  insufficient  to  show  required  intent;  Colton  v.  State,  52  Tex.  Cr. 
57,  105  S.  W.  187,  where  accused  placed  Ms  band  upon  calf  of  prose- 
cutrix's leg  while  she  was  in  bed;  Carroll  ▼.  State,  24  Tex.  Ap.  368, 
6  S.  W.  190,  holding  merely  entering  a  room,  calling  the  party's  name, 
and  then  rushing  out,  did  not  constitute  attempt  to  rape. 

14  Tex.  Ap.  164-166,  LACKET  ▼.  STATE. 

In  a  Trial  for  Carrying  Away  Timber,  Held  Ezror  for  the  Oonrt  to 
refuse  to  charge  that  if  defendant  purchased  from  another  in  good 
faith  he  would  not  be  guilty. 

Approved  in  Thomas  v.  State,  54  Tex.  Cr.  379,  112  S.  W.  1050, 
person  cutting  timber  believing  it  belonged  to  person  who  had  directed 
him  to  cut  it  not  guilty;  Cooper  v.  Langway,  76  Tex.  124,  13  S.  W. 
180,  holding  party  cutting  timber  at  instance  of  overseer  of  a  road 
not  liable;  Matthews  v.  State  (Tex.  Cr.),  42  S.  W.  376,  reversing  on 
a  showing  of  good  faith. 

The  Transcript  Should  Indnde  the  Affidavit  upon  WMch  the  In- 
formation is  based. 

Approved  in  Rose  v.  State,  19  Tex.  Ap.  472,  reversing  where  no 
complaint  appeared  in  the  record;  Wadgymar  v.  State,  21  Tex.  Ap. 
460,  2  S.  W.  768,  reversing  where  no  affidavit  brought  up. 

14  Tex.  Ap.  166-168,  PEEBT  y.  STATE. 

The  State  has  No  Bight  to  a  New  Trial  or  Appeal  from  "scire 
facias"  causes. 

Approved  in  State  v.  French  (Tex.  Cr.),  80  S.  W.  1007,  reaffirming 
rule;  Jeter  v.  State,  86  Tex.  558,  26  S.  W.  49,  holding  court  of  civil 
appeals  had  no  jurisdiction  of  an  appeal  from  judgment  on  a  bail 
bond. 

Distinguished  in  Holt  v.  State,  20  Tex.  Ap.  273,  holding  the  rules 
of  civil  practice  apply  after  the  judgment  ''nisi"  and  reversing  for 
omission  of  verification  of  plea  of  non  est  factum. 

Where  the  Becord  Does  not  Show  the  Authority  and  qualification  of 
a  special  judge  who  tried  the  cause,  the  judgment  will  be  set  aside. 

Approved  in  Wilson  v.  State,  14  Tex.  Ap.  208,  reversing  where  the 
record  did  not  show  that  the  special  judge  was  sworn  as  required; 
Smith  V.  State,  24  Tex.  Ap.  297,  6  S.  W.  41,  reversing  where  selection 
of  the  special  judge  not  properly  shown;  Robertson  v.  State,  14  Tex. 
Ap.  212,  reaffirming  rule;  Schwartz  v.  State,  38  Tex.  Cr.  28,  40  S.  W. 
976,  where  a  case  was  transferred  by  a  special  judge  of  the  district 
court  to  the  county  court,  held  the  transfer  need  not  show  the  qualifi- 
cation of  the  special  judge. 

14  Tex.  Ap.  168-170,  TUBNEB  y.  STATE. 

A  Condition  in  a  Bail  Bond  That  the  Defendant  shall  Abide  the  final 
judgment  of  the  court  vitiates  the  bond. 

Approved  in  Williams  v.  State,  51  Tex.  Cr.  254,  103  S.  W.  930,  bond 
invalid  which  required  personal  appearan(ie  of  defendant  charged  with 
a  misdemeanor;  Nichols  v.  State  (Tex.  Cr.),  83  S.  W.  1114,  bond  in- 
valid which  states  that  defendant  is  charged  with  embezzlement  but 
does  not  state  amount  embezzled;  United  States  v.  Florence,  1  Alaska, 
679,  cost  bond  not  identifying  judgment  appealed  from  is  void;  Wat- 
son ▼.  State,  20  Tex.  Ap.  383,  holding  couditiun  to  appear  at  next 
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term  and  from  daj  to  day  thereafter,  and  not  to  depart  from  the 
court,  onerous;  Mackey  v.  State,  38  Tex.  Gr.  25,  40  S.  W.  983,  and 
Wegner  ▼.  State,  28  Tex.  Ap.  421,  13  S.  W.  609,  where  the  conditions 
were  to  appear  at  the  next  term  and  at  an  impossible  date.  See  note, 
67  Am.  Dec.  774. 

Distinguished  in  Pickett  t.  State,  16  Tex.  Ap.  649,  sustaining  bond 
requiring  appearance  from  day  to  day  and  term  to  term;  Anderson  v. 
State,  19  Tex.  Ap.  300,  where  the  condition  was  to  appear  from  day 
to  day  and  term  to  term  until  discharged  by  the  court. 

14  Tex.  Ap.  171-172,  OAIDWBLL  ▼.  STATE. 

An  Indictment  for  Befusing  to  Make  Out  a  Tax  List  must  conform 
to  chapter  2,  title  96  of  the  Bevised  Statutes. 

Approved  in  Longenotti  v.  State,  22  Tex.  Ap.  63,  2  S.  W.  621,  quash- 
ing an  indictment  for  keeping  a  "pool-table." 

14  Tez.  Ap.  173-174,  EEPPLEB  y.  STATE. 

A  Bond  or  Becognizance  Taken  After  Indictment  must  name  the 
offense  in  the  indictment. 

Approved  in  Langan  v.  State,  27  Tex.  Ap.  499,  11  S.  W.  522,  sus- 
taining a  recognizance  on  an  indictment  for  assault  with  intent  to 
commit  rape.    See  note,  10  L.  B.  A.  847. 

A  Bond  Taken  Before  Indictment  for  "willful  burning*'  does  not 
name  an  offense. 

Approved  in  Hill  ▼.  State,  15  Tex.  Ap.  532,  sustaining  bond  reciting 
that  a  bribe  was  given  a  witness  to  "evade"  criminal  process;  Vivian 
T.  State,  16  Tex.  Ap.  263,  sustaining  bond  for  "theft  of  animals" 
taken  before  indictment;  Douglass  v.  State,  26  Tex.  Ap.  251,  9  S.  W. 
735,  sustaining  a  bond  for -"forgery";  Brown  v.  State,  28  Tex.  Ap.  68, 
69,  11  S.  W.  1023,  holding  a  bail  bond  for  embezzlement  need  not 
allege  that  the  property  stolen  was  worth  over  twenty  dollars. 

14  Tex.  Ap.  175-179,  DBE80H  ▼.  STATE. 

When  the  Transcript  Does  not  Show  That  the  Jury  in  a  criminal 
case  was  sworn,  the  conviction  will  be  set  aside. 

Beaffirmed  in  State  v.  Mitchell,  199  Mo.  108,  97  8.  W.  562;  Sullivan 
v.  State,  18  Tex.  Ap.  626;  Curiel  v.  State,  20  Tex.  Ap.  130;  Biles  v. 
State  (Tex.  Ap.),  4  S.  W.  902;  Cochran  v.  State,  36  Tex.  Cr.  116,  35 
8.  W.  968. 

Where  There  was  No  Evidence  of  a  Fraudulent  Intent  in  taking 
goats,  held  the  conviction  must  be  set  aside. 

Approved  in  Madison  v.  State,  16  Tex.  Ap.  443,  holding  the  selling 
of  hogs  under  an  honest  belief  that  they  belonged  to  defendant  did 
not  constitute  theft. 

Where  the  Property  Taken  was  In  the  Possession  of  a  person  other 
than  the  actual  owner,  the  want  of  consent  of  such  person  to  the  tak- 
ing must  be  proved. 

Disapproved  in  State  v.  Eathbone,  8  Idaho,  171,  67  Pac.  189,  consent 
of  owner  to  taking  is  simply  matter  of  defense. 

14  Tez.  Ap.  179-181,  GBEEB  y.  STATE. 

Where  Jurors  had  Been  Accepted  by  Both  Parties,  held  error  for 
judge  to  excuse  them  of  his  own  motion  for  bias. 

Approved  in  Pierson  v.  State,  18  Tex.  Ap.  560,  sustaining  exclusion 
of  juror  who  was  biased  in  defendant's  favor;  People  v.  Schmitz,  7 


14  Ter.  Ap.  182-205    NOTES  ON  TEXAS  BEPOBTS.  820 

Cal.  Ap.  348,  94  Pac.  411,  challenge  to  juror  after  he  is  sworn  can  be 
only  for  cause  and  upon  proper  showing. 

A  Person  Wlio  has  Been  Convicted  of  a  Felony  Is  Ipso  Facto  abso- 
lutely incompetent  to  act  as  juror. 

Approved  in  Bice  v.  State,  52  Tex.  Cr.  359,  107  S.  W.  833,  reaffirm- 
ing rule. 

14  Tez.  Ap.  182-185;  HOLLAND  y.  STATE. 

.    An  Indictment  for  Adultery  Using  tlie  Words  "male  and  female'* 
for  "man  and  woman''  is  good. 

Approved  in  Gibson  v.  State,  17  Tex.  Ap.  577,  holding  "female" 
synouTmous  with  "woman";  Hildreth  v.  State,  19  Tex.  Ap.  199,  hold- 
ing information  in  the  names  of  the  parties  sufficient. 

The  Fact  Tliat  the  Woman  With  Whom  Defendant  committed  adul- 
tery was  a  common  prostitute  is  no  excuse  or  justification  for  de- 
fendant in  a  prosecution  for  adultery. 

Beaffirmed  in  Guinn  v.  State  (Tex.  Cr.),  65  S.  W.  378. 

A  Charge  Tliat  "The  Defendant  is  Entitled  to  tlie  Benefit  of  a  doubt 
as  to  his  guilt  or  innocence"  is  erroneous. 

Approved  in  Field  v.  State,  55  Tex.  Cr.  528,  117  S.  W.  808,  charge 
that  evidence  of  other  transaction  can  be  considered  only  to  assist  in 
determining  question  of  defendant's  guilt  ''or  innocence"  is  erroneous. 

14  Tex.  Ap.  185-191,  DBYE  y.  STATE. 

An  Indictm«nt  for  Murder  That  Does  not  Set  Out  the  means  with 
which  deceased  was  killed  is  fatally  defective. 

Approved  in  Jackson  v.  State,  34  Tex.  Cr.  39,  28  S.  W.  815,  where 
the  indictment  alleged  killing  by  "shooting." 

Distinguished  in  Bingo  v.  State,  54  Tex.  Cr.  567,  114  S.  W.  120,  in- 
dictment not  defective  for  failure  to  allege  that  deceased  was  a 
"reasonable  creature  in  being";  Brown  v.  State,  43  Tex.  Cr.  297,  65  S. 
W.  531,  holding  there  was  no  variance  where  indictment  alleged  that 
murder  was  committed  with  a  "Winchester  rifle"  and  proof  showed 
that  it  was  done  with  a  "Colt's  rifle";  Bean  v.  State,  17  Tex.  Ap.  68, 
holding  unnecessary  to  allege  that  the  deceased  was  a  "reasonable 
being.' 


»> 


14  Tez.  Ap.  192-195,  CLUBB  y.  STATE. 

A  Husband  cannot  Testify  to  Conununications  Made  to  him  by  his 

wife  while  the  marriage  relation  existed. 

Distinguished  in  Bichards  v.  State,  55  Tex.  Cr.  280,  116  S.  W.  587, 
wife  of  prosecuting  witness  may  testify  to  promise  made  by  him  in 
presence  of  third  persons. 

14  Tez.  Ap.  200-205,  THOMAS  y.  STATE. 

The  Burden  of  Proving  a  •'Willful"  and  '"Wanton"  killing  of  a 
dumb  animal  is  on  the  state. 

Approved  in  Huffman  v.  State,  53  Tex.  Cr.  489,  110  S.  W.  749,  where 
person  has  good  fence  around  his  land,  he  may  shoot  fence-breaking 
cattle  to  protect  his  crop;  Bainwater  v.  State,  46  Tex.  Cr.  497,  81  S. 
W.  39,  court  should  have  charged  jury  that  words  were  not  slanderous 
unless  uttered  maliciously  and  wantonly;  Lane  v.  State,  16  Tex.  Ap. 
177,  178,  holding  killing  of  a  vicious  horse  in  order  to  protect  his 
property  was  not  **willful";  Brown  v.  State,  16  Tex.  Ap.  249,  citing 
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but  not  applying  rule  where  no  statement  of  facts  set  up;  Wood  ▼. 
State,  16  Tex.  Ap.  577,  reversing  where  evidence  did  not  show  a 
''willful"  disturbance  of  a  religious  meeting;  Shubert  v.  State,  16  Tex. 
'  Ap.  646,  reversing  where  evidence  did  not  show  that  road  was  "will- 
fully" obstructed;  and  see,  also,  Baker  ▼.  State,  21  Tex.  Ap.  267,  17  S. 
W.  145,  and  Trice  v.  State,  17  Tex.  Ap.  46,  to  same  effect;  Black  v. 
State,  18  Tex.  Ap.  129,  reversing  for  charge  that  intent  to  steal  was 
presumed,  from •  entry  and  taking  away  of  goods;  Ayres  v.  State,  21 
Tex.  Ap.  405,  17  S.  "W.  254,  reversing  for  charge  that  burden  of  prov- 
ing an  alibi  is  on  the  defendant;  Farmer  v.  State,  21  Tex.  Ap.  425, 
2  S.  W.  768,  where  defendant  shot  the  horse  to  prevent  its  injuring  his 
own;  Davis  v.  State,  22  Tex.  Ap.  50,  2  S.  W.  6S1,  holding  evidence 
sufficient  to  sustain  conviction  of  willful  maiming;  Reedy  v.  State,  22 
Tex.  Ap.  272,  2  S.  W.  591,  reversing  for  excluding  evidence  to  show 
that  the  animals  killed  were  trespassers;  Ferguson  v.  State,  36  Tex. 
Cr.  62,  35  S.  W.  370,  holding  that  charge  on  perjury  must  state  that 
defendant  willfully  swore  falsely;  State  v.  Alcorn,  78  Tex.  393,  14 
8.  W.  664,  where  clerk  kept  office  at  a  place  not  the  county  seat  on 
order  of  the  county  commissioners,  held  his  act  was  not  "willful"; 
Savannah  etc.  Ky.  v.  State,  23  Fla.  583,  3  So.  206,  holding  indictment 
for  obstructing  a  road  insufficient  for  omitting  word  "willfully";  Htint 
V.  State,  3  Ind.  Ap.  386,  29  N.  E.  934,  holding  evidence  insufficient  to 
establish  a  willful  killing  of  a  hound. 

Th©  Word  "Willful"  Means  With  Evil  Intent,  or  legal  malice,  or 
without  reasonable  ground  for  believing  the  act  to  be  lawful. 
Approved  in  Caldwell  v.  State,  55  Tex.  Cr.  166,  131  Am.  St.  Rep. 
i  809,  115  S.  W.  597,  evidence  that  presence  of  dog  among  sheep  would 

have   caused   damage   admissible   to    rebut   malice    and   wantonness; 
I  Worthington  v.  State,  53  Tex.  Cr.  180,  109  S.  W.  188,  accused  not 

,  guilty  of  theft  if  at  time  he  found  property  he  intended  to  restore 

it  to  owner;  United  States  v.  Praeger,  149  Fed.  479,  refusal  to  testify 
before  court-martial  upon  advice  of  counsel  that  answer  might  in- 
criminate, not  "willful";  Roberts  v.  United  States,  126  Fed.  904,  kill- 
ing due  to  reckless  and  negligent  use  of  means  calculated  to  take  the 
life  of  another  is  willful;  State  v.  Prater,  130  Mo.  Ap.  355,  109  S. 
W.  1049,  applying  definition  to  offense  of  willfully  maiming  stock; 
Owens  V.  State,  19  Tex.  Ap.  249,  sustaining  same  definition  in  indict- 
ment for  willfully  driving  away  an  animal;  Loyd  v.  State,  19  Tex.  Ap. 
322,  sustaining  similar  definition  of  "willfully"  obstructing  a  road; 
Rose  V.  State,  19  Tex.  Ap.  471,  reversing  for  charge  that  "willfully" 
meant  "voluntarily  and  knowingly";  Clark  v.  State,  23  Tex.  Ap.  262, 
5  S.  W.  116,  not  reversing  where  no  exception  was  taken  to  omission 
to  define  "willful";  Wheeler  v.  State,  23  Tex.  Ap.  599,  5  S.  W.  161, 
holding  a  charge  that  driving  away  a  horse  must  be  done  with  intent 
to  defraud  covers  the  word  "willful";  Sneed  v.  State,  28  Tex.  Ap.  57, 
11  S.  W.  834,  holding  definition  insufficient;  Browder  v.  State,  30  Tex. 
Ap.  616,  18  S.  W.  198,  reversing  for  failure  to  define  "willful"  on  re- 
quest of  defendant;  Mahle  v.  State  (Tex.  Ap.),  13  S.  W.  999,  turning 
horses  out  of  defendant's  pasture  and  notifying  owner  thereof  is  not 
driving  them  from  their  accustomed  range;  and  Wells  v.  State  (Tex. 
Ap.),  13  S.  W.  889,  to  the  same  effect,  although  a  cattle  owner  owned 
a  few  acres  in  the  inclosed  pasture;  Wilson  v.  State  (Tex.  Ap.),  19 
S.  W.  255,  allowing  a  stray  calf  to  accompany  defendant's  cow  to 
prevent  calf's  death  is  not  willfully  removing  it  from  its  accustomed 

6  Tex.  Notes— 21 


14  Tex.  Ap.  205-217    NOTES  ON  TEXAS  BBPOETS.  322 

range;  Sanders  t.  State  (Tex.  Cr.),  26  S.  W.  62,  employee  obstructing 
highway  in  obedience  to  orders  of  superior  railway  officer  is  no  excuse; 
Holmes  v.  State,  39  Tex.  Cr.  232,  73  Am.  St.  Eep.  922,  45  S.  W.  488, 
sustaining  definition  in  prosecution  for  disturbing  religious  worship. 
See  note,  47  Am.  Bep.  310. 

14  Tex.  Ap.  205-208,  WILSON  v.  STATE. 

Where  the  Transcript  Does  not  Show  How  the  Special  Judge  was 
■elected  or  that  he  was  sworn,  the  judgment  will  be  reversed. 

Approved  in  Smith  t.  State,  24  Tex.  Ap.  297,  6  S.  W.  41,  reversing 
under  rule;  Schwartz  v.  State,  38  Tex.  Cr.  28,  40  S.  W.  976,  holding 
unnecessary  that  appointment  and  qualification  of  special  judge  should 
accompany  order  of  transfer  to  county  court. 

Where  Defendant  Explained  Posaesalon  of  Property  by  ba,ying  that 
he  found  it,  held,  a  charge  on  property  found  was  essential. 

Approved  in  "Warren  v.  State,  17  Tex.  Ap.  210,  reversing  for 
erroneous  charge  on  intent  to  appropriate  lost  property.  See  note^  37 
L.  B.  A.  124. 

14  Tex.  Ap.  209,  McHENBY  ▼.  STATE. 

Where  the  Becord  Does  not  Show  That  the  Jury  wa«  Sworn,  or  that 
the  defendant  pleaded,  the  judgment  will  be  set  aside. 

Beaffirmed  in  Biles  v.  State  (Tex.  Ap.),^4  S.  W.  902;  Stewart  v. 
State,  18  Tex.  Ap.  626;  Curiel  v.  State,  20  Tex.  Ap.  130;  Cochran  v. 
State,  36  Tex.  Ap.  116,  35  S.  W.  968. 

14  Tex.  Ap.  210-211,  WOLF  ▼.  STATE. 

Taking  Com  Without  Owner's  Consent  in  Order  to  reimburse  one- 
self for  debt  is  not  theft. 

Distinguished  in  Toung  v.  State,  34  Tex.  Cr.  292,  30  S.  W.  238,  hold- 
ing evidence  showed  fraudulent  taking  of  a  watch  with  intent  to  steal. 

14  Tex.  Ap.  211-212,  BOBEBTSON  ▼.  STATE. 

Where,  in  Scire  Facias,  the  Original  Forfeiture  or  Judgment  Nisi 
was  defective,  the  county  attorney  should  amend  and  correct  it  before 
proceeding  to  trial. 

Beaffirmed  in  Bailey  v.  State  (Tex.  Cr.),  22  S.  W.  41. 

State  cannot  have  New  Trial  in  Scire  Facias  on  forfeited  bail  bond. 
Approved  in  State  v.  French  (Tex.  Cr.),  80  S.  W.  1007,  state  has  no 
right  of  appeal  in  scire  facias.  * 

14  Tex.  Ap.  21S-217,  HEATH  ▼.  STATE. 

An  Alteration  in  a  Bail  Bond  Vitiates  It,  and  the  Burden  is  always 
on  the  party  producing  it  to  explain  the  alteration  if  it  is  apparent. 

Approved  in  Collins  v.  State,  16  Tex.  Ap.  281,  reversing  for  ad- 
mitting bond  with  unexplained  alteration  in  name;  Gragg  v.  State, 
18  Tex.  Ap.  298,  holding,  on  amendment  of  bond,  the  proper  prac- 
tice would  be  to  attack  its  validity,  and  not  to  plead  ''non  est 
factum";  Wegner  v.  State,  28  Tex.  Ap.  420,  13  S.  W.  608,  holding 
bond  invalidated  by  addition  of  figure  ''9"  after  "188";  and  on  re- 
hearing in  Wegner  v.  State,  28  Tex.  Ap.  422,  13  S.  W.  609,  to  same 
effect;  Butler  v.  State,  31  Tex.  Cr.  64,  19  S.  W.  676,  where  figures 
''1890"    were    changed   to    "1891";  Kansas    etc.    Co.    v.    Coalson,    22 
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Tex.  C!t.  67,  54  S.  W.  389,  holding  a  plea  not  necessary  where  the 
alteration  is  apparent  on  its  face;  Barber  v.  Geer,  23  Tex.  Civ.  532, 
57  S.  W.  59|  reversing  where  mutilated  letter  admitted  without  ex- 
planation.    See  note,  86  Am.  St.  Bep.  106. 

Distinguished  in  Gragg  v.  State,  18  Tex.  Ap.  296,  holding  amend- 
ment in  the  bond  of  date  of  prebentment  of  the  indictment  not  ma- 
terial error. 

14  T«x.  Ap.  217-221,  HASLET  ▼.  STATE. 

The  Entry  of  a  Presentxnent  of  an  Indictment  need  not  name  the 
offense. 

Approved  in  Spear  ▼.  State,  16  Tex.  Ap.  113,  and  Tellison  v.  State, 
35  Tex.  Cr.  389,  33  S.  W.  1082,  both  reaffirming  rule;  Steele  v.  State, 
19  Tex.  Ap.  427,  holding  a  correct  statement  of  the  offense  did  not 
▼itiate  the  entry. 

Where,  After  Dismissal  of  a  Proeecntion  from  the  county  court 
because  the  certificate  to  the  proceedings  in  the  district  court  was 
insufficient,  the  county  attorney  filed  a  new  certificate  and  pro- 
ceeded with  the  case,  held,  such  action  was  not  error. 

Approved  in  Palmer  ▼.  State  (Tex.  Cr.),  70  S.  W.  206,  where  the 
first  certificate  filed  was  dated  before  the  beginning  of  the  term; 
Mitten  v.  State,  24  Tex.  Ap.  348,  6  S.  W.  196,  reversing  where  court 
overruled  plea  to  jurisdiction  where  the  transcript  showed  the  action 
was  barred;  Johnson  v.  State,  28  Tex.  Ap.  563,  13  S.  W.  1005, 
holding  affixing  of  seal  by  amendment  to  certificate  of  transfer  was* 
not  error;  Hawkins  v.  State,  17  Tex.  Ap.  596,  where  the  case  had 
been  dismissed  for  an  impossible  date  as  to  the  time  of  the  offense. 

14  Tex.  Ap.  222-224,  OONLEE  ▼.  STATE. 

Where  an  Indictment  Alleged  Certain  Slanderous  Words  uttered 
against  a  female,  but  the  proof  was  of  other  words,  held,  the  vari- 
ance was  fatal. 

Approved  in  Dobbs  ▼.  State,  55  Tex.  Cr.  485,  117  S.  W.  800, 
allegation  of  statement  that  certain  woman  was  of  bad  character 
not  sustained  by  proof  of  question  whether  woman  of  bad  character 
would  be  permitted  to  remain  in  house;  Boberts  v.  State,  51  Tex.  Cr. 
29,  100  S.  W.  151,  variance  where  language  proved  contained  excep- 
tion of  person  not  excepted  in  language  alleged;  West  v.  State,  44 
Tex.  Cr.  419,  71  S.  W.  968,  reversing  where  language  used  was  not 
substantially  proved;  Humbard  v.  State,  21  Tex.  Ap.  208,  17  S.  W. 
126,  reversing  for  variation  between  names  in  indictment  and  proof; 
Prisby  v.  State,  26  Tex.  Ap.  183,  9  S.  W.  464,  reversing  where  lan- 
guage used  was  not  substantially  proven;  Barnett  v.  State,  35  Tex. 
Cr.  281,  33  S.  W.  340,  holding  indictment  not  supported  by  proof  of 
language  of  similar  import. 

Distinguished  in  Eelley  v.  State,  51  Tex.  Cr.  152,  101  S.  W.  231,  no 
variance  where  language  imputed  is  proved  and,  in  addition,  other 
language  not  varying  sense;  Wagner  v.  State,  17  Tex.  Ap.  558, 
reversing  where  court  excluded  evidence  of  acts  to  support  a  general 
charge  of  unchastity;  Moore  v.  State,  20  Tex.  Ap.  240,  where  words 
of  defendant  were  that  he  had  a  large  sum  of  money  in  the  bank,  and 
the  indictment  alleged  that  he  said  he  had  five  thousand  dollars. 
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14  Tez.  Ap.  225-226,  OSBOBNE  v.  STATE. 

Wbere  fhe  Information  Charged  an  Assault  on  "Granberry  Byrd,** 
and  the  proof  showed  the  party  to  be  "Granville  Byrd/'  held,  the 
variance  fatal. 

Approved  in  Honeycut  v.  State,  23  Tex.  Ap.  72,  3  S.  W.  716,  re- 
versing for  admitting  proof  of  mortgage  of  crop  where  the  indict- 
ment alleged  mortgage  of  bales  of  cotton. 

14  TOZ.  Ap.  233-234,  8EDBEBBY  Y.  STATS. 

An  Indictment  for  Violating  a  Local  Option  Law  conforming  to 
article  373  of  Penal  Code  is  sufficient. 

Beaffirmed  in  McMillan  v.  State,  18  Tex.  Ap.  376. 

Distinguished  in  Dixon  v.  State,  21  Tex.  Ap.  518,  1  S.  W.  449, 
holding  indictment  insufficient  for  not  alleging  name  of  person  to 
whom  liquor  was'  sold;  Stewart  v.  State,  35  Tex.  Or.  393,  33  S.  W. 
1081,  holding  indictment  insufficient. 

Where  the  Becord  Does  not  Show  Proof  of  the  Venue,  the  con- 
viction will  be  reversed. 

Approved  in  State  v.  First  Nat.  Bank,  3  S.  D.  54,  51  N.  W.  781, 
reversing  where  venue  not  proved. 

14  Tez.  Ap.  234-235,  TALLANT  v.  STATE. 

An  Information  for  Theft  Omitting  to  Charge  Taking  "with  intent 
to  deprive  owner  of  the  value"  is  fatally  defective. 

Approved  in  Peralto  v.  State,  17  Tex.  Ap.  578,  following  rule; 
Jones  V.  State,  25  Tex.  Ap.  622,  8  Am.  St.  Rep.  450,  8  S.  W.  802, 
reversing  where  word  "appriate"  used  in  indictment  for  "appro- 
priate." 

14  Tez.  Ap.  235-237,  McELEOY  ▼.  STATE. 

An  Indictment  for  Murder  Omitting  <*With  Malice  Aforethought^ 
is  fatally  defective. 

Approved  in  Sharpe  v.  State,  17  Tex.  Ap.  508,  admitting  evidence 
of  murder  in  perpetration  of  robbery  under  allegation  of  killing  with 
"malice  aforethought";  Cravey  v.  State,  36  Tex.  Cr.  92,  61  Am.  St 
Rep.  835,  35  S.  W.  659,  holding  omission  of  word  "aforethought" 
after  malice  fatally  defective;  dissenting  opinion  in  Cain  v.  State, 
42  Tex.  Cr.  217,  59  S.  W.  279,  majority  sustaining  definition  of  malice 
aforethought  as  charged. 

14  Tez.  Ap.  238,  SHEFFIELD  v.  STATE. 

An  Indictment  for  Betailing  Liquors  Without  a  License  is  fatally 
defective  where  it  does  not  allege  the  amount  of  taxes  due. 

Approved  in  Rather  v.  State,  15  Tex.  Ap.  558,  applying  rule  to 
sale  of  medicated  bitters.     See  note,  94  Am.  Dec.  257. 

Distinguished  in  Mansfield  v.  State,  17  Tex.  Ap.  471,  holding  un- 
necessary to  prove  that  taxes  due  to  both  state  and  county. 

14  Tex.  Ap.  239-240,  McWHORTER  v.  STATE. 

A  Judgment  Nisi  That  Does  not  Becite  That  the  Same  shall  be  made 
final  unless  good  cause  be  shown  why  defendant  did  not  appear 
is  fatally  defective. 

Approved  in  Watkins  v.  State,  16  Tex.  Ap.  647,  reversing  judg- 
ment on  defective  judgment  "nisi";  Lindley  v.  State,  17  Tex.  Ap. 
122,  reversing  under  rule. 
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A  Jndgmeiit  Final  on  a  Ball  Bond  cannot  be  Had  without  proving 
the  bond  and  the  judgment  nisi. 

Approved  in  Nelson  v.  State,  44  Tex.  Cr.  596,  73  S.  W.  398,  revers- 
ing for  failure  to  prove  judgment  nisi;  Martin  v.  State,  16  Tex.  Ap. 
267,  holding  that  the  indictment  could  not  be  attacked  on  scire  facias; 
Gragg  V.  State,  18  Tex  Ap.  297,  holding  unnecessary  to  read  the  cita- 
tions issued  under  judgment  "nisi";  Reddick  v.  State,  21  Tex.  Ap. 
269,  17  S.  W.  465,  reversing  for  excluding  evidence  of  defendant  to 
indictment;  Burris  v.  State,  34  Tex.  Cr.  553,  31  S.  W.  396,  where  the 
"scire  facias"  was  dismissed,  held,  error  to  take  another  forfeiture 
on  the  bond. 

14  Tex.  Ap.  240-266,  EX  PABTE  GILSTBAP. 

Byidence  That  the  Prosecntlng  Witness  Himself  Admitted  that  he 
committed  the  crime  charged  is'  admissible  on  behalf  of  the  accused. 

Distinguished  in  Lawrence  v.  State,  45  Fla.  44,  34  So.  88,  rejecting 
evidence  of  dangerous  character  of  deceased  as  tending  to  show  that 
someone  else  maj  have  killed  him. 

14  Tex.  Ap.  266-271,  LEE  Y.  STATE. 

When  All  the  Evidence  is  Oircomstantial,  It  is  Error  not  to  Charge 
on  the  character  of  that  evidence. 

Approved  in  Howell  v.  State,  16  Tex.  Ap.  97,  following  rule;  Con- 
ner V.  State,  17  Tex.  Ap.  15,  reversing  where  the  charge  was  limited 
to  one  of  two  joint  defendants;  dissenting  opinion  in  Cabrera  v.  State, 
56  Tex.  Cr.  168,  118  S.  W.  1067,  majority  holding  charge  on  circum- 
stantial evidence  unnecessary  where  direct  evidence  proved  defend- 
ant's presence  at  time  of  crime.    See  note,  69  L.  B.  A.  196. 

14  Tex.  Ap.  271-306,  BOHANNON  v.  STATE. 

An  Indictment  for  Murder  Need  not  Allege  That  the  Deceased  was 
a  reasonable  creature. 

Approved  in  Bingo  v.  State,  54  Tex.  Cr.  567,  114  S.  W.  120,  Ogden 
y.  State,  15  Tex.  Ap.  459,  and  Bean  v.  State,  17  Tex.  Ap.  68,  all 
following  rule;  Walker  v.  State,  19  Tex.  Ap.  180,  sustaining  indict- 
ment for  murder  which  simply  set  forth  name  of  deceased. 

An  Allegation  of  KUling  With  Malice  Aforethought  is  a  sufficient 
allegation  of  express  malice. 

Approved  in  Sharpe  v.  State,  17  Tex.  Ap.  508,  sustaining  convic- 
tion of  murder  in  perpetration  of  robbery  under  indictment  of  kill- 
ing with  malice   aforethought;  dissenting  opinion,   Sharpe   v.   State, 

17  Tex.  Ap.  501,  majority  admitting  evidence  of  killing  in  perpetra- 
tion of  robbery  under  indictment  of  killing  with  malice  aforethought. 

The  Court  May,  of  Its  Own  Motion  and  in  Its  Discretion,  change 
the  venue  to  a  county  not  adjoining  it. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  617,  117  S.  W.  864,  refusal 
to  change  venue  not  reversible  error,  in  absence  of  abuse  of  discre- 
tion; Wallace  v.  State,  48  Tex.  Cr.  320,  87  S.  W.  1041,  where  de- 
fendant moved  for  change  of  venue  without  naming  county;  Augus- 
tine V.  State,  41  Tex.  Cr.  70,  96  Am.  St.  Eep.  765,  52  S.  W.  79,  action 
of  court  will  not  be  disturbed  in  absence  of  oppression;  Murphy  v. 
District  Court,  14  N.  D.  547,  105  N.  W.  730,  in  changing  venue  court 

18  not  limited  to  adjoining  counties  or  judicial  districts;  Steagald  v. 
State,  22  Tex.  Ap.  495,  3  S.  W.  780,  reversing  for  failure  to  cliange 
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venue  under  facts;  Woodson  v.  State,  24  Tex.  Ap.  161,  6  S.  W.  185, 
sustaining  refusal  to  change  venue  under  similar  facts;  Fizzell  v. 
State,  30  Tex.  Ap.  54,  16  S.  W.  752,  sustaining  change  by  judge  of 
his  own  motion  to  adjoining  county  not  in  his  own  district;  Sims 
V.  State,  36  Tex.  Cr.  166,  36  S.  W.  259,  holding  not  necessary  that  a 
special  venire  should  be  summoned  before  a  change  of  venue  can  be 
made;  Gains  v.  State  (Tex.  Cr.))  37  S.  W.  332,  sustaining  court's 
refusal  to  change  venue  in  assault  to  kill  ease;  Nite  v.  State  (Tex. 
Cr.),  54  S.  W.  766,  sustaining  such  a  change  although  defendant  ob- 
jected to  it;  Bobinson  v.  State  (Tex.  Cr.),  63  S.  W.  870,  sustaining 
change  of  venue;  dissenting  opinion,  Meyers  v.  State,  39  Tex.  Cr. 
514,  46  S.  W.  818,  majority  holding  change  of  venue  should  have  been 
granted  under  facts. 

Distinguished  in  Moore  v.  State,  46  Tex.  Cr.  57,  79  S.  W.  566, 
court  not  justified  in  changing  venue  to  county  other  than  that  con- 
taining nearest  courthouse,  except  upon  proper  showing  as  to  latter 
county. 

The  Refusal  of  a  Oontlnuaace  will  not  be  BevlBed  in  the  absence 
of  a  bill  of  exceptions. 

Approved  in  Spear  v.  State,  16  Tex.  Ap.  113,  following  rule. 

The  Entry  of  the  Presentment  of  an  Indictment  is  sufficiently 
designated  by  its  file  number. 

Approved  in  Tyson  v.  State,  14  Tex.  Ap.  390,  permitting  addition 
of  word  "open"  before  "court"  in  record  of  presentment;  English 
V.  State  (Tex.  Ap.),  18  S.  W.  679,  an  entry  of  file  number  "154"  does' 
not  designate  a  case  bearing  file  number  "172";  Tellison  v.  State, 
35  Tex.  Cr.  389,  33  S.  W.  1082,  where  the  name  and  nature  of  the 
offense  not  entered. 

Miscellaneous.— Cited  in  Gibson  v.  State,  53  Tex.  Cr.  360,  110  S. 
W.  47,  jurisdiction  of  new  forum  cannot  be  questioned  unless  ex- 
ceptions are  saved  in  court  that  granted  change  of  venue. 

14  Tex.  Ap.  806-312,  JOHNSON  ▼.  STATE. 

The  Failure  of  the  Record  to  Show  That  Defendant  was, asked 
whether  he  had  anything  to  say  why  sentence  should  not  be  pro- 
nounced is  not  error. 

Af^roved  in  Bohannon  v.  State,  14  Tex.  Ap.  305,  following  rule; 
Darter  v.  State,  44  Tex.  Cr.  192,  69  S.  W.  510,  refusal  to  hear  motion 
for  new  trial  not  error  unless  injury  shown. 

A  Motion  in  Arrest  of  Judgment  la  not  Proper  Procedure  to  show 
that  the  clerk  of  the  court  was  not  the  clerk  "de  jure." 

Approved  in  Weaver  v/  State,  19  Tex.  Ap.  566,  holding  motion 
not  proper  where  indictment  had  not  been  signed  by  foreman  of 
the  grand  jury. 

Distinguished  in  Lott  v.  State,  18  Tex.  Ap.  629,  arresting  judgment 
based  on  indictment  found  by  thirteen  grand  jurors. 

14  Tex.  Ap.  312-314,  DOVALINA  ▼.  STATE. 

Where  the  Evidence  la  Oircunutantial,  It  la  Error  not  to  charge 
on  that  kind  of  evidence. 

Reaffirmed  in  Howell  v.  State,  16  Tex.  Ap.  97;  Allen  v.  State,  16 
Tex.  Ap.  245;  Vaughn  v.  State,  17  Tex.  Ap.  564;  Wright  v.  State, 
18  Tex.  Ap.  365.  Approved  in  dissenting  opinion  in  Cabrera  v. 
State,  56  Tex.  Cr.  168,  118  S.  W.  1067,  majority  holding  charge  on 
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circumstantial    evidence   unnecessary   where    direct   evidence   proved 
defendant's  presence  at  time  of  crime.    See  note,  69  L.  B.  A.  212. 

Wliero  It  Is  Uncertain  That  Defendant  Forged  the  Paper,  a  count 
for  uttering  the  instrument  should  be  included  in  the  indictment. 

Approved  in  Mason  v.  State,  29  Tex.  Ap.  30,  14  S.  W.  72,  sustain- 
ing  indictment  charging  kidnaping  and  abduction  for  immoral  pur- 
poses; Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553,  sustaining 
indictment  for  adultery  and  fornication. 

14  Tez.  Ap.  323-S24,  HABT  ▼.  STATE. 

An  Appeal  from  any  Felony  Case  Except  a  Capital  One  will  not  be 
heard  if  sentence  has  not  been  pronounced  in  the  lower  court. 

Approved  in  Dent  v.  State  (Tex.  Cr.),  59  S.  W.  267,  1  Tex.  Ct. 
Bep.  89,  reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Johnson,  98  Tex.  79, 
81  S.  W.  5,  in  order  to  disqualify  witness  by  conviction  for  crime, 
record  must  show  sentence;  Taylor  v.  State,  14  Tex.  Ap.  352,  sustain- 
ing action  of  court  in  pronouncing  sentence  after  notice  of  appeal; 
Walters  v.  State,  18  Tex.  Ap.  11,  sustaining  appeal  where  defend- 
ant had  escaped  before  sentence  was  pronounced;  Pate  v.  State, 
21  Tex.  Ap.  194,  17  S.  W.  461,  sustaining  appeal  after  return  of  an 
escape. 

14  Tez.  Ap.  324-325,  DOVALINA  ▼.  STATE. 

Where  the  Evidence  Shows  That  a  Crime  was  Committed  thirteen 
months  after  the  indictment  was  presented,  held,  the  conviction  will 
be  reversed. 

Approved  in  Clement  v.  State,  22  Tex.  Ap.  25,  2  S.  W.  379,  Glass 
V.  State  (Tex.  Ap.),  15  S.  W.  403,  both  reversing  under  rule;  Kennedy 
V.  State,  63  Tex.  Cr.  190,  26  S.  W.  79,  holding  voucher  for  payment  of 
Bchool  funds,  omitting  name  of  county  treasurer,  is  a  subject  of  for- 
gery. 

14  Tez.  Ap.  826-330,  HAMHEL  ▼.  STATE. 

Evidesice  of  What  the  Party  Whose  Property  was  Stolen  said  to  a 
third  person  about  it  is  inadmissible. 

Approved  in  Segura  v.  State,  16  Tex.  Ap.  236,  rejecting  evidence 
of  what  deceased  said  to  witness  two  hours  before  the  killing;  Bobin- 
Bon  V.  State,  16  Tex.  Ap.  354,  reversing  for  admission  of  statements 
of  deceased  to  a  witness;  Morrell  v.  Morrell,  157  Ind.  182,  60  N.  £. 
1094,  rejecting  statement  of  deceased  witness  to  a  will  as  to  fact  of 
its  execution. 

14  Tez.  Ap.  330-332,  HAYES  Y.  STATE. 

A  Charge  That  Malice  Aforethought  Is  "the  Volnntary  Doing  of  an 
unlawful  act,  with  the  intent,  etc.,  to  accomplish  the  reasonable  conse- 
quences* of  it,"  is  erroneous. 

Approved  in  Griffin  v.  State,  26  Tex.  Ap.  164,  8  Am.  St.  Bep.  462, 
9  S.  W.  461,  reversing  for  omission  to  define  "malice";  Cahn  v.  State, 
27  Tex.  Ap.  738,  11  S.  W.  727,  reversing  for  erroneous  charge  on 
malice;  Martinez  v.  State,  30  Tex.  Ap.  138,  28  Am.  St.  Bep.  897,  16 
S.  W.  768,  sustaining  charge;  dissenting  opinion  in  Cain  v.  State,  42 
Tex.  Cr.  217,  218,  59  S.  W.  279,  majority  holding  definition  sufficient. 


14  Tex.  Ap.  3a2-35a    NOTES  ON  TEXAS  BEPOBTS.  328 

14  Tez.  AiK  332-339;  BASES  ▼.  STATE. 

Where  a  Note  Wlilcli  is  the  Basis  of  an  Indictment  for  swindling 
is  set  out,  it  must  be  set  out  exactly. 

Approved  in  Fischl  t.  State,  64  Tex.  Cr.  58,  111  8.  W.  412,  re- 
versing where  forged  bill  of  lading  incorrectly  copied  into  indict- 
ment; Doxey  v.  State,  47  Tex.  Cr.  508,  84  S.  W.  1062,  indictment 
for  swindling  based  on  letter  should  set  forth  whole  thereof;  Edger- 
ton  v.  State  (Tex.  Cr.),  70  S.  W.  91,  allegation  that  forged  instrument 
"is  substantially  to  the  tenor  as  follows,''  insufficient;  State  v.  Hen- 
derson, 135  Iowa,  502,  113  N.  W.  329,  in  indictment  of  bank  official 
for  making  false  statement,  such  statement  should  be  pleaded  in 
haec  verba  or  in  substance;  Coulson  v.  State,  16  Tex.  Ap.  194,  re- 
versing where  indictment  for  libel  did  not  set  out  the  writing;  Smith 
r.  State,  18  Tex.  Ap.  401,  and  Thomas  v.  State,  18  Tex.  Ap.  221,  both 
reversing  where  forged  instrument  not  set  out  in  "haec  verba." 

Distinguished  in  Baird  v.  State,  51  Tex.  Cr.  323,  101  S.  W.  991, 
where  indictment  alleged  that  it  was  not  practicable  to  set  forth 
note  in  baec  verba,  note  of  different  date  admissible;  Moore  v.  State, 
20  Tex.  Ap.  240,  where  defendant  alleged  that  he  had  a  large  sum 
in  a  bank,  held,  indictment  that  he  said  he  had  five  thousand  dollars 
there  sufficient. 

In  an  Indictment  for  Swindling,  It  is  Unnecessary  to  Allege  that 
the  defrauded  party  relied  on  the  false  representations  if  he  alleged 
that  he  was  induced  to  part  with  something  by  them. 

Approved  in  Fairy  v.  State,  50  Tex.  Cr.  397,  97  S.  W.  701,  reaffirm- 
ing rule;  Mathena  v.  State,  15  Tex.  Ap.  475,  reversing  where  indict- 
ment did  not  allege  that  the  prosecutor  was  induced  to  part  with 
his  goods  by  the  false  representations. 

14  Tex.  Ap.  340-352,  TAYLOB  Y.  STATE. 

Where  Court's  Baling  Befusing  Oontinnance  is  Belied  on  as*  error, 
the  application  for  the  continuance  should  appear  in  the  record  on 
appeal  accompanied  by  or  included  in  a  bill  of  exceptions. 

Beaffirmed  in  Green  v.  State,  49  Tex.  Cr.  647,  98  S.  W.  1060;  John- 
son V.  State  (Tex.  Cr.),  20  S.  W.  369. 

The  Fact  That  Less  Than  Thirty-six  Jurors  Were  Sommoned  on 
the  special  venire  is  not  error. 

Approved  in  Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390, 
holding  fact  that  sheriff  changed  a  couple  of  names  in  the  venire 
not  ground  for  reversal. 

An  Indictment  for  Assault  Against  the  Deceased  Is  Admissible  to 
show  defendant's  motive. 

Approved  in  Robinson  v.  State,  16  Tex.  Ap.  354,  admitting  affidavit 
made  by  deceased  charging  defendant  with  violation  of  law;  Kunde 
V.  State,  22  Tex.  Ap.  95,  3  S.  W.  329,  admitting  indictments  against 
defendant  presented  subsequent  to  murder  of  deceased;  Crass  v. 
State,  31  Tex.  Cr.  314,  20  S.  W.  579,  admitting  former  assault  and 
indictment. 

It  is  not  Error  for  the  Court  to  Pronounce  Sentence  after  defendant 
had  given  notice  of  appeal. 

Approved  in  Walters  v.  State,  18  Tex.  Ap.  11,  sustaining  appeal 
where  convict  had  escaped  before  sentence  pronounced  but  was 
afterward  captured. 

The  Court  may  have  a  Second  Verdict  corrected,  the  jury  assenting 
thereto. 
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Approved  in  Murphree  v.  State,  55  Tex.  Or.  318,  116  S.  W.  1190, 
where  court  corrected  verdict  of  "guilty"  to  "guilty  as  charged  in 
the  first  count  of  the  indictment."  See  note,  23  L.  B.  A.  723,  726, 
731. 

Where  the  Jury  Fonnd  the  Defendant  Onilty  of  Murder  in  the  First 
Degree  and  assessed  his  punishment  at  ninety-nine  years'  imprison- 
ment, it  was  the  duty  of  the  court  to  reject  the  verdict  and  send  the 
jury  out  again  to  deliberate. 

Approved  in  Jones  v.  State,  54  Tex.  Or.  509,  113  8.  W.  762,  reaffirm- 
ing rule. 

14  T«x.  Ap.  853-364,  McCAU.  Y.  STATE. 

Evidence  That  a  Stolen  Ck>w  had  a  Yearling  With  Her,  which  de- 
fendant branded,  is  admissible  to  show  intent,  but  the  charge  should 
limit  the  evidence  to  that  purpose. 

Approved  in  Cartwright  v.  State,  16  Tex.  Ap.  486,  admitting  evi- 
dence of  events  that  transpired  a  few  minutes  after  the  shooting; 
Davidson  v.  State,  22  Tex.  Ap.  382,  3  S.  W.  665,  where  the  judgment 
in  another  case  was  admitted,  held,  error  not  to  charge  limiting  its 
purpose;  Kitchen  v.  State,  26  Tex.  Ap.  172,  see  9  S.  W.  463,  reversing 
for  failure  to  charge  on  effect  of  a  judgment.  See  note,  62  L.  B.  A. 
233. 

Exceptions  to  the  Charge  may  be  Taken  Before  Verdict,  and  the 
practice  is  to  take  them  after  the  jury  has  retired. 

Approved  in  Flores  v.  State,  41  Tex.  Cr.  168,  53  S.  W.  347,  where 
exceptions  are  reserved  to  charge,  jury  may  be  recalled  and  charge  cor- 
rected; Harrison  v.  State,  16  Tex.  Ap.  329,  holding  a  bill  of  exceptions 
filed  ten  days  after  overruling  of  motion  for  new  trial,  in  time;  Phil- 
lips V.  State,  19  Tex.  Ap.  165,  reversing  where  court  refused  to  allow 
exceptions  to  the  charge  after  it  had  been  submitted;  Bogan  v.  State, 

30  Tex.  Ap.  469,  17  S.  W.  1087,  upholding  allowance  of  bill  of  excep- 
tions five  minutes  after  the  jury  retired;  Benavides  v.  State,  31  Tex. 
Cr.  175,  37  Am.  St.  Bep.  801,  20  S.  W.  370,  sustaining  action  of  court 
in  recalling  and  instructing  jury  on  its  own  motion. 

Qualified  in  Martin  v.  State,  25  Tex.  Ap.  576,  8  S.  W.  682,  holding 
exceptions  made  after  return  of  the  verdict  too  late;  Garello  v.  State, 

31  Tex.  Cr.  62,  20  S.  W.  182,  holding  exceptions  after  verdict  too  late. 
Approved  in  Hall  v.  State,  28  Tex.  Ap.  148,  12  S.  W.  740,  Frizzell 

V.  State,  30  Tex.  Ap.  56,  16  S.  W.  753,  and  Cockerell  v.  State,  32  Tex. 
Cr.  593,  25  S.  W.  422,  all  following  rule;  Smith  v.  State  (Tex.  Cr.),  78 
8.  W.  517,  and  Bryant  v.  State,  54  Tex.  Cr.  68,  111  S.  W.  1010,  both 
applying  rule  where  defense  had  different  degrees;  Ashlock  v.  State, 
16  Tex.  Ap.  23,  where  special  instructions  refused;  Powell  v.  State,  28 
Tex.  Ap.  397,  13  S.  W.  601,  sustaining  charge  on  reasonable  doubt  in 
murder  in  the  second  degree. 

A  Charge  That  a  Satisfactory  Explanation  of  Possession  of  stolen 
property  made  while  in  possession  rebuts  the  presumption  of  guilt  is 
erroneous  for  confining  the  explanation  to  the  time  of  possce^sion. 

Approved  in  York  v.  State,  17  Tex.  Ap.  442,  reversing  where  the  ex- 
planation of  possession  of  a  horse  was  not  shown  to  be  false. 

14  Tex.  Ap.  365-366,  PIEBCE  v.  STATE. 

Where  the  Becord  Does  not  Show  an  Indictment  or  Information,  the 
judgment  will  be  reversed  and  the  prosecution  dismipsed. 

Approved  in  Bridges  v.  State,  17  Tex.  Ap.  579,  following  rule; 
Turner  v.  State,  16  Tex.  Ap.  321,  dismissing  under  rule;  Pate  v.  State, 
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21  Tex.  Ap.  197,  17  S.  W.  462,  following  rule  where  the  papers  had 
been  destroyed  by  fire. 

14  Tex.  Ap.  366-378,  MAGEE  ▼.  STATE. 

Wliere  an  Indictment  has  Been  Lost,  an  Written  Suggestion  of  the 
district  attorney,  a  substitute  may  be  filed  on  the  same  day  that  the 
motion  for  substitution  has  been  made. 

Qualified  in  Carter  v.  State,  41  Tex.  Cr.  610,  58  S.  W.  80,  holding 
county  attorney's  certificate  was  not  sufficient  to  admit  a  substitution. 

Where  Counter-affidavits  Being  Filed,  and  the  Defendant  not  having 
exhausted  his  challenges  to  the  jury,  a  change  of  venue  was  denied, 
held,  not  error. 

Approved  in  Martin  v.  State,  21  Tex.  Ap.  10,  17  S.  W.  430,  sustain- 
ing refusal  to  change  venue. 

14  Tex.  Ap.  378-387,  BENEVIDES  Y.  STATE. 

The  Court  must  Charge  on  the  Lesser  Degrees  of  homicide  unless  the 
evidence  establishes  the  highest  degree. 

Approved  in  Elsworth  v.  State,  54  Tex.  Or.  41,  111  8.  W.  965,  and 
Monmouth  v.  State,  54  Tex.  Cr.  408,  114  S.  W.  114,  both  holding  where 
the  evidence  did  not  suggest  the  issue  of  murder  in  the  second  degree; 
May  V.  State,  22  Tex.  Ap.  598,  3  S.  W.  782,  where  the  evidence  did  not 
call  for  a  charge  on  manslaughter. 

Distinguished  in  Trijo  v.  State,  45  Tex.  Cr.  131,  74  S.  W.  548,  no 
matter  how  atrocious  the  circumstances,  if  the  evidence  be  doubtful 
or  conflicting,  charge  as  to  murder  in  the  second  degree  should  be 
given;  Conner  v.  State,  23  Tex.  Ap.  385,  5  S.  W.  192,  upholding  charge 
of  murder  in  the  second  degree  on  indictment  for  murder  in  the  first. 

14  Tex.  Ap.  388-392,  TYSON  v.  STATE. 

An  Entry  may  be  Amended  to  Show  That  the' Indictment  was  pre- 
sented in  "open"  court. 

Approved  in  De  Olles  v.  State,  20  Tex.  Ap.  150,  admitting  amend- 
ment to  show  organization  of  the  grand  jury;  Tellison  v.  State,  35 
Tex.  Cr.  389,  33  S.  W.  1082,  sustaining  jurisdiction  of  county  court 
although  the  minutes  of  the  district  court  did  not  name  the  offense. 

Where  the  Judge's  Explanation  has  Contradicted  the  Bill  of  excep- 
tions, the  defendant  will  be  given  the  full  benefit  of  his  exceptions. 

Approved  in  Jones  v.  State,  33  Tex.  Cr.  8,  23  S.  W.  794,  holding  at- 
torney, having  signed  the  bill,  was  estopped  from  denying  its  fairness. 

Distinguished  in  Spangler  v.  State  (Tex.  Cr.),  61  8.  W.  321,  admit- 
ting evidence  allowed  in  one  bill  of  exceptions  which  the  judge  stated 
in  another  bill  that  he  did  not  remember. 

A  Transcript  of  the  Proceedings  in  the  Court  ftom  Whence  the  venue 
was  changed  is  inadmissible  for  any  purpose,  and  its  admission  is 
error. 

Approved  in  Segura  y.  State,  16  Tex.  Ap.  236,  reversing  for  omitting 
declarations  of  the  deceased  made  two  hours  before  the  killing. 

Distinguished  in  Logan  v.  State,  17  Tex.  Ap.  57,  not  reversing 
where  the  evidence  admitted  could  not  have  possibly  influenced  the 
jury. 

14  Teac  Ap.  392-402,  HANCOCK  y.  STATE. 

A  Defendant  may  Waiye  His  Bight  to  be  Confronted  with  witnesses 
by  an  agreement  that  evidence  on  the  previous  trial  of  his  principal 
may  be  read* 
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Approved  in  State  ▼.  Lewis,  31  Wash.  88,  71  Pac.  783,  and  State  ▼. 
Hortensen,  26  Utah,  328,  73  Pac.  567,  both  enforeing  stipalation  that 
if  certain  witness  were  present,  he  would  testify  to  certain  facts; 
Btate  ▼.  Mortensen,  26  Utah,  351,  73  Pac.  575,  defendant  cannot  com- 
plain of  incompetent  evidence  elicited  bj  his  own  questions;  Shular  v. 
State,  105  Ind.  299,  55  Am.  Bep.  217,  4  N.  E.  875,  holding  a  statute 
providing  for  a  view  of  the  premises  constitutional.  See  note,  129  Am. 
St.  Bep.  45. 

14  Tex.  AiK  402-427,  ALLISON  ▼.  STATE. 

Where  fhe  Facts  That  Defendant  Intended  to  Prove  bj  absent  wit- 
nesses are  established  by  other  witnesses,  held  it  is  not  error  to  refuse 
a  continuance. 

Approved  in  Hooper  v.  State,  29  Tex.  Ap.  615,  16  S.  W.  656,  where 
the  testimony  of  the  absent  witness  had  been  elicited  from  others; 
Pruitt  V.  State,  30  Tex.  Ap.  159,  16  S.  W.  774,  sustaining  refusal  of  a 
continuance;  Bush  v.  State,  40  Tex.  Or.  541,  51  S.  W.  239,  where  evi- 
dence of  dangerous  character  of  the  deceased  had  already  been  given. 

Distinguished  in  Beatey  v.  State,  16  Tex.  Ap.  431,  reversing  where 
new  trial  not  granted. 

Where  Defendant  was  not  Jointly  indicted  With  OthexB  for  the 
same  offense,  held  he  could  not  demand  they  be  first  tried. 

Distinguished  in  Willey  v.  State,  22  Tex.  Ap.  413,  3  S.  W.  572,  hold- 
ing severance  must  be  granted  on  demand  when  the  statute  is  complied 
with. 

Where  a  Deed  Offered  in  Evidence  in  a  Criminal  Case  has  not  been 
filed  and  recorded  before  trial  as  in  a  civil  case,  it  will  be  rejected. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  199,  101  S.  W.  228,  reject- 
ing marriage  license  because  not  filed  and  notice  given;  Frazier  v. 
State,  47  Tex.  Cr.  25,  81  S.  W.  532,  deed  dated  seven  years  prior  to 
time  alleged  in  indictment  tends  to  show  ownership  in  defendant; 
Morrow  v.  State,  22  Tex.  Ap.  249,  2  S.  W.  625,  holding  secondary  evi- 
dence of  the  execution  of  a  bill  of  sale  inadmissible;  Moody  v.  State, 
24  Tex.  Ap.  477,  6  S.  W.  322,  reversing  for  admitting  an  irrelevant 
judgment  in  a  trial  for  swindling;  Golin  v.  State,  37  Tex.  Cr.  101,  38 
S.  W.  797,  holding  a  certified  copy  of  a  power  of  attorney  improperly 
admitted  without  affidavit  of  loss  of  original. 

14  Tez.  Ap.  427-435,  BEYNOLDS  ▼.  STATE. 

A  Charge  That  Malice  le  Implied  Where  the  Killing  was  not  justi- 
fied, or  was  done  in  a  sudden  passion,  is  error. 

Approved  in  Halsford  v.  State,  53  Tex.  Cr.  46,  108  S.  W.  383,  charge 
upon  defensive  issue  should  not  be  encumbered  with  improper  burdens; 
Turner  v.  State,  16  Tex.  Ap.  391,  reversing  where  court  omitted  "miti- 
gating circumstances"  from  its  charge. 

Distinguished  in  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Bep. 
896,  16  S.  W.  768,  sustaining  charges  on  express  and  implied  malice. 

Where  There  Is  Evidence  Tending  to  Baise  the  Issue  of  man- 
slaughter, the  judge  should  charge  thereon. 

Approved  in  Crawford  v.  People,  12  Colo.  292,  20  Pac.  770,  reversing 
for  failure  to  charge  on  manslaughter. 

14  Tez.  Ap.  436-443,  MILES  Y.  STATE. 

Where  the  Ck>nrt  Charged  That  if  the  Jury  "Believed  that  the  de- 
fendant was  the  party  committing"  a  theft,  they  should  convict,  held 
not  error. 
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Approved  in  United  States  y.  Snow,  4  Utah,  307,  9  Pae.  693,  sustain- 
ing a  charge  on  bigamy. 

Where  the  Convlctioii  Bests  npon  the  XTncorroborated  Testlniony  of  a 
witness,  whose  evidence  is  conflictiDg,  a  new  trial  should  be  granted 
in  order  that  evidence  of  absent  witnesses  might  be  obtained. 

Approved  in  Ninnon  v.  State,  17"  Tex.  Ap.  659,  reversing  for  failure 
to  grant  continuance;  Smith  v.  State,  20  Tex.  Ap.  139,  reversing  under 
rule. 

14  Tex.  Ap.  443-446,  (H>ODIN  v.  STATE. 

In  aa  Action  on  a  Ball  Bond,  General  Denial  Pats  in  Issue  the  judg- 
ment nisi  and  the  bond,  and  it  is  error  to  strike  out  the  general  de- 
nial. 

Approved  in  Short  ▼.  State,  16  Tex.  Ap.  47,  holding  the  general 
denial  put  in  issue  all  the  allegations  in  proceeding  on  bail  bond; 
Werbiski  v.  State,  20  Tex.  Ap.  133,  reversing  for  variance  between  ap- 
pearance bond  and  judgment  "nisi";  Holt  v.  State,  20  Tex.  Ap.  274, 
reversing  for  variance  between  the  bond  in  evidence  and  that  set  forth 
in  the  "scire  facias." 

14  Tez.  Ap.  447-448,  MADDOX  ▼.  STATE. 

An  Indictment  for  Theft  That  Fails  to  Allege  the  Ownerdilp  of  the 
property  is  fatally  defective. 

Reaffirmed  in  Long  v.  State  (Tex.  Cr.),  20  S.  W.  577. 

Distinguished  in  Mackey  v.  State,  20  Tex.  Ap.  608,  sustaining  indict- 
ment alleging  ownership  in  a  person  unknown. 

14  Tez.  Ap.  44^-453,  WHITE  y.  STATE. 

To  Sustain  a  Prosecution  for  Cutting  Timber  upon  Land  not  belong- 
ing to  the  defendant,  the  state  must  prove  such  want  of  ownership. 

Approved  in  Adams  v.  State,  47  Tex.  Cr.  39,  81  S.  W.  965,  in  prosecu- 
tion for  malicious  injury  to  real  property,  actual  ownership  of  such 
property  is  in  issue. 

14  Tez.  Ap.  453,  PBATHEB  v.  STATE. 

Where  the  Local  Option  Law  hae  Been  Bepealed  Pending  an  appeal 
from  a  conviction,  the  judgment  will  be  reversed  and  the  prosecution 
dismissed. 

Keaffirmed  in  Mulkey  v.  State,  16  Tex.  Ap.  53.  Approved  in  Hall 
V.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying  rule  to  game  law. 
See  notes,  94  Am.  Dec.  219;  23  L.  B.  A.  (n.  s.)  243. 

14  Tez.  Ap.  464-464,  DYSON  y.  STATE. 

Where  a  Brother  (the  Defendant)  Killed  Deceased  while  the  latter 
was  unlawfully  attempting  to  arrest  defendant's  brother,  held  error 
for  court  not  to  charge  that  defendant  should  be  acquitted  if  the  kill- 
ing was  necessary  to  release  his  brother. 

Approved  in  Vinson  v.  State,  55  Tex.  Cr.  494,  117  S.  W.  848,  in  self- 
defense  accused  is  entitled  to  act  upon  appearances  regardless  of  the 
actual  facts;  French  v.  State,  55  Tex.  Cr.  541,  117  S.  W.  849,  one  may 
defend  his  home  against  the  unlawful  intrusion  of  another;  Yantis  v. 
State,  49  Tex.  Cr.  410,  94  S.  W.  1024,  one  apprehending  danger  from 
ejecting  intruder  may  arm  himself;  Snell  v.  State,  29  Tex.  Ap.  240, 
25  Am.  St.  Rep.  726,  15  S.  W.  724,  reversing  where  court  failed  to 
charge  on  self-defense;  Miller  v.  State,  31  Tex.  Cr.  639,  37  Am.  St. 
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Bep.  843,  21  S.  W.  928,  sustaining  charge  of  murder  in  both  degrees 
and  manslaughter  under  facts;  Garcia  v.  State  (Tex.  Gr.),  57  S.  W. 
651,  holding  a  killing  in  protecting  a  friend  was  not  murder  in  the 
first  degree.    See  note,  66  L.  B.  A.  374,  376. 

14  Tez.  Ap.  464r-474,  46  Am.  Bep.  241,  DX7MAS  ▼.  STATE. 

In  Prosacations  for  Bigamy  the  Prior  Marriage  must  be  proved. 

Approved  in  Brjan  v.  State,  54  Tex.  Cr.  19,  111  S.  W.  745,  indictment 
must  allege  facts  showing  validity  and  continued  existence  of  former 
marriage;  McCombs  v.  State,  50  Tex.  Gr.  494,  123  Am.  St.  Bep.  855, 
99  S.  W.  1019,  9  L.  B.  A.  (n.  s.)  1036,  if  prior  marriage  was  itself 
bigamous,  subsequent  marriage  cannot  constitute  bigamy;  McAfee  v. 
State,  38  Tex.  Ap.  126,  41  S.  W.  627,  holding  indictment  for  bigamj 
omitting  the  word  "former"  before  "husband"  fatally  defective.  See 
notes,  9  Am.  St.  Bep.  269;  47  Am.  St.  Bep.  228,  229,  231,  232. 

Marriage  may  be  Proved  by  the  License,  the  Testimony  of  witnesses 
to  the  ceremony,  admissions  of  defendant,  etc. 

Approved  in  Patterson  v.  State,  17  Tex.  Ap.  114,  holding  a  marriage 
certificate  admissible;  Boger  v.  State,  19  Tex.  Ap.  94,  admitting  de- 
fendant's declaration  that  he  had  a  wife  in  Alabama;  Western  Union 
Tel.  Go.  V.  Procter,  6  Tex.  Giv.  303,  25  S.  W.  812,  holding  minors  be- 
tween fourteen  and  eighteen  could  not  contract  a  common-law  mar- 
riage; IngersoU  v.  McWillie,  9  Tex.  Giv.  555,  30  S.  W.  61,  there  may 
be  valid  marriage  without  compliance  with  statutory  provisions  in 
regard  to  issuance  of  license  and  solemnization;  Gumby  v.  Henderson, 
6  Tex.  Giv.  524,  25  S.  W.  675,  upholding  common-law  marriage  of  ne- 
groes; Waldrop  v.  State,  41  Tex.  Gr.  197,  53  S.  W.  130,  general  reputa- 
tion in  connection  with  cohabitation  is  admissible  to  prove  marriage 
in  bigamy  case;  Dale  v.  State,  88  6a.  557,  15  S.  E.  289,  holding  facts 
sufficient  to  show  valid  marriage  in  North  Garolina.  See  note,  57  Am. 
Bep.  453. 

The  First  Wife  of  a  Defendant  Indicted  for  Bigamy  may  be  com- 
pelled to  testify  against  him. 

Approved  in  Bramlette  v.  State,  21  Tex.  Ap.  618,  57  Am.  Bep.  622, 
2  S.  W.  766,  holding  wife  should  be  compelled  to  testify  to  an  at- 
tempt of  her  husband  to  kill  her;  Johnson  v.  State,  94  Ala.  54,  10  So. 
428,  holding  wife  could  be  compelled  to  testify  to  battery  on  her  by 
her  husband. 

14  Tez.  Ap.  474-486,  46  Am.  Bep.  247,  NOIaEN  y.  STATE. 

Where  the  Facts  Intended  to  be  Proved  by  Absent  Witnesses  are 
within  the  knowledge  of  other  accessible  witnesses,  it  is  not  error  to 
refuse  a  continuance. 

Approved  in  May  v.  State  (Tex.  Gr.),  20  S.  W.  397,  Areola  v.  State, 
40  Tex.  Gr.  52,  48  S.  W.  196,  both  holding  application  properly  refused. 

It  is  not  Error  to  Admit  Evidence  After  the  Argument  has  com- 
menced unless  the  court  has  plainly  abused  its  discretion. 

Approved  in  Tunbrook  v.  State,  18  Tex.  Ap.  6,  sustaining  admis- 
sion of  testimony  by  state  after  commencement  of  argument. 

Although  Oonfession  Obtained  by  Promises  or  Threats  cannot  be 
received,  still  if  in  consequence  of  such  confession  certain  incrimi- 
nating facts  are  discovered,  evidence  of  those  facts  is  admissible. 

Approved  in  Guerrero  v.  State,  46  Tex.  Gr.  447,  80  S.  W.  1002,  rule 
-of  confessions  does  not  apply  where  defendant  was'  ordered  to  take 
<off  his  shoe  in  order  that  it  might  be  fitted  into  track;  Davis  v.  State 
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(Tex.  Cr.)y  23  S.  W.  688,  allowing  eonfession  where  stolen  articleB 
found  in  consequence  thereof.    See  note,  53  L.  R.  A.  407. 

A  Oestnre  Made  by  Defendant  Under  Arrest  is  inadmissible  where 
it  does  not  lead  to  any  information  connecting  defendant  with  the 
crime. 

Approved  in  Lasister  v.  State,  49  Tex.  Or.  533,  94  S.  W.  234,  crimi- 
native acts  of  defendant,  under  arrest  and  not  warned,  inadmissible; 
Carter  v.  State,  23  Tex.  Ap.  512,  5  S.  W.  129,  reversing  for  admitting 
evidence  that  defendant  refused  to  disclose  his  name  on  arrest;  Gentry 
V.  State,  24  Tex.  Ap.  86,  5  S.  W.  661,  reversing  for  charge  that  a  con- 
fession could  be  considered  as  evidence  where  there  were  no  facts  to 
support  it;  Crowder  v  State,  28  Tex.  Ap.  54,  19  Am.  St.  Rep.  814, 
11  S.  W.  836,  reversing  for  confession  erroneously  admitted;  Rains  v. 
State,  33  Tex.  Cr.  298,  26  S.  W.  399,  holding  confession  inadmissible 
under  rule;  McGuff  v.  State,  88  Ala.  153,  16  Am.  St.  Rep.  30,  7  So.  38, 
sustaining  refusal  to  limit  the  weight  of  confessions  by  special 
charges.  See  notes,  57  Am.  Rep.  842;  1  Am.  St.  Rep.  526;  14  Am. 
St.  Rep.  499;  23  Am.  St.  Rep.  537;  37  Am.  St.  Rep.  793;  38  Am.  St. 
Rep.  149;  40  Am.  St.  Rep.  760;  18  L.  R.  A.  (n.  s.)  772. 

Distinguished  in  Powers  v.  State,  23  Tex.  Ap.  66,  5  S.  W.  158,  ad- 
mitting declarations  made  on  arrest;  Fulcher  V.  State,  28  Tex.  Ap.  472, 

13  S.  W.  751,  admitting  declarations  made  by  deceased  shortly  after 
he  was  shot. 

Where  tlie  Evidence  1b  Insufllclent  to  Snpport  a  Conyiction  the  judg- 
ment will  be  reversed. 

Approved  in  Levine  v.  State,  22  Tex.  Ap.  685,  see  3  S.  W.  661,  re- 
versing for  charge  on  burglary  at  night  where  the  burglary  was  in 
the  daytime. 

14  Tez.  Ap.  486-504,  CABTWBIGHT  ▼.  STATE. 

The  Fact  That  the  Defendant  by  His  Own  Acts  Produced  the  neces- 
sity of  killing  deceased  does  not  always  deprive  him  of  the  right  of 
self-defense. 

Approved  in  Cunningham  v.  State,  17  Tex.  Ap.  95,  reaffirming  rule; 
Dent  V.  State,  46  Tex.  Cr.  172,  79  S.  W.  528,  and  Renow  v.  State,  49 
Tex.  Cr.  282,  92  S.  W.  802,  both  holding  where  the  evidence  failed 
to  show  that  defendant  did  anything  to  provoke  an  attack  by  the 
deceased,  charge  on  the  subject  was  unauthorized;  Doss  v.  State,  43 
Tex.  Cr.  552,  67  S.  W.  322,  where  defendant  had  followed  deceased 
for  a  mile  with  intent  to  kill  him,  no  issue  of  self-defense  arose, 
though  deceased  menaced  defendant  with  a  rifle;  King  v.  State,  54  Fla. 
53,  44  So.  943,  accused  cannot  set  up  self-defense  where  he  provoked 
difficulty,  unless  he  in  good  faith  declined  further  combat;  Jones*  v. 
State,  17  Tex.  Ap.  611,  where  charges  on  provoking  the  conflict  held 
not  called  for  by  the  evidence;  White  v.  State,  23  Tex.  Ap.  164,  3 
S.  W.  713,  holding  charge  that  denied  defendant's  right  of  self-de- 
fense erroneous;  Morgan  v.  State,  34  Tex.  Ap.  226,  29  S.  W.  1093, 
reversing  for  charge  that  any  wrongful  act  done  to  provoke  a  diffi- 
culty abridged  the  right  of  defense;  Shannon  v.  State,  35  Tex.  Cr.  6, 
60  Am.  St.  Rep.  18,  28  S.  W.  688,  where  defendant  sought  an  interview 
in  which  he  killed  deceased;  Godwin  v.  State,  39  Tex.  Cr.  408,  46  S,  W. 
228,  where  held  evidence  did  not  warrant  a  charge  in  provoking  a 
difficulty;  Airhart  v.  State,  40  Tex.  Cr.  473,  76  Am.  St.  Rep.  740,  51 
S.  W.  216,  reversing  for  a  charge  that  seeking  the  deceased  with 
intent  to  quarrel  deprived  defendant  of  self-defense;  Grayson  v.  State 
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(Tex.  Or.);  57  S.  W.  809,  reversing  where  deceased  and  defendant 
fought  several  days  after  the  provocation;  McCandless  v.  State,  42 
Tex.  Or.  61,  57  S.  W.  673,  reversing  where  evidence  did  not  show  that 
defendant  provoked  the  difficulty;  White  v.  State,  42  Tex.  Cr.  571, 
62  S.  W.  577,  reversing  where  conrt  refused  to  charge  on  self-defense; 
Foutch  V.  State,  95  Tenn.  720,  34  S.  W.  425,  reversing  for  erroneous 
charge. 

The  Mere  Fact  That  One  has  Prepared  Himself  With  a  Pistol  does 
not  deprive  him  of  the  right  of  self-defense. 

Approved  in  Wrage  v.  State,  41  Tex.  Cr.  372,  54  S.  W.  603,  reaffirm- 
ing rule;  Meulj  v.  State,  26  Tex.  Ap.  307,  see  9  S.  W.  567,  holding  the 
fact  that  defendant  carried  a  pistol  in  his  hand  did  not  destroy  self- 
defense;  Winters  v.  State  (Tex.  Cr.),  51  S.  W.  1110,  defendant  may 
request  an  apology  for  insulting  conduct  without  forfeiting  his  right 
of  self-defense;  Ball  v.  State,  29  Tex.  Ap.  126,  14  S.  W.  1013,  holding 
instruction  erroneous  where  defendant  had  armed  himself  with  a 
pistol;  Foutch  v.  State,  95  Tenn.  719,  34  S.  W.  424,  45  L.  B.  A.  687, 
where  defendant  was  armed  with  a  shot-gun;  Cook  v.  State,  43  Tex. 
Cr.  188,  96  Am.  St.  Bep.  854,  63  S.  W.  874,  reversing  for  erroneous 
charge;  Hall  v.  State,  43  Tex.  Cr.  487,  66  S.  W.  785,  and  Duffy  v.  State 
(Tex.  Cr.),  67  S.  W.  420,  both  arguendo.  See  notes*,  109  Am.  St.  Bep. 
812;  45  L.  B.  A.  694,  700. 

14  Tez.  Ap.  504-505,  McDONALD  ▼.  STATE. 

Where  There  has  Been  a  Mistake  In  the  Sentence,  it  will  be  cor- 
rected to  correspond  with  the  verdict  and  judgment. 

Approved  in  Beyna  v.  State,  26  Tex.  Ap.  667,  14  S.  W.  456,  re- 
forming judgment  and  sentenee  in  forgery  case;  Thomas  v.  State,  31 
Tex.  Cr.  83,  19  S.  W.  901,  reforming  under  rule;  dissenting  opinion 
in  Small  v.  State  (Tex.  Cr.),  38  S.  W.  800,  majority  dismissing  appeal 
where  verdict  for  an  attempt  and  sentence  for  a  forgery.  See  note, 
55  Am.  St.  Bep.  267. 

Distinguished  in  O'Bryan  v.  State,  27  Tex.  Ap.  341,  11  S.  W.  444, 
refusing  to  reform  where  the  verdict,  judgment  and  sentence  varied. 

14  Tez.  Ap.  505-^18,  HOLLEY  v.  STATE. 

The  Legislature  has  Power  Under  the  donstltntlon  to  Enact  a  law 
enabling  the  people  of  a  community  to  enact  a  "local  option  law." 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  365,  98  S.  W.  887, 
appellate  court  may  correct  judgment;  Smith  v.  State,  54  Tex.  Cr. 
307,  113  S.  W.  292,  and  Brown  v.  State,  54  Tex.  Cr.  134,  112  S.  W.  85, 
both  upholding  act  of  1907  as  to  selection  of  jurors  in  counties  having 
cities  of  twenty  thousand  inhabitants  or  more;  Whisenhunt  v.  State, 
18  Tex.  Ap.  496,  reversing  conviction  where  option  law  repealed; 
Smith  V.  Grayson  Co.,  18  Tex.  Civ.  155,  44  S.  W.  922,  sustaining  local 
law  authorizing  opening  of  a  road. 

The  Act  of  June  24,  1876,  Relating  to  the  Sale  of  Liquor,  is  un- 
constitutional in  so  far  as  it  prohibits  the  gift  of  liquors. 

Approved  in  Stall  worth  v.  State,  16  Tex.  Ap.  346,  reaffirming  rule; 
Bottoms  V.  State  (Tex.  Cr.),  73  S.  W.  16,  conviction  cannot  be  had 
for  gift  of  intoxicants,  though  made  for  purpose  of  evading  law; 
Stephens  v.  State  (Tex.  Cr.),  73  S.  W.  1056,  holding  void  law  pro- 
hibiting the  giving  of  prescriptions  for  intoxicants  in  local  option 
territory;  Steele  v.  State,  19  Tex.  Ap.  428,  holding  prohibition  of  the 
"gift"  of  liquors  void;  Ex  parte  Kennedy,  23  Tex.  Ap.  79,  3  S.  W.  114, 
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holding  penalty  for  "sale"  could  be  enforced  although  law  provided 
penalty  for  "sale  and  exchange";  Nineger  v.  State,  25  Tex.  Ap.  45Q, 
8  S.  W.  481,  holding  information  alleging  "sale  and  exchange"  of 
liquor  fatally  defective;  Ex  parte  Brown,  38  Tex.  Or.  303,  70  Am. 
St.  Rep.  746,  42  S.  W.  555,  holding  the  "cold  storage  act"  of  the  25th 
legislature  unconstitutional;  State  v.  Tooker,  15  Mont.  14,  37  Pac.  842, 
25  L.  B.  A.  560,  holding  amendment  invalid  where  it  had  not  been 
published  by  Secretary  of  State;  dissenting  opinion,  Snearley  v.  State, 
40  Tex.  Or.  524,  52  S.  W.  555,  majority  holding  act  taxing  sale  of 
liquors  in  local  option  precinct  constitutional.  See  note,  15  L.  B.  A. 
(n.  s.)  914. 

Distinguished  in  Dupree  v.  State,  102  Tex.  460,  119  S.  W.  302,  up- 
holding law  forbidding  keeping  liquors  for  sale  and  providing  for  con- 
fisycation  of  same  when  found. 

The  Language  of  the  Constltatioii  Prohibiting  the  Sale  of  liquors 
is  mandatory,  and  the  legislature  cannot  pass  a  law  prohibiting  the 
"gift"  of  the  same. 

Approved  in  Ex  parte  Woods,  52  Tex.  Or.  588,  124  Am.  St.  Bep. 
1107,  108  S.  W.  1178,  16  L.  B.  A.  (n.  s.)  450,  holding  void  act  taxing 
sale  of  nonintoxicating  malt  liquors  in  local  option  territory,  but  ex- 
empting druggists;  Savage  v.  State,  50  Tex.  Or.  201,  88  S.  W.  352, 
whether  furnishing  beer  with  lunch  constituted  sale  thereof,  question 
for  jury;  Ex  parte  Massey,  49  Tex.  Cr.  63,  68,  71, 122  Am.  St.  Rep.  784, 
92  S.  W.  1087,  1090,  1092,  holding  void  act  of  1905  prohibiting  all 
solicitation  of  orders  for  liquor  in  local  option  territory;  State  v. 
Fletcher,  74  Kan.  622,  87  Pac.  730,  statute  which  forbids  the  giving  of 
intoxicating  liquor  to  minor^  does  not  apply  to  sales;  Hunt  v.  State, 
22  Tex.  Ap.  399,  3  S.  W.  235,  holding  act  of  March  1^,  1885,  relating 
to  exhibiting  gaming  banks,  unconstitutional  because  not  signed  by 
presiding  officer;  dissenting  opinion  in  Ex  parte  Hart,  41  Tex.  Cr. 
594,  56  S.  W.  346,  majority  holding  legislature  may  create  a  corpora- 
tion court  regardless  of  section  1,  article  5  of  the  constitution;  Daiigh- 
erty  v.  Sogers,  119  Ind.  262,  20  N.  E.  783,  3  L.  B.  A,  847,  holding 
word  "given"  in  a  will  meant  "supplied"  or  "furnished";  Sinclair  v. 
State,  45  Tex.  Cr.  494,  77  S.  W.  624,  arguendo.  See  note,  1  L.  B.  A. 
(n.  s.)  489. 

14  Tex.  Ap.  618-^524,  LUTTON  ▼.  STATE. 

An  Indictment  for  Swindling  With  a  Bogus  Draft  is  insufficient 
that  omits  to  allege  that  the  money  was  advanced  in  consideration 
of  the  draft. 

Approved  in  Curtis  v.  State,  31  Tex.  Cr.  40,  19  S.  W.  606,  holding 
indictment  insufficient.     See  note,  25  Am.  St.  Bep.  385. 

Distinguished  in  Buntain  v.  State,  15  Tex.  Ap.  519,  holding  alle- 
gation of  delivery  of  the  watch  sufficient;  Faulk  v.  State,  38  Tex. 
Cr.  79,  41  S.  W.  617,  where  the  allegation  was  that  the  prosecutor 
had  been  induced  to  "exchange"  his  money  for  a  draft. 

14  Tex.  Ap.  524-528,  WILSON  ▼.  STATE. 

A  Charge  That  the  Highest  Punishment  for  Murder  in  the  second 
degree  is  imprisonment  for  life  is  error,  although  the  jury  has  not 
assessed  that  punishment. 

Approved  in  Howard  v.  State,  18  Tex.  Ap.  351,  reversing  for  erro- 
neous charge  on  penalty  for  assault;  Gardenhire  v.  State,  18  Tex.  Ap. 
5G6,  reversing  for  charge  on  penalty  for  robbery  before  the  amend- 
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ment  of  1883;  Williams  v.  State,  25  Tex.  Ap.  89,  7  S.  W.  662,  revers- 
ing for  error  in  manslaughter. 

Distinguished  in  Turner  v.  State,  17  Tex.  Ap.  588,  holding  trans- 
posing of  the  words  in  charging  the  penalty  was  not  error;  Bell  v. 
State,  31  Tex.  Gr.  523,  21  S.  W.  260,  affirming  conviction  of  assault 
with  intent  to  murder  where  the  charge  on  aggravated  assault  was 
erroneous. 

14  Tex.  Ap.  528-541,  BODDT  v.  STATE. 

Wbere  the  Facts  Demand  a  Charge  on  Self-defense,  it  is  the  duty 
of  the  court  to  so  charge  in  simple,  intelligible  language. 

Approved  in  Short  v.  State,  15  Tex.  Ap.  376,  reversing  where  evi- 
dence required  a  charge  on  self-defense;  Penland  v.  State,  19  Tex. 
Ap.  377,  affirming  where  evidence  did  not  permit  charge  on  self-de- 
fense; Hunnicutt  v.  State,  20  Tex.  Ap.  645,  reversing  for  erroneous 
charge  where  the  defendant  killed  deceased  under  a  reasonable  ap- 
prehension of  injury;  Levine  v.  State,  22  Tex.  Ap.  685,  3  S.  W.  661, 
reversing  where  there  was  no  evidence  to  sustain  a  charge  of  bur- 
glary in  the  night-time;  Mayfleld  v.  State,  23  Tex.  Ap.  649,  5  S.  W. 
162,  reversing  for  charges  on  defendant's  declarations  when  there 
was  no  evidence  to  support  them;  Lynch  v.  State,  24  Tex.  Ap.  363, 
5  Am.  St.  Bep.  890,  6  S.  W.  192,  reversing  for  a  charge  on  defendant's 
intention  when  there  was  no  evidence  of  it. 

14  Tex.  Ap.  545-566,  LGVEIiADT  V.  STATE. 

A  Medical  Expert  may  Testify  in  a  Homicide  Case  that  a  blow 
of  certain  character  on  a  certain  part  of  the  head  will  injure  the 
spinal  column  and  produce  death. 

Approved  in  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  97,  allowing  sur- 
geon to  testify  that  death  would  have  resulted  from  a  blow  but  for 
surgical  operation. 

A  Hypothetical  Question  Asked  of  an  Expert  must  be  Founded  on 
the  facts  of  the  case,  or  at  least  in  accordance  with  counsel's  theory 
of  them. 

Approved  in  Davis  v.  State,  54  Tex.  Cr.  242,  114  S.  W.  369,  admit- 
ting hypothetical  question  though  based  on  conflicting  evidence; 
Owen  V.  State,  52  Tex.  Cr.  70,  71,  105  S.  W.  516,  admitting  hypothetical 
question  though  it  left  out  circumstance  that  deceased  had  taken 
morphine;  State  v.  Privitt,  175  Mo.  226,  75  S.  W.  462,  admitting 
hypothetical  question  that  omitted  essential  ingredients;  Hunter  v. 
State,  30  Tex.  Ap.  319,  17  S.  W.  416,  admitting  opinion  of  physician 
as  to  cause  of  death;  Baker  v.  State,  30  Fla.  60,  11  So.  497,  admitting 
a  hypothetical  question  based  on  the  evidence. 

In  Prosecutions  for  Murder  the  State  must  Establidi  the  "corpus 
delicti" — that  is,  the  death  of  deceased  by  a  criminal  act,  and  that 
defendant  committed  the  act. 

Approved  in  Bobinson  v.  State,  16  Tex.  Ap.  356,  and  Lovelady  v. 
State,  17  Tex.  Ap.  287,  both  holding  evidence  insufficient  to  establish 
"corpus  delicti";  Lucas  v.  State,  19  Tex.  Ap.  88,  holding  evidence 
insufficient  to  establish  death  from  wound;  Pullen  v.  State,  28  Tex. 
Ap.  120,  12  S.  W.  503,  and  Kunde  v.  State,  22  Tex.  Ap.  99,  3  S.  W. 
331,  both  reversing  for  insufficiency  of  evidence;  Johnson  v.  State,  29 
Tex.  Ap.  153,  15  S.  W.  648,  holding  a  chemical  analysis  unnecessary  to 
establish  death  by  poisoning;  Jackson  v.  State,  29  Tex.  Ap.  465,  16 
8.  W.  249,  where  identity  of  deceased  established  by  defendant's  con- 
6  Tex.  Notes— 22 
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fession  and  other  eyidenee;  White  y.  State,  40  Tex.  Cr.  370,  50  S.  W. 
707,  affirming  conyietion  where  the  "corpus  delicti"  was  established 
by  defendant's  confession  and  other  eyidenee;  Gay  y.  State,  42  Tex. 
Cr.  456,  60  S.  W.  773,  reyersing  where  the  identification  was  not  suffi- 
ciently established.    See  note,  68  L.  B.  A.  46,  62. 

14  Tex.  Ap.  666-^67,  OODDABD  v.  STATE. 

An  Infoniiation  That  Alleges  the  Offense  to  haye  been  committed 
six  months  after  the  filing  of  the  information  is  def ectiye,  and  cannot 
be  amended. 

Approyed  in  Andrews  y.  State  (Tex.  Ap.),  14  S.  W.  1014,  reyersing 
under  the  rule;  Wade  y.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  alle- 
gation of  particular  election  in  indictment  under  local  option  law 
could  not  be  stricken  out;  Huff  y.  State,  23  Tex.  Ap.  293,  4  S.  W. 
801,  reyersing  where  date  of  the  complaint  was  amended;  Harwell  y. 
State  (Tex.  Cr.),  65  S.*  W.  521,  reyersing  where  rape  indictment 
charged  two  different  dates,  one  of  which  was  barred. 

Distinguished  in  Kennedy  y.  State,  22  Tex.  Ap.  694,  3  S.  W.  480, 
where  the  information  alleged  the  offense  on  the  date  of  filing;  Will- 
iams y.  State,  17  Tex.  Ap.  524,  sustaining  complaint  alleging  the  of- 
fense to  haye  been  eommitted  on  the  day  it  was  filed. 

14  Tex.  Ap.  668-570,  ADDISON  v.  STATE. 

The  Sureties  on  a  Ball  Bond  for  Swindling  are  not  Liable  where  the 
defendant  was  indicted  for  theft. 

See  note,  99  Am.  Dec.  222. 

Distinguished  in  Brown  y.  State,  28  Tex.  Ap.  68,  69,  71  S.  W.  1023, 
holding  unnecessary  for  the  bond  to  show  that  property  embezzled 
was  oyer  twenty  dollars. 

The  Judgment  "Nisi"  most  State  That  It  will  be  Made  Final  unless 
good  cause  be  shown  at  the  next  term  of  the  court  why  defendant  did 
not  appear. 

Approyed  in  Watkins  y.  State,  16  Tex.  Ap.  647,  reyersing  where 
judgment  nisi  defective;  Thompson  y.  State,  17  Tex.  Ap.  319,  sus- 
taining the  judgment  nisi. 

14  Tex.  Ap.  570-675,  KNUTSON  v.  STATE. 

A  Conviction  for  Theft  of  a  Horse  cannot  be  Sustained  where  the 
facts  do  not  show  a  fraudulent  taking  with  intent  to  appropriate  it, 
or  depriye  the  owner  of  its  yalue. 

Approved  in  Warren  y.  State,  17  Tex.  Ap.  210,  reversing  for  charge 
that  intention  to  appropriate  lost  property  immediately  after  finding 
constituted  theft.     See  note,  88  Am.  St.  Rep.  601. 

14  Tex.  Ap.  576-578,  PITTICAN  v.  STATE. 

An  Information  for  Theft  of  a  Hog  Which  Does  not  Allege  the  hog's 
value  is  fatally  defective. 

Distinguished  in  Collins  v.  State,  20  Tex.  Ap.  201,  holding  value  of 
stolen  property  need  not  be  alleged  in  burglary. 

Wbere  the  Affidavit  Is  Sufficient  but  the  Information  \b  not,  the 
cause  will  be  remanded  in  order  that  another  information  may  be  filed. 

Approved  in  Johnson  v.  State,  19  Tex.  Ap.  546,  where  the  same 
complaint  was  allowed  to  an  amended  information. 

14  Tex.  Ap.  67&-581,  EX  PABTE  COLE. 

The  Writ  of  Habeas  Corpus  will  not  be  Granted  where  the  defend- 
ant is  not  in  jail. 
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Approved  in  Ex  parte  Talbutt,  ^9  Tex.  Cr.  13,  44  S.  W.  833,  refuB- 
ing  writ  where  the  applicant  was  not  in  jail. 

The  Statement  of  Facts  Should  be  Certifled  by  the  Judge  in  habeas 
corpus  proceedings  as  in  other  cases. 

Approved  in  Ex  parte  Barber,  16  Tex.  Ap.  370,  refusing  to  con- 
sider statement  of  facts  filed  thirteen  days  after  the  term;  dissent- 
ing opinion,  Ex  parte  Malone,  35  Tex.  Cr.  300,  33  S.  W.  361,  majority 
refusing  to  consider  statement  not  signed  by  counsel  and  approved 
by  the  judge. 

14  Tez.  Ap.  582>691,  O'NEAL  V.  STATE. 

The  Acts  and  Declarations  of  the  Oo-conspliators  of  a  Defendant 
are  admissible  against  him  though  made  in  his  absence,  and  after 
the  theft. 

Approved  in  Eichards  v.  State,  53  Tex.  Or.  407,  110  S.  W.  436,  ad- 
mitting declarations  of  conspirator  who  had  been  acquitted;  Barber 
V.  State  (Tex.  Cr.),  69  S.  W.  516,  statement  of  conspirator  admissible 
where  made  during  removal  of  property  to  avoid  detection;  Pierson 
V.  State,  18  Tex.  Ap.  561,  admitting  declarations  and  acts  of  a  con- 
spirator to  a  murder;  Smith  v.  State,  21  Tex.  Ap.  125,  17  S.  W.  555, 
sustaining  charge  on  principals  and  admitting  evidence  of  acts  of  two 
of  them;  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W.  129,  admitting 
a  bill  of  sale  made  in  the  presence  of  defendant  conspirator;  Small 
V.  State  (Tex.  Cr.),  40  S.  W.  791,  allowing  evidence  of  co-conspirato^*s 
attempt  to  sell  stolen  property;  People  v.  Rodley,  131  Cal.  254,  63 
Pae.  357,  admitting  declaration  of  co-conspirator. 

Special  Charges  on  Principals  and  Accomplices  may  be  refused 
where  they  are  fully  covered  by  the  general  charge. 

Approved  in  Sutton  v.  State,  16  Tex.  Ap.  493,  sustaining  charge 
that  one  aiding  another  to  bring  stolen  mule  into  the  state  was  a 
principal;  Bean  v.  State,  17  Tex.  Ap.  71,  sustaining  charge  on  prin- 
cipals and  accomplices;  Wright  v.  State,  18  Tex.  Ap.  365,  holding 
charges  as  to  complicity  of  a  hired  hand  insufficient;  Watson  v.  State, 
21  Tex.  Ap.  607,  see  1  S.  W.  451,  holding  one  who  prepared  for  and 
afterward  slaughtered  stolen  hogs  a  principal;  Blain  v.  State,  24  Tex. 
Ap.  636,  7  S.  W.  240,  sustaining  charge. 

The  Affidavits  of  the  Defendant  and  One  Other  Person  are  insuffi- 
cient to  support  his  motion  for  change  of  venue. 

Approved  in  Johnson  v.  State,  49  Tex.  Cr.  315,  94  S.  W.  225,  Turner 
V.  State,  48  Tex.  Cr.  587,  89  S.  W.  976,  Macklin  v.  State,  53  Tex.  Cr. 
200,  109  S.  W.  147,  and  Gibson  v.  State,  53  Tex.  Cr.  360,  110  S.  W. 
47,  all  applying  rule  where  there  was  affidavit  of  defendant  alone. 

14  Tex.  Ap.  692-^97,  EX  PABTE  WIL80K. 

The  Becorder's  Oonrt  of  the  Olty  of  Dallas  has  Jurisdiction  of  the 
offense  of  keeping  disorderly  houses. 

Distinguished  in  Ex  parte  Fagg,  38  Tex.  Cr.  587,  44  S.  W.  296,  40 
L.  B.  A.  212,  where  held  a  municipal  ordinance  against  gaming  void. 

An  Ordinance  Penalizing  the  Keeping  of  Disorderly  Houses  and 
imposing  the  same  penalties  as  the  state  law  is  valid. 

See  note,  17  L.  B.  A.  (n.  s.)  53. 

Miscellaneous. — See  note,  39  L.  B.  A.  456,  as  to  propriety  of  test- 
ing constitutionality  of  statute  by  habeas  corpus. 

14  Tez.  Ap.  606>e09,  HESKEW  v.  STATE. 

Where  a  Witness  Declares  That  He  was  Mistaken  in  his  evidence 
on  a  very  material  point,  a  new  trial  should  be  granted. 
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Approved  in  Hill  v.  State,  55  Tex.  Cr.  437,  117  S.  W.  135,  testi- 
mony of  accomplice  will  not  sustain  conviction  where  he  subsequently 
testified  that  he  had  committed  perjury. 

Distinguished  in  Jackson  v.  State,  18  Tex.  Ap.  598,  refusing  a  new 
trial  because  a  witness  was  so  frightened  that  she  could  not  testify 
intelligently. 

A  Taking  in  Honest  Mistake  is  not  Theft,  but  where  defendant 
has  falsified  a  brand,  it  would  require  a  great  deal  of  evidence  to 
sustain  such  a  defense. 

Approved  in  Price  v.  State,  40  Tex.  Or.  432,  50  S.  W.  702,  revers- 
ing where  no  intent  shown. 

14  Tex.  Ap.  609^637,  WALKEB  v.  STATE. 

An  Indictment  Alleging  That  Defendant  Deprived  the  deceased  of 
his  life  with  weapons  unknown  is  sufficient. 

Approved  in  Eingo  v.  State,  54  Tex.  Cr.  567,  114  S.  W.  120,  allega- 
tion that  deceased  was  "a  reasonable  creature  in  being,'*  unnecessary; 
Moore  v.  State,  15  Tex.  Ap.  16,  sustaining  the  indictment;  Bean  v. 
State,  17  Tex.  Ap.  68,  holding  unnecessary  to  state  that  defendant 
was  a  "reasonable  being";  Sheppard  v.  State,  17  Tex.  Ap.  81,  sustain- 
ing indictment  of  infanticide;  Jackson  v.  State,  34  Tex.  Cr.  39,  28 
S.  W.  815,  reversing  where  indictment  did  not  allege  the  means  or 
weapon  used  in  committing  the  murder;  dissenting  opinion,  Sharpe  ▼. 
State,  17  Tex.  Ap.  508,  majority  sustaining  conviction  of  murder  in 
perpetration  of  robbery  under  common-law  indictment. 

Where  a  Party  has  Qualified  as  an  Expert,  He  is  Competent  to  tes- 
tify as  to  the  authorship  of  letters  and  other  writings. 

Approved  in  Caldwell  v.  State,  28  Tex.  Ap.  575,  14  S.  W.  123,  ad- 
mitting a  leaf  from  a  book  of  defendant. 

Distinguished  in  Chester  v.  State,  23  Tex.  Ap.  583,  5  S.  W.  127, 
reversing  where  court  permitted  certain  letters  to  go  to  jury  to  be 
compared  with  a  draft;  McGlasson  v.  State,  37  Tex.  Cr.  625,  66  Am. 
St.  Eep.  846,  40  S.  W.  505,  reversing  where  the  prosecutor  was 
allowed  to  make  his  signature. 

This  Court  will  Set  Aside  a  Verdict  that  is  against  evidence. 

Approved  in  Gazley  v.  State,  17  Tex.  Ap.  278,  holding  evidence 
insufficient  to  sustain  conviction  of  rape. 

Distinguished  in  Lane  v.  State,  19  Tex.  Ap.  70,  where  the  court 
considered  the  evidence  of  a  small  boy  sufficient  and  reliable. 

A  Conviction  of  Murder  will  be  Set  Aside  Where  the  Alleged  Body 
of  the  deceased  has  not  been  identified. 

Approved  in  Robinson  v.  State,  16  Tex.  Ap.  356,  reversing  where 
the  "corpus  delicti"  was  not  established;  Lucas  v.  State,  19  Tex.  Ap. 
88,  reversing  where  death  not  conclusively  shown  to  be  the  result  of 
a  wound;  Jackson  v.  State,  29  Tex.  Ap.  464,  16  S.  W.  249,  affirming 
conviction  where  the  identity  established  by  confession  and  other 
evidence;  Gay  v.  State,  42  Tex.  Cr.  456,  459,  60  S.  W.  773,  775,  re- 
versing under  rule.    See  notes,  7  L.  R.  A.  (n.  s.)  185;  68  L.  R.  A.  63. 

The  Existence  of  Express  Malice  may  be  Proved  by  circumstantial 
evidence. 

Approved  in  Cano  v.  State,  53  Tex.  Cr.  612,  111  S.  W.  408,  follow- 
ing rule. 

A  Letter  may  be  Accepted  as  a  Standard  for  the  comparison  of 
handwriting,  where  received  in  answer  to  another. 

See  notes,  7  L.  B.  A.  (n.  s.)  561;  63  L.  B.  A.  433. 
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Miscellaneous.— Bluman  v.  State,  33  Tex.  Cr.  57,  21  S.  W.  1027, 
refusing  continuance  in  order  to  introduce  declarations  of  a  self- 
confessed  criminal. 

14  Tex.  Ap.  688-644,  DONAHOE  v.  STATE. 

An  Indictment  for  Perjnry  moat  Allege  the  Materiality  of  the  false 
testimony. 

Approved  in  Turner  v.  State,  30  Tex.  Ap.  692,  18  S.  W.  792,  Har- 
rison V.  State  (Tex.  Cr.),  53  S.  W.  864,  both  reversing  where  the 
indictment  did  not  properly  assign  the  perjury.  See  notes,  85  Am. 
Dec.  494,  499;  124  Am.  St.  Bep.  666. 

Distinguished  in  The  King  v.  Angee,  8  Haw.  264,  it  is  sufficient  if 
the  evidence  upon  which  perjury  is  assigned  is  pertinent  to  the  issue, 
elsewhere  .alleged  to  be  material. 

A  Cbarge  Tliat  LeaTes  to  the  Jury  the  Materiality  of  the  false  tes- 
timony is  erroneous. 

Approved  in  Jackson  v.  State,  15  Tex.  Ap.  580,  affirming  where 
defendant  was  not  injured  by  a  charge  on  the  materiality  of  the 
evidence;  Davidson  v.  State,  22  Tex.  Ap.  383,  3  S.  W.  665,  holding 
the  charge  did  not  submit  materiality  to  jury;  Washington  v.  State, 
23  Tex.  Ap.  337,  5  S.  W.  120,  reversing  where  court  did  not  limit 
the  effect  of  a  judgment  admitted  as  evidence;  Smith  v.  State,  27 
Tex.  Ap.  52,  10  S.  W.  751,  holding  no  error  was  committed  in  re- 
fusing special  instructions;  Lisk  v.  State,  28  Tex.  Ap.  436,  13  S.  W. 
649,  affirming  charge  submitting  material  issue  only  to  the  jury; 
Scott  V.  State,  35  Tex.  Cr.  11,  29  S.  W.  274,  affirming*  charge ;  Gandy 
V.  State,  23  Neb.  447,  36  N.  W.  822,  reversing  where  an  instruction 
limited  the  inquiry  of  the  jury. 

14  Tez.  Ap.  645-666,  DAVIS  V.  STATE. 

Bills  of  Exceptions  to  the  Admissions  of  Evidence  must  show  de- 
fendant's objections,  and  the  exceptions  to  the  exclusion  of  evidence 
must  show  its  relevancy  and  materiality. 

Approved  in  Howell  v.  State,  16  Tex.  Ap.  98,  Sutton  v.  State,  16 
Tex.  Ap.  494,  Hobbs  v.  State,  16  Tex.  Ap.  521,  Logan  v.  State,  17 
Tex.  Ap.  57,  Bryant  v.  State,  18  Tex.  Ap.  115,  May  v.  State,  25  Tex. 
Ap.  126,  7  S.  W.  589,  Livar  v.  State,  26  Tex.  Ap.  120,  9  S.  W.  555, 
Hooper  v.  State,  29  Tex.  Ap.  616,  16  S.  W.  656,  Pruitt  v.  State,  30 
Tex.  Ap.  159,  16  S.  W.  775,  Sims  v.  State,  30  Tex.  Ap.  606,  607,  18 
S.  W.  410,  Wilkerson  v.  State,  31  Tex.  Cr.  89,  19  S.  W.  903,  Gibbs 
V.  State  (Tex.  Cr.),  20  S.  W.  920,  Burge  v.  State,  32  Tex.  Cr.  360, 
23  S.  W.  692,  Loakman  v.  State,  32  Tex.  Cr.  562,  25  S.  W.  20,  and 
White  V.  State,  32  Tex.  Cr.  636,  25  S.  W.  785,  all  reaffirming  rule; 
Smith  V.  State,  22  Tex.  Ap.  321,  3  S.  W.  685,  refusing  to  consider 
a  general  exception  to  the  charge. 

Wliere  There  is  No  Evidence  to  Support  It»  the  court  should  not 
charge  on  murder  in  the  second  degree. 

Approved  in  May  v.  State,  22  Tex.  Ap.  598,  3  S.  W.  782,  affirming 
conviction  where  court  did  not  charge  on  second  degree  and  man- 
slaughter; Oxford  V.  State,  32  Tex.  Cr.  273,  22  S.  W.  972,  sustaining 
refusal  to  charge  on  alibi. 

Distinguished  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442, 
reversing  for  failure  to  instruct  on  second  degree. 

Where  the  Defendant  Does  not  Bequest  a  Charge  on  "alibi,"  its 
omission  is  not  error. 
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Approved  in  Wright  v.  State,  56  Tex.  Cr.  358,  120  S.  W.  461,  re- 
affirming rule;  Jones  v.  State,  53  Tex.  Gr.  138,  139,  126  Am.  St.  Bep. 
776,  110  S.  W.  743,  744,  court  need  not  charge  on  alibi  unless  re- 
quested; Ballentine  v.  State,  52  Tex.  Gr.  371,  107  S.  W.  547,  reversing 
where  court  refused  to  charge  on  alibi;  McAfee  v.  State,  17  Tex.  Ap. 
132,  reversing  where  court  failed  to  charge  on  "alibi";  Ayres  v.  State, 
21  Tex.  Ap.  404,  17  S.  W.  254,  reversing  for  charge  that  burden  of 
proving  an  ''alibi"  is  on  defendant;  Quintana  v.  State,  29  Tex.  Ap. 
403,  25  Am.  St.  Bep.  732,  16  S.  W.  259,  holding  omission  to  charge 
on  "alibi"  was  not  error  under  facts.    See  note,  41  L.  B.  A.  539. 

14  Tex.  Ap.  662-668,  BEED  v.  STATE. 

An  Indictment  for  Burglary  Sliould  DeBcribe  the  Particular  felony 
or  theft  intended  to  be  committed  with  all  its  statutory  ingredients. 

Approved  in  Jones  v.  State  (Tex.  Gr.),  20  S.  W.  395,  such  an  in- 
dictment must  negative  the  owner's  consent. 

An  Omission  to  State  In  an  Indictment  for  Burglary  that  the  de- 
fendant took  the  stolen  property  from  the  possession  of  anyone  is  a 
fatal  defect. 

Approved  in  Treadwell  v.  State,  16  Tex.  Ap.  644,  holding  indict- 
ment omitting  "without  the  consent  of  the  owner"  fatally  defective; 
Black  V.  State,  18  Tex.  Ap.  127,  sustaining  indictment;  Smith  v. 
State,  22  Tex.  Ap.  353,  3  S.  W.  239,  holding  omission  of  words  ''with- 
out consent  of  the  owner''  immaterial;  Taylor  v.  State,  23  Tex.  Ap. 
640,  5  S.  W.  142,  holding  omission  to  negative  consent  of  owners  to 
taking  of  property  fatal. 

14  Tex.  Ap.  668-676^  McAFEE  v.  STATE. 

Where  Defendant  Explains  Possession  of  Stolen  Property  through 
a  sale,  it  is  immaterial  whether  the  sale  was  in  good  or  bad  faitu, 
because  he  is  not  guilty  of  theft. 

Approved  in  Glayton  v.  State,  15  Tex.  Ap.  355,  reversing  for 
erroneous  instruction  on  fraudulent  taking;  Prator  v.  State,  15  Tex. 
Ap.  369,  reversing  for  erroneous  charge  where  defendant  purchased 
the  animal;  Barrett  v.  State,  18  Tex.  Ap.  68,  reversing  for  charge 
that  unless  defendant  purchased  in  good  faith  he  would  be  guilty  of 
theft;  Phillips  v.  State,  19  Tex.  Ap.  166,  reversing  for  erroneous  in- 
struction on  good  faith;  Lott  v.  State,  20  Tex.  Ap.  231,  holding  sell- 
ing did  not  constitute  theft;  Morrow  v.  State,  22  Tex.  Ap.  251,  2  8. 
W.  627,  reversing  for  charge  that  jury  should  acquit  if  defendant 
purchased  in  "good  faith";  Curlin  v.  State,  23  Tex.  Ap.  683,  5  S.  W. 
187,  reversing  for  erroneous  charge;  Guest  v.  State,  24  Tex.  Ap.  241, 
5  S.  W.  842,  reversing  where  court  refused  special  instruction  on 
fraudulent  taking;  Boyd  v.  State,  24  Tex.  Ap.  582,  5  Am.  St.  Bep. 
911,  6  S.  W.  855,  reversing  for  refusal  to  instruct  specially  on  recent 
possession;  Lacy  v.  State,  31  Tex.  Gr.  81,  19  S.  W.  897,  reversing  for 
erroneous  charge  on  possession. 

14  Tex.  Ap.  676-679,  HABBIS  v.  STATE. 

Where  the  Transcript  Fails  to  Show  the  Proceeding  by  which  a 
special  judge  was  qualified,  the  judgment  will  be  set  aside. 

Approved  in  Smith  y.  State,  24  Tex.  Ap.  297,  6  S.  W.  41,  reversing 
under  rule. 
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15  Tex.  Ap.  1-23,  MOOBE  v.  STATE. 

An  Ikidictment  Ohargliig  All  the  Essential  Elements  of  Murder  in 
the  first  degree  is  sufficient  to  sustain  a  conviction  of  murder. 

Approved  in  Bingo  v.  Stat^,  54  Tex.  Cr.  567,  114  S.  W.  120,  hold- 
ing indictment  for  murder  of  G.  sufficient,  though  not  stating  that  O. 
was  a  reasonable  creature  in  being;  Bean  v.  State,  17  Tex.  Ap.  68,  an 
indictment  need  not  state  that  the  killing  was  unlawfully  done;  con- 
curring opinion,  Sharpe  v.  State,  17  Tex.  Ap.  508,  majority  holding 
common-law  form  of  charging  murder  is  good ;  Hodge  v.  State,  26  Fla. 
14,  7  So.  594,  dimensions  of  wound  need  not  be  stated;  Walker  v^ 
State,  34  Fla.  172,  43  Am.  St.  Bep.  190,  16  So.  82,  unnecessary  to 
state  on  what  portion  of  the  body  wound  was  inflicted. 

Where  Self-defense  is  Belied  upon  by  the  Defendant,  it  is  error  to 
refuse  to  permit  him  to  prove  that  the  character  of  deceased  was  that 
of  a  violent  and  dangerous  man. 

Approved  in  West  v.  State,  18  Tex.  Ap.  652,  reversing  where  de- 
fendant was  not  permitted  to  show  the  character  of  the  prosecutor, 
self-defense  was  not  shown;  Lilly  v.  State,  20  Tex.  Ap.  9,  reversing 
where  evidence  that  deceased  had  a  pistol  prior  to  the  homicide  was 
refused.     See  notes,  124  Am.  Bep.  1021;  3  L.  B.  A.  (n.  s.)  353,  354. 

Where  a  Witness  is  Indicted  as  an  Accomplice,  it  is  competent  for 
the  state  to  introduce  the  indictment  against  the  witness  to  sustain 
its  objection  to  the  competency  of  the  witness. 

Beaffirmed  in  Phelps  v.  State,*  15  Tex.  Ap.  55. 

It  l8  Reversible  Error  not  to  Charge  upon  the  Law  of  Mandaugbter, 
where  the  evidence  raised  the  issue  favorable  to  the  defendant. 

Approved  in  Burkard  v.  State,  18  Tex.  Ap.  622,  reversing  where  the 
evidence  raised  the  issue  of  murder  in  the  second  degree  and  the 
court  did  not  charge  upon  it;  Tow  v.  State,  22  Tex.  Ap.  185,  Z  S.  W. 
585,  reversing  where  the  evidence  raised  the  issue  of  manslaughter 
and  the  court  did  not  instruct  upon  it;  Crawford  v.  People,  12  Colo. 
202,  20  Pac.  770,  it  is  error  for  the  court  not  to  charge  upon  evidence 
tending  to  establish  certain  degree  of  homicide. 

Proof  of  Dangerous  Character  of  Deceased  is  Admissible  to  show 
accused  was  justified  in  belief  that  defendant  was  in  danger,  but 
hostile  overt  act  of  deceased  must  first  be  shown. 

See  note,  3  L.  B.  A.  (n.  s.)  358. 
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Miscellaneous. — Phelps  v.  State,  15  Tex.  Ap.  54,  referred  to  as  com- 
panion case. 

15  Tex.  Ap.  3-25,  ZALLNEB  ▼.  STATE. 

A  Landlord  cannot  Carry  Arms  on  Premises  leased  to  a  tenant 
when  the  lease  contains  no  provision  permitting  him  to  enter  at  will 
and  use  the  premises  as  his  own. 

Approved  in  Fannin  v.  State  (Tex.  Or.),  34  S.  W.  280,  following 
rule;  Brannon  v.  State,  23  Tex.  Ap.  429,  5  S.  W.  133,  sustaining  con- 
viction where  proof  did  not  show  that  defendant  was  on  his  own 
premises;  Hooks  v.  State,  25  Tex.  Ap.  602,  8  S.  W.  804,  tenant  in 
possession  is  ovnier  until  expiration  of  his  lease;  Elliott  v.  State,  39 
Tex.  Or.  244,  45  S.  W.  712,  landlord  cannot  carry  pistol  on  premises 
rented  at  will;  Clark  v.  State,  49  Ark.  176,  4  S.  W.  658,  tenant  can- 
not carry  a  weapon  on  a  common  stairway  used  by  cotenants;  Jones 
V.  State,  55  Ark.  188,  see  17  S.  W.  719,  landlord  cannot  carry  concealed 
weapons  on  premises  occupied  by  a  tenant  after  expiration  of  his 
lease. 

It  Seems  That  Where  Exceptions  are  Contained  in  the  enacting 
clause  of  a  law  making  certain  acts  criminal,  the  indictment  therefor 
should  negative  such  exception. 

Approved  in  Anderson  v.  State  (Tex.  Cr.),  29  S.  W.  786,  informa- 
tion for  pulling  down  fence  owned  by  several  persons  should  nega- 
tive consent  of  each;  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W. 
570,  indictment  for  violation  of  local  option  law  must  negative  the 
exceptions  thereto. 

15  Tex.  Ap.  26-31,  DONAU>SON  v.  STATE. 

Wliere  Defendant  is  Charged  With  Selling  Liquors  without  paying 
the  occupation  tax,  and  seeks  immunity  from  this  prosecution  under 
the  local  option  law,  he  must  prove  that  the  local  option  was  legally 
adopted,  and  tha,t  all  of  its  incidents  conform  strictly  to  the  require- 
ments of  the  statute. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21,  hold- 
ing local  option  liquor  law  not  in  force  where  order  of  county  judge 
declaring  it  had  not  been  published  as  required  by  statute;  Missouri 
etc.  Ry.  Co.  v.  Tolbert,  44  Tex.  Civ.  11,  101  S.  W.  1015,  holding  peti- 
tion for  local  option  stock  law  election  which  merely  gave  number 
of  precinct  in  which  election  to  be  held  and  not  describing  its 
boundaries  void;  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301,  holding 
local  option  law  invalid  because  of  failure  to  post  one  of  the  five 
notices  of  election  for  required  number  of  days  in  accordance  with 
statute;  McMillan  v.  State,  18  Tex.  Ap.  377,  378,  reversing  conviction 
where  legal  requirements  of  petition  for  local  option  election  were 
not  proven;  Ex  parte  Kramer,  19  Tex.  Ap.  125,  granting  writ  of 
habeas  corpus  where  election  adopting  local  option  law  was  illegal; 
Ex  parte  Lynn,  19  Tex.  Ap.  298,  affirming  conviction  under  the  gen- 
eral municipal  law  and  holding  local  option  law  does  not  supersede 
it;  Sihith  v.  State,  19  Tex.  Ap.  445,  reversing  where  the  proof  shows 
that  requirements  of  the  law  were  not  fulfilled;  Furrh  v.  State,  6 
Tex.  Civ.  224,  24  S.  W.  J1127,  sustaining  demurrer  where  the  boundary 
of  school  district  was  not  set  out  in  the  petition;  dissenting  opinion 
in  Snearley  v.  State,  40  Tex.  Cr.  521,  52  S.  W.  553,  majority  holding 
adoption  of  local  option  law  does  not  bar  legislation  in  passing  an 
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act  to  tax  the  sale  of  liquors  in  the  local  option  district.  See  note, 
1  L.  B.  A.  87. 

Distinguished  in  Williams  ▼.  State,  52  Tex.  Cr.  431,  107  S.  W.  825, 
holding  indictment  for  violating  local  option  law  not  defective  be- 
cause not  alleging  that  commissioner's  court  had  declared  result  of 
local  option  election  by  an  order  as  required  by  law. 

A  Motion  to  Qnash  the  Indictment  will  be  Granted  where  the  clerk's 
certificate  of  transfer  shows  that  the  indictment  was  presented  a 
year  before  the  offense  was  committed,  and  also  that  the  cause  was 
transferred  before  the  order  was  made. 

Approved  in  Mitten  v.  State,  24  Tex.  Ap.  348,  6  S.  W.  196,  reversing 
where  the  judge  amended  the  transcript  of  transfer  from  the  county 
court  to  the  district  court;  Estes  v.  State,  33  Tex.  Cr.  561,  28  S.  W. 
469,  reversing  where  the  transcript  of  transfer  fails  to  ehow  that  the 
indictment  was  properly  presented. 

16  Tez.  Ap.  31-38,  EVANS  v.  STATE. 

Where  the  Evidence  Shows  That  In  a  Proeecntion  for  Theft  the 
property  was  taken  under  a  claim  of  title  and  without  felonious  in- 
tent, it  is  error  not  to  instruct  the  jury  to  acquit. 

Approved  in  Harris  v.  State,  17  Tex.  Ap.  178,  reversing  where  the 
evidence  of  defendant's  guilt  is  not  conclusive  and  shows  that  de- 
fendant's claim  to  the  property  was  notorious;  Boyd  v.  State,  18  Tex. 
Ap.  344,  reversing  where  evidence  shows  defendant  did  not  know 
to  whom  the  stolen  property  belonged;  Boyd  v.  State,  28  Tex.  Ap. 
525,  13  S.  W.  864,  reversing  where  the  evidence  shows  that  the  line 
of  fence  was  where  defendant  claimed.  See  note,  88  Am.  St.  Bep. 
605. 

15  Tez.  Ap.'  39-40,  THOMPSON  v.  STATE. 

An  Information  Should  Show  That  the  Coonty  Attorney  makes  the 
charge  against  the  defendant. 

Approved  in  Thompson  v.  State,  15  Tex.  Ap.  168,  Wood  v.  State, 
27  Tex.  Ap.  538,  11  S.  W.  525,  both  reaffirming  rule;  Adams  v.  State, 
47  Tex.  Cr,  38,  81  S.  W.  964,  holding  information  which  states  that, 
"B,  county  attorney,  makes  information,"  but  is  signed  by  C  as 
county  attorney,  fatally  defective,  though  record  showed  C  to  be 
county  attorney  and  to  have  presented  it;"  Johnson  v.  State,  17  Tex. 
Ap.  231,  reversing  where  it  is  not  clear  who  made  the  charge  against 
defendant  in  the  information;  Arbuthnot  v.  State,  38  Tex.  Cr.  511,  34 
S.  W.  270,  affirming  conviction  where  the  county  attorney  on  affidavit 
of  another  person  presented  charges  against  defendant. 

An  Information  Which  Omits  the  Word  <*the"  in  the  Oondncdon, 
"against  the  peace  and  dignity  of  the  state,"  is  defective. 

Approved^  in  State  v.  Campbell,  210  Mo.  222,  109  S.  W.  711,  reaffirm- 
ing rule;  Brown  v.  State,  46  Tex.  Cr.  673,  81  S.  W.  718,  holding  in- 
dictment beginning  "In  the  name  and  the  authority  of  the  state  of 
Texas,"  instead  of  "In  the  name  and  by  authority  of  the  state  of 
Texas,"  as  required  by  constitution,  fatally  defective;  Scroggins  v. 
State,  36  Tex.  Cr.  118,  35  S.  W.  968,  reversing  where  the  preposition 
"by"  was  omitted  in  alleging  the  house  was  "occupied  by." 

15  Tex.  Ap.  45-56,  PHEIaPS  V.  STATE. 

Where  the  Evidence  Shows  That  One  Acted  With  Defendant  with  a 
common  design  and  purpose  to  accomplish  the  death  of  deceased,  his 
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declarations  and  motlTes  prior  to  and  at  the  time  of  killinj^  are  ad- 
missible in  evidence  against  defendant. 

Approved  in  George  v.  State,  17  Tex.  Ap.  517,  admitting  evidence 
that  eodefendants  were  eeen  in  the  town  where  the  homicide  was 
committed  before  its  commission;  Pierson  v.  State,  18  Tex.  Ap.  561, 
admitting  statements  of  a  co-conspirator  made  before  the  commission 
of  the  offense. 

Miscellaneous. — Cited  in  Bingo  v.  State,  54  Tex.  Gr.  567,  114  S.  W. 
120,  holding  indictment  for  murder  of  "O."  was  suficient,  though  not 
stating  that  G.  was  a  reasonable  creature  in  being. 

15  Tex.  Ap.  56-64^  SEWELL  v.  STATE. 

A  Oonstitutional  Amendment  Belatlve  to  tbe  Terms  of  the  county 
court  is  not  operative  until  forty  days  after  the  election. 

Approved  in  Wilson  v.  State,  15  Tex.  Ap.  153,  following  rule; 
Schwartz  v.  Liberman,  2  Tex.  Ap.  Civ.  221,  and  Texas  etc.  Gas  Co.  v. 
Cleburne,  1  Tex.  Civ.  588,  21  S.  W.  395,  a  constitutional  amendment 
does  not  become  operative  until  the  returns  are  canvassed;  Missouri 
Pac.  By.  V.  Graves,  2  Tex.  Ap.  Civ.  596,  commissioners  can  regulate 
terms  of  county  court  in*  their  respective  counties,  independent  of 
legislative  control;  State  v.  Kyle  (Mo.),  65  S.  W.  765,  holding  a  con- 
stitutional amendment  goes  into  effect  only  on  the  canvass  of  the  rati- 
fying vote. 

A  Nerw  Trial  Should  be  Granted  In  a  Criminal  Oase  to  the  defendant 
where  the  evidence  shows  that  a  juror  was  biased  and  prejudiced 
against  the  defendant. 

Approved  in  Graham  v.  State,  28  Tex.  Ap.  584,  13  S.  W.  1011,  re- 
versing where  the  evidence  shows  a  juror  was  corrupt;  Mitchell  v. 
State,  36  Tex.  Cr.  320,  36  S.  W.  464,  and  Washburn  v.  State,  31  Tex. 
Cr.  354,  20  S.  W.  715,  reversing  where  a  juror  was  prejudiced  against 
defendant.    See  note,  18  L.  B.  A.  478. 

Distinguished  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W.  87,  hold- 
ing on  evidence  finding  of  court  that  jurors  who  tried  case  acted 
fairly  and  impartially  should  not  be  disturbed. 

15  Tez.  Ap.  66-69,  TEBBT  V.  STATE. 

Under  the  Code  an  Indictment  can  be  Set  Aside  Only  where  not 
found  by  at  least  nine  grand  jurors,  or  where  some  unauthorized  per- 
son was  present  while  grand  jury  were  deliberating  or  voting  thereon. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  51  S.  W.  916,  arguendo. 

The  Court  has  No  Authority  to  Oo  Behind  an  indictment  properly 
returned  and  inquire  into  the  evidence  upon  which  the  grand  jury 
found  and  presented  it. 

Approved  in  Johnson  v.  State,  22  Tex.  Ap.  222,  2  8.  W.  613,  plea 
in  abatement  does  not  lie  to  show  that  the  indictment  was  never 
found  by  grand  jurors;  Jacobs  v.  State,  35  Tex.  Cr.  412,  34  8.  W. 
110,  objection  that  memorandum  on  the  docket  is  not  sufficient  to 
authorize  finding  of  indictment  is  not  tenable;  Chapman  v.  State 
(Tex.  Cr.),  49  S.  W.  588,  fact  that  indictment  was  found  on  testimony 
of  defendant's  wife  cannot  be  inquired  into  on  the  trial;  Buchanan 
V.  State  (Tex.  Cr.),  52  S.  W.  769,  indictment  is  not  vitiated  because 
defendant's  wife  testified  before  grand  jury. 

Where  Property  is  Owned  in  Common  or  Jointly,  an  indictment 
may  allege  its  ownership  to  be  in  all  or  either  of  such  owners. 
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Beaffirmed  in  Atterberrj  ▼.  State,  19  Tex.  Ap.  406;  Coatee  v.  State, 
31  Tex.  Or.  261,  20  S.  W.  586;  Pitts  ▼.  State  (Tex.  Ap.),  14  S.  W. 
1014. 

Plea  in  Abatement  WUch  Alleges  That  Indictment  was  founded 
solely  on  previous  one  for  same  offense,  which  had  been  quashed,  is 
not  good. 

See  note,  28  L.  B.  A.  325. 

16  Tez.  Ap.  70-80,  DABNELL  v.  STATE. 

The  Oonrt  Should  not  Charge  upon  the  Law  of  Murder  of  the  sec- 
ond degree  where  the  evidence  fails  to  present  an  issue  upon  murder 
in  the  second  degree. 

Beaffirmed  in  May  v.  State,  22  Tex.  Ap.  598,  3  S.  W.  782;  Blocker 
V.  State,  27  Tex.  Ap.  43,  10  S.  W.  442. 

Miscellaneous. — ^Darnell  v.  State,  24  Tex.  Ap.  7,  5  S.  W.  522,  on 
second  appeal,  dismissing  the  appeal,  which  was  not  an  appeal  from 
conviction. 

15  Tez.  Ap.  80-81,  HEWITT  ▼.  STATE. 

Using  the  Word  "Bape"  in  an  Indictment  is  Insufllcient  to  describe 
the  offense;  all  the  elements  of  the  offense  should  be  alleged  in  the 
Indictment. 

Approved  in  Jones  v.  State,  18  Tex.  Ap.  488,  reversing  where  the 
evidence  does  not  show  that  it  was  defendant's  purpose  to  ravish  the 
prosecutrix.    See  note,  80  Am.  Dec.  373. 

15  Tez.  Ap.  82-83,  JONES  v.  STATE. 

Defendant  in  a  Suit  upon  a  Forfeited  Bond  cannot  Attack  the  suffi- 
ciency of  the  indictment. 

Approved  in  Lee  v.  State,  25  Tex.  Ap.  333,  8  S.  W.  278,  the  insuffi- 
ciency of  an  indictment  cannot  be  urged  by  sureties  to  a  bail  bond  to 
defeat  their  liability;  United  States  v.  Eldredge,  5  Utah,  169,  13  Pac. 
677;  defective  character  of  an  indictment  cannot  be  inquired  into  in 
the  proceedings  upon  a  forfeited  bail  bond;  State  v.  Sureties  of 
Krahne,  4  Wyo.  354,  34  Pac.  5,  recognizance  is  not  void  merely  be- 
cause the  indictment  is  defective. 

A  Final  Judgment  Bendered  at  a  Criminal  Term  of  the  Oounty  Court 
upon  a  forfeited  bail  bond  will  be  reversed. 

Distinguished  in  Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35, 
•county  court  of  Titus  county  is  an  exception  to  rule  that  county 
courts  cannot  render  judgment  upon  forfeited  bail  bonds  at  a  criminal 
term. 

15  Tez.  Ap.  84-88,  JAOKSOK  v.  STATE. 

Defendant  is  Entitled  to  a  Distinct  and  Affirmative  presentation 
of  the  issues  arising  upon  his  evidence. 

Approved  in  White  v.  State,  18  Tex.  Ap.  63,  reversing  where  the 
-court  failed  to  submit  the  issue  raised  by  defendant  that  his  posses- 
sion was  innocent;  Irvine  v.  State,  20  Tex.  Ap.  41,  reversing  where 
the  court  presented  the  defense  in  a  negative  form. 

15  Tez.  Ap.  88-90,  BBOOKS  ▼.  STATE. 

No  Person,  Unless  He  be  a  Peace  Officer,  can  Oo  into  a  Social 
gathering  and  have,  or  carry  about  his  person,  a  pistol. 

Approved  in  Nichols  v.  State  (Tex.  Cr.),  45  S.  W.  4^4,  following 
vrule,  even  though  place  is  defendant's  own  home;  Alexander  v.  State, 
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27  Tex.  Ap.  537,  11  S.  W.  629,  affirming  conviction  where  defendant 
carried  a  pistol  into  a  place  where  persons  were  assembled  for 
amusement. 

Distinguished  in  Schroeder  v.  State,  50  Tex.  Cr.  112,  113,  114,  99 
S.  W.  1004,  1005,  holding  carrying  pistol  into  barroom  of  club  adja- 
cent to  ballroom,  where  there  was  a  social  gathering,  not  violation 
of  article  340,  Penal  Code. 

15  Tez.  Ap.  90-93,  VICTOR  ▼.  STATE. 

An  Indictanent  Charging  "One  Victor,  a  Mexican,  whose  other  name 
is  to  the  grand  jurors  unknown,"  is  defective,  in  that  it  does  not  give 
a  reasonably  accurate  description  of  the  accused. 

Approved  in  Paneho  v.  State,  25  Tex.  Ap.  403,  8  S.  W.  477,  revers- 
ing where  name  and  description  given  of  accused  in  the  information 
was  "one  Pancho";  Wilcox  v.  State,  35  Tex.  Cr.  632,  34  S.  W.  958, 
affirming  conviction  where  the  indictment  gave  surname  of  defendant 
and  alleged  that  his  given  name  is  unknown;  Minchen  v.  State  (Tex. 
Or.),  20  S.  W.  712,  information  omitting  name  of  accused  is  fatally 
defective. 

15  Tez.  Ap.  98-95,  HAILE8  v.  STATE. 

Where  Defendant  was  Conyicted  for  Keeping  Open  a  Saloon  on  an 
election  day,  and  the  evidence  showed  that  he  was  not  aware  that 
an  election  was  to  be  held  that  day,  it  was  error  for  the  court  to 
charge  that  ignorance  of  the  time  of  holding  an  election  was  no  ex- 
cuse for  a  violation  of  the  law;  such  ignorance  would  be  a  mistake  of 
fact,  and  not  one  of  law. 

Approved  in  Price  v.  State,  40  Tex.  Cr.  432,  50  S.  W.  702,  reversing 
where  the  evidence  showed  a- lack  of  intent  to  violate  the  law. 

15  Tez.  Ap.  96-104,  BRANCH  ▼.  STATE. 
App^ate  Court  will  not  Revise  tlie  Rulings  of  tbe  Lower  Court 

in  admitting  evidence  unless  a  bill  of  exceptions  is  incorporated  in 
the  record  presenting  the  question  as  to  the  correctness  of  the  ruling. 

Approved  in  Blackwell  v.  State,  33  Tex.  Cr.  280,  26  S.  W.  397,  ex- 
ceptions reserved  to  the  exclusion  of  evidence  cannot  be  incorporated 
in  statement  of  facts;  Capps  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518, 
reversing  where  illegal  testimony  was  introduced  over  defendant's 
objection. 

Wliere  Evidence  is  Introduced  for  the  Purpose  of  Impeaching  a 
witness,  the  court  should  instruct  the  jury  that  they  should  not  con- 
sider it  for  any  other  purpose. 

Approved  in  Gatlin  v.  State,  40  Tex.  Cr.  118,  49  S.  W.  88,  Foster 
V.  State,  28  Tex.  Ap.  50,  11  8.  W.  833,  Rogers  v.  State,  26  Tex.  Ap. 
431,  9  S.  W.  765,  and  Williams  v.  State,  25  Tex.  Ap.  90,  7  S.  W.  662, 
all  reversing  where  the  court  did  not  instruct  that  certain  evidence 
of  the  state  was  only  for  the  purpose  of  impeaching  one  of  its  own 
witnesses;  Vanhouser  v.  State,  52  Tex.  Cr.  603,  108  S.  W.  388,  holding 
court  erred  in  not  so  instructing  jury  regarding  evidence  admitted 
to  impeach  defendant. 

A  Person  Attacked  Under  Circumstances  Wliich  Reasonably  Indi- 
cate a  purpose  or  intent  on  tbe  part  of  the  attacking  party  to  kill,  or 
do  him  serious  bodily  injury,  may  slay  upon  the  spot. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  and  Hunnicutt 
V.  State,  18  Tex.  Ap.  522,  rpversing  where  the  court  limited  the  belf- 
defense  to  the  purpose  of  preventing  murder. 
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Wliere  It  Is  Known  That  It  was  Habit  of  Person  to  carry  pistol,  it 
is  presumed,  in  prosecution  for  killing  him,  that  defendant  was  aware 
of  SQch  habit. 

See  note,  3  L.  B.  A.  (n.  &.)  359. 

Proof  of  Deceased's  Habit  of  Carrying  Pistol  is  admissible  where 
shown  that  at  time  of  killing  deceased  was  angry  and  was  advancing 
in  threatening  manner  for  purpose  of  fighting. 

See  note,  3  L.  B.  A.  (n.  s.)  366. 

Wliere  Evidence  in  Murder  Trial  Shows  Act  of  Deceased  indicating 
present  purpose  to  kill  or  injure  defendant,  evidence  of  deceased's  bad 
character  admissible. 

Approved  in  Orange  v.  State,  47  Tex.  Cr.  339,  83  S.  W.  386,  where 
defendant  in  trial  for  murder  claimed  to  have  discovered  deceased 
in  adultery  with  defendant's  wife,  evidence  of  deceased's  character 
admissible;  Wallace  ▼.  State,  44  Tex.  Cr.  303,  100  Am.  St.  Bep.  855, 
70  S.  W.  757,  in  trial  of  wife  for  killing  husband,  where  she  testified 
that  he  attempted  to  strike  her,  evidence  that  he  had  beaten  her  on 
former  occasions  admissible.     See  note,  124  Am.  St.  Bep.  1023. 

15  Tez.  Ap.  104-111,  WILLIAMS  v.  STATE. 

Evidence  of  an  Assault  by  Defendant  on  His  Wife,  and  a  threat  to 
kill  deceased,  who  was  present,  if  she  reported  the  assault,  is  ad- 
missible as  showing  defendant's  motive  for  killing  the  person  so 
threatened. 

Approved  in  Cano  v  State,  53  Tex.  Cr.  612,  111  S.  W.  408,  holding 
evidence  of  circumstances  of  killing  required  submission  to  jury  of 
issue  of  express  malice;  Hamblin  v.  State,  41  Tex.  Cr.  141,  50  S.  W. 
1022,  allowing  evidence  of  a  remark  of  accused  toward  deceased  tend- 
ing to  show  ill-will,  although  remote  in  time  and  relevancy.  See 
notes,  105  Am.  St.  Bep.  1005;  62  L.  B.  A.  278. 

Evidence  That  One  Accused  of  Murder  Went  to  House  of  another 
while  latter  asleep  and  took  clothing,  leaving  own  soiled  clothes  there, 
is  admissible  as  tending  to  prove  attempt  to  disguise. 

See  note,  62  L.  B.  A.  338. 

15  Tez.  Ap.  111-115,  KEFJiKR  v.  STATE. 

A  Forged  Order  for  Either  Goods  or  Money,  though  not  accepted, 
is  such  an  instrument  which,  if  accepted,  would  have  created  a  pe- 
cuniary obligation. 

Approved  in  Anderson  v.  State,  20  Tex.  Ap.  598,  following  rule; 
Hendricks  v.  State,  26  Tex.  Ap.  177,  8  Am.  St.  Bep.  463,  9  S.  W.  555, 
an  order  for  merchandise  may  be  the  subject  of  forgery;  Crawford 
V.  State,  31  Tex.  Cr.  54,  19  S.  W.  767,  overruling  defendant's  excep- 
tion where  the  instrument  would  create  pecuniary  liability.  See  note, 
24  L.  B.  A.  43. 

The  State  cannot  be  Compelled  to  Elect  upon  Which  Count  it  will 
try  the  defendant,  where  two  counts  are  joined,  simply  to  adapt  the 
pleadings  to  different  aspects  of  a  single  transaction,  but  the  rule  is 
otherwise  where  an  attempt  is  made  to  convict  the  defendant  of  two 
or  more  offenses  growing  out  of  separate  transactions. 

Approved  in  Bobinson  v.  State,  56  Tex.  Cr.  63,  118  S.  W.  1037,  and 
Bink  V.  State,  50  Tex.  Cr.  448,  98  S.  W.  805,  both  holding  state  not 
required  to  elect  since  both  counts  charged  same  transaction;  Parks 
V.  State,  46  Tex.  Cr.  106,  79  S.  W.  303,  holding  submission  of  case 
to  jury  at  former  trial  on  only  one  count  amounted  to  an  election 
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and  dismisaal  of  other  coants;  Green  v.  State,  21  Tez.  Ap.  69,  17  S. 
W.  262,  and  Masterson  v.  State,  20  Tez.  Ap.  578,  district  attorney  is 
not  required  to  eleet  upon  which  count  he  would  try  the  defendant 
when  the  two  counts  are  designed  to  be  adapted  to  the  different  as- 
pects; Mason  v.  State,  29  Tez.  Ap.  80, 14  S.  W.  72,  no  error  to  overrule 
ezception  to  an  indictment  that  an  indictment  charges  separate  and 
distinct  felonies;  Stebbins  v.  State,  31  Tez.  Or.  295,  20  S.  W.  553, 
each  count  in  an  indictment  need  not  commence  and  conclude  as  if 
it  were  the  only  count  in  the  indictment;  Moore  v.  State,  37  Tez. 
Or.  559,  40  S.  W.  288,  state  need  not  elect  where  an  indictment  in 
two  counts  charges  abortions,  one  count  alleging  the  use  of  drugs 
and  the  other  an  instrument,  and  the  evidence  shows  both  were  used. 

15  Tez.  Ap.  116-118,  FAX7LKNEB  v.  STATE. 

Possession  of  Property  Becently  After  Theft  is  not  positive  proof 
of  theft. 

Approved  in  York  v.  State,  17  Tez.  Ap.  442,  following  rule;  State 
V.  Hill,  89  Or.  92,  65  Pac.  519,  holding  in  trial  for  larceny,  instruc- 
tions not  indicating  that  a  taking  from  defendant's  possession  neces- 
sary properly  refused;  Boberts  v.  State,  17  Tez.  Ap.  87,  reversing 
where  the  evidence  shows  that  defendant's  purchase  and  possession 
of  recently  stolen  property  was  as  shown;  Ayres  v.  State,  21  Tez.  Ap. 
406,  17  8.  W.  254,  reversing  where  the  court  charged  that  the  unez- 
plained  possession  of  property  recently  stolen  is  an  evidence  of  guilt. 

Wliere  Evidence  npon  Which  Defendant  is  Convicted  is  purely  cir- 
cumstantial, it  is  error  not  to  charge  upon  it. 

Beaffirmed  in  Oonner  v.  State,  17  Tez.  Ap.  15;  Schindler  v.  State, 
17  Tez.  Ap.  413;  Lehman  v.  State,  18  Tez.  Ap.  178,  51  Am.  Bep.  302; 
Boyd  V.  State,  24  Tez.  Ap.  581,  5  Am.  St.  Bep.  909,  6  S.  W.  855.  See 
notes,  70  Am.  Dec.  448;  69  L.  B.  A.  196. 

15  Tex.  Ap.  120-124,  GABOIA  ▼.  STATE. 

The  Oourt  Should  Instruct  the  Jury  upon  Olrcnmstantlal  Evidence 
where  the  case  is  one  of  purely  circumstantial  evidence. 

Beaffirmed  in  Oonner  v.  State,  17  Tez.  Ap.  15;  Schindler  v.  State, 
17  Tez.  Ap.  413.    See  note,  69  L.  B.  A.  196. 

15  Tex.  Ap.  125-189,  MILLEB  v.  STATE. 

Where  Defendant  Acted  With  Two  Others  In  Provoking  a  Contest 
with  deceased  for  the  purpose  of  killing  him,  and  in  pursuance  of  the 
design  one  of  the  others  killed  the  deceased,  the  defendant  would  be 
guilty  as  a  principal. 

Beaffirmed  in  Williams  v.  State,  81  Ala.  8,  60  Am.  Bep.  188,  1  So. 
185.    See  note,  68  L.  B.  A.  195,  204,  211,  213. 

15  Tex.  Ap.  189-150,  SMITH  v.  STATE. 

It  Is  not  Error  to  Refuse  to  Charge  npon  the  Law  of  Murder  in  the 
second  degree  when  the  evidence  does  not  present  that  issue. 

Approved  in  Monmouth  v.  State,  54  Tez.  Cr.  408,  114  S.  W.  114, 
holding  failure  to  charge  on  murder  in  second  degree  not  error,  since 
evidence  all  showed  deliberate  killing;  Burkhard  v.  State,  18  Tez.  Ap. 
619,  reversing  where  the  court  failed  to  charge  upon  the  law  of  mur- 
der in  the  second  degree  and  the  evidence  fairly  raises  the  issue; 
Blocker  v.  State,  27  Tez.  Ap.  43,  10  S.  W.  442,  and  May  v.  State,  22 
Tez.  Ap.  598,  3  S.  W.  782,  no  error  to  refuse  to  charge  upon  the  law 
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of  murder  in  the  second  degree  where  the  evidence  does  not  raise  the 
issue. 

AppQllate  Court  will  not  €k>n8ider  Objections  to  tbo  Charge  unless 
exceptions  be  taken  at  the  time  the  charge  was  given. 

Approved  in  Qaintana  v.  State,  29  Tex.  Ap.  402,  25  Am.  St.  Bep. 
731,  16  S.  W.  259,  and  Smith  v.  State,  22  Tex.  Ap.  322,  3  S.  W.  685, 
aifirming  conviction  where  a  general  exception  was  taken  to  the  entire 
charge. 

Appellate  Court  will  not  BeylBe  the  Bullng  of  the  Lower  Court  in 
denying  defendant's  motion  for  a  new  trial  where  the  motion  was  not 
filed  within  time  and  defendant  was  not  prejudiced. 

Approved  in  Young  v.  State,  54  Tex.  Or.  380,  113  8.  W.  17,  under 
Code  of  Criminal  Procedure,  article  819,  order  denying  motion  for 
new  trial  in  forgery  case  made  five  days  after  conviction  not  review- 
able; Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W.  547,  affirming  convic- 
tion where  a  motion  for  a  new  trial  was  made  &t  a  subsequent  term 
after  conviction. 

15  Tez.  Ap.  160-156,  WILSON  v.  STATE. 

The  Amendment  to  the  Constitution,  Relative  to  the  Terms  of  the 
county  court,  became  operative  forty  days  after  the  election  when  the 
returns  were  canvassed. 

Approved  in  Schwartz  v.  Liberman,  2  Tex.  Ap.  Civ.  221,  and  Texas 
etc.  Gas  Co.  v.  Cleburne,  1  Tex.  Civ.  588,  21  S.  W.  395,  constitutional 
amendment  does  not  become  operative  until  forty  days  after  election 
or  when  the  returns  are  canvassed. 

Commi88i<mer'8  Court  may  Provide  Such  Terms  for  the  county 
courts  as  may  be  necessary,  subject  only  to  the  control  of  the  legis- 
lature over  the  subject. 

Approved  in  Ex  parte  Cole,  51  Tex.  Cr.  169,  101  S.  W.  250,  under 
section  29  of  constitution,  power  of  commissioner's  court  to  fix  terms 
of  court  exclusive,  and  statute  authorizing  county  judge  to  hold  spe- 
cial terms  unconstitutional;  Mo.  Pac.  By.  v.  State,  2  Tex.  Ap.  Civ. 
596,  and  Hughes  v.  Doyle,  91  Tex.  423,  44  S.  W.  65,  commissioner's 
court  can  regulate  the  terms  of  the  county  court  in  their  respective 
counties  independent  of  legislative  control. 

Where  Defendant  was  Convicted  of  an  Aggravated  Assault  with  a 
pole  alleged  to  be  a  deadly  weapon,  and  there  was  no  evidence  as  to 
the  deadly  character  of  the  pole,  the  conviction  will  be  reversed. 

Approved  in  Benow  v.  State,  56  Tex.  Cr.  345,  120  S.  W.  175,  stick 
two  and  one-half  to  three  feet  long  and  one  inch  in  diameter  not 
deadly  weapon,  as  matter  of  law,  and  failure  to  charge  article  676  of 
Penal  Code  not  error;  Washington  v.  State,  53  Tex.  Cr.  483,  126  Am. 
St.  Bep.  800,  110  S.  W.  753,  stick  of  stovewood  two  feet  long  and  as 
large  around  as  one's  wrist  not,  as  matter  of  law,  deadly  weapon,  and 
failure  to  charge  in  conformity  with  Penal  Code,  article  717,  error; 
Crow  V.  State,  55  Tex.  Cr.  202,.  116  S.  W.  53,  21  L.  B.  A.  (n.  s.)  497, 
baseball  bat  not  per  se  deadly  weapon;  Peacock  v.  State,  52  Tex.  Cr. 
437,  107  S.  W.  348,  pistol  used  to  strike  with  not  necessarily  deadly 
weapon;  State  v.  Lett,  63  W.  Va.  668,  60  S.  E.  783,  on  indictment 
under  statute  for  carrying  deadly  weapon,  proof  that  defendant  car- 
ried a  "black-jack"  will  not  support  conviction;  Stephenson  v.  State, 
33  Tex.  Cr.  163,  25  S.  W.  784,  and  Pierce  v.  State,  21  Tex.  Ap.  548,  1 
S.  W.  464,  reversing  where  there  was  no  proof  that  a  pistol  used  to 
strike  with  was  a  deadly  weapon;  Melton  v.  State,  30  Tex.  Ap.  274, 
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17  S.  W.  258,  reversing  where  the  evidence  failed  to  show  that  the  ax 
used  was  a  deadly  weapon;  Branch  v.  State,  35  Tex.  Cr.  307,  33  S. 
W.  357,  reversing  where  the  size  and  weight  of  a  postol  used  as  a 
bludgeon  was  not  shown.  See  notes,  51  Am.  Rep.  631;  21  L.  R.  A. 
(n.  8.)  505. 

An  Indictment  Alleging  That  an  Information  was  Filed  on  the 
thirty-first  day  of  August,  1883,  and  also  that  heretofore,  on  the 
thirty-first  day  of  August,  1883,  the  offense  was  committed,  suffi- 
ciently alleges  that  the  offense  was  committed  anterior  to  the  present- 
ment of  the  indictment. 

Approved  in  Hollar  v.  State  (Tex.  Cr.),  73  S.  W.  961,  reaffirming 
rule  though  complaint  does  not  say  "theretofore"  on  said  date;  Miller 
V.  State,  55  Tex.  Cr.  175,  115  S.  W.  579,  information  alleging  that  the 
offense  occurred  "anterior"  to  the  making  and  filing  of  affidavit  and 
between  certain  hours  on  specified  day  sufficient;  Williams  v.  State, 
17  Tex.  Ap.  524,  sustaining  affidavit  filed  on  same  day  the  offense  is 
alleged  to  have  been  committed;  Kennedy  v.  State,  22  Tex.  Ap.  694, 
3  S.  W.  480,  reversing  where  there  was  no  allegation  that  the  offense 
was  committed  anterior  to  the  filing  of  the  information;  Scott  v. 
State  (Tex.  Cr.),  56  S.  W.  62,  sustaining  a  similar  information.  See 
note,  99  Am.  Bee.  121,  122. 

A  Deadly  Weapon  is  One  Likely  to  Produce  Death  or  great  bodily 
harm. 

See  note,  21  L.  R.  A.  (n.  s.)  497. 

Verbal  Charge  cannot  be  Given  Except  in  Misdemeanor  Oaaea  by 
consent  of  parties.    ' 

Distinguished  in  Garrison  v.  State,  54  Tex.  Cr.  601,  114  S.  W.  128, 
holding  in  misdemeanor  case  objection  to  verbal  charge  first  made  on 
motion  for  new  trial  too  late. 

15  Tex.  Ap.  156-167,  BURKE  V.  STATE. 

Appellate  Oonrt  will  not  Consider  an  Objection  to  the  Charge  which 
does  not  define  and  explain  the  term  "accomplice"  when  an  exception 
is  not  reserved  in  the  lower  court. 

Approved  in  Timbrook  v.  State,  18  Tex.  Ap.  7,  Crass  v.  State,  31 
Tex.  Cr.  315,  20  S.  W.  579,  both  reaffirming  rule;  Anderson  v.  State, 
20  Tex.  Ap.  315,  reversing  where  an  accomplice  testified  on  behalf  of 
the  state  and  court  failed  to  instruct  upon  accomplice  testimony. 

It  is  Error  to  Admit  Testimony  of  a  Conversation  between  wit- 
nesses in  defendant's  absence  tending  to  connect  defendant  with  the 
offense. 

Approved  in  Cole  v.  State,  48  Tex.  Cr.  447,  88  S.  W.  344,  on  trial 
for  murder  of  father  in  law,  court's  refusal  to  strike  out  on  subse- 
quent motion  evidence  of  what  defendant's  wife  stated  defendant 
had  said  to  her  in  quarrel  error;  Maines  v.  State,  23  Tex.  Ap.  576,  5 
S.  W.  124,  reversing  where  several  witnesses  testified  to  conversa- 
tions between  themselves  in  the  absence  of  defendant,  to  an  agree- 
ment between  defendant  and  another  party. 

Incompetent  Evidence  Should  be  Excluded  on  Motion,  though  not 
objected  to  at  the  time  it  was  offered  and  introduced. 

Approved  in  Morton  v.  State,  43  Tex.  Cr.  537,  67  S.  W.  116,  motion 
made  during  argument  to  exclude  incompetent  evidence  should  be 
granted  though  no  objection  made  when  it  was  introduced;  Robinson 
V.  State  (Tex.  Cr.),  63  S.  W.  870,  no  error  where  the  court  instructed 
the   jury  to   disregard   testimony  admitted  on  the  statement  of  the 
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county  attorney  that  he  would  connect  defendant  with  it  and  there- 
after failed  to  do  go. 

15  Tez.  Ap.  168,  THOMPSON  ▼.  STATE. 

Where  the  Word  'n;he"  Is  Omitted  in  the  Conclusion  of  an  indict- 
ment, it  is  fatal. 

Approved  in  Brown  t.  State,  46  Tex.  Cr.  573,  81  S.  W.  718,  reafftrm- 
ing  rule;  Scroggins  ▼.  State,  36  Tex.  Cr.  118,  35  S.  W.  968,  reversing 
where  the  preposition  "by"  was  omitted  in  averring  that  a  house  was 
"occupied  by." 

15  Tez.  Ap.  169-171,  WINN  ▼.  STATE. 
It  Is  Error  not  to  Charge  upon  the  Law  of  Accomplice  Testimony 

where  the  evidence  implicates  a  state's  witness. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  522,  Anderson  v.  State, 
20  Tex.  Ap.  315,  Owens  v.  State  (Tex.  Cr.),  20  S.  W.  558,  Parr  v. 
Stete,  36  Tex.  Cr.  495,  38  S.  W.  181,  and  Martin  v.  State,  36  Tex.  Cr. 
638,  36  S.  W.  587,  all  reaflSrming  rule;  Harrison  v.  State,  17  Tex.  Ap. 
444,  reversing  where  the  court  refused  defendant's  instructions  upon 
the  law  of  accomplice's  testimony. 

15  Tex.  Ap.  171-190,  SHAEP  ▼.  STATE. 

State  is  not  Required  to  Elect  npon  Which  of  the  Means  a  convic- 
tion would  be  claimed,  where  the  means  to  effect  rape  is  alleged  to 
be  force  and  threats. 

See  note,  80  Am.  Dec.  373. 

Where  the  Means  Relied  on  to  Effect  Rape  are  Porce  and  Threats, 
the  court  should  not  confine  the  jury  in  considering  the  sufficiency  of 
force  to  the  force  used  at  the  time,  considered  separate  and  inde- 
pendent of  former  and  accompanying  threats. 

Approved  in  Perez  v.  State,  50  Tex.  Cr.  37,  94  S.  W.  1038,  holding 
evidence  insufficient  to  support  verdict  of  rape  in  failing  to  show 
proper  resistance;  Favors  v.  State,  20  Tex.  Ap.  161,  sustaining  charge 
upon  force  which  was  a  literal  definition  of  force  as  found  in  the 
statutes. 

Pormer  Threats  Against  and  Violent  and  Brutal  Assaults  upon  the 
prosecutrix,  who  was  a  young  girl,  are  admissible  in  evidence  against 
defendant  in  a  rape  case. 

Approved  in  Bass  v.  State,  16  Tex.  Ap.  68,  affirming  conviction 
where  defendant  was  charged  with  using  force,  and  the  evidence 
showed  that  defendant  threatened  the  prosecutrix;  Palin  v.  State,  38 
Neb.  865,  57  N.  W.  744,  admitting  evidence  of  a  previous  assault; 
People  V.  O'Sullivan,  104  N.  Y.  484,  58  Am.  Eep.  532,  10  N.  E.  881, 
no  error  to  admit  an  attempted  assault  prior  to  the  offense  charged; 
Coates  V.  State,  50  Ark.  335,  7  S.  W.  305,  submission  by  child  to  one 
who  exercises  the  authority  of  a  parent  cannot  be  taken  as  such  con- 
sent as  will  nullify  a  charge  of  rape.     See  notes,  80  Am.  Bee.  365,  370. 

Distinguished  in  Ball  v.  State,  44  Tex.  Cr.  492,  72  S.  W.  386,  evi- 
dence of  subsequent  beatings  given  prosecutrix  by  defendant,  who 
was  her  father,  not  admissible  in  rape  case. 

15  Tex.  Ap.  190-201,  OAVITT  ▼.  STATE. 

Where  the  Commissioners,  in  Selecting  a  Jury,  practiced  no  fraud, 
a  negro  defendant  cannot  quash  the  special  venire  on  the  ground  that 

5  Tex.  Notes— 23 
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the  jurors  were  selected  from  persons  known  to  be  not  defendant's 
equal,  but  his  superiors  in  social  standing. 

Approved  in  Bean  v.  State,  17  Tex.  Ap.  69,  no  error  to  overrule 
defendant's  challenge  to  the  array  of  jurors  where  some  jurors  were 
summoned  by  an  objectionable  officer  and  the  defendant  did  not  ex- 
haust all  his  peremptory  challenges:  Carter  v.  State,  39  Tex.  Or.  349, 
46  S.  W.  237,  no  error  to  overrule  defendant's  challenge  to  the  array 
of  jurors  because  some  negroes  were  not  summoned  on  the  special 
venire  and  where  the  defendant  was  a  colored  man;  Oarter  v.  State, 
39  Tex.  Or.  356,  48  S.  W.  511,  defendant  could  test  the  whole  panel 
of  jurors  as  to  their  race  prejudice. 

On  the  Trial  of  a  Negro,  a  ProspectiTe  Juror  cannot  be  Questioned 
as  to  whether  he  has  the  same  neighborly  regard  for  a  negro  that  he 
has  for  a  white  man. 

Approved  in  Leach  t.  State  (Tex.  Or.),  49  8'.  W.  581,  jurors  cannot 
be  questioned  as  to  whether  they  are  prejudiced  against  the  offense 
at  issue  as  distinguished  from  other  offenses. 

16  Tez.  Ap.  202-236,  49  Am.  Bep.  188,  HABT  T.  STATE. 
Defendant  cannot  I>emand  a  Postponenlent  of  Hla  Case  because  he 

was  not  served  with  a  copy  of  the  indictment  upon  which  was  in- 
dorsed the  names  of  the  witnesses  who  testified  before  the  grand  jury. 

Approved  in  Walker  v.  State,  19  Tex.  Ap.  180,  the  statute  requiring 
the  indorsing  of  names  of  prosecuting  witnesses  is  directory. 

A  Justice  of  the  Peace  Sitting  for  the  Purpose  of  inquiring  into  a 
criminal  accusation  is  a  magistrate,  and  as  such  magistrate  his  au- 
thority is  coextensive  with  his  county. 

Approved  in  Irvine  v.  State,  55  Tex.  Or.  348,  116  S.  W.  592,  on  trial 
for  violating  local  option  law,  state  could  ask  juror  whether  he  had 
prejudice  against  witness  employed  by  sheriff  to  detect  such  viola- 
tions; Kerry  v.  State,  17  Tex.  Ap.  181,  184,  a  justice  of  the  peace 
sitting  as  a  magistrate  in  an  examining  court  has  the  same  functions 
as  the  county  judges;  Qolden  v.  State,  22  Tex.  Ap.  13,  see  2  S.  W. 
536,  admitting  certified  testimony  taken  before  a  magistrate  though 
his  certificate  did  not  show  that  the  evidence  was  read  to  the  witness; 
Childers  v.  State,  30  Tex.  Ap.  197,  28  Am.  St.  Bep.  904,  16  S.  W.  906, 
testimony  given  on  a  hearing  for  a  writ  of  habeas  corpus  is  not  ad- 
missible against  defendant  on  a  final  trial.    See  note,  1  L.  B.  A.  294. 

Distinguished  in  Brown  v.  State,  55  Tex.  Or.  579,  580,  118  S.  W. 
143,  144,  justice  of  peace  cannot  go  into  another  precinct  and  hold 
court  of  inquiry  under  article  941,  Code  of  Criminal  Procedure,  since 
in  so  doing  he  acted  as  justice  of  peace  and  not  as  magistrate. 

A  Statement  Made  by  a  Third  Party  to  a  Witness  in  absence  of 
defendant  or  deceased  is  res  inter  alios  acta  and  irrelevant  and  inad- 
missible. 

Beaffirmed  in  Maines  v.  State,  23  Tex.  Ap.  576,  5  S.  W.  124. 
-    No  Error  to  Admit  an  Indictment  Which  was  Still  Pending  against 
defendant  for  attempt  to  kill  deceased  to  show  motive  for  the  killing 
on  the  part  of  defendant. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  328,  114  S.  W.  629,  on 
trial  for  murder  state  could  prove  details  of  difficulty  between  de- 
fendant and  deceased  which  occurred  half  hour  before  killing;  Har- 
rison V.  State,  47  Tex.  Cr.  400,  83  S.  W.  702,  on  trial  for  murder, 
where  defendant  claims  that  witness  for  state,  who  was  present,  did 
killing,  evidence  of  statements  by  witness  out  of  court  conflicting 
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with  his  testimony  admissible  as  original  evidence  for  defendant;  Bos- 
borough  V.  State,  21  Tex.  Ap.  675,  1  S.  W.  461,  reversing  where  de- 
fendant was  not  allowed  to  introduce  an  indictment  against  the  prose- 
cutor for  stealing  hogs,  to  show  witness'  motive  or  bias;  Kunde  v. 
State,  22  Tex.  Ap.  95,  3  S.  W.  329,  admitting  an  indictment  which 
charged  defendant  with  a. separate  offense,  to  show  defendant's  mo- 
tive; Bonnard  v.  State,  25  Tex.  Ap.  196,  8  Am.  St.  Bep.  432,  7  S.  W. 
864,  evidence  that  the  principal  witness  against  defendant  had,  pre- 
vious to  the  offense,  quarreled  with  the  defendant  is  admissible  to 
show  the  bias  of  the  witness;  Lewis  v.  State,  29  Tex.  Ap.  205,  25 
Am.  St.  Bep.  722,  15  S.  W.  643,  admitting  conversations  with  de- 
fendant several  months  subsequent  to  the  commission  of  the  offense; 
Weathersby  v.  State,  29  Tex.  Ap.  308,  15  S.  W.  825,  admitting  con- 
versation of  defendant  after  the  commission  of  the  offense  to  show 
defendant's  motive. 

In  a  Murder  Trial,  the  Bullet  Perforated  Olothing  and  buggy-rug 
used  by  deceased  at  the.  time  of  the  shooting  are  admissible  in  evi- 
dence before  the  jury. 

Approved  in  Levy  v.  State,  28  Tex.  Ap.  209,  19  Am.  St.  Bep.  828, 

12  S.  W.  597,  Frizzell  v.  State,  30  Tex.  Ap.  56,  16  S.  W.  752,  Gregory 
V.  State  (Tex.  Cr.),  43  S.  W.  1018,  Meyer  v.  State  (Tex.  Cr.),  41  S. 
W.  634,  Mitchell  v.  State,  38  Tex.  Cr.  185,  41  8.  W.  817,  and  Gregory 
V.  State  (Tex.  Or.),  48  8.  W.  578,  all  reaffirming  rule;  Johnson  v. 
State,  44  Tex.  Cr.  334,  71  S.  W.  26,  and  Barkman  v.  State,  41  Tex. 
Cr.  109,  52  S.  W.  74,  both  holding  clothing  worn  by  deceased  at  time 
of  hondcide  admissible;  Healey  v.  Bartlett,  73  N.  H.  112,  59  Atl.  619, 
on  issue  whether  testator  could  have  seen  and  heard  witnesses  attest 
his  will,  evidence  of  what  persons  who  were  present  could  see  and 
hear  by  placing  themselves  in  same  position  as  testator  relevant  and 
admissible;  Jackson  v.  State,  28  Tex  Ap.  374,  19  Am.  St.  Bep.  844,. 

13  S.  W.  452,  permitting  the  jury  to  inspect  the  stolen  property  to 
determine  its  identifying  marks;  Bodriquez  v.  State,  32  Tex.  Cr.  263,. 
22  8.  W.  978,  no  error  to  exhibit  a  gun  and  bullet  to  the  jury;  Long 
▼.  State  (Tex.  Cr.),  46  S.  W.  640,  admitting  woman's  bloody  clothes 
in  a  rape  case;  Ledbetter  v.  State,  35  Tex.  Cr.  198,  32  S.  W.  904, 
admitting  the  hide  of  the  cow  in  question;  Hess  v.  Lourey,  122  Ind. 
232,  17  Am.  St.  Bep.  361,  23  N.  E.  158,  7  L.  B.  A.  90,  permitting  de- 
fendant in  an  action  for  malpractice  to  show  his  shoulder  to  the  jury. 
See  notes,  49  Am.  Bep.  191;  50  Am.  Bep.  156. 

Statements  Made  to  an  Officer  Before  Being  Apprised  of  his  arrest 
are  admissible  in  evidence. 

Approved  in  Cordes  v.  State,  54  Tex.  Cr.  210,  112  8.  W.  946,  state- 
ment made  to  sheriff  while  he  was  investigating  case  at  accused's 
home  but  before  arrest  admissible;  Williams  v.  State,  53  Tex.  Cr.  4, 
108  8.  W.  372,  holding  defendant  not  under  arrest  when  statements 
were  made  and  they  were  admissible;  Bryant  v.  State,  18  Tex.  Ap. 
115,  no  error  to  permit  the  sheriff  to  testify  that  he  caused  the  de- 
fendant to  remove  his  outer  shirt  and  expose  to  view  his  undershirt, 
upon  which  he  discovered  spots  of  blood. 

Where  the  Wound  Inflicted  on  Deceased  was  not  in  Itself  neces- 
sarily fatal,  but  produced  blood  poisoning  or  any  other  effect,  which 
resulted  in  the  death  of  deceased,  the  party  inflicting  the  wound  is 
as  guilty  as  if  the  wound  would  have  been  necessarily  fatal. 

Approved  in  Lahue  v.  State,  51  Tex.  Cr.  166,  101  8.  W.  1012,  hold- 
ing evidence  that  knife  wound  inflicted  by  defendant  caused  death  of 
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deceased  conclusive  on  that  issue;  Franklin  v.  State  (Tex.  Cr.),  51 
S.  W.  953,  refusal  of  deceased  to  have  his  limb  amputated  does  not 
necessarily  impute  such  gross  negligence  as  will  make  the  death  not 
a  killing. 

Where  tlie  Case  is  not  One  of  Circumstantial  Evidence,  the  court 
should  not  charge  the  law  applicable  to  that  character  of  testimony. 

Approved  in  Wheeler  v.  State,  56  Tex.  Cr.  549,  121  S.  W.  167,  on 
murder  trial,  evidence  being  circumstantial,  it  was  error  not  to  charge 
upon  character  of  evidence;  Sharp e  v.  State,  17  Tex.  Ap.  499,  no  error 
to  refuse  instructions  upon  the  law  of  circumstantial  evidence  where 
the  proof  is  direct.    See  note,  69  L.  B.  A.  201. 

A  Witness  cannot  be  Cross-examined,  as  to  Any  Fact  which,  if  ad- 
mitted, would  be  collateral  and  wholly  irrelevant  to  the  matters  in 
issue,  for  the  purpose  of  impeaching  him,  except  such  facts  which 
show  witness'  motives. 

Approved  in  Rice  v.  State,  51  Tex.  Cr.  281,  103  S.  W.  1171,  where 
witness  is  questioned  regarding  his  attempt  to  bribe  another  witness 
to  testify  for  defendant,  it  was  error  to  allow  state  to  call  that  other 
witness  to  contradict  him;  Hill  v.  State,  18  Tex.  Ap.  673,  error  not  to 
permit  defendant  to  impeach  a  state's  witness  who  bad  denied  that 
he  had  proposed  to  defendant  to  know  nothing  about  the  case  if  paid; 
Favors  v.  State,  20  Tex.  Ap.  161,  reversing  where  defendant  did  not 
cross-examine  a  witness  as  to  her  motives  causing  her  to  prosecute 
defendant,  and  the  state,  on  redirect  examination,  asked  the  witness 
if  defendant's  relatives  had  not  urged  her  to  desist;  McTnturf  v. 
State,  20  Tex.  Ap.  355,  no  error  to  refuse  to  permit  the  defendant  to 
prove  that  deceased  had  committed  murders,  where  no  attempt  was 
made  to  show  that  relatives  or  anyone  likely  to  avenge  these  mur- 
ders were  near  the  place  of  crime;  Rainey  v.  State,  20  Tex.  Ap.  485, 
defendant  cannot  impeach  a  witness  as  to  collateral  matter  testified 
to  on  cross-examination;  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330, 
reversing  where  defendant  was  not  permitted  to  show  inculpatory 
acts  and  declarations  of  a  codefendant  which  strongly  tended  to  show 
his  malice;  Johnson  v.  State,  22  Tex.  Ap.  224,  2  S.  W.  613,  admitting 
testimony  to  impeach  defendant's  witness  when  the  state  could  have 
introduced  the  same  evidence  on  direct  examination;  Johnson  v.  State, 
27  Tex.  Ap.  174,  11  S.  W.  107,  reversing  where  the  state  impeached 
a  witness  upon  a  matter  collateral  with  the  issue;  Drake  v.  State,  29 
Tex.  Ap.  270,  271,  15  S.  W.  727,  reversing  where  defendant's  witness 
was  impeached  upon  a  matter  collateral  to  the  issue;  Surrell  v.  State, 

29  Tex.  Ap.  325,  15  8.  W.  817,  no  error  to  refuse  defendant  to  im- 
peach a  witness  upon  a  matter  collateral  to  the  issue;  Suit  v.  State, 

30  Tex.  Ap.  325,  see  17  S.  W.  460.  admitting  declarations  of  a  witness 
who  might  have  been  a  particeps  criminis;  Ogden  v.  State  (Tex.  Cr.), 
58  S.  W.  1020,  no  error  to  deny  defendant  permission  to  prove  that 
others  than  himself  had  motives  to  take  the  life  of  deceased  when 
there  is  no  evidence  of  proximity  or  opportunity  shown  that  others 
did  commit  the  offense. 

Defendant  may  Introdnce  Evidence  to  Show  Motive  or  Declarations 
of  third  person  claimed  to  have  done  killing  when  there  is  some  evi- 
dence to  connect  that  person  with  the  act. 

Approved  in  Jackson  v.  State  (Tex.  Cr.),  67  S.  W.  498,  evidence 
of  statement  made  by  third  person  shortly  after  killing  while  going 
away  from  place  where  it  occurred  admissible. 
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16  Tez.  Ap.  236-248,  BITTHERFOBD  ▼.  STATE. 

Wliere  Defendant  had  Been  Grossly  Insulted  and  abused  by  the 
language  of  the  deceased,  and  deceased  was  preparing  to  attack  de- 
fendant, it  was  an  adequate  cause  to  justify  the  killing. 

Approved  in  Johnson  v.  State,  22  Tex.  Ap.  226,  2  S.  W.  615,  revers- 
ing where  the  evidence  shows  a  former  provocation  and  new  terror 
aroused  from  acts  of  deceased. 

Every  Theory  Presented  by  the  Evidence,  whether  strongly  or 
weakly  supported,  demands  a  charge  of  the  court  thereon. 

Approved  in  Lundy  v.  State,  48  Tex.  Cr.  219,  87  S.  W.  353,  holding 
in  trial  for  murder  evidence  called  for  charge  on  manslaughter  and 
failure  to  give  it  error;  Bonner  v.  State,  29  Tex.  Ap.  230,  15  S.  W.  822, 
reversing  where  defendant,  by  his  own  testimony,  raised  the  issue  of 
manslaughter  and  the  court  did  not  charge  upon  it. 

15  Tez.  Ap.  249^258,  STEBUNO  v.  STATE. 

Unnecessary  to  Attack  the  Ofllclal  Signature  of  the  Sheriff  to  the 
copy  of  the  special  venire  served  upon  defendant. 

Approved  in  Rodriguez  v.  State,  23  Tex.  Ap.  506,  5  S.  W.  255,  Suit 
V.  State,  30  Tex.  Ap.  322,  17  S.  W.  459,  both  reaffirming  rule;  Murray 
V.  State,  21  Tex.  Ap.  474,  1  S.  W.  523,  3  S.  W.  107,  no  error  to  deny 
motion  to  quash  special  venire  because  sheriffs  return  does  not  state 
diligence  in  seeking  for  absent  jurors. 

The  Court  cannot  Excuse  a  Jnror  Impaneled  in  a  felony  case. 

Approved  in  West  v.  State,  42  Pla.  250,  28  So.  432,  holding  where 
one  juror  became  sick  after  full  panel  completed  and  sworn,  defend- 
ant should  be  allowed  his  full  number  of  peremptory  challenges  de 
novo  in  filling  vacancy;  Heskew  v.  State,  17  Tex.  Ap.  165,  court  may 
fill  a  juror's  place  before  he  has  been  sworn  and  impaneled;  Osborne 
v.  State,  23  Tex.  Ap.  445,  5  S.  W.  254,  error  to  organize  a  jury  from 
the  remainder  of  special  venire  where  it  appears  that  a  juror  had  not 
been  summoned,  though  the  sheriff's  return  shows  that  he  was;  English 
V.  State,  28  Tex.  Ap.  502,  13  S.  W.  776,  reversing  where  the  judge  dis- 
charged six  jurors  with  the  consent  of  counsel  for  the  state  and  de- 
fendant.    See  note,  1  Am.  St.  Rep.  525. 

Where  the  Evidence  Shows  That  Defendant  Killed  Deceased  under 
the  belief  that  deceased  intended  to  do  bodily  harm  to  his  companion. 
it  is  error  not  to  present  the  law  of  manslaughter  with  reference  to 
defendant's  right  to  repel  an  attack  upon  his  companion. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  following  rule; 
Ash  worth  v.  State,  19  Tex.  Ap.  195,  and  Snell  v.  State,  29  Tex.  Ap, 
240,  25  Am.  St.  Rep.  726,  15  S.  W.  724,  reversing  where  the  evidence 
shows  that  defendant  interfered  in  an  affray  to  prevent  murder  end 
eourt  did  not  charge  upon  law  of  self-defense. 

Where  the  Evidence  Shows  Defendant  Killed  the  Deceased,  who  at- 
tacked his  companion,  it  was  error  to  limit  the  adequate  cause  in 
charging  upon  the  law'of  manslaughter  to  the  insulting  words  or  con- 
duct to  a  female. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  522,  reversing  where 
the  court  limited  the  right  to  kill  in  self-defense  only  to  prevent 
murder. 

Opprobrious  Epithets  Used  by  Connsel  Toward  Witnesses  are  wholly 
unwarranted  and  uncalled  for,  and  the  court  should  stop  them  and  re- 
move from  the  minds  of  the  jury  their  injurious  effects. 
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Reaffirmed  in  Hunnicutt  v.  State,  18  Tex.  Ap.  523;  Kennedy  ▼. 
State,  19  Tex.  Ap.  634. 

15  Tex.  Ap.  258-271,  49  Am.  Sep.  194,  SCHX7LTZ  ▼.  STATE. 

It  i8  an  Open  Question  Whether  a  Lost  Indictment  for  a  felony  can 
be  provided  for  by  substitution  before  defendant  has  pleaded. 

Reaffirmed  in  Gillespie  v.  State,  16  Tex.  Ap.  643. 

It  Is  No  Error  to  ProTido  for  a  Lost  Indictment  by  substitution 
where  defendant  has  pleaded  to  the  indictment  before  its  loss. 

Approved  in  Alexander  v.  State,  53  Tex.  Cr,  505,  111  S.  W.  145, 
holding  not  error  to  substitute  complaint  and  information;  Goodman 
V.  State,  161  Ind.  631,  69  N.  E.  442,  holding  copy  of  information  prop- 
erly substituted  in  place  of  lost  original;  Harwood  v.  State,  16  Tex. 
Ap.  416,  reversing  where  there  is  no  indictment  in  the  record  nor  any 
substitution  for  it;  Gillespie  v.  State,  16  Tex.  Ap.  642,  reversing  where 
defendant  had  no  notice  of  substitution;  Withers  v.  State,  21  Tex. 
A.p.  210,  17  S.  W.  725,  article  434  of  the  Code  of  Criminal  Procedure, 
relative  to  substitution  of  lost  indictment,  is  constitutional. 

• 

15  Tex.  Ap.  271-275,  DIXON  T.  BTATE^ 

It  is  Error  not  to  Permit  Defendant  to  ProTe  the  General  Bepnta- 
tlon  for  truth  and  veracity  of  a  witness  impeached  by  the  state  by 
proof  of  former  contradictory  statements. 

Approved  in  Coombes  v.  State,  17  Tex.  Ap.  264,  following  rule; 
Harris  v.  State,  49  Tex.  Or.  340,  94  S.  W.  229,  holding  error  in  admit- 
ting for  state  evidence  to  sustain  character  of  its  own  witness  ren- 
dered harmless  by  later  testimony  for  defense  attacking  standing 
of  that  witness;  Phillips  v.  State,  19  Tex.  Ap.  164,  and  Thomas  v. 
State,  18  Tex.  Ap.  223,  reversing  where  defendant  was  not  allowed 
to  prove  the  general  good  character  of  an  impeached  witness;  Led- 
better  v.  State  (Tex.  Cr.),  29  S.  W.  480,  allowing  proof  of  general 
reputation  where  state's  witness  was  impeached  by  conflicting  state- 
ments; Harris  v.  State  (Tex.  Cr.),  45  S.  W.  714,  mere  contradiction 
among  the  witnesses  is  no  ground  for  proof  as  to  witness'  general  char- 
acter. 

Distinguished  in  Rutherford  v.  State  (Tex.  Cr.),  67  S.  W.  101,  hold- 
ing defendant  in  murder  trial  who  was  witness  for  himself  could  not 
introduce  testimony  to  prove  his  own  reputation  for  truth  and  verac- 
ity where  that  issue  not  raised  except  from  fact  that  his  testimony 
differed  from  that  of  other  witnesses. 

15  Tex.  Ap.  275-286,  BAIiDWIN  ▼.  STATE. 

Where  Defendant  Is  Charged  With  Rape  by  Porco  upon  a  woman 
with  a  weak  mind,  the  mental  condition  of  the  woman  should  be 
looked  to  to  determine  the  amount  of  resistance  made  by  the  female. 

Approved  in  Segrest  v.  State  (Tex.  Cr.),  57  S.  W.  846,  847,  explaining 
and  holding  evidence  of  weakness  of  mind  is  admissible  to  show 
that  the  assaulted  party  may  be  more  easily  overcome;  Lee  v.  State, 
43  Tex.  Cr.  287,  '64  S.  W.  1048,  where  the  evidence  shows  the  assaulted 
party  was  an  idiot,  she  is  not  a  competent  witness  against  defendant. 
See  note,  80  Am.  Dec.  366. 

Where  Defendant  was  Convicted  of  Bapo  upon  a  weak-minded 
female  over  ten  years  of  age,  it  was  error  to  charge  that  such  a  per- 
son is  presumed  to  be  incapable  of  giving  consent. 
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Approved  in  Craig  v.  State,  18  Tex.  Ap.  325,  reversing  where  in 
rape  the  court  submitted  the  issue  of  the  age  of  assaulted  party  and 
want  of  consent  was  not  shown;  Bodriguez  v.  State,  20  Tex.  Ap.  546, 
reversing  where  the  court  charged  that  the  defendant  was  guilty  if 
the  assaulted  party  was  an  idiot  incapable  of  giving  consent. 

Vague  and  Uncertain  Proof  of  Penetration  will  not  Sostain  a  con- 
viction for  rape. 

Approved  in  Cude  t.  State,  50  Tex.  Or.  873,  97  8.  W.  486,  holding 
evidence  insufficient  to  sustain  conviction  for  incest;  Miller  v.  State, 
18  Tex.  Ap.  38,  reversing  where  the  state  proved  the  falsity  of  de- 
fendant's statement  inferentially  and  by  circumstantial  evidence. 

15  Tez.  Ap.  287-303,  GUiLY  ▼.  STATE. 

Under  the  Statute  One  may  KUl  at  Once  to  Prevent  Murder,  rape, 
robbery,  maiming,  disfiguring,  castration,  or  to  prevent  serious  bodily 
injury. 

Approved  in  Hunnicutt  t.  State,  20  Tex.  Ap.  645,  following  rule; 
Clark  V.  State,  56  Tex.  Or.  299,  120  S.  W.  183,  holding  in  murder  trial, 
evidence  of  statement  made  by  deceased  police  officer  on  dark  night 
that  he  was  going  to  arrest  defendant  not  admissible,  there  being  no 
evidence  that  defendant  heard  it;  Brumley  v.  State,  21  Tex.  Ap.  240, 
57  Am.  Bep.  616,  17  S.  W.  142,  whether  danger  is  apparent  or  not  is 
to  be  decided  from  defendant's  standpoint. 

Appellate  Court  will  not  Consider  Objections  to  the  Charge  unless 
defendant  excepts  when  the  charge  is  given  or  the  errors  in  the 
charge  are  prejudicial  to  defendant. 

Approved  in  Bell  v.  State,  17  Tex.  Ap.  551,  following  rule;  Smith 
V.  State,  22  Tex.  Ap.  322,  3  S.  W.  685,  appellate  court  will  not  con- 
sider a  general  exception  to  an  entire  charge  which  does  not  point  out 
the  error  complained  of.  . 

15  Tez.  Ap.  804-315,  49  Am.  Bep.  200,  TEMPLE  ▼.  STATE. 

No  Error  to  Admit  Deceased's  Dying  Declarations  which  have  been 
reduced  to  writing  and  where  the  court  instructed  the  jury  not  to  re- 
gard any  facts  not  relating  to  the  homicide. 

Approved  in  Cook  v.  State,  22  Tex.  Ap.  527,  3  S.  W.  751,  where 
the  evidence  shows  deceased  was  conscious  of  approaching  death,  his 
(lying  declarations  are  admissible.    See  note,  56  L.  B.  A.  384,  417. 

District  Court  will  not  Judicially  Notice  the  Charter  or  incorpo- 
rating act  of  a  municipal  incorporation,  for  no  special  legislative  act 
is  necessary  to  create  it. 

Approved  in  Koenig  v.  State,  33  Tex.  Cr.  372,  47  Am.  St.  Bep.  36,  26 
S.  W.  835,  Philpott  v.  State  (Tex.  Cr.),  62  S.  W.  922,  both  reaffirming 
rule;  Bluitt  v.  State,  56  Tex.  Cr.  529,  121  S.  W.  170,  refusing  to  take 
judicial  notice  that  town  in  which  defendant  lived  was  incorporated 
on  motion  for  new  trial  after  conviction  for  failure  to  pay  poll  tax; 
State  V.  Cunningham,  81  Wis.  510,  51  N.  W.  738,  court  takes  judicial 
notice  of  a  census;  dissenting  opinion,  Boston  etc.  B.  B.  v.  Boston  etc. 
B.  B.,  65  N.  H.  461,  23  Atl.  451,  majority  holding  that  plaintiff  must 
have  formal  notice  of  defendant's  lease  though  it  was  notorious.  See 
notee,  89  Am.  Dee.  668;  30  Am.  St.  Bep.  225;  40  Am.  St.  Bep.  60;  47 
Am.  St.  Bep.  46;  4  L.  B.  A.  37. 

State  is  not  Boond  by  the  Date  of  the  Offense  as  Alleged,  but  may 
prove  any  other  date  prior  to  indictment;  failure  to  prove  the  tiuio 
or  date  of  the  offense  is  reversible  error. 
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Approved  in  Stichtd  v.  State,  25  Tex.  Ap.  425,  8  Am.  St.  Bep.  444, 
8  S.  W.  478^  reversing  where  there  is  no  evidence  showing  the  time 
of  the  commission  of  the  offense;  Lucas  v.  State,  27  Tex.  Ap.  323,  11 
S.  W.  443,  only  necessary  to  show  that  the  offense  was  committed 
anterior  to  the  presentment  of  the  indictment;  Lynn  v.  State,  27  Tex. 
Ap.  591,  11  S.  W.  640,  reversing  where  there  was  no  proof  of  the  time 
of  committing  the  offense;  Arcia  v.  State,  28  Tex.  Ap.  200,  12  S.  W. 
599,  reversing  where  there  was  no  evidence  to  support  the  date  of  the 
eommission  of  the  crime. 

16  Tex.  Ap.  317-319,  BOBEBSOK  ▼.  STATB. 

It  is  Unnecessary  to  Plead  the  Particiilar  Acts  of  violence  consti- 
tuting an  assault. 

Approved  in  Milstead  v.  State,  19  Tex.  Ap.  491,  intent  to  injure 
need  not  be  pleaded  where  transaction  as  set  out  imports  illegality. 

15  Tex.  Ap.  319-320,  GAUNDO  ▼.  STATE. 

Amount  for  Which  Judgment  is  Bendered  Against  Principal  and 
sureties  on  bail  bond  should  be  stated  in  judgment  nisi. 

Denie^  in  State  v.  Eyermann,  172  Mo.  294,  72  S.  W.  542,  holding 
order  declaring  forfeiture  need  not  state  amount  of  bond  forfeited. 

16  Tex.  Ap.  320-323,  AIJ.EK  ▼.  STATE. 

Where  Defendant  is  Charged  With  Keeping  a  House  of  ni-f ame,  it 
is  error  to  permit  the  prosecution  to  prove  the  charge  by  witnesses 
testifying  as  to  the  general  rumor  or  reputation  of  defendant. 

Approved  in  Owens  v.  State,  53  Tex.  Cr.  2,  108  S.  W.  380,  and 
Demartini  v.  Anderson,  127  Cal.  35,  59  Pac.  207,  both  following  rule; 
Machen  v.  State,  53  Tex.  Cr.  116,  .109  S.  W.  127,  holding  under  charge 
of  conducting  public  gambling-house,  evidence  did  not  directly  im- 
plicate defendant  with  keeping  the  house;  Joliff  v.  State,  53  Tex.  Cr. 
66,  109  S.  W.  179,  holding  an  indictment  under  statute  for  keeping 
"disorderly  house"  where  liquors  were  sold  evidence  of  general  reputa- 
tion of  house  admissible;  Steed  v.  State,  43  Tex.  Cr.  569,  67  S.  W.  330, 
holding  in  prosecution  for  theft  of  beef,  ownership  of  a  certain  meat 
market  could  not  be  proved  by  general  reputation;  Burton  v.  State, 

16  Tex.  Ap.  156,  reversing  where  the  state  proved  defendant  was 
keeper  of  a  house  by  general  report;  Gamel  v.  State,  21  Tex.  Ap.  359, 

17  S.  W.  158,  reversing  where  the  state  proved  defendant's  general 
reputation  for  want  of  chastity;  Stone  v.  State,  22  Tex.  Ap.  190,  2 
S.  W.  587,  reversing  where  the  court  instructed  that  proof  as  to  the 
general  reputation  of  a  house  is  sufficient  to  establish  its  character; 
Cook  V.  State,  22  Tex.  Ap.  527,  3  S.  W.  752,  admitting  evidence  of 
general  reputation  as  to  the  character  of  a  house;  Harkey  v.  State,  33 
Tex.  Cr.  100,  47  Am.  St.  Rep.  20,  25  S.  W.  291,  reversing  where  defend- 
ant was  not  permitted  to  cross-examine  a  witness  who  testified  that  a 
house  was  disorderly;  State  v.  Hull,  18  B.  I.  208,  210,  26  Atl.  191, 
192,  20  L.  R.  A.  609,  where  the  prosecution  puts  defendant's  character 
in  issue,  it  may  examine  as  to  particular  facts.  See  notes,  50  Am. 
Bep.  209;  20  L.  B.  A.  611. 

15  Tex.  Ap.  324-326,  BUSTOK  v.  STATE. 

The  Becord  on  Appeal  Should  Inform  the  Appellate  Court  as  to  the 
capacity  and  ability  of  an  applicant  to  give  bail. 
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Miscellaneons. — Johnson  v.  State,  16  Tex.  Ap.  373,  reversing  where 
the  court  prepared  no  statement  in  lieu  of  the  defendant's  which  he 
denied. 

16  Tez.  All.  327-330,  GOMEZ  ▼.  STATE. 

No  Error  to  Eefnse  to  Charge  upon  the  Law  of  Murder  in  the  second 
degree  where  the  evidence  shows  that  the  homicide  was  upon  express 
malice. 

Beaffirmed  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442.  See 
note,  97  Am.  St.  Bep.  785. 

15  Tez.  Ap.  330-336,  OHIVABBIO  ▼.  STATE. 

An  Indictment  for  Murder  may,  in  a  Single  Count  and  without 
duplicity  charge  defendant  with  the  murder  of  two  or  more  persons 
by  the  same  act. 

Approved  in  Augustine  v.  State,  41  Tex.  Or.  68,  96  Am.  St.  Bep.  765, 
52  S.  W.  78,  where  two  persons  were  killed  by  separate  shots,  an  ac- 
quittal for  killing  of  one  does  not  bar  prosecution  as  to  the  other; 
Taylor  v.  State,  41  Tex.  Cr.  570,  55  S.  W.  963,  conviction  of  an  at- 
tempt to  commit  robbery  is  no  bar  to  murder  committed  in  same  trans- 
action; State  V.  Batson,  108  La.  482,  32  So.  479,  sustaining  indict- 
ment charging  defendant  with  the  murder  of  several  persons. 

Although  Enclnal  County  Is  Attached  to  Webb  County  for  judicial 
purposes,  still  an  indictment  for  an  offense  committed  in  Encinal 
county  should  lay  the  venue  thereof  in  Encinal  and  not  Webb  county. 

Approved  in  Miles  v.  State,  23  Tex.  Ap.  413,  5  S.  W.  251,  reversing 
where  the  court  instructed  the  jury  that  the  venue  was  proved  if  the 
offense  was  committed  in  unorganized  counties  attached  to  the  county 
alleged  in  the  indictment;  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am. 
St.  Bep.  780,  53  S.  W.  629,  laying  venue  according  to  the  rule. 

An  Indictment  can  Charge  That  an  Offense  was  Committed  in  a 
county  if  it  was  committed  within  four  hundred  yards  of  the  county. 

Approved  in  State  v.  Pugsley,  75  Iowa,  746,  38  N.  W.  500,  affirming 
eonviction  where  an  offense  was  committed  in  Taylor  county,  but 
within  five  hundred  yards  of  Binggold  county,  and  the  defendant  was 
tried  in  Binggold  county. 

Miscellaneous. — Chevarrio  v.  State,  17  Tex.  Ap.  390^  affirming  con- 
viction on  second  appeal. 

15  Tez.  Ap.  336-337,  BUSTON  T.  STATE. 

Where  Defendant  Presented  a  Statement  of  Facts  before  the  expira- 
tion of  the  statutory  time,  and  the  judge  refused  to  certify  the  same, 
it  is  reversible  error  for  the  judge  not  to  make  out  and  certify  a 
statement  of  facts. 

Beaffirmed  in  Euston  v.  State,  15  Tex.  Ap.  377;  Johnson  v.  State, 

16  Tex.  Ap.  373;  Bryans  v.  State,  29  Tex.  Ap.  248,  15  S.  W.  288; 
Hodges  V.  State,  2  Tex.  Ap.  Civ.  728;  Southern  Ins.  Co.  v.  Levy,  3 
Tex.  Ap.  Civ.  50;  Herdig  v.  Walker,  3  Tex.  Ap.  Civ.  352;  Solinskey 
V.  Young,  4  Tex.  Ap.  Civ.  466,  17  S.  W.  1084.  Approved  in  Richard- 
son V.  State,  15  Wyo.  475,  478,  89  Pac.  1030,  1032,  holding  where  de- 
fendant prevented  from  obtaining  bill  of  exceptions  without  his  fault 
through  loss  of  testimony  by  stenographer,  supreme  court  had  juris- 
diction on  writ  of  error  to  grant  new  trial. 
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16  Tez.  Ap.  338-348,  SMITH  ▼.  STATE. 

Where  Defendant  Killed  Deceased  Under  a  Beasonable  Apprehen- 
sion of  death  or  serious  bodily  injury,  he  is  not  guilty  of  murder,  but 
is  entitled  to  set  up  self-defense. 

Beaflirmed  in  Jones  v.  State,  17  Tex.  Ap.  612;  Parker  v.  State,  18 
Tex.  Ap.  91;  Penland  v.  State,  19  Tex.  Ap.  378. 

If  by  Threats  or  Otherwise  Accnsed  Intended  to  and  did  produce 
the  difficulty  with  view  of  killing  deceased,  his  right  of  self-defense 
is  gone. 

See  note,  45  L.  B.  A.  703. 

15  Tex.  Ap.  348-355,  C^LAYTOK  ▼.  STATE. 

When  Direct  Testimony  cannot  be  Produced  and  the  Failore  to  pro- 
duce it  is  not  attributable  to  a  want  of  diligence,  the  prosecution 
can  prove  the  want  of  owner's  consent  by  circumstantial  evidence. 

Approved  in  Gaddell  v.  State,  49  Tex.  Gr.  134,  122  Am.  St.  Bep.  806, 
90  S.  W.  1014,  and  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926, 
both  holding  want  of  consent  of  owner  cannot  be  proved  by  circum- 
stantial evidence,  where  owner  is  witness  and  could  have  proved  it 
directly;  Schultz  v.  State,  20  Tex.  Ap.  311,  want  of  owner's  consent 
may  be  shown  by  circumstances  which  exclude  every  presumption  that 
the  owner  gave  his  consent.     See  note,  97  Am.  St.  Bep.  789. 

Distinguished  in  dissenting  opinion  in  Wisdom  v.  State,  42  Tex.  Cr. 
583,  584,  61  S.  W.  928,  majority  holding  want  of  consent  of  one  part- 
ner will  not  be  inferred  where  he  is  a  witness  and  fails  to  give  direct 
proof. 

It  is  Erroneons  to  Charge  That  if  the  Defendant  Purchased  the 
Horse  in  good  faith  and  honestly,  that  such  taking  would  not  be 
fraudulent. 

Approved  in  Barrett  v.  State,  18  Tex.  Ap.  68,  following  rule;  Curlin 
V.  State,  23  Tex.  Ap.  683,  5  S.  W.  187,  and  Morrow  v.  State,  22  Tex. 
Ap.  251,  2  S.  W.  627,  both  reversing  where  the  jury  were  instructed  to 
acquit  if  they  thought  defendant  purchased  in  good  faith. 

Where  Defendant  is  Charged  With  the  Theft  of  a  Horse,  and  relies 
upon,  the  defense  of  a  purchase,  the  court  should  instruct  the  jury  that 
if  defendant  purchased  the  horse  after  it  had  been  stolen  by  some 
other  person  than  defendant,  then  they  should  acquit  him,  for,  in 
order  to  convict,  it  must  be  shown  that  defendant  was  a  party  to  the 
original  fraudulent  taking. 

Approved  in  State  v.  Hill,  39  Or.  92,  65  Pac.  519,  holding  in  larceny 
trial  instruction  failing  to  point  out  that  a  taking  from  defendant's 
possession  was  necessary  properly  refused;  Boyd  v.  State,  24  Tex.  Ap. 
583,  5  Am.  St.  Bep.  911,  6  S.  W.  856,  reversing  when  the  court  refused 
to  charge  that  defendant  must  have  been  guilty  of  the  original  fraud- 
ulent taking,  to  convict;  Prator  v.  State,  15  Tex.  Ap.  369,  reversing 
where  the  court  did  not  submit  the  bona  fides  of  a  bill  of  sale  in 
prosecution  for  theft  where  relied  on  in  defense;  Phillips  v.  State,  19 
Tex.  Ap.  166,  reversing  where  court  did  not  properly  present  the  ques- 
tion of  good  faith. 

15  Tex.  Ap.  856-362,  TAYLOE  v.  STATE. 
Defendant  can  Give  in  Evidence  His  Explanation  of  the  possession 

of  recently  stolen  property  if  made  when  his  possession  was  challenged 
or  when  charged  with  theft. 
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Approved  in  York  v.  State,  17  Tex.  Ap.  442,  Lopez  v.  State,  28  Tex. 
Ap.  346,  13  S.  W.  220,  Eastland  v.  State  (Tex.  Cr.),  59  S.  W.  268,  all 
reatarming  rale;  Smotherman  v.  State,  47  Tex.  Cr.  310,  83  S.  W.  839, 
holding  explanation  of  his  possession  by  person  charged  with  theft 
made  next  day  after  his  arrest  not  admissible  evidence  in  his  favor; 
Roberts  v.  State,  17  Tex.  Ap.  87,  failure  to  explain  possession  of  re- 
cfently  stolen  property  will  warrant  a  conviction;  Heskew  v.  State, 
17  Tex.  Ap.  166,  reversing  where  defendant  was  not  allowed  to  ex- 
plain his  possession  the  first  time  theft  was  charged  to  him;  Phillips 
V.  State,  19  Tex.  Ap.  163,  reversing  where  defendant  was  not  per- 
mitted to  cross-examine  a  witness  in  whose  possession  recently  stolen 
cattle  were  found. 

15  T«z.  Ap.  862-363,  MANQTTM  ▼.  STATE. 

Wliero  the  Evidence  Shows  That  Defendant  Found  a  Pistol  and 
carried  it  to  his  house,  conviction  for  unlawfully  carrying  weapons 
will  be  reversed. 

Approved  in  Miles  T.  State,  52  Tex.  Cr.  563,  124  Am.  St.  Rep.  1106, 
108  S.  W.  378,  holding  defendant  not  guilty  of  carrying  pistol  which 
he  did  not  know  was  on  his  person;  Mays  v.  State,  51  Tex.  Cr.  35,  101 
S.  W.  234,  holding  evidence  that  defendant  received  pistol  as  pledge 
and  while  carrying  it  home  stopped  at  lunch  counter  for  meal  did  not 
authorize  conviction  for  carrying  concealed  weapon;  West  v.  State,  21 
Tex.  Ap.  428,  2  S.  W.  811,  and  Pressler  v.  State,  19  Tex.  Ap.  53,  53 
Am.  Rep.  384,  reversing  where  defendant  was  convicted  for  carrying 
home  a  pistol  just  purchased;  Lann  v.  State,  25  Tex.  Ap.  497,  8  Am. 
St.  Rep.  446,  8  S.  W.  651,  reversing  where  soldier  previously  on  guard 
had  devested  himself  of  his  pistol  in  going  about  the  town,  but  return- 
ing to  barracks  with  it  when  arrested;  Underwood  v.  State  (Tex.  Cr.), 
29  S.  W.  777,  carrying  broken  pistol  to  gunshop  to  be  repaired  does 
not  violate  the  law;  Chambers  v.  State,  34  Tex.  Cr.  293,  30  S.  W.  357, 
affirming  conviction  where  defendant  habitually  carried  a  pistol  be- 
tween his  place  of  business  and  his  residence;  Rines  v.  State  (Tex. 
Cr.),  38  S.  W.  1017,  carrying  pistol  to  a  store  to  get  cartridges  for  it 
does  not  violate  the  statute. 

15  Tez.  Ap.  36^-370,  PBATOB  ▼.  STATE. 

Appellate  Couit  wlU  not  Revise  the  Baling  Denying  a  Motion  for 
a  continuance  unless  a  bill  of  exceptions  is  specially  reserved  to  the 
ruling. 

Reaffirmed  in  Lucas  v.  State,  19  Tex.  Ap.  87;  Hays  v.  State  (Tex. 
Cr.),  20  S.  W.  548. 

I>efendant  in  Explaining  Possession  of  Property  recently  stolen 
may  introduce  a  bill  of  sale,  even  if  he  knew  that  the  property  was 
stolen. 

Approved  in  Roberts  v.  State,  17  Tex.  Ap.  87,  affirming  conviction 
where  defendant  failed  to  satisfactorily  explain  his  possession  of 
stolen  property;  York  v.  State,  17  Tex.  Ap.  442,  reversing  where  de- 
fendant satisfactorily  explained  his  possession  of  stolen  property; 
Paxter  v.  State  (Tex.  Cr.),  43  S.  W.  88,  arguendo. 

It  iB  Error  to  Charge  That  Defendant  must  Show  an  Honest  and 
bona  fide  claim  of  ownership  by  purchase  or  otherwise,  where  he 
pleads  purchase  as  a  defense  to  a  charge  of  theft. 
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Beaffirmed  in  Clayton  ▼.  State,  15  Tex.  Ap.  355;  Phillips  ▼.  State, 
19  Tex.  Ap.  166;  Morrow  v.  State,  22  Tex.  Ap.  261,  2  S.  W.  627;  Lacy 
▼.  State,  31  Tex.  Cr.  81,  19  S.  W.  897. 

Where  the  Evidence  Shows  a  Conspiracy  in  the  Taking  between 
the  vendor  of  a  bill  of  sale  and  defendant  charged  with  theft,  the 
court  should  submit  the  bona  fides  of  the  bill  of  sale  so  that  the 
jury  may  ascertain  if  it  is  a  sham. 

Approved  in  Roberts  v.  State,  17  Tex.  Ap.  88,  reaffirming  rule; 
Huflfman  v.  State,  28  Tex.  Ap.  179,  12  S.  W.  589,  instructing  the  jury 
to  convict  where  the  evidence  shows  that  the  power  of  attorney  by 
which  property  was  taken  was  a  sham. 

15  Tex.  Ap.  370-376,  SHORT  ▼.  STATE. 

It  Is  Error,  In  Charging  upon  the  Law  of  Self-defense,  to  limit  the 
right  of  self-defense  to  reasonable  apprehension  on  the  part  of  de- 
fendant that  deceased  was  in  the  act  of  murdering  or  maiming  him. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  Warren  v.  State, 
22  Tex.  Ap.  393,  3  S.  W.  242,  reversing  where  the  court  confined  the 
right  of  protection  against  deadly  assault. 

15  Tex.  Ap.  377-378,  BUSTON  v.  STATE. 

It  is  Error  for  the  Court  not  to  Prepare  a  Statement  of  l*act8  where 
he  has  failed  to  certify  to  defendant's  statement  presented  within  the 
statutory  time. 

Reaffirmed  in  Bryans  v.  State,  29  Tex.  Ap.  248,  15  S.  W.  288. 

15  Tex.  Ap.  378-387,  49  Am.  Bep.  207,  ALONZO  v.  STATE. 

Where  Defendant  and  a  Woman  are  Jointly  Charged  with  adultery, 
and  the  woman  seeks  a  severance,  is  tried  and  acquitted,  her  ac- 
quittal does  not  act  as  an  acquittal  of  defendant. 

Approved  in  Ledbetter  v.  State,  21  Tex.  Ap.  346,  17  S.  W.  428, 
Solomon  v.  State,  39  Tex.  Cr.  141,  45  S.  W.  706,  both  reaffirming  rule; 
State  V.  Eggleston,  45  Or.  353,  77  Pac.  740,  holding  in  prosecution  for 
adultery,  fact  that  other  party  to  act  not  found  guilty  immaterial; 
Vought  V.  State,  135  Wis.  12,  128  Am.  St.  Rep.  1008,  114  N.  W.  520, 
holding  where  several  town  officials  jointly  indicted  for  larceny  of 
town  orders,  acquittal  of  two  did  not  prevent  conviction  of  another; 
Mercer  v.  State,  17  Tex.  A  p.  464,  holding  a  father  may  be  convicted 
of  incest  though  the  evidence  shows  he  committed  rape  upon  his 
daughter;  consent  of  the  daughter  is  unnecessary  to  convict  him; 
Bell  V.  State,  33  Tex.  Cr.  164,  25  S.  W.  769,  acquittal  of  husband  on 
charge  of  miscegenation  is  inadmissible  on  trial  of  wife  for  same 
offense;  People  v.  Barnes,  2  Idaho,  152,  9  Pac.  535,  holding  mutuality 
of  consent  is  unnecessary  to  constitute  the  crime  of  incest;  State 
V.  Cutshall,  109  N.  C.  768,  26  Am.  St.  Rep.  600,  14  S.  E.  108,  where 
two  are  indicted  for  fornication  and  adultery,  one  may  show  a  lack 
of  criminal  intent  and  this  would  not  inure  to  the  benefit  of  the 
other;  State  v.  Carroll,  30  S.  C.  90,  14  Am.  St.  Rep.  887,  8  S.  E.  436, 
where  two  parties  are  jointly  indicted,  one  may  be  tried  without  the 
presence  of  the  other.    See  note,  92  Am.  St.  Rep.  95. 

Distinguished  in  State  v.  Rinehart,  106  N.  C.  789,  11  8.  E.  513, 
where  two  persons  are  tried  jointly  for  an  act  which  requires  the 
joint  act  of  two  to  commit,  acquittal  of  one  acquits  the  other. 

Failure  to  Instruct  on  Doctrine  of  Reasonable  Doubt  and  presump- 
tion of  innocence  is  error. 
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Approved  in  Bedman  t.  State,  52  Tex.  Or.  595,  108  S.  W.  367,  hold- 
ing failure  to  so  instruct  as  to  all  grades  of  homicide  of  which  de- 
fendant might  be  found  guilty  of  error.  See  note,  97  Am.  St.  Bep. 
799. 

Husband  of  Defendant's  Paramour  is  Proper  Witness  against  de- 
fendant in  prosecution  for  adultery  with  the  wife. 

Approved  in  Hardin  v.  State,  51  Tex.  Cr.  662,  103  S.  W.  402,  hold- 
ing in  murder  trial,  wife  of  defendant's  brother  was  competent 
witness  to  prove  that  her  husband  did  the  killing. 

15  Tez.  Ap.  888-^94,  AUSTIN  v.  STATE. 

Statements  Made  by  Defendant  in  an  Application  for  Oontinnance 
as  to  what  he  expected  to  prove  by  absent  witnesses  must  be  re- 
garded as  being  within  the  meaning  of  confessions,  and  as  such  are 
inadmissible  in  evidence. 

Beaffirmed  in  Wimberly  v.  State,  22  Tex.  Ap.  510,  3  S.  W.  718. 

Approved  in  Adams  v.  State,  16  Tex.  Ap.  172,  reversing  where  the 
state  read  an  application  for  attachments  for  certain  witnesses 
which  showed  a  different  defense  from  the  one  introduced  by  de- 
fendant; Powers  V.  State,  23  Tex.  Ap.  66,  5  S.  W.  158,  admitting 
statements  made  by  defendant  from  which  his  guilt  may  be  inferred. 

15  Tex.  Ap.  894-400,  SCHINDLEB  V.  STATE. 

It  is  not  Error  to  Sustain  Demurrer  to  Defendant's  Plea  of  the 
pendency  of  prior  indictment  in  another  county  for  the  same  offense. 

Approved  in  Williams  v.  State,  20  Tex.  Ap.  359,  Bonner  v.  State, 
29  Tex.  Ap.  229,  15  S.  W.  821,  and  Homer  v.  State  (Tex.  Cr.),  65  S. 
W.  371,  all  reaffirming  rule;  Carter  v.  State,  44  Tex.  Cr.  313,  70  S. 
W.  972,  holding  pendency  of  another  indictment  for  same  offense 
cannot  be  pleaded  in  abatement;  Wilks  v.  State  (Tex.  Cr.),  66  S.  W. 
787,  holding  pending  complaint  before  justice  of  peace  does  not  pre- 
vent later  indictment  for  perjury  based  on  same  transaction;  Foster 
V.  State,  38  Tex.  Cr.  373,  43  S.  W.  81,  sureties  upon  a  bail  bond  can- 
not plead  discharge  where  defendant  was  arrested  for  the  same 
offense  upon  a  second  indictment;  Vaughn  v.  State,  32  Tex.  Cr.  410, 
24  S.  W.  27,  affirming  where  defendant  was  being  prosecuted  for  the 
same  offense  in  a  justice's  court. 

Overruled  in  Pearce  v.  State,  50  Tex.  Cr.  511,  512,  98  S.  W.  863, 
sustaining  plea  of  pendency  of  prior  indictment  in  another  county 
for  same  offense. 

It  is  Error  to  Charge  That  Possession  of  recently  stolen  property 
without  a  bill  of  sale  or  transfer  is  prima  facie  evidence  of  the  guilt 
of  accused. 

Approved  in  Lehman  v.  State,  18  Tex.  Ap.  177,  51  Am.  Bep.  301, 
guilt  may  be  presumed  from  unexplained  possession  of  recently  stolen 
property;  Willey  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  572,  reversing 
where  the  court  charged  that  unexplained  possession  of  stolen  prop- 
erty was  prima  facie  evidence  of  guilt.    See  note,  70  Am.  Dec.  448. 

16  Tez.  Ap.  411-417,  HABBI8  v.  STATE. 

State  must  Disprove  a  Reasonable  Statement  Made  by  Defendant 

in  explanation  of  his  possession  of  recently  stolen  property. 
Beaffirmed  in  York  v.  State,  17  Tex.  Ap.  442. 
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15  Tex  Ap.  418-420,  HESTER  v.  STATE. 

SuretleB  on  a  Ball  Bond  cannot  be  Heard  on  Any  Question  touching 
the  sufficiency  of  the  indictment. 

Approved  in  United  States  ▼.  Eldredge,  5  Utah,  169,  13  Pac.  677, 
following  rule;  State  v.  Sureties  of  Krohne,  4  Wyo.  354,  34  Pac.  5, 
recognizance  is  not  voidable  because  the  indictment  is  defective  and 
liable  to  be  quashed. 

Distinguished  in  Wells  v.  State,  21  Tex.  Ap.  596,  2  S.  W.  807,  the 
sufficiency  of  an  indictment  will  be  heard  upon  a  scire  facias  pro- 
ceeding where  the  indictment  was  not  legally  presented. 

A  Proceeding  upon  a  Forfeited  Ball  Bond  la  in  Effect  a  Suit  upon 
the  bond,  and  the  state  must  prove  the  cause  of  action  as  in  a  civil 
suit. 

Approved  in  Werbiski  v.  State,  20  Tex.  Ap.  133,  variance  between 
a  judgment  nisi  and  an  appearance  bond  is  fatal;  Beddick  v.  State, 
21  Tex.  Ap.  269,  17  S.  W.  465,  reversing  where  defendant  was  not 
permitted  to  testify  in  behalf  of  the  sureties  in  a  scire  facias  pro- 
ceeding. 

16  Tex.  Ap.  420-480,  WILEIN8  v.  STATE. 

Appellate  Court  will  Consider  That  the  Indictment  was  not  read  to 
the  jury  where  uncontroverted  affidavits  by  defendant  so  show. 

Approved  in  Shaw  v.  State,  17  Tex.  Ap.  226,  granting  new  trial 
where  uncontroverted  affidavits  of  defendant  show  that  he  was  not 
given  the  opportunity  to  plead;  Harris  v.  State,  17  Tex.  Ap.  562,  re- 
versing where  the  uncontroverted  affidavits  of  defendant  show  that 
he  was  not  admonished  as  to  his  plea;  White  v.  State,  18  Tex.  Ap. 
61,  holding  indictment  was  read  to  defendant  where  record  shows  he 
entered  his  plea. 

Failure  to  Observe  the  Mandatory  Provlslona  of  a  Statute  is  re- 
versible error;  where  the  provisions  are  directory,  it  is  not  neces- 
sarily cause  for  reversal. 

Approved  in  Essary  v.  State,  53  Tex.  Or.  600,  601,  602,  111  S.  W^ 
929,  930,  holding  statute  requiring  indictment  in  felony  case  to  be 
read  to  jury  at  beginning  of  trial  mandatory  and  must  be  followed; 
Murray  v.  State,  21  Tex.  Ap.  477,  1  S.  W.  524,  3  S.  W.  108,  109,. 
affirming  conviction  where  selection  of  the  jury  and  special  venire 
was  made  in  conformity  with  the  statute;  Holsey  v.  State,  24  Tex. 
Ap.  41,  5  S.  W.  524,  failure  to  state  to  the  jury  the  accusation  and 
facts  expected  to  be  proved  is  not  reversible  error;  Hearne  v.  State 
(Tex.  Gr.),  58  S.  W.  1009,  no  error  to  read  the  indictment  and  enter 
the  plea  of  not  guilty  and  then  reintroduce  witnesses. 

15  Tex.  Ap.  430-440,  MAT  V.  STATE. 

In  Prosecution  for  Sudndllng,  the  Alleged  Owner  of  the  property 
obtained  need  have  no  right,  title,  or  even  beneficial  interest  in  the  . 
property  so  that  he  has  possession,  charge  or  control  threof. 

Approved  in  Bink  v.  State,  50  Tex.  Cr.  448,  98  S.  W.  865,  holding 
obtaining  loan  of  money  by  false  pretense  was  swindling,  and  would 
not  support  conviction  for  theft;  Phillips  v.  State,  17  Tex.  Ap.  174, 
proof  of  possession  is  sufficient  proof  of  ownership;  Mays  v.  State, 
28  Tex.  Ap.  485,  13  S.  W.  787,  reversing  where  the  ownership  of  the 
property  acquired  by  swindling  was  not  alleged. 
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Variance  Becaiue  an  Indorsement  Appeared  on  the  Note  offered  in 
evidence  which  was  not  set  out  in  the  indictment  is  not  material 
error,  under  an  indictment  for  swindling  by  means  of  a  draft. 

Approved  in  Crayton  v.  State,  47  Tex.  Cr.  91,  80  S.  W.  S39,  holding 
▼arianee  because  indorsements  on  bond  alleged  to  be  forged  were  not 
set  out  in  indictment,  not  material  error;  Bader  v.  State,  44  Tex.  Cr. 
184,  69  S.  W.  506,  reaffirming  rule  where  indorsement  on  check  al- 
leged to  be  forged  not  set  out  in  indictment;  Hennessy  ▼.  State,  23 
Tex.  Ap.  354,  5  S.  W.  218,  no  variance  where  the  instrument  was 
signed  "H.  Knittel,  chairman  on  Com.  Contg.  Exp.,"  and  the  allegation 
was  that  it  was  signed  "H.  Knittel,  chairman  of  the  committee  on 
contingent  expenses";  Leslie  v.  State  (Tex.  Cr.),  47  S.  W.  368,  in  an 
indictment  for  passing  forged  instrument  an  indorsement  thereon 
need  not  be  set  forth. 

Notary's  Oertiflcate  to  a  Protest  to  a  Draft  is  Admissible  in  evi- 
dence without  the  presence  of  the  notary. 

Approved  in  Patterson  v.  State,  17  Tex.  Ap.  108,  secretary  of  state's 
eertiflcate  is  admissible  without  his  presence.  See  note,  129  Am.  St. 
Bep.  36. 

Notary's  Certificate  is  Admissible  Only  in  Evidence  of  the  facts 
stated  therein. 

Beaffirmed  in  May  v.  State,  17  Tex.  Ap.  217,  219. 

15  Tex.  Ap.  441-447,  POWELL  V.  STATE. 

Judgment  will  be  Beversed  Unless  the  Accomplice  who  turned 
state's  evidence  is  corroborated  in  material  matters  tending  to  con- 
nect defendant  with  the  commission  of  the  offense. 

Beaffirmed  in  Harrison  v.  State,  17  Tex.  Ap.  444;  Tisdale  y.  State, 
17  Tex.  Ap.  445;  Hunnicutt  v.  State,  18  Tex.  Ap.  522. 

15  Tez.  Ap.  447-464,  ANBEBSON  ▼.  STATE. 

It  is  Error  to  Decline  to  Charge  upon  the  Law  of  Bianslaaghter 
where  the  evidence  fails  to  show  an  adequate  cause. 

Approved  in  Taylor  v.  State,  17  Tex.  Ap.  50,  affirming  conviction 
where  there  was  no  sudden  passion  arising  from  adequate  cause; 
Spivey  v.  State,  30  Tex.  Ap.  344,  17  S.  W.  546,  reversing  where  the 
court  failed  to  charge  upon  the  law  of  manslaughter  as  applicable  to 
aggravated  assault.* 

It  is  No  Error  to  Admit  Threats  Made  by  Defendant  on  the  morning 
of  the  commission  of  the  offense. 

Approved  in  Howard  v.  State,  25  Tex.  Ap.  691,  see  8  S.  W.  930, 
Prizzel  v.  State,  30  Tex.  Ap.  55,  16  S.  W.  752,  and  Sullivan  v.  State, 
31  Tex.  Cr.  488,  37  Am.  St.  Bep.  826,  20  S.  W.  928,  all  reaffirming 
rule;  Weaver  v.  State,  46  Tex.  Cr.  625,  81  S.  W.  44,  holding  where 
evidence  introduced  to  show  motive  for  the  crime  charged  refusal  to 
limit  it  to  that  purpose  not  error;  Crass  v.  State,  31  Tex.  Cr.  314,  20 
8.  W.  579,  permitting  prosecution  to  prove  former  assault  and  indict- 
ment predicated  thereon. 

15  Tex.  Ap.  454-460,  OGDEN  v.  STATE. 

Where  Defendant  Moved  in  Arrest  of  Judgment  on  the  Ground 
that  the  indictment  does  not  charge  that  defendant  did  kill  any  rea- 
sonable creature  in  being,  it  is  no  error  to  overrule  the  motion. 
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Approved  in  Bean  v.  State,  17  Tex.  Ap.  68,  unnecessary  to  allege 
that  defendant  was  a  person  of  sound  memory  and  discretion  and  that 
deceased  was  a  reasonable  creature  in  being. 

16  Tex.  Ap.  460-463,  MATHENA  ▼.  STATE. 

Sureties  upon  a  Bail  Bond  cannot  Sever  the  Amount  of  the  obliga- 
tion, and  all  must  unite  in  making  themselves  liable  for  the  full 
amount,  and  they  are  bound  both  jointly  and  severally. 

Approved  in  Trail  v.  State,  56  Tex.  Cr.  75,  118  S.  W.  714,  holding 
bail  bond  joint  and  several  obligation;  Snowden  v.  State,  53  Tex.  Cr. 
442,  110  S.  W.  444,  holding  surety  on  bail  bond  cannot  avoid  liability 
for  full  amount  by  collateral  agreement  with  sheriff  that  his  liability 
would  be  limited  to  lesser  amount;  AUee  v.  State,  28  Tex.  Ap.  533, 
13  S.  W.  992,  immaterial  whether  the  liabilities  upon  a  bail  bond  be 
stated  in  a  judgment  nisi  as  joint,  or  several,  or  joint  and  several. 

Becital  in  Becognlzance  on  Appeal  That  Principal  has  been  con- 
victed of  "swindling"  sufficiently  states  offense. 

Approved  in  White  v.  State  (Tex.  Cr.),  74  S.  W.  770,  holding  recital 
in  bail  bond  that  defendant  charged  with  ''swindling  over  the  value 
of  fifty  dollars  "  sufficiently  shows  offense  was  felony. 

15  Tex.  Ap.  464-472,  EX  PABTE  OOLDIBON. 

In  a  Homicide  Case  Ball  is  not  a  Matter  of  Bight  where  the  evi- 
dence is  clear  and  strong,  leading  a  dispassionate  judgment  to  the 
conclusion  that  the  offense  has  been  committed,  and  that  if  defendant 
be  guilty,  capital  punishment  will  be  inflicted  upon  him. 

Beaffirmed  in  Ex  parte  Smith,  23  Tex.  Ap.  126,  5  S.  W.  101;  Ex 
parte  Evers,  29  Tex.  Ap.  561,  16  S.  W.  343;  Thrasher  v.  State,  26  Pla. 
528,  7  So.  848.    See  notes,  81  Am.  Dec.  87;  10  L.  R.  A.  847. 

15  Tex.  Ap.  473-475,  MATHENA  v.  STATE. 

An  Information  Charging  Swindling  must  Set  Out  the  False  pre- 
tenses, that  defendant  knew  them  to  be  false,  or,  being  false,  know- 
ingly made  them,  and  that  the  injured  party  was  induced  to  part  with 
his  property  by  means  of  said  false  pretenses. 

Approved  in  Doxey  v.  State,  47  Tex.  Cr.  505,  84  S.  W.  1061,  dis- 
missing indictment  for  "swindling"  which  failed  to  state  that  de- 
fendant knew  the  representation  to  be  false  when  he  made  it;  Moore 
V.  State,  20  Tex.  Ap.  239,  holding  indictment  must  fully  set  out  the 
false  representations;  Hightower  v.  State,  23  Tex.  Ap.  451,  5  S.  W. 
343,  reversing  where  there  was  no  allegation  that  the  property  was 
acquired  by  defendant  by  means  of  false  pretenses;  Thorpe  v.  State, 
40  Tex.  Cr.  347,  50  S.  W.  383,  reversing  where  the  evidence  did  not 
support  the  charge  that  the  injured  party  parted  with  his  property 
on  the  false  pretenses  of  defendant.    See  note,  25  Am.  St.  Bep.  384. 

16  Tex.  Ap.  475-480,  DAVIS  y.  STATE. 

Where  Defendant  Is  Charged  With  Assault  With  Intent  to  KUl,  it 
is  error  to  charge  that  defendant  would  be  guilty  if  the  jury  found 
that  the  assault  alone,  independent  of  the  intent,  was  committed  as 
charged. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  77  S.  W.  447,  holding  in 
trial  for  assault  with  intent  to  murder,  instruction  which  failed  to 
state  that  defendant  must  have  had  specific  intent  to  kill  in  order  to 
convict  erroneous;  McCullough  v.  State,  24  Tex.  Ap.  129,  5  S.  W.  839, 
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reversing  where  defendant  made  an  assault  with  intent  to  alarm  and 
not  with  intent  to  murder. 

16  Tez.  Ap.  480-485,  DIXON  v.  STATE. 

Where  Property  is  Stolen  in  One  County  and  Carried  into  another, 
the  taker  may  be  prosecuted  in  either  county. 

Approved  in  Clark  v.  State,  23  Tex.  Ap.  614,  5  S.  W.  179,  proof 
that  defendant  brought  stolen  property  into  one  county  will  support 
an  allegation  of  theft  in  the  other  county;  West  v.  State,  28  Tex.  Ap. 
4,  11  S.  W.  635,  an  accomplice  cannot  be  convicted  of  theft  where 
proof  shows  that  the  offense  was  not  committed  in  county  charged, 
and  that  defendant  had  not  been  in  the  county.  See  note,  44  Am. 
St.  Rep.  82. 

Distinguished  in  Sallow  v.  State,  42  Tex.  Or.  268,  58  S.  W.  1025, 
holding  under  Code  of  Criminal  Procedure,  article  235,  where  hogs 
are  stolen  in  one  county  and  killed  before  being  taken  into  another 
county,  prosecution  cannot  be  had  in  latter  county;  Harrington  v. 
State,  31  Tex.  Cr.  581,  21  S.  W.  357,  defendant  stealing  cattle  in  sev- 
eral counties  and  taking  them  into  another  cannot  plead  a  conviction 
for  the  theft  of  one  in  the  latter  county  as  a  bar  to  a  prosecution  for 
theft  of  other  cattle  brought  in  another  county;  Gage  v.  State,  22 
Tex.  Ap.  127,  2  S.  W.  639,  where  defendant  is  prosecuted  for  theft 
from  a  person,  it  is  error  to  charge  that,  where  property  is  stolen  in 
Ellis  county  and  brought  into  Wise  county,  the  defendant  might  be 
prosecuted  in  Wise  county. 

Where  the  Indictment  Charges  the  Ownership  of  Stolen  Cattle  in 
L.  B.  Miller,  it  is  reversible  error  for  L.  B.  Miller,  as  a  witness,  to 
testify  to  circumstances  going  to  establish  his  nonconsent,  instead  of 
showing  his  nonconsent  by  direct  testimony. 

Approved  in  Miller  v.  State,  18  Tex.  Ap.  38,  reversing  where  the 
state  inferentially  controverted  defendant's  explanation  of  possession 
of  recently  stolen  property. 

15  Tez.  Ap.  485-489,  BUNTAIN  v.  STATE. 

Unnecessary  to  Allege  That  Entry  was  Without  the  Consent  of  the 
owner  where  the  bui'glary  was  by  force. 

Reaffirmed  in  Langford  v.  State,  17  Tex.  Ap.  451;  Black  v.  State, 
18  Tex.  Ap.  127;  Smith  v.  State,  22  Tex.  Ap.  353,  3  S.  W.  239;  Tay- 
lor V.  State,  23  Tex.  Ap.  640,  5  S.  W.  142. 

It  is  No  Error  to  Admit  a  Statement  Made  by  Defendant^  while  in 
jail,  which  proved  to  be  substantially  true. 

Approved  in  Bean  v.  State,  17  Tex.  Ap.  69,  admitting  defendant's 
confession  by  means  of  which  the  weapon  was  found;  White  v.  State, 

17  Tex.  Ap.  191,  reversing  where  the  court  charged  that  the  theft  of 
all  the  property  might  be  inferred  whe^e  part  of  the  stolen  property 
was  found. 

Where  the  Indictment  Charges  a  Burglary  by  Force,  it  is  error  to 
charge  that  burglary  may  be  by  threats  and  frauds. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  3,  108  S.  W.  372,  hold- 
ing under  indictment  charging  burglary  with  intent  to  commit  theft, 
instruction  authorizing  conviction  of  burglary  with  intent  to  commit 
felony  erroneous;  Lott  ▼.  State,  17  Tex.  Ap.  601,  reversing  where  the 
court  instructed  upon  burglary  by  threats  and  fraud,  and  indictment 
charged  burglary  by  force;  Bravo  v.  State,  20  Tex.  Ap.  189,  reversing 
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15  Tex.  Ap.  490-505    NOTES  ON  TEXAS  BEPOBTS.  S70 

where  the  court  did  not  restrict  jury  to  burglary  in  the  daytime,  as 
charged  in  the  indictment. 

Judgment  will  be  Beyersed  Where  tbA  Evidence  supporting  the 
conviction  is  not  satisfactory  nor  conclusive  of  defendant's  guilt. 

Beaffirmed  in  Buntain  v.  State,  15  Tex.  Ap.  490. 

In  a  Oriminal  Oaae  Appellate  Oonrt  will  not  Consider  tbe  Effect 
of  an  erroneous  charge  properly  excepted  to,  but  must  set  aside  the 
conviction  thereunder. 

Beaffirmed  in  Clanton  v.  State,  20  Tex.  Ap.  532;  Buntain  y.  State, 
15  Tex.  Ap.  490. 

15  Tex.  Ap.  490-492,  BUNTAIN  y.  STATE. 

Instance  of  Evidence  Held  Insui&clent  to  Sustain  a  conviction  of 
theft. 

Beaffirmed  in  Buntain  v.  State,  15  Tex.  Ap.  489. 

16  Tex.  Ap.  493-601,  McDONALD  y.  STATE. 

It  is  not  Beyersible  Error  for  the  Jury,  While  Oonslderlng  their 
verdict,  to  be  for  a  while  in  the  room  of  the  homicide  and  to  read  the 
Penal  Code  upon  the  subject  of  murder,  unless  they  were  thereby  in- 
fluenced in  their  verdict. 

Approved  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W.  897,  hold- 
ing since  Bevised  Statutes  of  1879,  it  was  not  error  for  court  when 
jury  requested  further  instructions  in  writing  to  give  instructions 
going  beyond  the  question  asked  by  jury;  Long  v.  State,  48  Tex.  Cr. 
184,  88  S.  W.  207,  holding  fact  that  while  jury  were  deliberating  one 
of  them  stated  how  the  jury  had  been  divided  on  former  trial  of  de- 
fendant not  ground  for  new  trial;  Crowell  v.  State,  79  Neb.  788,  113 
N.  W.  263,  holding  fact  that  officer  in  taking  jury  to  their  boarding 
place  eondueted  them  along  street  where  crime  committed,  not  such 
misconduct  as  required  reversal;  Willis  v.  State,  24  Tex.  Ap.  589,  6 
S.  W.  859,  reversing  where  the  jury  propounded  a  question  to  the 
judge  which  was  not  signed  by  the  foreman,  but  by  another  juror; 
Testard  v.  State,  26  Tex.  Ap.  273,  9  S.  W.  890,  affirming  where  the  mis- 
conduct of  the  jury  was  not  prejudicial  to  defendant;  Spencer  v. 
State,  34  Tex.  Cr.  246,  30  S.  W.  47,  affirming  conviction  where  the  jury 
took  the  clothes  of  deceased  into  the  jury-room  and  no  prejudice  re- 
sulted to  defendant;  Camp  v.  State  (Tex.  Cr.),  57  S.  W.  97,  affirming 
where  the  jury  took  a  volume  of  Texas  Reports  into  the  jury-room, 
but  no  prejudice  to  defendant  was  shown;  dissenting  opinion  in  Big- 
gins V.  State,  42  Tex.  Cr.  476,  60  S.  W.  878,  majority  holding  it  was 
reversible  error  for  the  jury  to  inspect  the  scene  of  the  crime  in  a 
prosecution  for  an  assault  with  intent  to  murder. 

16  Tex.  Ap.  501-606,  OBAWFOBD  v.  STATE. 

Appellate  Oonrt  will  Beverse  a  Judgment  Where  the  Becord  shows 
that  the  defendant  was  injured  by  the  abusive  language  of  counsel 
in  argument. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  571,  117  S.  W.  971,  holding 
remarks  of  prosecuting  attorney  in  argument  to  jury  prejudicial  to 
defendant  and  ground  for  reversal;  McKinley  v.  State,  52  Tex.  Cr. 
184,  106  S.  W.  343,  holding  statement  by  counsel  in  argument  if  facts 
not  in  evidence  reversible  error;  Hunnicutt  v.  State,  18  Tex.  Ap.  523, 
reversing  where  the  county  attorney  went  outside  the  record  and  dis- 
cussed facts  injurious  to  defendant;  Kennedy  v.  State,  19  Tex.  Ap. 
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634,  aflSrming  conviction  where  the  judge  stopped  the  county  attorney 
from  speaking  about  public  opinion;  Fuller  ▼.  State,  30  Tex.  Ap.  565, 
17  S.  W.  1109,  reversing  where  the  county  attorney  asserted  facts  in 
argument  not  in  the  record,  and  prejudicial  to  defendant.  See  note, 
46  L.  B.  A.  642,  652, '669. 

16  Ttoz.  Ap.  606-615,  CAMPBELL  ▼.  STATE. 

It  i»  not  EiTor  to  Admit  a  Fact  Which  is  Belevant  In  Connection 
with  other  evidence  adduced,  although  it  would  be  irrelevant  if  iso- 
lated. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  637,  37  Am.  St.  Bep.  840, 
21  S.  W.  927,  admitting  remarks  made  by  defendant  three  weeks  pre- 
vioQB  to  the  commission  of  the  offense,  to  show  malice.  See  note,  66 
L.  Bb  A.  385. 

15  Tez.  Ap.  616-621,  BXJNTAIN  ▼.  STATE. 

Court  is  not  Be<iuired  to  Charge  upon  the  Law  of  circumstantial 
evidence  where  it  is  not  such  a  case. 

Approved  in  Sharpe  v.  State,  17  Tex.  Ap.  499,  and  State  ▼.  Calder, 
23  Mont.  522,  59  Pac.  909,  both  following  rule;  Beason  v.  State,  43 
Tex.  Cr.  447,  67  S.  W.  98,  69  L.  B.  A.  193,  holding  charge  on  circum- 
stantial evidence  should  be  given  in  burglary  case  where  evidence  as 
to  breaking  and  entering  circumstantial,  though  theft  of  property 
stolen  is  admitted;  dissenting  opinion  in  Cabrera  v.  State,  56  Tex. 
Cr.  168,  173,  118  S.  W.  1067,  1069,  majority  holding  upon  the  facts 
refusal  to  charge  on  circumstantial  evidence  was  proper.  See  note, 
69  L.  B.  A.  210. 

Defendant's  Promise  to  Bepay,  or  His  Intention  to  Do  so,  will  not 
relieve  the  act  of  swindling  of  its  criminality. 

Approved  in  People  v.  Wieger,  100  Cal.  356,  34  Pac.  827,  affirming 
where  the  defendant  made  a  false  statement  as  to  ability  to  pay.  See 
note,  25  Am.  St.  Bep.  383. 

16  Tez.  Ap.  622-629,  HOUSE  y.  STATE. 

Where  Defendant  was  Indicted  for  Altering  a  Brand  on  cattle  from 
•'J.  L."  to  "Bud,"  and  the  proof  shows  that  the  brand  was  changed  to 
"Bud"  on  some  and  "Sud"  on  others,  held  that  evidence  of  the  change 
to  "9ud"  was  admissible  as  res  gestae. 

See  note,  95  Am.  Dec.  57. 

Instance  of  Testimony  of  Accomplice  not  sufficiently  corroborated. 
See  note,  98  Am.  St.  Bep.  165. 

16  Tez.  Ap.  630-633,  HILL  v.  STATE. 

Forfeiture  of  a  Becognlzance  or  Ball  Bond  may  be  Declared  at  any 
time  before  the  obligation  is  barred  by  the  statute  of  limitation. 

Approved  in  Brown  v.  State,  18  Tex.  Ap.  329,  affirming  judgment 
where  the  county  attorney  and  defendant,  without  the  knowledge  of 
hia  sureties,  stipulated  that  defendant  should  appear  at  a  subsequent 
term  than  that  stated  in  the  bond. 

16  Tez.  Ap.  534-661,  MASON  v.  STATE. 

It  l8  No  Error  for  the  Court  to  Stand  Aside  a  Juror  Challenged  by 
the  state  for  cause  after  stating  that  he  hoped  defendant  would  be  ac- 
quitted. 
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Approved  in  Giebel  v.  State,  28  Tex.  Ap.  170,  12  S.  W.  593,  Withers 
V.  State,  30  Tex.  Ap.  385,  17  S.  W.  938,  both  reaffirming  rule;  Pierson 
V.  State,  18  Tex.  Ap.  558,  559,  560,  no  error  for  the  court  to  stand 
aside  a  juror  challenged  by  the  state  for  bias  in  favor  of  defendant; 
Cluverius  v.  Commonwealth,  81  Va:  793,  affirming  where  the  court 
stood  aside  a  juror  after  he  had  been  accepted  by  defendant  on  chal- 
lenge for  cause  by  the  state.     See  note,  9  Am.  St.  Rep.  746. 

Appellate  Oonrt  will  not  Oonsider  Objections  to  Statements  made  by 
counsel  in  the  argument  outside  of  the  record,  unless  excepted  to  at 
the  time,  or  unless  defendant  was  prejudiced  thereby. 

Reaffirmed  in  Garello  v.  State,  31  Tex.  Cr.  62,  20  S.  W.  181;  Jones 
V.  State,  33  Tex.  Cr.  8,  23  S.  W.  793;  Barber  v.  State,  35  Tex.  Cr.  73, 
31  S.  W.  649;  Watson  v.  State,  28  Tex.  Ap.  41,  12  S.  W.  404. 

Where  No  Exceptions  are  Taken  to  the  Charge,  on  the  Trial  of  a 
criminal  case,  the  appellate  court  will  only  see  if  there  is  any  funda- 
mental or  material  error  in  the  charge. 

Approved  in  Niland  v.  State,  19  Tex.  Ap.  174,  reversing  where  de- 
fendant properly  excepted  to  an  erroneous  charge. 

15  Tex.  Ap.  551-656,  CASTELLOW  v.  STATE. 

It  is  Beversible  Error  not  to  Permit  Defendant  to  Explain  his  pos- 
session of  recently  stolen  property,  although  defendant  had  already 
given  an  explanation  prior  to  trial. 

Approved  in  Heskew  v.  State,  17  Tex.  Ap.  166,  following  rule; 
Roberts  v.  State,  17  Tex.  Ap.  87,  affirming  conviction  where  defend- 
ant did  not  satisfactorily  explain  his  possession  of  recently  stolen 
property;  Lewis  v.  State,  17  Tex.  Ap.  142,  reversing  where  defendant 
was  not  permitted  to  explain  his  possession  of  property  recently 
stolen;  Phillips  v.  State,  19  Tex.  Ap.  163,  reversing  where  defendant 
w^as  not  permitted  to  cross-examine  a  witness  as  to  his  possession  of 
recently  stolen  property.     See  note,  70  Am.  Dec.  451. 

15  Tex.  Ap.  656-558,  BATHER  V.  STATE. 

An  Indictment  Charging  Defendant  With  Selling  Medicated  Bitters 
without  obtaining  a  license  must  allege  the  amount  of  taxes  due  by 
defendant,  for  the  penalty  is  regulated  by  the  amount  of  taxes  due. 

Approved  in  Mansfield  v.  State,  17  Tex.  Ap.  471,  affirming  convic- 
tion where  the  state  proved  only  the  amount  of  taxes  due  the  state, 
though  the  indictment  alleged  taxes  due  the  county.  See  notes,  94 
Am.  Dec.  256,  257. 

15  Tex.  Ap.  660^63,  DUNN  v.  STATE. 
A  Conviction  Supported  by  the  Testimony  of  an  Accomplice  will 

be  reversed  unless  the  testimony  of  the  accomplice  is  corroborated 
by  other  evidence  tending  to  connect  the  defendant  with  the  offense. 
Approved  in  Harrison  v.  State,  17  Tex.  Ap.  444,  Tisdale  v.  State,  17 
Tex.  Ap.  445,  both  reaffirming  rule;  Anderson  v.  State^  20  Tex.  Ap. 
315,  and  Hunnicutt  v.  State,  18  Tex.  Ap.  522,  reversing  where  the  evi- 
dence shows  a  witness  was  an  accessory  and  the  court  failed  to  charge 
upon  the  law  as  to  necessity  of  corroboration;  Boyd  v.  State,  24  Tex. 
Ap.  583,  5  Am.  St.  Rep.  912,  6  S.  W.  856,  reversing  where  there  was 
not  sufficient  corroboration  of  an  accomplice's  testimony. 

15  Tex.  Ap.  563-^67,  LOVE  V.  STATE. 

Want  of  Consent  of  the  Owner  to  the  Taking  of  Stolen  Property 
may  be  proved  by  circumstantial  evidence  where  it  is  shown  that  di- 
rect testimony  cannot  be  procured  by  ordinary  diligence. 
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Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep. 
806,  90  8.  W.  1014,  holding  in  trial  for  burglary  where  owner  is  vnt- 
ness  want  of  consent  must  be  proved  by  him;  Wisdom  v.  State,  42 
Tex.  Cr.  580,  61  S.  W.  926,  want  of  consent  cannot  be  proved  by  cir- 
cumstantial evidence  where  direct  proof  is  obtainable. 

A  Mark  may  be  Proven  Without  Showing  it  to  have  been  recorded. 

Approved  in  Wyers  v.  State,  22  Tex.  Ap.  261,  2  S.  W.  723,  follow- 
ing rule;  Lawrence  v.  State,  20  Tex.  Ap.  541,  recorded  mark  is  not 
necessary  to  prove  ownership.    See  note,  11  L.  B.  A.  (n.  s)  90. 

15  Tex.  Ap.  567-678,  HSSTEB  v.  STATE. 

Admitting  Immaterial  and  Irrelevant  Testimony  in  a  felony  case 
is  not  reversible  error  where  there  is  other  sufficient  evidence  to  sup- 
port the  verdict. 

Approved  in  Drake  v.  State,  29  Tex.  Ap.  277,  15  S.  W.  731,  admit- 
ting illegal  testimony  prejudicial  to  defendant  is  not  reversible  error; 
Land  v.  State,  34  Tex.  Cr.  341,  30  S.  W.  791,  no  error  to  permit  the 
sherifT  to  testify  to  a  confession  made  by  a  codef endant  by  means  of 
which  he  found  the  instruments  used  by  the  defendant  in  committing 
the  offense. 

It  is  Error  to  Baject  Evidence  of  One  Who  was  Present  when  a 
trade  was  made  and  heard  the  negotiations  of  the  parties,  and  heard 
them  agree  that  they  had  traded;  such  testimony  is  original  and  not 
hearsay. 

Approved  in  Sneed  v.  State,  28  Tex.  Ap.  57,  11  S.  W.  834,  testi- 
mony of  one  participating  in  a  transaction  is  not  hearsay  but  admis- 
sible as  res  gestae. 

15  Tex.  Ap.  579-580,  JACKSON  ▼.  STATE. 

It  is  Unnecessary  to  Set  Out  in  an  Indictment  for  Perjury  the  oath 
in  haec  verba  taken  by  defendant. 

See  notes,  85  Am.  Dec.  497;  124  Am.  St.  Bep.  671. 

It  is  Error  to  Submit  to  the  Jury  the  Question  as  to  the  materiality 
of  the  alleged  false  statements  made  by  defendant  as  a  witness. 

Approved  in  Smith  v.  State,  27  Tex.  Ap.  52,  10  S.  W.  751,  following 
rule;  Davidson  v.  State,  22  Tex.  Ap.  383,  3  S.  W.  665,  the  materiality 
of  perjury  is  to  be  determined  by  the  court;  Washington  v.  State,  23 
Tex.  Ap.  337,  5  S.  W.  120,  reversing  where  witnesses  testified  as  to  the 
materiality  of  perjured  testimony;  Sisk  v.  State,  28  Tex.  Ap.  436,  13 
S.  W.  649,  no  error  for  the  court  to  select  material  perjured  state- 
ments and  submit  them  to  the  jury;  Bahm  v.  State,  30  Tex.  Ap.  312, 
28  Am.  St.  Bep.  913,  17  S.  W.  417,  indictment  need  not  charge  the  ma- 
teriality of  an  instrument  upon  which  the  perjured  statement  was 
based;  Scott  v.  State,  35  Tex.  Cr.  11,  29  S.  W.  274,  affirming  where 
the  court  confined  the  jury  to  the  statement  assigned  for  perjury; 
Jernigan  v.  State,  43  Tex.  Cr.  117,  63  S.  W.  562,  no  error  for  the  court 
to  state  that  the  facts  assigned  as  perjury  were  material.  See  note, 
85  Am.  Dec.  494. 

Distinguished  in  dissenting  opinion  in  Freeman  v.  State,  43  Tex.  Cr. 
582,  67  S.  W.  499,  majority  holding  in  trial  for  perjury  in  testifying 
falsely  at  trial  state  could  not  prove  other  testimony  given  during 
trial  to  show  materiality  of  false  testimony. 

The  Error  of  Submitting  Question  of  Materiality  of  false  state- 
ments set  forth  in  indictment  for  perjury  is  not  reversible  where  not 
excepted  to  unless  it  perjured  defendant's  rights. 
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Approved  in  Montgomery  ▼.  State  (Tex.  Or.),  40  S.  W.  805,  sustain- 
ing conviction  where  materiality  of  such  statements  was  submitted  to 
jury. 

16  Tez.  Ap.  581-586,  BBOWK  ▼.  STATE. 

U&d«r  an  Indictment  for  Theft  Defendant  cannot  Lawfully  be  con- 
victed of  receiving  stolen  property. 

Approved  in  Chandler  v.  State,  15  Tex.  Ap.  593,  Tucker  v.  State 
(Tex.  Or.),  23  S.  W.  683,  both  following  rule;  Gaither  v.  State,  21 
Tex.  Ap.  538,  1  S.  W.  457,  reversing  where  the  verdict  found  defend- 
ant guilty  of  receiving  stolen  property  and  the  judgment  was  for 
theft;  Gray  v.  State,  24  Tex.  Ap.  615,  7  S.  W.  339,  one  indicted  for 
receiving  stolen  money  is  competent  to  testify  against  the  defendant 
charged  with  theft  of  the  same  money. 

15  Tex.  Ap.  694-^98,  DAVIS  ▼.  8TATR 

Testimony  of  Witness  Who  had  Positiyely  Becognlzed  Defendant's 
Voice  sufficient  identification. 

Approved  in  Mack  v.  State,  54  Fla.  62,  44  So.  709,  13  L.  B.  A.  (n.  s.) 
373,  holding  identification  of  a  person  by  his  voice  is  direct  and  not 
circumstantial  evidence.    See  note,  13  L.  B.  A.  (n.  s.)  373. 

Twenty  Tears  in  Penitentiary  is  not  Excessive  Punishment  for  arson 
though  it  is  maximum  penalty,  when  circumstances  show  defendant 
was  man  whose  character  deserved  such  punishment. 

See  note,  35  L.  B.  A.  569. 

16  Tex.  Ap.  698-607,  STEWABT  y.  STATE. 

It  is  Error  to  Charge  the  Law  upon  Facts  not  Adduced  in  evidence, 
and  when  the  error  is  not  beneficial  to  defendant  and  being  excepted 
to  at  the  time,  the  appellate  court  will  reverse  the  judgment. 

Approved  in  Lynch  v.  State,  24  Tex.  Ap.  363,  5  Am.  St.  Bep.  890, 
6  S.  W.  192,  reversing  where  the  charge  of  the  court  was  based  upon 
no  evidence  adduced;  Thomas  v.  State,  34  Tex.  Cr.  482,  31  S.  W.  170, 
reversing  where  the  charge  was  liable  to  impress  upon  jury  a  different 
motive  than  that  which  the  evidence  shows. 

16  Tez.  Ap.  607-613,  WHEELEB  v.  STATE. 

Where  Defendant  was  Charged  With  the  Theft  of  Ten  Dollars  taken 
from  a  pocket-book,  and  the  evidence  shows  a  return  of  the  pocket- 
book  but  not  of  the  ten  dollars,  there  is  no  occasion  to  charge  upon 
the  law  of  voluntary  return  of  stolen  property. 

Approved  in  Dupree  v.  State,  17  Tex.  Ap.  593,  reversing  where  the 
facts  required  a  charge  upon  the  voluntary  return  of  stolen  property 
within  a  reasonable  time. 

16  Tez.  Ap.  613-616^  ANGEBHOFFEB  v.  STATE. 

An  Ordinance  of  a  Municipality  Begulating  the  Sale  of  laiquors  on 
Sunday  does  not  abrogate  nor  materially  qualify  any  portion  of  the 
Sunday  law. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep.  818, 
117  S.  W.  856,  holding  ordinance  conflicting  with  city  charter  and 
state  law  invalid;  Arroyo  v.  State  (Tex.  Cr.),  69  S.  W.  504,  holding 
city  ordinance  as  provided  by  charter  regulating  opening  and  closing 
of  saloons  on  Sunday  but  conflicting  with  state  law  invalid;  Flood 
V.  State,  19  Tex.  Ap.  589,  holding  an  ordinance  permitting  sale  of 
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goods  on  Sunday  between  certain  houTs,  not  authorized  hj  either  gen- 
eral or  special  legislation,  is  invalid;  Ez  parte  Fagg,  38  Tex.  €r.  587, 
44  S.  W.  296,  40  L.  R.  A.  212,  a  municipal  corporation  cannot  take 
jurisdiction  hj  ordinance  of  matters  which  are  an  offence  against  the 
state  and  over  which  the  county  courts  have  jurisdiction;  Memaugh  v. 
Orlando,  41  Fla.  439,  27  So.  35,  a  general  grant  of  power  to  a  munici- 
pality does  not  enlarge  the  special  provisions  of  its  charter,  but  per- 
mits it  to  pass  ordinances  upon  matters  not  repugnant  to  the  state 
constitution.    See  note,  17  L.  B.  A.  (n.  s.)  52,  59. 

15  Tez.  Ap.  617-623,  WILUAMS  ▼.  STATE. 

Where  the  BTldence  Shows  That  Defendant  Thought  that  he  was 
in  danger  of  being  struck,  it  is  error  to  limit  the  law  of  manslaughter 
to  the  fact  that  one  must  have  struck  defendant  and  inflicted  such 
pain  as  aroused  defendant's  anger  to  such  degree  as  to  render  him 
incapable  of  cool  reflection. 

Approved  in  Lee  v.  State,  54  Tez.  Gr.  385,  113  S.  W.  302,  holding 
instruction  as  to  what  constituted  adequate  cause  too  restricted  and 
erroneous;  Childers  v.  State,  33  Tex.  Or.  512,  27  S.  W.  135,  holding 
defendant  acted  upon  provocation  to  defend  himself  from  one  who 
voluntarily  threatened  to  chastise  him  for  cursing  another;  State  v. 
Bose,  142  Mo.  426,  428,  44  S.  W.  331,  reversing  where  the  instructions 
of  the  court  did  not  apply  the  law  to  the  facts  as  they  appeared  to  de- 
fendant at  the  time  of  the  commission  of  the  offense. 

Adequate  Cause  is  not  Limited  to  the  Qlustratlons  enumerated  in 
the  code,  but  may  be  any  condition  or  circumstance  which  is  capable 
of  creating  sudden  passion. 

Approved  in  Huddleston  v.  State,  54  Tex.  Gr.  96,  130  Am.  St.  Bep. 
875,  112  S.  W.  66,  holding  error  in  charge  to  restrict  adequate  cause 
to  assault  and  battery  by  deceased  causing  pain  and  bloodshed  ex- 
cluding consideration  of  other  circumstances  tending  to  arouse  de- 
fendants* anger;  Watson  v.  State,  50  Tex.  Gr.  175,  95  S.  W.  117, 
holding  where  there  was  evidence  of  difficulty  between  deceased  and 
defendant  flve  minutes  before  killing,  instruction  on  provocation  re- 
stricting jury  to  things  happening  immediately  at  killing  erroneous; 
Yancy  v.  State,  48  Tex.  Or.  172,  87  8.  W.  696,  holding  instruction  not 
erroneous  because  requiring  defendant's  emotion  to  amount  to  fear 
of  death  or  serious  bodily  injury  instead  of  merely  rendering  him  in- 
capable of  cool  reflection;  Wadlington  v.  State,  19  Tex.  Ap.  274,  insults 
and  assaults  together  are  an  adequate  cause  for  manslaughter;  John- 
son V.  State,  22  Tex.  Ap.  225,  226,  2  S.  W.  614,  615,  one  circumstance 
may  not  be  an  adequate  cause,  but  being  in  a  series. of  acts  may  show 
adequate  cause;  Orman  v.  State,  24  Tex.  Ap.  504,  6  S.  W.  545,  where 
several  circumstances  tend  to  show  adequate  cause,  the  jury  should 
not  be  limited  to  the  consideration  of  a  single  circumstance. 

15  Tez.  Ap.  624-628,  DUBEW  v.  8TATB. 

Failure  to  Prove  AU  the  Goods  Alleged  in  Information  to  have  been 
stolen  not  fatal  variance. 

Approved  in  Smith  v.  State,  53  Tex.  Gr.  171,  109  S.  W.  127,  reaffirm- 
ing rule. 

Where  One  has  General  Property  in  Thing  Stolen  and  it  is  taken 
from  another  who  has  possession,  charge  and  control  of  same,  indict- 
ment for  theft  may  allege  ownership  in  latter. 

See  note,  21  L.  B.  A.  (n.  a.)  314. 
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15  Tex.  Ap.  629-640,  HABBIS  V.  STATE. 

Appellatte  Court  will  Bevene  a  Jadgment  Where  the  Evidence  shows 
that  the  county  attorney  promised  to  release  the  one  of  eight  co- 
defendants  who  would  best  serve  the  state,  and  that  the  one  chosen 
was  a  witness  against  defendant. 

Approved  in  Holmes  v.  State,  20  Tex.  Ap.  517,  defendant  cannot 
plead  as  a  defense  an  agreement  made  by  the  county  attorney  and 
himself  that  he  will  not  be  prosecuted  if  he  makes  a  full  confession. 

It  l8  Error  to  Charge  That  Defendant  Would  be'  Guilty  of  Murder 
where  the  evidence  shows  that  defendant  conspired  with  others  to 
punish  deceased,  but  abandoned  the  enterprise,  and  also  where  deceased 
was  killed  by  other  parties  to  the  enterprise. 

Approved  in  Leslie  v.  State,  42  Tex.  Cr.  71,  57  S.  W.  662,  reversing 
where  the  court  did  not  charge  upon  abandonment  of  a  conspiracy  by 
defendant,  where  defendant  showed  that  he  was  not  present.  See 
notes,  4  L.  B.  A.  (n.  s.)  577;  68  L.  B.  A.  210. 

16  Tex.  Ap.  641-646,  CBADDOCK  v.  STATE. 

Where  Appeal  Dismissed  for  Want  of  Jurisdiction,  no  recognizance 
appearing  in  transcript,  appellate  court  will  hear  petition,  after  term, 
based  on  affidavits  showing  there  was  recognizance  in  record  below, 
wrongfully  omitted  from  transcript,  to  have  appeal  reinstated. 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  362,  98  S.  W.  885, 
after  affirmance  on  appeal  and  rehearing  denied,  appellate  court  will 
hear  motion  of  state  based  on  showing  that  transcript  had  not  con- 
tained complete  judgment  for  order  that  all  papers  be  transferred  to 
it,  that  the  appeal  could  be  properly  determined. 

15  Tex.  Ap.  647-666,  LEWIS  v.  STATE. 

It  is  not  Error  to  Overrule  Defendant's  Motion  to  quash  the  venire 
upon  the  ground  of  insufficiency  of  the  sheriff's  return,  where  the  re- 
turn shows  diligence  and  great  pains  taken  to  summon  absent  jurors. 

Approved  in  Bodriguez  v.  State,  23  Tex.  Ap.  606,  5  S.  W.  255,  un- 
necessary to  summon  every  person  on  a  special  venire,  but  the  sheriff's 
return  must  show  reasonable  diligence  exercised  in  summoning  them; 
Furlow  V.  State,  41  Tex.  Cr.  14,  51  S.  W.  938,  return  need  not  state 
that  officer  went  to  home  of  juror  or  how  much  time  was  spent  in 
search  for  him. 

Failure  by  a  Witness  to  State  Everything  at  an  Inquest  which  he 
does  at  the  trial  is  not  contradiction  where  his  attention  was  not 
called  to  it. 

Approved  in  Hyden  v.  State,  31  Tex.  Cr.  404,  20  S.  W.  765,  revers- 
ing where  a  witness  was  questioned,  for  the  purpose  of  impeachment, 
concerning  some  matters  upon  which  she  did  not  testify  at  the  exam- 
ining trial. 

Newly  Discovered  Evidence  to  Authorize  New  Trial  in  criminal  case 
must  be  material,  and  not  in  such  conflict  with  the  other  testimony 
as  to  render  its  truth  improbable,  and  must  be  exculpatory  in  its 
nature. 

Approved  in  Cruse  v.  State  (Tex.  Cr.),  21  S.  W.  371,  reaffirming 
rule;  Adler  v.  State  (Tex.  Cr.),  50  S.  W:  359,  denying  new  trial  where 
evidence  was  merely  cumulative. 
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Momentary  Absence  of  Judge  ftom  Oourtroom  Dnrlng  Examination 
of  witness  at  trial  not  reversible  error  where  no  prejudice  shown. 

Approved  in  Cravens  v.  State,  55  Tex.  Or.  520,  117  S.  W.  157,  hold- 
ing absence  of  judge  from  courtroom  for  fifteen  minutes  during  coun- 
sel's address  to  jury  not  reversible  error,  where  he  viewed  proceedings 
through  window  while  at  telephone  and  could  hear  counsel  speaking. 

Distinguished  in  Bateson  v.  State,  46  Tex.  Cr.  43,  80  S.  W.  91,  hold- 
ing absence  of  judge  from  courtroom  for  three  hours  during  argument 
reversible  error. 
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CASES  IN  16  TEXAS  APPEALS. 


16  Tex.  Ap.  1-6^  49  Am.  Bep.  821,  HABDEMAN  y.  STATE. 

An  Indictment  Alleging  That  Defendant  Sold  ''Eighteen  Acres  of 
-eotton,  being  then  and  there  movable  property/'  is  inconsistent  and 
repugnant. 

Distinguished  in  Thomas  v.  State,  18  Tex.  Ap.  222,  citing  bnt  not 
applying  rule  where  a  forged  instrument  Vas  pleaded  in  substance, 
and  not  in  "haec  verba," 

16  Tex.  Ap.  6-13,  49  Am.  Bep.  824,  HATJi  y.  STATE. 

The  Mere  Opinion  of  a  Witness  That  Defendant  is  Twenty-one  will 
not  support  an  indictment  for  an  assault  and  battery  by  an  adult  male 
en  a  female. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  76  8.  W.  467,  proof  that 
defendant  had  carnal  intercourse  of  prosecutrix  does  not  show  he  was 
adult  male;  Bell  v.  State,  18  Tex.  Ap.  55,  51  Am.  Bep.  293,  a  "child," 
in  contemplation  of  article  496,  subdivision  5,  of  the  PenaJ  Code, 
means  a  boy  or  girl  under  fourteen;  Henkel  v.  State,  27  Tex.  Ap.  512, 
11  S.  W.  672,  confirming  conviction  where  the  evidence  showed  de- 
fendant was  a  "man"  and  "railroad  hand." 

Evidence  That  Defendant  was  a  Member  of  the  Family  will  not 
support  an  indictment  for  entering  the  house  of  a  private  family  and 
eommitting  assault  and  battery. 

Approved  in  Melver  v.  State,  34  Tex.  Gr.  214,  29  S.  W.  1084,  where 
defendant  lived  in  the  house  as  a  member  of  the  family. 

16  Tex.  Ap.  13-25,  ASHLOCE  v.  STATE. 

The  Admission  of  Hearsay  Evidence  That  has  Already  Been  Testi- 
fied to  by  other  witnesses  is  not  error,  where  no  harm  is  done. 

Approved  in  Neely  v.  State  (Tex.  Cr.),  66  8.  W.  626,  recital  of  con- 
fession which  simply  admits  fact  of  the  shooting,  which  defendant 
admits,  is  not  prejudicial  error;  Tores  v.  State  (Tex.  Cr.),  63  S.  W. 
881,  holding  introduction  of  records  of  church  harmless  error  where 
age  otherwise  proved;  Solomon  v.  State  (Tex.  Cr.),  65  S.  W.  916,  de- 
fendant cannot  complain  of  admission  of  confession  beneficial  to  him. 

An  Instmction  on  Beasonable  Doubt  Need  not  be  6iven  for  every 
phase  of  the  case. 

(379) 
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Approved  in  Powell  v.  State,  28  Tex.  Ap.  398,  13  S.  W.  601,  hold- 
ing charge  on  reasonable  doubt  as  to  the  whole  case  sufficient;  Gock- 
erell  v.  State,  32  Tex.  Cr.  593,  25  S.  W.  422,  holding  charge  sufficient 
under  the  rule;  Gardner  v.  State  (Tex.  Cr.),  59  S.  W.  1116,  sustain- 
ing charge  on  mutual  combat  although  court  did  not  apply  it  to  both 
counts. 

State  may  Show  on  Cross-examinatloii  That  Witness  testified  before 
grand  jury  at  instance  of  defendant  and  without  being  subpoenaed. 

Approved  in  Sylvester  v.  State,  46  Fla.  175,  35  So.  145,  admitting 
proof  that  witness  had  come  from  another  state  and  defendant's  coun- 
sel had  paid  his  fare. 

Leading  QuestioaB  are  Sucli  as  Platnly  Suggest  to  Witness  answers 
sought  to  be  elicited. 

Approved  in  Bipley  v.  State,  51  Tex.  Cr.  131,  100  S.  W.  946,  fol- 
lowing rule;  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  on  trial 
for  theft,  question  of  prosecutor  held  leading;  Garrett  v.  State,  52 
Tex.  Cr.  262,  106  S.  W.  392,  holding  questions  of  state's  attorney  in 
murder  case  were  leading. 

16  Tex.  Ap.  25-34,  HOUSE  v.  STATE. 

Under  an  Indictment  for  Theft  of  a  Yearling,  Evidence  that  the 
yearling  was  driven  with  other  cattle  on  whom  brands  were  changed 
is  admissible,  but  court  must  charge  on  purpose  of  proof. 

Approved  in  State  v.  Norris,  27  Wash.  459,  67  Pac.  985,  admitting 
proof  of  another  burglary  same  night  from  house  in  vicinity;  House 
V.  State,  19  Tex.  Ap.  240,  holding  evidence  sufficient  to  show  theft 
of  cattle;  Wheeler  v.  State,  23  Tex.  Ap.  599,  5  S.  W.  161,  reversing 
where  court  failed  to  limit  evidence  of  theft  of  other  hprses  at  the 
same  time;  Gentry  v.  State,  25  Tex.  Ap.  616,  8  S.  W.  926,  not  revers- 
ing where  defendant  did  not  except  to  omission  to  charge  on  admis- 
sion of  evidence  of  theft  of  another  horse;  Kelley  v.  State,  31  Tex. 
Cr.  213,  20  S.  W.  365,  admitting  evidence  of  theft  of  photographic 
materials  on  night  that  other  property  was  stolen;  Thornley  v.  State, 
36  Tex.  Cr.  124,  61  Am.  St.  Bep.  839,  35  S.  W.  982,  reversing  where 
court  failed  to  charge  limiting  the  effect  of  evidence  of  another  crime; 
Martin  v.  State,  36  Tex.  Cr.  128,  35  S.  W.  977,  reversing  where  court 
failed  to  limit  the  evidence;  Thornley  v.  State  (Tex.  Cr.),  35  S.  W. 
982,  where  evidence  of  commission  of  some  other  crime  is  admitted 
court  should  instruct  as  to  its  purpose;  McGlasson  v.  State,  37  Tex. 
Cr.  623,  66  Am.  St.  Bep.  844,  40  S.  W.  504,  admitting  evidence  of  con- 
temporaneous forgeries;  Brown  v.  State,  41  Tex.  Cr.  233,  53  S.  W, 
866,  refusing  to  limit  testimony  in  cattle  theft  case  where  jury  not 
misled;  State  v.  Baker,  23  Or.  443,  32  Pac.  162,  admitting  evidence 
of  theft  of  another  mare  on  the  same  night;  Adams  v.  State  (Tex. 
Cr.),  62  S.  W.  1058,  admitting  evidence  that  defendant  beat  the  owner 
of  the  house  before  committing  the  burglary.  See  note,  62  L.  B.  A. 
283,  356. 

Distinguished  in  Kelley  v.  State,  18  Tex.  Ap.  268,  269,  holding  evi- 
dence that  other  colts  were  with  the  stolen  colt  when  found  inadmis- 
sible; Nixon  V.  State,  31  Tex.  Cr.  209,  20  S.  W.  364,  holding  evidence 
of  a  theft  three  weeks  prior  to  the  one  in  consideration  inadmissible. 

A  Cliarge  That  "an  Accomplice  is  One  Who  Aids  in  the  Commission 
of  a  theft"  is  insufficient. 

Approved  in  Ortis  v.  State,  18  Tex.  Ap.  283,  holding  charge  on  ac- 
complices limited  tu  aiticle  79  of  the  Penal  Code  insufficient;  Ander- 
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son  T.  State,  20  Tex.  Ap.  315,  reversing  where  court  failed  to  instruct 
on  the  testimony  of  accomplices. 

Distinguished  in  Timbrook  v.  State,  18  Tex.  Ap.  6,  not  reversing 
where  defendant  did  not  except  to  charges  on  accomplices  under  arti- 
cles 79  and  80  of  the  Penal  Code. 

16  Tex.  Ap.  34-43,  HLAM  v.  STATE. 

Althoogli  a  Charge  has  not  Been  Excepted  to,  yet  ii  the  law  has 
been  erroneously  charged,  or  the  requisite  charge  has  not  been  given, 
the  judgment  will  be  reversed. 

Approved  in  Lewis  v.  State,  18  Tex.  Ap.  409,  sustaining  charges 
where  no  exception  was  taken  and  the  charges  were  substantially 
correct;  Hart  v.  State,  21  Tex.  Ap.  171,  17  S.  W.  421,  sustaining 
charge  on  implied  malice  when  considered  with  other  paragraphs  of 
the  charge;  Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W.  546,  sustaining 
charge  under  rule  in  murder  case;  Cook  v.  State, '22  Tex.  Ap.  528,  3 
S.  W.  752,  sustaining  charges  on  murder  and  manslaughter;  Roe  v. 
State,  25  Tex.  Ap.  65,  8  S.  W.  465,  holding  a  charge  that  jury  should 
allow  nothing  else  than  law  and  facts  to  influence  them  not  prejudi- 
cial; Davis  V.  State,  28  Tex.  Ap.  560,  13  S.  W.  997,  holding  omission 
to  charge  on  murder  in  second  degree  not  error  under  facts;  Wilson 
V.  State  (Tex.  Cr.),  34  S.  W.  285,  instance  where  charge  on  posses- 
sion of  recently  stolen  property  was  unwarranted;  Davis  v.  Texas, 
139  U.  S.  655,  11  Sup.  Ct.  Rep.  676,  arguendo  in  dismissing  writ  of 
error  for  want  of  federal  question. 

Distinguished  in  Jackson  v.  State,  22  Tex.  Ap.  446,  3  S.  W.  113, 
reversing  where  the  court  failed  to  instruct  jury  as  to  their  being 
exclusive  judges  of  the  fact. 

Where  Defense  Set  Up  and  Evidence  Supporting  It  is  very  weak 
and  trivial,  and  its  application  remote,  court  need  not  charge  upon  it. 

Approved  in  Stullivan  v.  State,  47  Tex.  Cr.  618,  85  S.  W.  811,  up- 
holding refusal  to  charge  on  reasonable  doubt  in  connection  with  de- 
fendant's theory  that  he  committed  homicide  while  asleep. 

16  Tex.  Ap.  44-48,  SHORT  v.  STATE. 

The  General  Denial  Puts  In  Issue  All  the  Blaterial  Allegations  of 
the  citation  in  "scire  facias." 

Approved  in  Holt  v.  State,  20  Tex.  Ap.  274,  reversing  where  evi- 
dence of  a  bond  of  different  date  than  bond  in  the  "scire  facias" 
admitted. 

An  Officer  Making  an  Arrest  on  a  Warrant  has  no  authority  to  take 
bail. 

See  note,  79  Am.  Dec.  473. 

Proceedings  in  Scire  Facias  on  Forfeited  Bail  Bond  are  the  same  as 
in  civil  cases. 

Approved  in  Abbott  v.  State,  45  Tex.  Cr.  516,  78  S.  W.  511,  in 
proper  case,  trial  court  may  instruct  verdict  for  state  in  scire  facias 
proceedings. 

16  Tex.  Ap.  53,  MULKET  v.  STATE. 

When  a  "Local  Option  LaV  has  Been  Repealed,  an  appeal  pending 
under  it  will  be  dismissed  and  the  judgment  reversed. 

Approved  in  Dawson  v.  State,  25  Tex.  Ap.  676,  8  S.  W.  822,  re- 
affirming rule;  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying 
rule  in  prosecution  for  violating  game  law;  Denver  etc.  Ry.  v.  Craw- 
ford, 11  Colo.  601,  19  Pac.  674,  reversing  judgment  against  railroad 
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where  the  statute  fixing  the  penalty  had  been  repealed.    See  note,  94- 
Am.  Dec.  219. 

16  Tex.  Ap.  54--67,  BBOOKMAK  ▼.  STATE. 

Where  There  1b  No  Evidence  That  Cattle  PnrchaAed  without  taking, 
a  hill  of  sale  were  purchased  in  the  county  alleged,  the  judgment  will 
be  reversed. 

Approved  in  Sims  v.  State,  28  Tex.  Ap.  448,  13  S.  W.  654,  revers- 
ing for  erroneous  charge  on  venue  in  a  swindling  ease. 

16  Tex.  Ap.  57-61,  OOWELL  ▼.  STATE. 

A  Depoeltlon  Taken  Before  an  Examining  Court  will  be  admitted 
on  proving  that  the  witness  resides  out  of  the  state. 

Approved  in  Parker  v.  State,  18  Tex.  Ap.  90,  holding  evidence  suffi- 
cient to  establish  a  removal  from  this  state  in  order  to  introduce  writ- 
ten testimony.  • 

Distinguished  in  dissenting  opinion,  Cline  v.  State,  36  Tex.  Cr.  363,. 
61  Am.  St.  Rep.  881,  37  S.  W.  727,  majority  holding  evidence  at  the 
examining  trial  inadmissible  although  witness  dead.  See  note,  23 
L.  B.  A.  (n.  s.)  243. 

A  Certified  Copy  of  the  Code  of  Laws  of  the  Mnscogee  Nation  is 
admissible  in  evidence. 

Approved  in  Fernandez  v.  State,  25  Tex.  Ap.  540,  8  S.  W.  668,  ad- 
mitting Penal  Code  of  state  of  Goahuila. 

16  Tex.  Ap.  62-69,  BASS  v.  STATE. 

Force  in  the  Perpetration  of  Bape  most  be  Sufficient  to  overcome 
resistance,  taking  into  consideration  the  relative  strength  of  the 
parties. 

Approved  in  Favors  v.  State,  20  Tex.  Ap.  161,  sustaining  definition 
of  "force"  in  rape  case.    See  notes,  80  Am.  Dec.  373;  46  L.  B.  A.  660. 

Where  Counsel  Assumes  a  Fact  in  His  Argument  to  the  jury,  the 
judgment  will  not  be  reversed  unless  injury  shown. 

Approved  in  Smith  v.  State,  27  Tex.  Ap.  52,  10  S.  W.  752,  holding 
certain  remarks  of  counsel  for  state  not  prejudicial  to  defendant^ 
Tweedle  v.  State,  29  Tex.  Ap.  591,  16  S.  W.  545,  refusing  to  reverse 
for  remarks  of  counsel. 

In  Prosecution  for  Bape,  Evidence  of  Threats  to  Kill  when  prosecu- 
trix attempted  to  give  alarm  is  admissible  in  passing  on  character  and 
degree  of  force  used. 

Approved  in  Perez  v.  State,  50  Tex.  Cr.  37,  94  S.  W.  1038,  holding 
prosecutrix  in  rape  case  did  not  resist  sufficiently. 

16  Tex.  Ap.  70-72,  BEVILLE  v.  STATE. 

Where  One  Is  Arrested  for  Drunkenness,  Without  a  Warrant  under 
a  municipal  ordinance,  the  arresting  parties  are  not  liable  for  false 
imprisonment. 

Approved  in  Early  v.  State,  50  Tex.  Cr.  350,  97  S.  W.  85,  where 
evidence  showed  deceased  killed  while  attempting  to  arrest  codefend- 
ant  for  drunkenness,  without  warrant,  proper  to  show  said  defend- 
ant's drunkenness  at  time;  Pratt  v.  Brown,  80  Tex.  612,  614,  16  S. 
W.  445,  446,  holding  arrest  of  a  drunken  man  in  a  railway  depot  did 
not  constitute  false  imprisonment;  Veneman  v.  Jones,  118  Ind.  44,  10 
Am.  St.  Rep.  102,  20  N.  E.  645,  where  plaintiff  had  been  arrested  for 
occupying  a  place  set  apart  for  hacks,  coupes,  etc.;  Burroughs  v.  East- 
man, 101  Mich.  425,  429,  45  Am.  St.  Rep.  424,  59  N.  W.  819,  821,  24 
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L.  B.  A.  859,  allowing  arrest  without  warrant  for  giving  of  a  theatri- 
cal performance  on  Sunday.  See  notes^  67  Am.  St.  Bep.  420;  84  Am. 
St.  Bep.  685,  693. 

Distinguished  in  dissenting  opinion  in  Burroughs  y.  Eastman,  101 
Mich.  429,  59  N.  W.  821,  24  L.  B.  A.  859,  majority  sustaining  arrest 
without  warrant  for  giving  of  theatrical  performance  on  Sunday. 

16  Teoc.  Ap.  74-76^  THOMPSON  ▼.  STATE* 

An  Indilctmont  Alleging  Tbeft  of  Pr<^;»ert7  With  Intent  to  appro- 
priate the  "value"  of  the  same  is  sufficient. 

Approved  in  Barrett  v.  State,  18  Tex.  Ap.  67,  sustaining  indictment 
for  theft;  Shubert  v.  State,  20  Tex.  Ap.  830,  holding  use  of  word 
''deprive"  instead  of  "defraud"  sufficient. 

16  Tex.  Ap.  76-78,  OHAPMAN  v.  STATE. 

Tlie  Word  "not"  in  tbe  Act  of  March  16,  1883,  relating  to  the 
jurisdiction  of  the  district  court  of  Atascosa  county,  being  inserted 
by  mistake,  will  be  eliminated  in  order  to  make  the  act  effectual. 

Approved  in  City  of  Oak  Cliff  v.  Etheridge  (Tex.  Civ.),  76  S.  W. 
604,  construing  ordinance  allowing  "two  per  cent"  on  each  hundred 
dollars  assessed  valuation  for  eoUection  of  taxes  as  meaning  two 
cents  on  each  hundred  dollars;  State  v.  Bates,  96  Minn.  112,  113 
Am.  St.  Bep.  612,  104  N.  W.  710,  omitting  word  "not"  to  render 
statute  intelligible. 

Distinguished  in  dissenting  opinion,  Bussell  v.  Ayer,  120  N.  C.  210, 
27  S.  E.  141,  37  L.  B.  A.  246,  majority  holding  sections  2  and  8  of 
chapter  168  of  acts  of  1897,  relating  to  revenue,  void. 

16  Tex.  Ap.  79-85,  FENTBE8S  v.  STATE. 

A  Oondltion  in  a  Ball  Bond  to  Appear  "Instanter**  is  good. 

Approved  in  Snowden  v.  State,  53  Tex.  Cr.  442,  110  8.  W.  443,  no 
defense  that  surety  had  agreed  with  sheriff  that  he  should  not  be 
liable  in  more  than  a  certain  sum;  Baxstrum  v.  State  (Tex.  Cr.),  70 
S.  W.  748,  and  Marshall  v.  State,  44  Tex.  Cr.  273,  70  S.  W.  550, 
both  holding  condition  in  appeal  bond  from  justice  court  that  appel- 
lant should  appear  at  "present  regular  term"  is  not  compliance  with 
statute;  Brown  v.  State,  28  Tex.  Ap.  70,  il  8.  W.  1024,  holding  con- 
dition to  appear  "before  the  next  term  of  the  district  court"  not 
onerous;  Camp  v.  State,  39  Tex.  Cr.  143,  45  S.  W.  491,  holding 
requirement  to  appear  before  the  district  court  "now  in  session"  at 
a  certain  place,  sufficient. 

16  Tex.  Ap.  93-98,  HOWELL  ▼.  STATE. 

Where  Clrcnmstantial  Evidonce  Only  Is  Belied  on,  it  is  error  not 
to  charge  on  that  kind  of  evidence. 

Approved  in  Boebuck  v.  State,  40  Tex.  Cr.  691,  51  S.  W.  914,  re- 
versing under  rule. 

Where  the  Evidence  Balses  the  lasae  Whether  a  Wltnefls  is  an  ac- 
compliee,  it  is  error  not  to  charge  the  law  of  accomplices. 

Approved  in  Martin  v.  State,  36  Tex.  Cr.  638,  36  S.  W.  587,  reaffirm- 
ing rule;  Timbrook  v.  State,  18  Tex.  Ap.  6,  holding  charge  on  ac- 
complices based  on  articles  79  and  80  of  Penal  Code  insufficient; 
Ortis  V.  State,  18  Tex.  Ap.  283,  reversing  where  court  simply  charged 
the  definition  in  article  79  of  Penal  Code;  Hunnicutt  v.  State,  18 
Tex.  Ap.  522,  reversing  for  omission  to  charge  on  accomplices  where 
facts  called  for  it;  and  see  Anderson  v.  State,  20  Tex.  Ap.  315,  and 
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Stone  V.  State,  22  Tex.  Ap.  191,  2  S.  W.  587,  to  same  effect;  Parr  v. 
State,  36  Tex.  Cr.  495,  38  S.  W.  181,  reversing  under  rule.  See  note, 
69  L.  R.  A.  196. 

16  Tex.  Ap.  98-115,  SPEAB  v.  STATE. 

The  Entry  of  tlie  Presentment  of  the  Indictment  need  not  state 
the  offense  charged. 

Approved  in  Steele  v.  State,  19  Tex.  Ap.  427,  holding  a  correct 
entry  of  offense  of  selling  liquor  did  not  vitiate  the  entry;  Tellison  v. 
State,  35  Tex.  Cr.  389,  33  S.  W.  1082,  holding  order  of  transfer  from 
district  to  county  court  need  not  name  the  offense. 

The  Rule  Need  not  he  Applied  to  Expert  Witnesses,  and  where 
the  judge  has  not  abused  his  discretion,  his  action  will  not  be  re- 
vised. 

Approved  in  Kennedy  y.  State,  19  Tex.  Ap.  632,  not  reversing 
where  counsel  for  the  state  had  been  permitted  to  talk  to  witnesses. 

16  Tex.  Ap.  115-121,  TBIMBLE  v.  STATE. 

An  Indictment  for  Bobbery  That  Fails  to  Allege  That  the  Party 
assaulted  by  defendant  and  put  in  fear  of  his  life  was  the  party 
robbed  is  insufficient. 

Approved  in  Bond  v.  State,  20  Tex.  Ap.  436,  holding  the  amend- 
ment to  article  722  of  the  Penal  Code  makes  three  modes  of  robbery. 

Distinguished  in  Ikard  v.  State,  46  Tex.  Cr.  606,  79  S.  W.  32,  in- 
formation for  violation  of  local  option  law  need  not  use  word  "un- 
lawfully." 

Where  Newly  Discovered  Evidence  is  Material  and  Likely  to 
change  result,  new  trial  should  be  granted. 

Approved  in  Lindsey  v.  State,  50  Tex.  Cr.  437,  98  S.  W.  857,  apply- 
ing rule  in  murder  case  where  new  evidence  consisted  of  photo- 
graphs showing  state's  witness  could  not  have  seen  parties. 

16  Tex.  Ap.  122-131,  MABTINEZ  v.  STATE. 
The  Standard  of  Value  of  Stolen  Property  is  the  Market  Value  or 

the  amount  it  would  cost  to  replace  it. 

Approved  in  Saddler  v.  State,  20  Tex.  Ap.  196,  sustaining  charge 
on  value  of  a  gun;  Clerk  v.  State,  23  Tex.  Ap.  615,  5  S.  W.  179,  hold- 
ing error  for  court  to  charge  on  value  of  property  in  the  county  of 
the  forum;  McBroom  v.  State  (Tex.  Cr.),  61  S.  W.  480,  reversing  for 
charge  that  a  conviction  could  be  had  on  the  value  of  a  pearl  outside 
itb  market  value;  Close  v.  State,  55  Tex.  Cr.  381,  117  S.  W.  138,  re- 
versing where  no  evidence  of  value;  Keipp  v.  State,  51  Tex.  Cr.  420, 
103  S.  W.  393,  upholding  charge  as  to  value  of  article  stolen  when  there 
was  no  market  value  therefor  in  county  where  stolen;  Baden  v.  State 
(Tex.  Cr.),  74  S.  W.  769,  where  goods  alleged  to  have  been  stolen  are 
shown  to  have  market  value,  evidence  as  to  value  based  on  other 
standards  is  not  admissible. 

Lost  Property  may  be  Subject  of  Theft,  but  fraudulent  intent  must 
exist  at  time  of  taking. 

Approved  in  State  v.  Riggs,  8  Ida.  643,  70  Pac.  951,  reaffi.rming 
rule.     See  note,  37  L.  R.  A.  122. 

16  Tex.  Ap.  133-144,  MABKINSON  v.  STATE. 

On  Trial  for  Bobbery  Where  There  is  Strong  circumstantial  evi- 
dence of  guilt  of  accused  and  also  direct  and  positive  proof  that  he 
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is  the  party  who  committed  crime,  failure  to  charge  on  law  of  cir- 
cumstantial evidence   is  not  error. 
See  note,  69  L.  R.  A.  209. 

16  Tez.  Ap.  144-150,  BRYANT  v.  STATE. 

A  Description  of  Money  Stolen  as  "One  Twenty  Dollar  Gk)ld  Piece 
of  the  value  of  twenty  dollars,  current  money  of  the  United  States," 
is  sufficient. 

Approved  in  Bravo  v.  State,  20  Tex.  Ap.  178,  holding  description 
of  coin  as  **8ilver  coin  of  the  Republic  of  Mexico,"  and  "silver  coin 
of  the  United  States,"  sufficient;  Lewis  v.  State,  28  Tex.  Ap.  141,  12 
S.  W.  736,  holding  description  of  a  sum  as  "money,  being  then  and 
there  current  money  of  the  United  States,"  sufficient;  Green  v.  State, 
28  Tex.  Ap.  496,  13  S.  W.  785,  holding  "one  five  dollar  bill  in  money" 
sufficient;  Wofford  v.  State,  29  Tex.  Ap.  537,  16  S.  W.  535,  holding 
allegation  of  theft  of  "$5,000  in  money  of  the  value  of  five  thousand 
dollars"  sufficient. 

Distinguished  *in  Dukes  v.  State,  22  Tex.  Ap.  193,  2  S.  W.  691, 
holding  indictment  alleging  that  defendant  stole  "eight  dollars"  in- 
sufficient;  Wade  v.  State,  35  Tex.  Cr.  173,  60  Am.  St.  Rep.  33,  32  S. 
W.  773,  holding  description  of  Mexican  money  as  "one  dollar  in  Mex- 
ican money  of  the  value  of  fifty  cents,"  fatally  defective. 

A  Charge  That  Possession  of  Property  Becently  Stolen  is  evidence 
against  the  accused  is  error. 

Approved  in  Young  v.  State,  24  Fla.  151,  3  So.  882,  holding  charge 
that  defendant  is  presumed  guilty  unless  possession  is  explained  is 
error. 

A  Charge  That,  In  Order  to  Convict  on  drcomstantlal  Evidence,  the 
circumstances  must  exclude  every  reasonable  hypothesis  except  the 
guilt  of  defendant,  is  insufficient. 

Approved  in  Wright  v.  State,  18  Tex.  Ap.  365,  Vaughn  v.  State, 

17  Tex.  Ap.  564,  reversing  for  omission  to  charge  on  circumstantial 
evidence;  Roebuck  v.  State,  40  Tex.  Cr.  691,  51  S.  W.  914,  holding 
charge  insufficient. 

16  Tez.  Ap.  150-152,  ALLEN  v.  STATE. 

A  Mere  False  Promise  to  Pay  for  Goods  on  Their  Delivery  will 
not  sustain  an  indictment  for  swindling. 

Approved  in  Blum  v.  State,  20  Tex.  Ap.  592,  54  Am.  Rep.  532,  hold- 
ing defendant  not  liable  for  false  representations  of  others  to  which 
he  was  not  a  party;  Martin  v.  State,  36  Tex.  Cr.  126,  35  S.  W.  976, 
holding  facts  insufficient  to  constitute  swindling  by  means  of  a  draft 
on  a  bank. 

16  Tez.  Ap.  152-154,  GONZALES  ▼.  STATE. 

Wliere  the  Record  Does  not  Show  Evidence  of  the  Venue,  the  con- 
viction will  be  set  aside. 

Approved  in  Stewart  v.  State,  31  Tex.  Cr.  154,  19  S.  W.  908,  revers- 
ing where  venue  not  established. 

Evidence  of  Wliat  the  Prosecuting  Witness  told  another  witness 
about  the  assault  the  day  after  is  hearsay  and  inadmissible. 

Approved  in  Chumley  v.  State,  20  Tex.  Ap.  557,  reversing  for  ad- 
mission of  hearsay  in  a  prosecution  for  burning  a  storehouse;  Jacobs 
V.  State,  42  Tex.  Cr.  358,  59  S.  W.  1113,  reversing  for  admitting  hear- 
say in  a  forgery  case. 

5  Tex.  Notes— 25 
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16  Tex.  Ap.  154-156,  ZWEIFEL  v.  STATE. 

An  Indictment  for  Selling  Liqnor  on  an  Election  Day  which  does 
not  allege  that  it  was  sold  in  the  precinct,  town,  or  city  of  defendant, 
is  insufficient. 

Approved  in  Smith  v.  State,  18  Tex.  Ap.  455,  reversing  under  rule. 
Denied  in  Janks  v.  State,  29  Tex.  Ap.  235,  15  S.  W.  816,  holding  the 
allegation  unnecessary  under  the  article  as  amended  in  March,  1887. 

16  Tez.  Ap.  156-157,  BXJBTON  v.  STATE. 

General  Reputation  is  Insufficient  to  Prove  That  Defendant  is  the 
keeper  of  a  disorderly  house;  the  character  of  a  disorderly  house  may 
be  proved  by  general  reputation. 

Approved  in  Winslow  v.  State,  5  Ind.  Ap.  316,  32  N.  E.  102,  re- 
affirming rule;  Machen  v.  State,  53  Tex.  Cr.  116,  109  S.  W.  127, 
reversing  conviction  on  general  reputation  for  keeping  gambling- 
house  j  Joliff  V.  State,  53  Tex.  Cr.  66,  109  S.  W.  179,  admitting  general 
reputation  of  house  as  disorderly  from  unlicensed  sale  of  liquor; 
Owens  V.  State,  53  Tex.  Cr.  2,  108  S.  W.  380,  rejecting  evidence  of 
general  reputation  for  chastity  of  keeper  of  disorderly  house;  Gamel 
V.  State,  21  Tex.  Ap.  359,  17  S.  W.  158,  reversing  for  admitting  evi- 
dence of  defendant's  want  of  chastity;  Cook  v.  State,  22  Tex.  Ap.  527, 
3  S.  W.  752,  admitting  evidence  that  inmates  of  a  house  were  prosti- 
tutes.   See  note,  20  L.  B.  A.  611. 

Distinguished  in  Stone  v.  State,  22  Tex.  Ap.  190,  2  S.  W.  587,  re- 
versing where  court  charged  that  evidence  of  general  reputation 
established  the  character  of  the  house. 

16  Tex.  Ap.  157-159,  HABOLD  v.  STATE. 

Under  the  Principle  That  a  New  Statute  covering  the  whole  sub- 
ject matter  repeals  the  previous  laws,  the  act  of  April  4,  1883, 
relating  to  protection  of  wool -growers,  repeals  article  €[94  of  the 
Penal  Code. 

Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  314,  106  S.  W.  394, 
one  licensed  in  May,  1907,  to  sell  liquor  for  twelve  months  under 
existing  law,  cannot  sell  under  such  license  after  law  of  1907,  making 
new  provisions  for  sale  of  liquor,  took  effect;  Fleeks  v.  State,  47  Tex. 
Cr.  329,  83  S.  W.  382,  Penal  Code,  article  185,  relating  to  sale  of 
liquor  on  election  days  was  impliedly  repealed  by  Terrell  election 
law,  section  120;  Ex  parte  Keith,  47  Tex.  Cr.  289,  83  S.  W.  687,  pro- 
vision of  twenty  days'  notice  of  election  in  each  election  precinct  of 
Terrell  law  has  no  application  to  elections  under  local  option  law; 
Gardenhire  v.  State,  18  Tex.  Ap.  667,  reversing  where  court  charged 
penalty  for  robbery  under  the  law  as  it  existed  prior  to  1883;  Ex 
parte  Coombs,  38  Tex.  Cr.  656,  44  S.  W.  858,  holding  municipal  courts 
cannot  be  established  by  the  legislature,  being  omitted  from  the 
constitution  of  1891;  Daniels  v.  State,  150  Ind.  358,  50  N.  E.  77,  hold- 
ing acts  of  1897  relating  to  sale  of  liquors  governed  by  acts  of  1894; 
dissenting  opinion  in  Ex  parte  Young,  49  Tex.  Cr.  546,  95  S.  W.  104, 
majority  upholding  law  providing  for  special  terms  of  district  court; 
dissenting  opinion  in  Ex  parte  Vaccarezza,  62  Tex.  Cr.  115,  105  S.  W. 
1124,  majority  holding  act  of  1907  did  not  immediately  repeal  all  pro- 
existing  liquor  licenses  under  old  law.  See  note,  88  Am.  St.  Bep.  279, 
280. 
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16  Tex.  Ap.  159-161,  THOMPSON  v.  STATE. 

An  Indictment  for  Disturbing  BeUgious  Worship  must  allege  the 
manner,  but  may  allege  it  generally. 

Approved  in  Dixon  v.  State,  21  Tex.  Ap.  519,  1  S.  W.  450,  holding 
indictment  insufficient  for  not  alleging  to  whom  liquor  was  sold; 
Minter  v.  State,  104  Ga.  749,  30  S.  E.  990,  holding  unnecessary  to 
allege  with  whom  defendant  had  been  fighting. 

16  Tex.  Ap.  162-172,  ADAMS  v.  STATE. 

A  Plea  of  Former  Oonviction  to  an  Indictment  Sbonld  Set  Out 
the  record  of  the  conviction. 

Approved  in  Grisham  v.  State,  19  Tex.  Ap.  510,  holding  plea  of 
former  acquittal  should  set  out  the  indictment  and  judgment. 

An  Application  for  Attachment  of  Witnesses  Made  by  Defendant 
while  in  custody  and  without  being  cautioned  is  inadmissible. 

Approved  in  Lasister  v.  State,  49  Tex.  Cr.  533,  94  S.  W.  234,  re- 
jecting evidence  of  defendant's  acts  while  under  arrest,  without  being 
warned. 

Distinguished  in  Wimberly  v.  State,  22  Tex.  Ap.  510,  3  S.  W.  718, 
holding  application  for  a  continuance  admissible  where  defendant 
not  under  arrest. 

The  Marking  and  Branding  of  Animals  at  the  Same  Time  and  Place 
belonging  to  different  owners  constitute  but  one  offense. 

Approved  in  Cornelius  v.  State,  54  Tex.  Cr.  179,  112  S.  W.  1053, 
admitting  evidence  of  murder  on  new  trial  after  reversal  of  convic- 
tion for  manslaughter;  Paschal  v.  State,  49  Tex.  Cr.  113,  90  S.  W. 
879,  holding  plea  of  former  conviction  for  aggravated  assault  prop- 
erly interposed  on  trial  for  assault  to  murder  based  on  same  trans- 
action. 

16  Tex.  Ap.  172-T178,  IiANE  v.  STATE. 

A  Complaint  for  WlUfully  ELilllng  a  Horse,  concluding  "against  the 
peace  and  dignity  of  the  state,"  is  sufficient. 

Approved  in  Jefferson  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245,  hold- 
ing 'complaint  sufficient  although  words  "in  the  name  and  by  the 
authority  of  the  state  of  Texas"  omitted. 

*'Willfal"  Means  With  Evil  Intent,  or  Legal  Malice,  or  without 
reasonable  ground  for  believing  the  act  to  be  lawful. 

Approved  in  Mahle  v.  State  (Tex.  Ap.),  13  S.  W.  999,  reaffirming 
rule;  Huffman  v.  State,  53  Tex.  Cr.  489,  110  S.  W.  749,  upholding  de- 
fense that  accused  killed  cattle  to  protect  his  crop;  Brookreson  v. 
State,  49  Tex.  Cr.  422,  93  S.  W.  725,  affirming  where  defendant,  with- 
out any  apparent  necessity,  killed  dog  running  after  his  cattle; 
Bainwater  v.  State,  46  Tex.  Cr.  497,  81  S.  W.  39,  to  constitute  slander 
words  must  have  been  used  maliciously  and  wantonly;  United  States 
V.  Praeger,  149  Fed.  479,  refusal  to  testify  before  court-martial  on 
advice  of  counsel  that  answer  might  incriminate  is  not  willful; 
Roberts  v.  United  States,  126  Fed.  904,  killing  by  reckless  and  negli- 
gent use  of  means  calculated  to  take  life  is  willful;  Owens  v.  State, 
19  Tex.  Ap.  249,  sustaining  definition  of  "willfully"  in  indictment  for 
driving  away  cattle;  Farmer  v.  State,  21  Tex.  Ap.  425,  2  8.  W.  768, 
where  a  horse  was  violently  attacking  defendant's  horse,  held  the 
killing  not  willful  and  wanton;  Reedy  v.  State,  22  Tex.  Ap.  272,  2 
S.  W.  591,  reversing  where  evidence  that  cows  were  trespassers  was 
excluded.    See  note,  128  Am.  St.  Rep.  171. 
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16  Tez.  Ap.  178-189,  WOMACK  v.  STATE. 

Where  a  Defendant  was  Induced  to  Confess  on  a  Promise  that  he 
would  not  be  prosecuted  if  he  turned  state's  evidence,  held  the  con- 
fession inadmissible  although  he  refused  to  turn  state's  evidence. 

Approved  in  Neeley  v.  State,  27  Tex.  Ap.  329,  11  S.  W.  377,  holding 
confession  inadmissible  where  defendant  repudiated  his  agreement 
to  turn  state's  evidence;  Clayton  v.  State,  31  Tex.  Cr.  491,  21  S.  W. 
256,  reversing  for  admitting  confession  made  under  inducement. 
See  notes,  6  Am.  St.  Bep.  242,  246,  251;   18  L.  R.  A.  (n.  s.)   824. 

Distinguished  in  Thompson  v.  State,  19  Tex.  Ap.  617,  admitting  a 
confession  voluntarily  made  to  a  constable;  Collins  v.  State,  20  Tex. 
Ap.  419,  admitting  confession  which  led  to  discovery  of  important 
evidence;  State  v.  Moran,  15  Or.  272,  14  Pac.  425,  admitting  confes- 
sion where  defendant  failed  to  keep  his  promise  to  testify  against 
his  accomplice. 

16  Tez.  Ap.  189-197,  COULSON  v.  STATE. 

An  Indictment  for  Libel  That  Does  not  Set  Ont  tbe  Libel  in  "haec 
verba"  is  defective. 

Approved  in  Fischl  v.  State,  54  Tex.  Cr.  58,  111  S.  W.  412,  re- 
versing conviction  of  forgery  where  bill  of  lading  proved  differed 
materially  from  that  set  forth  in  indictment;  Tynes  v.  State,  17 
Tex.  Ap.  127,  holding  letter  sent  to  extort  money  should  have  been 
set  out;  Thomas  v.  State,  18  Tex.  Ap.  221,  holding  an  indictment  for 
forgery  defective  where  instrument  not  set  out. 

The  Deposit  of  a  Libelous  Letter  in  the  PostofELce  addressed  to  the 
person  who  is  the  subject  of  the  libel  is  a  sufficient  publication. 

Approved  in  Mankins  v.  State,  41  Tex.  Cr.  669,  57  S.  W.  952,  hold- 
ing deposit  in  mail  sufficient  publication  although  letter  was  not 
addressed;  but  see  dissenting  opinion  in  Mankins  v.  State,  41  Tex. 
Cr.  673,  57  S.  W.  954,  majority  holding  as  cited,  supra. 

16  Tex.  Ap.  197-200,  BEOWN  v.  STATE. 

Wliere  Defendant  was  Charged  With  an  Assault  Witb  Intent  to 
murder  A.,  a  charge  that  he  may  be  convicted  if  the  assault  was 
committed  on  either  A.  or  M.  is  erroneous. 

Approved  in  Spencer  v.  State,  52  Tex.  Cr.  292,  106  S.  W.  387,  and 
Choice  V.  State,  52  Tex.  Cr.  287,  106  S.  W.  388,  both  reaffirming  rule. 

Distinguished  in  HoUoway  v.  State,  53  Tex.  Cr.  250,  110  S.  W.  748, 
affirming  where  court  authorized  conviction  if  jury  found  that  de- 
fendant was  engaged  in  system  of  business  for  evading  local  option 
law;  Christian  v.  State  (Tex.  Cr.),  62  S.  W.  424,  sustaining  charge 
that  defendant  would  be  guilty  of  assault  to  murder  on  shooting  into 
a  wagon  with  intent  to  hit  A.  but  hit  C. 

16  Tez.  Ap.  200-215,  WELLEB  v.  STATE. 

An  Indictment  Presented  in  Kinney  County  in  September,  1882, 
for  an  offense  committed  in  Crockett  county  in  March,  1882,  the 
latter  county  having  been  unorganized,  held  within  the  jurisdiction 
of  the  former. 

Approved  in  Herandez  v.  State,  19  Tex.  Ap.  409,  holding  Kinney 
county  lost  jurisdiction  of  a  case  on  the  creation  of  Val  Verde 
county. 

Althongh  a  Confession  is  Made  Under  Inducement^  held  that  where 
statements  accompanying  it  are  found  to  be  true  the  whole  con- 
fession is  admissible. 
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Approved  in  Bargna  ▼.  State  (Tex.  Cr.),  68  S.  W.  998,  applying 
rule  in  prosecution  for  receiving  stolen  goods,  when,  in  connection 
with  confession,  defendant  showed  officers  where  he  had  concealed 
goods;  Bean  v.  State,  17  Tex.  Ap.  69,  admitting  confession  where  a 
gun  with  which  the  killing  was  done  was  found  through  it;  Collins 
V.  State,  20  Tex.  Ap.  419,  admitting  confession  where  weapon  found 
and  other  facts  corroborated;  Collins  v.  State,  24  Tex.  Ap.  151,  5 
S.  W.  851,  admitting  confession  where  it  led  to  finding  owner  of 
stolen  cattle;  Brown  v.  State,  26  Tex.  Ap.  314,  9  S.  W.  614,  also 
where  property  secreted  was  discovered  by  it;  Winfield  v.  State  (Tex. 
Cr.),  54  S.  W.  584,  where  stolen  property  is  recovered  through  the 
confession,  the  confession  is  admissible.  See  notes,  6  Am.  St.  Bep. 
250;  53  L.  R.  A.  406. 

Distinguished  in  Owens  v.  State,  16  Tex.  Ap.  460,  where  no  fact 
confessed  was  found  to  be  true,  holding  confession  inadmissible; 
Riiins  V.  State,  33  Tex.  Cr.  297,  26  S.  W.  399,  where  confession  given 
without  caution  and  under  arrest,  held  inadmissible. 

16  Tex.  Ap.  215-221,  GABTMAN  v.  STATE. 

Where  Defendant  in  a  Trial  for  Perjury  has  not  Confessed  his 
guilt,  an  omission  to  charge  that  he  cannot  be  convicted  except  on 
the  testimony  of  two  credible  witnesses  is  fatal  error. 

Approved  in  Washington  v.  State,  22  Tex.  Ap.  32,  3  S.  W.  229,  re- 
versing where  charge  omitted;  Smith  v.  State,  22  Tex.  Ap.  200,  2 
S.  W.  544,  reversing  where  one  of  the  witnesses  was  impeached  and 
court  omitted  charge;  Miller  v.  State,  27  Tex.  Ap.  498,  11  S.  W. 
485,  and  Wilson  v.  State,  27  Tex.  Ap.  50,  11  Am.  St.  Bep.  182,  10 
8.  W.  750,  both  reversing  under  rule. 

16  Tex.  Ap.  221-236,  SEOUBA  v.  STATE. 

Evidence  of  What  Deceased  Said  to  a  Witness  with  reference  to 
defendant  several  hours  before  his  death  is  inadmissible. 

Approved  in  Chumley  v.  State,  20  Tex.  Ap.  557,  reversing  for  ad- 
mitting hearsay. 

16  Tex.  Ap.  236-237,  BENNETT  v.  STATE. 

In  an  Indictment  for  Theft  from  the  Person,  the  separate  value 
of  the  articles  stolen  need  not  be  alleged. 

Approved  in  Green  v.  State,  28  Tex.  Ap.  496,  13  S.  W.  785,  holding 
unnecessary  to  allege  value  of  property  stolen  from  the  person. 

16  Tex.  Ap.  237-245,  AIJJiN  v.  STATE. 

Where  the  Evidence  is  Wholly  Circumstantial  It  is  Error  not  to 
charge  on  that  character  of  evidence. 

Approved  in  Dysart  v.  State,  46  Tex.  Cr.  53,  79  S.  W.  534,  Vaughn 
V.  State,  17  Tex.  Ap.  564,  and  Wright  v.  State,  18  Tex.  Ap.  365,  all 
reaffirming  rule;  Kenneda  v.  State,  16  Tex.  Ap.  262,  reversing  for 
omission  to  charge  on  circumstantial  evidence.  See  note,  69  L.  B. 
A.  196. 

Affidavit  by  Owner  of  Stolen  Property  of  Want  of  Consent  to 
taking  is  admissible  where  defendant  and  his  counsel  have  agreed 
that  it  might  be  read  in  evidence. 

See  note,  129  Am.  St.  Bep.  45,  50. 

16  Tex.  Ap.  245-249,  BEOWN  v.  STATE. 

The  Use  of  the  Sign  "&"  Between  the  Names  in  an  Indictment 
doee  not  render  it  invalid. 
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Approved  in  Malton  ▼.  State,  29  Tex.  Ap.  52&,  16  S.  W.  423,  sus- 
taining Indictment  in  form  "against  the  peace  &  dignity ,'*  etc.;  Earl 
V.  State,  33  Tex.  Cr.  571,  28  S.  W.  470,  holding  allegation  of  value 
of  hog  as  ''$3"  sufficient. 

An  Indictment  for  Defacing  a  Sclioollioase  which  does  not  allege 
that  it  is  a  ''public  building"  held  for  public  use,  is  insufficient. 

Approved  in  Pratt  v.  State,  19  Tex.  Ap.  276,  holding  information 
that  did  not  describe  a  schoolhouse  as  a  public  place  insufficient; 
Cleavenger  v.  State,  43  Tex.  Cr.  275,  65  S.  W.  90,  reversing  because 
building  not  proved  to  be  a  public  county  building.  See  notes,  94 
Am.  Dec.  257;  128  Am.  St.  Rep.  174. 

Distinguished  in  Clark  v.  State,  23  Tex.  Ap.  262,  5  S.  W.  116, 
sustaining  information  alleging  that  building  was  a  "public  build- 
ing, held  for  public  use  by  Cooke  county." 

16  Tez.  Ap.  252-258,  WOODT  v.  STATE. 

An  Indictment  for  Libel  Setting  Out  tbe  Iiibelous  Matter,  and 
alleging  its  publication  and  circulation,  is  sufficient. 

Approved  in  Squires  v.  State,  39  Tex.  Cr.  106,  73  Am.  St.  Rep.  910, 
45  S.  W.  150,  holding  indictment  for  libel  sufficient.  See  nota,  86 
Am.  Dec.  92. 

16  Tex.  Ap.  268-262,  KXSNNEDA  v.  STATE. 

Tlie  General  Rule  is  That  the  Oonrt  Should  Charge  on  every  issu- 
able phase  of  the  case,  but  held  in  this  case  an  omission  to  charge  on 
defendant's  explanation  of  possession  of  a  coat  not  error. 

Approved  in  White  v.  State,  18  Tex.  Ap.  63,  reversing  where  court 
failed  to  charge  on  the  law  of  a  hired  hand. 

Wlien  the  Evidence  is  Circumstantial,  an  Omission  to  charge  on  it 
is  fatal  error. 

Reaffirmed  in  Vaughn  v.  State,  17  Tex.  Ap.  564,  and  Wright  v.  State, 
18  Tex.  Ap.  365.     See  note,  69  L.  R.  A.  197. 

16  Tex.  Ap.  262-265,  VIVIAN  V.  STATE. 
A  Bond  for  the  Theft  of  Animals  is  Good  Without  Specifying  the 

kind  of  animals. 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  68,  69,  11  S.  W.  1023,  1024, 
holding  a  bond  naming  the  offense  as  "embezzlement"  gave  jurisdiction 
to  district  court  without  alleging  value;  Lockhart  v.  State,  32  Tex. 
Cr.  150,  22  S.  W.  413,  holding  bond  reciting  *'theft  of  33  sheep"  good. 
See  note,  89  Am.  Dec.  693. 

A  Bail  Bond  That  Does  not  Name  the  County  In  WUcli  Defendant 
must  appear  is  fatally  defective. 

Approved  in  Granberry  v.  State,  55  Tex.  Cr.  351,  116  S.  W.  595, 
where  in  scire  facias,  bail  bond  upon  which  judgment  nisi  based  did 
not  state  before  which  of  two  districts  principal  was  bound  to  ap- 
pear, it  was  inadmissible  under  allegation  that  judgment  nisi  was 
rendered  in  particular  district.     See  note,  89  Am.  Dec.  678. 

Court  will  not  Take  Judicial  Notice  that  "D.  C."  in  bail  bond  means 
Dennett  county. 

See  note,  4  L.  R.  A.  43. 

Court  will  not  Take  Judicial  Notice  that  a  certain  courthouse  is 
in  a  certain  particular  county. 

See  note,  4  L.  R.  A.  36. 
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16  Tez.  Ap.  26&-268,  MABTIN  ▼.  STATE. 

In  Scire  Facias  on  Forfeited  Bail  Boad  indietment  need  not  be  read 
in  evidence. 

Approved  in  Abbott  v.  State,  45  Tex.  Cr.  515,  78  S.  W.  511,  altera- 
tion of  complaint  by  insertion  of  additional  count  does  not  affect 
scire  facias. 

16  Tex.  Ap.  268-271,  BAT  ▼.  STATE. 

A  Conditloii  in  a  Ball  Bond  ThMt  Defendant  sball  Appear  before  the 
district  court  of  Parker  county,  "now  in  session,"  etc.,  is  sufficient. 

Approved  in  Thrash  v.  State,  16  Tex.  Ap.  273,  holding  requirement 
to  appear  before  court  of  Hood  county,  "now  in  session,"  good. 

16  Tez.  Ap.  274-282,  COLLINS  v.  STATE. 

An  Amendment  to  a  Judgment  Nisi  la  Error  Wliere  tbe  Principal  in 
the  bail  bond  has  not  been  served  with  notice. 

Approved  in  Madison  v.  State,  17  Tex.  Ap.  486,  reversing  where  a 
final  judgment  "nunc  pro  tunc"  was  entered  without  notice  to  defend- 
ant; Hand  v.  State,  28  Tex.  Ap.  29,  11  S.  W.  680,  where  recognizance 
amended  without  notice  to  principal;  Wegner  v.  State,  28  Tex.  Ap. 
420,  13  S.  W.  608,  holding  addition  of  figure  "9"  after  "188"  discharged 
obligors  on  bond;  Butler  v.  State,  31  Tex.  Cr.  64,  19  S.  W.  676,  holding 
bond  requiring  appearance  at  an  impossible  date  invalid;  Gallagher 
V.  Pinlay,  2  Tex.  Ap.  Civ.  548,  refusing  to  correct  judgment  for  costs 
after  appeal  perfected;  Byars  v.  Justin,  2  Tex.  Ap.  Civ.  605,  holding 
judgment  could  not  be  amended  at  subsequent  term  without  notice. 
See  note,  86  Am.  St.  Rep.  106. 

Distinguished  in  Abbott  v.  State,  45  Tex.  Cr.  515,  78  S.  W.  511, 
alteration  of  original  complaint  by  insertion  of  additional  count  does 
not  affect  scire  facias;  Sims  v.  State,  41  Tex.  Cr.  441,  55  S.  W.  179, 
it  is  not  necessary  to  give  notice  to  principal  of  intention  to  amend 
misrecitals  of  scire  facias  and  judgment  nisi,  as  to  date  of  bond; 
Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35,  sustaining  amendment 
to  scire  facias  without  notice  to  the  principal  on  the  bond. 

16  Tez.  Ap.  282-312,  KAIN  v.  STATE. 

On  Pleading  "Autrefois  Convict,"  the  Burden  la  on  Defendant  to 

prove  the  identity  of  the  offense  and  of  the  acts  constituting  the 
offense. 

Approved  in  Hooper  v.  State,  30  Tex.  Ap.  414,  28  Am.  St.  Rep.  928, 

17  S.  W.  1067,  holding  plea  of  acquittal  of  forgery  not  good  to  in- 
dictment for  uttering  a  forged  instrument;  Reed  v.  State  (Tex.  Cr.), 
29  S.  W.  1085,  each  day  a  disorderly  house  is  kept  constitutes  a 
separate  and  distinct  offense. 

In  so  Far  as  a  Witness  has  Been  Compelled  to  Testify  to  any  par- 
ticular violation  of  the  gaming  law,  the  statute  will  protect  him,  but 
no  further. 

Approved  in  Griffin  v.  State,  43  Tex.  Cr.  432,  66  S.  W.  782,  witness 
who  testified  before  grand  jury  regarding  violation  of  gaming  law  is 
exempt  from  prosecution  for  that  particular  transaction. 

16  Tez.  Ap.  812-^18,  ZOUJOOFFEB  v.  STATE. 

The  Better  Practice  la  to  Submit  the  Question  of  Accomplices  to  the 
jury,  and  a  charge  that  an  accomplice  is  "one  who  participated  as  a 
principal"  is  sufficient 
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Approved  in  Anderson  v.  State,  20  Tex.  Ap.  315,  Ortis  v.  State,  18 
Tex.  Ap.  283,  and  Timbrook  v.  State,  18  Tex.  Ap.  6,  all  reversing  for 
charging  on  accomplices  under  articles  79  and  80  of  Penal  Code; 
Hunnicutt  v.  State,  18  Tex.  Ap.  522,  reversing  for  failure  to  charge 
on  testimony  of  accomplices  where  evidence  demanded  it;  Elizando  v. 
State,  31  Tex.  Cr.  243,  20  S.  W.  560,  Williams  v.  State,  33  Tex.  Or. 
135,  47  Am.  St.  Rep.  22,  25  S.  W.  630,  and  Preston  v.  State,  41  Tex. 
Cr.  310,  53  S.  W.  128,  holding  question  whether  witness'  was  an  ac- 
complice or  not  was  properly  submitted  to  the  jury;  Crass  v.  State,  31 
Tex.  Cr.  315,  20  S.  W.  579,  holding  instruction  on  accomplices  sufficient 
where  no  special  instruction  asked  or  exception  taken;  Ransom  v. 
State  (Tex.  Cr.),  49  S.  W.  582,  submitting  accomplice  question  in 
prosecution  for  permitting  house  to  be  used  for  prostitution;  State  v. 
Jarvis,  18  Or.  363,  23  Pac.  252,  reversing  where  testimony  of  an 
accomplice  to  incest  was  not  corroborated. 

16  Tex.  Ap.  31&-321,  TURNER  v.  STATE. 

After  an  Appeal  lias  Been  Perfected,  Portions  of  the  Record  that 
have  been  destroyed  by  fire  cannot  be  substituted. 

Approved  in  Bridges  v.  State,  17  Tex.  Ap.  579,  reversing  where 
there  was  no  indictment  in  the  record;  Pate  v.  State,  21  Tex.  Ap.  197, 

17  S.  W.  462,  reversing  '^vhere  there  was  no  substitution  of  an  indict- 
ment destroyed  by  fire;  Quarles  v.  State,  37  Tex.  Cr.  364,  39  S.  W. 
669,  holding  entry  of  recognizance  "nunc  pro  tunc"  void  after  appeal 
taken;  Donnelly  v.  State  (Tex.  Cr.),  51  S.  W.  229,  recognizance  in 
criminal  case  entered  after  the  term  does  not  give  appellate  jurisdic- 
tion. 

16  Tex.  Ap.  321-325,  EX  PARTE  PORTER. 

Miscellaneous. — Cited  in  Ex  parte  Wasson,  50  Tex.  Cr.  362,  123  Am. 
St.  Rep.  844,  97  S.  W.  103,  to  point  that  where  bail  surrendered 
accused,  sheriff  cannot  refuse  new  bond  and  court  on  habeas  corpus 
cannot  increase  bail  without  statutory  affidavit. 

16  Tex.  Ap.  825-330,  HARRISON  v.  STATE. 

A  Bill  of  Exceptions  Presented  Within  Ten  Days  after  the  motion 
for  a  new  trial  was  overruled  is  presented  in  time. 

Approved  in  Clement  v.  State,  22  Tex.  Ap.  25,  2  S.  W.  380,  admit- 
ting bills  presented  to  judge  within  ten  days;  Massey  v.  State  (Tex. 
Ap.),  18  S.  W.  299,  Parker  v.  State  (Tex.  Cr.),  34  S.  W.  264,  and 
Harper  v.  State,  41  Tex.  Cr.  355,  55  S.  W.  178,  all  refusing  to  consider 
bills  of  exception  not  presented  within  ten  days  after  denial  of  new 
trial. 

Distinguished  in  Morris  v.  State,  17  Tex.  Ap.  667,  holding  bills  filed 
after  sixteen  days  too  late;  Golden  v.  State,  22  Tex.  Ap.  12,  2  S.  W. 
536,  admitting  bills  filed  more  than  ten  days  after  trial  but  during 
term. 

Witness  cannot  Give  His  Suspicions  and  Conclusions,  but  must  state 
facts. 

Approved  in  Leatherman  v.  State,  49  Tex.  Cr.  486,  95  S.  W.  505,  in 
prosecution  for  being  a  professional  gambler,  statements  of  witness 
that  he  was  such  are  mere  conclusions. 

16  Tex.  Ap.  331-332,  STANFORD  ▼.  STATE. 

The  Sale  of  Four  Bottles  of  "Medicated  Bitters'*  held  not  to  have 
constituted  an  occupation  within  the  meaning  of  article  110  of  the 
Penal  Code. 
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Approved  in  Merritt  ▼.  State,  19  Tex.  Ap.  436,  holding  indictment 
insnffieient  for  not  alleging  that  defendant  was  ''pursuing  the  occupa- 
tion"; WiDiams  v.  State,  23  Tex.  Ap.  fOO,  5  S.  W.  137,  holding  acts 
did  not  constitute  an  "occupation"  of  selling  liquors;  McBeynolds  t. 
State,  26  Tex.  Ap.  374,  9  S.  W.  617,  reversing  for  charge  that  "different 
sales  at  different  times'  to  different  persons  would  constitute  the 
occupation";  Love  v.  State,  31  Tex.  Cr.  470,  20  S.  W,  978,  holding 
casual  sales  of  a  medicinal  oil  did  not  constitute  the  occupation  of 
vending  medicine;  State  v.  Austin  Club,  89  Tex.  25,  33  S.  W.  115,  30 
L.  B.  A.  500,  holding  sale  of  liquors  in  a  social  club  did  not  constitute 
an  occupation;  Cheyenne  v.  O'Connell,  6  Wyo.  499,  46  Pac.  1090,  hold- 
ing fact  that  a  wagon  was  hired  out  a  few  times  did  not  subject  it  to 
a  tax. 

"Occnpation"  Signifies  Vocation,  OaUing,  trade;  the  business  which 
one  principally  engages  in  to  make  his  living  or  procure  wealth. 

Approved  in  Cohen  v.  State,  53  Tex.  Cr.  426,  110  S.  W.  67,  applying 
rule  in  prosecution  for  permitting  liquor  to  be  drank  in  place  of  busi- 
ness kept  for  storing  same  in  local  option  territory;  Joliff  v.  State,  53 
Tex.  Cr.  65,  109  S.  W.  178,  Baskjn-McGregor  law  did  not  impliedly 
repeal  Acts  30th  Legislature,  page  246,  relating  to  sale  of  liquor  with- 
out license. 

16  Tez.  Ap.  336^341,  DAVIDSON  ▼.  STATE. 

A  Pnblic  Boad  cannot  be  Laid  Ont  and  Established  without  the  re- 
quirements of  the  law  in  such  cases  having  been  first  complied  with. 

Approved  in  Kennedy  v.  State  (Tex.  Cr.),  40  S.  W.  690,  person  can- 
not be  convicted  of  obstructing  public  road  which  was  never  opened 
by  commissioner's  court  and  not  surveyed  until  after  filing  of  in- 
formation. 

An  Omission  of  furors  Appointed  to  Lay  Out  a  Boad  to  take  the 
oath  required  by  statute  renders  their  acts  invalid. 

Approved  in  Thompson  v.  State,  22  Tex.  Ap.  330,  3  S.  W.  233,  hold- 
ing act  of  commissioners  in  changing  a  third-class  road  to  a  first-class 
void  without  compensating  owner;  Dilworth  v.  State,  36  Tex.  Cr.  192, 
36  S.  W.  276,  holding  articles  973  and  974  of  the  Penal  Code,  providing 
that  owners  shall  build  gateways  in  fences,  void. 

Distinguished  in  Ewing  v.  State  (Tex.  Cr.),  38  S.  W.  618,  the  taking 
of  such  oath  may  be  shown  by  parol. 

16  Tex.  Ap.  341-345,  COOPEB  v.  STATE. 

Failure  to  Listmct  <m  Circumstantial  Evifience,  when  that  is  the 
only  evidence  in  the  case,  is  fatal  error. 

Beaffirmed  in  Barnes  v.  State,  53  Tex.  Cr.  630,  111  S.  W.  944,  Vaughn 
V.  State,  17  Tex.  Ap.  564,  and  Wright  v.  State,  18  Tex.  Ap.  365.  Ap- 
proved in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168,  118 
S.  W.  1067,  majority  holding  evidence  in  murder  case  did  not  require 
charge  on  circumstantial  evidence.    See  note,  69  L.  B.  A.  197. 

16  Tex.  Ap.  345-346,  STALLWOBTH  v.  STATE. 

An  Indictment  for  "Qivlng  Away"  a  Drink  of  Intoxicating  Liquor 
in  a  local  option  precinct  states'  no  offense,  as  legislature  has  no  con- 
stitutional authority  to  prohibit  such  gifts. 

Approved  in  Ex  parte  Brown,  38  Tex.  Cr.  303,  70  Am.  St.  Bep.  746, 
42  S.  W.  555,  holding  "Cold  Storage  Act"  of  the  25th  Legislature  is 
void;  Ex  parte  Massey,  49  Tex.  Cr.  63,  122  Am.  St.  Bep.  784,  92  S.  W. 
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1087,  under  constitution,  article  16,  section  20,  legislature  cannot 
prohibit  taking  of  orders  in  local  option  district  to  deliver  liquor  in 
buch  district,  as  this  is  not  sale.    See  note,  1  L.  B.  A.  (n.  s.)  489. 

Wliere  the  Charge  is  That  the  Gift  was  a  Sham,  it  is  necessary  to 
allege  that  the  gift  was  made  with  the  purpose  of  evading  the  local 
.option  law. 

Distinguished  in  McMillan  v.  State,  18  Tex.  Ap.  376,  holding  un- 
necessary to  allege  a  "sale''  was  in  evasion  of  the  law. 

16  Tex.  Ap.  347-856,  BOBINSON  v.  STATE. 

The  Fact  That  a  ProBecution  Brought  by  Deceased  against  defend- 
ant was  pending  at  the  time  of  the  killing  is  admissible  to  show 
motive. 

Approved  in  Kunde  v.  State,  22  Tex.  Ap.  95,  3  S.  W.  329,  admit- 
ting indictments  for  theft  of  deceased's  hogs  although  presented 
subsequent  to  the  date  of  the  murder;  Crase  v.  State,  31  Tex.  Gr.  314, 
20  S.  W.  579,  admitting  record  of  conviction  of  former  assault  on  the 
same  party.     See  note,  62  L.  B.  A.  213. 

Where  the  Evidence  Does  not  Show  Beyond  a  Beasonable  Doubt 
that  death  was  caused  by  the  criminal  act  of  defendant  or  anyone, 
held  the  judgment  will  be  reversed. 

Approved  in  Washington  v.  State,  16  Tex.  Ap.  376,  377,  reaffirming 
rule  in  a  companion  case.     See  note,  68  L.  B.  A.  63. 

Distinguished  in  Jackson  v.  State,  29  Tex.  Ap.  465,  16  S.  W.  249, 
holding  identity  sufficiently  established  by  defendant's  confessions 
and  discovery  of  bones,  clothes,  etc.;  Baker  v.  State.  30  Fla.  71,  11 
So.  500,  holding  evidence  sufficient  to  show  that  blows  of  defendant 
killed  deceased. 

16  Tex.  Ap.  357-361,  McMAHON  v.  STATE. 

All  the  Attendant  Circumstances  Forming  Part  of  the  same  trans- 
action are  admissible  as  "res  gestae." 

Approved  in  Ogle  v.  State,  16  Tex.  Ap.  369,  a  charge  that  the  law 
of  "principals"  does  not  apply  to  manslaughter  is  immaterial  error; 
dissenting  opinion  in  Brown  v.  State,  54  Tex.  Cr.  141,  112  S.  W.  89, 
majority  holding  when  accused  merely  showed  difficulty  with  third 
party,  error  to  admit  details  of  difficulty.     See  note,  62  L.  B.  A.  313. 

16  Tex.  Ap.  361-369,  OGLE  v.  STATE. 

The  Fact  That  a  Juror  Became  Sick  and  had  to  Separate  from 
the  other  jurors  for  a  night,  held  not  ground  for  reversal,  the  jury 
being  in  charge  of  an  officer. 

Approved  in  Allen  v.  State,  17  Tex.  Ap.  645,  refusing  to  reverse 
where  jury  drank  whisky  but  were  not  intoxicated;  Stewart  v. 
State,  31  Tex.  Or.  154,  19  S.  W.  908,  not  reversing  where  a  juror 
left  jury-room  for  a  little  while  and  drank  some  whisky;  Shivers  v. 
Territory  of  Oklahoma,  13  Okl.  477,  74  Pac.  903,  separation  must  be 
proved  to  have  been  in  violation  of  direction  of  court  and  rights 
of  defendant;  Territory  v.  Hart,  7  Mont.  508,  17  Pac.  725,  holding 
separation  too  insignificant  to  be  ground  for  reversal.  See  note, 
103  Am.  St.  Bep.  162. 

Distinguished  in  Defriend  v.  State,  22  Tex.  Ap.  571,  see  2  S.  W. 
642,  holding  error  to  permit  the  state's  counsel  to  talk  to  a  juror 
after  the  jury  had  retired;  Kelly  v.  State,  28  Tex.  Ap.  121,  12  S.  W. 
505,  reversing  where  a  juror  separated  from  the  rest  for  a  whole 


395  NOTES  ON  TEXAS  EEPOETS.     16  Tex.  Ap.  369^376 

night;  McCampbell  v.  State,  37  Tex.  Cr.  609,  610,  40  S.  W.  496,  497, 
reversing  where  jnrj  separated  without  being  in  charge  of  an  officer. 

A  Charge  That  the  Law  of  'Trincipals"  Does  not  Apply  to  man- 
slaughter is  immaterial  error. 

Approved  in  Cartwright  v.  State,  16  Tex.  Ap.  486,  sustaining 
charge  that  defendant  could  be  convicted  of  manslaughter  although 
he  did  not  himself  kill  deceased. 

16  Tez.  Ap.  369-372,  EX  PASTE  BABBEE. 

A  Statement  of  Facts  Filed  In  Habeas  Oorpns  Proceedings  thir- 
teen days  after  the  order  allowing  ten  days  was  made  will  not  be 
considered. 

Approved  in  dissenting  opinion,  Ex  parte ,  Malone,  35  Tex.  Or.  300, 
33  S.  W.  361,  majority  affirming  judgment  of  lower  court  where  the 
statement  of  facts  was  not  signed  or  approved. 

A  Statement  by  the  Deceased  of  a  Distinct  Fact»  not  connected 
with  the  circumstances  of  the  death  or  the  immediate  cause  of  it, 
is  inadmissible  as  a  dying  declaration. 

See  note,  86  Am.  St.  Bep.  648. 

Where  Part  of  a  Dying  Declaration,  Beduced  to  Writing,  contains 
both  competent  and  incompetent  matter,  court  must  in  charge  point 
out  the  illegal  part. 

See  note,  56  L.  B.  A.  369,  452. 

16  Tex.  Ap.  372-373,  JOHNSON  v.  STATE. 
Where  a  Statement  of  Facts  was  Filed  Within  Ten  Days,  but  the 

judge  disapproved  it,  and  did  not  prepare  another  statement,  held 
reversible  error. 

Approved  in  Sara  v.  State,  22  Tex.  Ap.  640,  3  S.  W.  339,  reversing 
where  judge  did  not  sign  statement  or  file  it  for  record;  Bryans  v. 
State,  29  Tex.  Ap.  248,  15  S.  W.  288,  reversing  where  defendant 
was  not  able  to  file  his  statement  because  state's  counsel  had  carried 
it  away. 

16  Tex.  Ap.  373-374,  49  Am.  Bep.  826,  JACKSON  v.  STATE. 

An  Indictment  for  Playing  Oards  in  a  Public  Place,  '<to  wit,  in 
the  room  back  of  the  Gilt  Edge  Saloon,"  is  insufficient. 

Approved  in  Fossett  v.  State,  16  Tex.  Ap.  375,  holding  mere  alle- 
gation that  a  livery-stable  was  a  "public  place"  insufficient;  Bowman 
v.  State,  16  Tex.  Ap.  514,  holding  same  indictment  insufficient^  Tum- 
mins  V.  State,  18  Tex.  Ap.  15,  holding  indictment  alleging  gambling 
in  a  "quirt-shop**  insufficient;  Early  v.  State,  23  Tex.  Ap.  366,  5 
S.  W.  122,  holding  evidence  insufficient  to  sustain  allegation  of 
gambling  "at  a  house  for  retailing  spirituous  liquors." 

Transcript  on  Appeal  must  Show  That  Plea  was  Entered  by  or  for 
accused  or  conviction  cannot  stand. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

16  Tex.  Ap.  S75-S76,  FOSSETT  v.  STATE. 

An  Indictment  for  Playing  Cards  in  "a  Certain  Livery-stable,*' 
"then  and  there  being  a  public  place,"  is  Insufficient. 

Approved  in  Huflfman  v.  State,  49  Tex.  Cr.  320,  92  S.  W.  419,  on 
trial  for  disturbing  peace,  allegation  that  defendant  went  into  pub- 
lic place,  to  wit,  "a  boarding-bouse,"  without  alleging  facts  making 
boardi UK- house  a  public  place,  is  insufficient;   Tummins  v.  State,  18 
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Tex.  Ap.  15,  holding  "quirt-shop"  insufficient  alleviation;  Metzer  y. 
State,  31  Tex.  Cr.  12,  19  S.  W.  254,  reversing  where  evidence  did  not 
support  allegation  that  playing  was  done  in  the  "view  of  a  street"; 
Sisk  V.  State,  35  Tex.  Cr.  463,  34  S.  W.  277,  holding  question  whether 
a  room  in  a  livery-stable  was  a  public  place  was  for  jury  to  de- 
termine. 

16  Tex.  Ap.  378-392,  TUBNEB  ▼.  STATE. 
A  Charge  on  Implied  Malice  Which  Omits  the  Consideration  of 

mitigating  circumstances  is  insufficient. 

Approved  in  Turner  v.  State,  16  Tex.  Ap.  433,  reversing  for  in- 
sufficiency of  evidence  ta  convict  a  third  party  of  the  same  crime; 
Harwood  v.  State,  16  Tex.  Ap.  416,  reversing  where  indictment  de- 
stroyed; Stanley  v.  State,  16  Tex.  Ap.  400,  referring  to  original  case 
for  discussion  of  "implied  malice";  Smith  v.  State,  19  Tex.  Ap.  110, 
holding  a  charge  that  a  sudden  killing  without  provocation  is  im- 
plied malice  erroneous;  Turner  v.  State,  20  Tex.  Ap.  56,  referring  to 
original  case  for  facts;  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St. 
Rep.  896,  16  S.  W.  768,  sustaining  charges  on  express  and  implied 
malice. 

Where  Fact  of  Unlawful  Killing  is  Established  and  there  is  no 
evidence  tending  to  show  express  malice  nor  which  tends  to  mitigate, 
excuse  or  justify  act,  the  law  implies  malice,  and  the  offense  is 
murder  in  second  degree. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  332,  333,  114  S.  W.  632, 
following  rule. 

16  Tex.  Ap.  392-402,  STANLEY  ▼.  STATE. 

Although  the  Application  for  Continuance  Is  Befnsed,  yet  if  the 
proposed  evidence  is  material  and  true,  it  should  be  considered  on 
a  motion  for  a  new  trial. 

Approved  in  Beatey  v.  State,  16  Tex.  Ap.  430,  reversing  where 
new  trial  was  not  granted;  Turner  v.  State,  16  Tex.  Ap.  433,  re- 
ferring to  original  case  for  facts;  Schultz  v.  State,  20  Tex.  Ap.  320, 
holding  new  trial  should  have  been  granted  although  continuance 
was  properly  refused;  Steagald  v.  State,  22  Tex.  Ap.  495,  3  S.  W.  780, 
where  it  was  evident  defendant  did  not  have  a  fair  trial,  held  a 
new  trial  should  have  been  granted;  Jackson  v.  State,  23  Tex.  Ap. 
190,  5  S.  W.  373,  holding  new  trial  should  have  been  granted;  Keith 
V.  State  (Tex.  Cr.),  56  S.  W.  629,  trial  judge  may  hear  testimony  of 
jurors  on  question  of  their  misconduct  as  basis  for  new  trial. 

16  Tex.  Ap.  411-415,  GOODE  v.  STATE. 
Where  the  State  Elected  to  Proceed  on  the  Second  Count  in  an 

indictment  for  selling  estrays,  held  a  charge  that  included  the  first 
count  error. 

Approved  in  Floyd  v.  State  (Tex.  Cr.),  6£  S.  W.  691,  information 
for  unlawfully  selling  an  estray  need  not  negative  owner's  consent; 
Lott  V.  State,  17  Tex.  Ap.  601,  reversing,  where  on  indictment  for 
burglary  by  force,  the  court  charged  on  all  kinds  of  burglary; 
Niland  v.  State,  19  Tex.  Ap.  174,  reversing  where  court  charged  that 
the  provocation  for  killing  one  who  has  insulted  a  relation  must 
arise  at  the  time  of  the  insult;  Levine  v.  State,  22  Tex.  Ap.  685, 
3  S.  W.  661y  reversing  where  charges  on  burglary  were  too  compre- 
hensive. 
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In  tbe  Statate  Begulating  the  Sale  of  Estrays  (Rev.  Stats.,  art. 
4583) y  the  word  "family"  means  the  collective  body  of  persons  who 
live  in  one  house,  under  one  head  or  manager. 

Approved  in  Forlaw  v.  Augusta  Naval  Stores  Co.,  124  Ga.  269,  52 
S.  E.  902,  reaffirming  rule. 

16  Tex.  Ap.  416,  HABWOOD  ▼.  STATE. 

Where  the  Becord  Does  not  Bring  Up  an  Indictment  or  informa- 
tion, the  conviction  will  be  set  aside. 

Approved  in  Miller  v.  State  (Tex.  Ap.),  14  S.  W.  458,  it  is  for  the 
state  and  not  defendant  to  see  that  transcript  contains  the  indict- 
ment; Field  V.  State  (Tex.  Ap.),  15  S.  W.  175,  reversing  where  record 
contained  no  indictment  or  information;  Pate  v.  State,  21  Tex.  Ap. 
197,  17  S.  W.  462,  reversing  where  indictment  destroyed  by  fire. 

16  Tex.  Ap.  417-420,  MILLEB  ▼.  STATE. 

Where  the  Indictment  Charges  Burglary  and  Theft,  a  verdict  of 
"guilty  as  charged"  is  erroneous. 

Approved  in  Black  v.  State,  18  Tex.  Ap.  127,  holding  unnecessary 
to  allege  entry  without  consent  of  owner;  Turner  v.  State,  22  Tex. 
Ap.  43,  2  S.  W.  619,  sustaining  indictment  charging  burglary  and 
theft;  Smith  v.  State,  22  Tex.  Ap.  354,  3  S.  W.  239,  holding  con- 
viction of  theft  in  connection  with  burglary  not  a  bar  to  an  indict- 
ment for  the  burglary;  Williams  v.  State,  24  Tex.  Ap.  72,  5  S.  W. 
839,  sustaining  conviction  of  burglary  where  only  one  count  was 
proved;  Pitts  v.  State,  40  Tex.  Cr.  667,  51  S.  W.  906,  and  Crawford 
V.  State,  31  Tex.  Cr.  55,  56,  19  S.  W.  767,  both  holding  a  conviction 
of  forgery  and  uttering  a  forged  instrument  under  the  same  indict- 
ment error. 

16  Tex.  Ap.  421-431,  BEATEY  ▼.  STATE. 

Although  a  Continuance  is  Befnaed,  the  proposed  evidence  should 
be  considered  on  a  motion  for  a  new  trial. 

Approved  in  Jackson  v.  State,  23  Tex.  Ap.  190,  5  S.  W.  373,  hold- 
ing evidence  entitled  defendant  to  a  new  trial;  McCline  v.  State, 
25  Tex.  Ap.  259,  7  S.  W.  669,  holding  new  trial  should  have  been 
granted  to  obtain  the  testimony  of  three  important  witnesses. 

A  Continnance  will  not  be  Granted  Where  the  Proposed  Evidence 
has  been  supplied  from  other  sources. 

Approved  in  Pruitt  v.  State,  30  Tex.  Ap.  159,  16  S.  W.  774,  hold- 
ing continuance  properly  refused  where  the  evidence  merely  cumu- 
lative; Bush  V.  State,  40  Tex.  Cr.  641,  51  S.  W.  239,  refusing 
continuance  where  evidence  merely  cumulative  as  to  character. 

16  Tex.  Ap.  431-432,  WEISS  v.  STATE. 

An  Indictment  Charging  "Playing  Cards  in  a  certain  gaming-room 
used  for  gaming"  is  insufficient. 

Approved  in  Hodges  v.  State,  44  Tex.  Cr.  445,  72  S.  W.  180,  in- 
dictment for  permitting  gaming  in  hotel  need  not  designate  any 
particular  room;  Tooke  v.  State,  4  Ga.  Ap.  507,  61  S.  E.  922,  hold- 
ing town  guard-house  not  public  place  per  se;  Tummins  v.  State, 
18  Tex.  Ap.  15,  where  the  allegation  was  that  the  place  was  a  "quirt^ 
shop." 

16  Tex.  Ap.  435-443,  ICABISON  ▼.  STATE. 

Where  Defendant  Called  Up  Hogs  In  Their  Accnstomed  Bange  and 
sold  them  to  an  innocent  purchaser,  held  the  act  constituted  theft. 
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Approved  in  Coombs  v.  State,  17  Tex.  Ap.  266,  holding  killing  of 
cow  constituted  theft;  Doss  v.  State,  21  Tex.  Ap.  510,  511,  57  Am. 
Rep.  620,  2  S.  W.  815,  holding  selling  of  a  cow  constituted  theft. 
See  note,  10  L.  R.  A.  (n.  s.)  817. 

Distinguished  in  Minter  v.  State,  26  Tex.  Ap.  219,  9  S.  W.  561, 
holding  wounding  and  pursuing  a  hog  without  capturing  it  is  not 
theft. 

In  Order  to  Amount  to  Tlieft>  the  Seller  of  Stolen  Property  must 
have  had  some  manner  of  possession  thereof. 
See  note,  88  Am.  St.  Rep.  564. 

16  Ttt  Ap.  448-460,  OWENS  ▼.  STATE. 

Where,  Under  Defendant's  Confession,  a  Handkerchief  was  found, 
held  the  confession  inadmissible,  as  the  handkerchief  in  no  way 
conduced  to  establish  defendant's  guilt. 

Approved  in  Jones  v.  State,  50  Tex.  Cr.  330,  96  S.  W.  931,  apply- 
ing rule  in  trial  for  murder  where  by  reason  of  confession  money 
of  which  deceased  was  robbed  was  found. 

Distinguished  in  Collins  v.  State,  20  Tex.  Ap.  419,  admitting  con- 
fession where  weapon  found  and  other  facts  proved  through  it; 
Campbell  v.  State,  42  Tex.  Cr.  28,  57  S.  W.  289,  admitting  con- 
fession where  defendant  told  where  the  goods  were  and  then  pro- 
duced them.     See  note,  6  Am.  St.  Rep.  250. 

16  Tex.  Ap.  461-470,  COLE  v.  STATE. 
An  Indictment  for  Embezzlement  of  Ooods  Held  on  Commission 

is  properly  brought  in   the  county  where  the  goods  were  received. 

Approved  in  Cohen  v.  State,  20  Tex.  Ap.  229,  sustaining  venue  in 
Galveston  county  where  goods  came  into  defendan/t's  possession  there 
as  agent;  Golden  v.  State,  22  Tex.  Ap.  15,  2  S.  W.  537,  holding  the 
giving  of  money  to  defendant  to  deposit,  which  he  appropriated,  con- 
stituted embezzlement;  Brown  v.  State,  23  Tex.  Ap.  218,  4  S.  W. 
589,  holding  evidence  sufficient  to  sustain  embezzlement  of  money 
in  Bosque  county.     See  note,  44  Am.  St.  Rep.  83. 

Distinguished  in  Reed  v.  State,  16  Tex.  Ap.  589,  holding  jurisdic- 
tion of  embezzlement  of  a  horse  could  not  attach  in  a  county  from 
whence  it  had  not  been  taken. 

New  Trial  in  Criminal  Case  is  Properly  Befnsed  where  the  new 
evidence  to  be  adduced,  considered  in  the  light  of  the  other  evidence 
at  the  trial,  is  probably  not  true. 

Approved  in  Cruse  v.  State  (Tex.  Cr.),  21  S.  W.  371,  refusing  new 
trial  in  assault  to  kill  case. 

Where  Accused  Sold  Property  With  Intention  of  delivering  pro- 
ceeds to  owner,  he  is  not  guilty  of  embezzling  property,  though  he 
afterward  fraudulently  appropriated  proceeds. 

See  note,  87  Am.  St.  Rep.  29. 

Miscellaneous. — Malcolmson  v.  State,  25  Tex.  Ap.  291,  see  8  S.  W. 
470,  holding  a  certain  land  transaction  incompetent  evidence  but 
not  ground  for  reversal. 

16  Tez.  Ap.  471-473,  TtJCKEB  ▼.  STATE. 

A  Charge  to  the  Effect  That  Possession,  Unless  Corroborated,  would 
not  establish  guilt,  held  error,  because,  besides  possession,  there  most 
be  other  evidence  of  a  fraudulent  taking. 
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Approved  in  Bean  v.  State,  24  Tex.  Ap.  12,  5  S.  W.  526,  holding 
possession  of  a  mare  eleven  months  after  theft  not  a  presumption 
of  guilt. 

16  Tex.  Ap.  473-490,  49  Am.  Bep.  826,  CABTWBIGHT  ▼.  STATE. 

Evidence  of  the  Condnct  and  Statements  of  the  Defendant  a  few 
minutes  after  the  homicide  is  admissible  as  res  gestae. 

Approved  in  Powers  v.  State,  23  Tex.  Ap.  67,  5  S.  W.  159,  ad- 
mitting wordB  spoken  shortly  after  arrest;  McGee  v.  State,  31  Tex. 
Cr.  74,  19  S.  W.  766,  admitting  remarks  of  defendant  made  after  the 
shooting. 

A  Charge  to  the  Effect  That  Killing  is  not  Justifiable  except  where 
there  is  immediate  danger  of  death  or  great  bodily  harm,  or  where 
the  killing  could  not  be  avoided  by  any  other  means,  is  erroneous. 

Approved  in  Jones  v.  State,  17  Tex.  Ap.  612,  reversing  where 
court  did  not  instruct  on  a  reasonable  fear  by  defendant  of  serious 
bodily  harm;  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  holding  instruc- 
tion that  defendant  should  resort  to  other  means  than  killing  error, 
where  there  was  a  reasonable  fear  of  serious  bodily  injury;  Warren 
V.  State,  22  Tex.  Ap.  393,  3  S.  W.  242,  holding  charge  confining  self- 
defense  to  resistance  of  a  "deadly"  assault,  error. 

Where  a  Number  Acted  Together  in  Attacking  Defendant,  held  the 
killing  of  any  one  of  them  was  justifiable. 

Approved  in  Jones  v.  State,  20  Tex.  Ap.  671,  672,  where  defendant 
was  attacked  by  a  number,  held  his  right  of  self-defense  applied 
to  all;  Bean  v.  State,  25  Tex.  Ap.  358,  8  S.  W.  280,  sustaining 
exception  where  charge  of  self-defense  was  not  applied  to  all  of 
defendant's  assailants;  Menly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St. 
Rep.  486,  9  S.  W.  567,  sustaining  doctrine  that  defendant  can  kill 
either  of  his  assailants  in  self-defense. 

Where  the  Audience  Applauded  Remarks  of  Counsel  for  the  state, 
and  counsel  referred  to  it  as  an  approval  of  the  state's  case,  held 
the  court  should  have  stopped  the  demonstration,  and  admonished 
the  jury. 

Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  634,  holding  an  appeal 
to  public  opinion  by  state's  counsel  properly  stopped;  Woolfolk  v. 
State,  81  Ga.  560,  8  S.  E.  728,  granting  new  trial  where  audience 
cried  out  to  hang  defendant;  Raines  v.  State,  81  Miss.  495,  33  So. 
20,  semble,  that  court  should  not  only  have  checked  applause  at 
oration  of  prosecuting  counsel,  but  should  have  admonished  jury; 
State  V.  Proctor,  86  Iowa,  702,  53  N.  W.  425,  reversing  where  state's 
counsel  referred  to  the  "verdict  of  the  community."  See  notes,  1 
Am.  St.  Rep.  368;  121  Am.  St.  Rep.  512;  12  L.  R.  A.  (n.  s.)  100;  46 
li.  R.  A.  669. 

Distinguished  in  Weathersby  v.  State,  29  Tex.  Ap.  309,  15  S.  W. 
826,  refusing  to  reverse  because  audience  applauded  remarks  of 
counsel  where  no  harm  done. 

16  Tex.  Ap.  490-497,  SUTTON  ▼.  STATE. 

Where  a  Bill  of  Exceptions  to  the  Exclusion  of  Evidence  does  not 
disclose  the  evidence,  and  the  objections  to  it,  the  ruling  of  the  court 
will  not  be  revised. 

Approved  in  Buchanan  v.  State,  24  Tex.  Ap.  200,  5  S.  W.  848,  re- 
fusing to  consider  insufficient  bill;  Gibbs  v.  State  (Tex.  Cr.},  20  S.  W. 
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920,  bill  of  exceptions  must  show  nature  of  objections  to  admission 
of  evidence. 

Communications  Made  by  Client  to  Counsel  are  inadmissible,  al- 
though the  client  afterward  became  a  witness  for  the  state. 

Approved  in  Hernandez  v.  State,  18  Tex.  Ap.  152,  reversing  for 
admission  of  testimony  of  an  attnrney. 

16  Tex.  Ap.  497-^02,  WILSON  ▼.  STATE. 

Courts  Do  not  Take  Judicial  Notice  of  city  ordinances  or  of  special 
laws. 

See  note,  4  L.  B.  A.  41. 

16  Tex.  Ap.  502-613,  BODDY  ▼.  STATE. 

Applications  for  Attachments  for  Absent  Witnesses,  when  in  com- 
pliance with  the  statute,  are  not  in  the  discretion  of   the  court. 

Approved  in  Homan  v.  State,  23  Tex.  Ap.  213,  reversing  for  deny- 
ing an  application  for  attachment  of  witness;  Moore  v.  State  (Tex. 
Cr.),  33  S.  W.  980,  attachment  for  witness  should  not  be  refused 
merely  because  application  does  not  state  facts  to  be  proved;  Gra- 
ham V.  State,  50  Ark.  167,  6  S.  W.  723,  holding  section  340  of  the 
Civil  Code  unconstitutional  for  limiting  the  right  to  compulsory 
process.     See  note,  8  L.  B.  A.  (n.  s.)  512. 

16  Tex.  Ap.  61S-514,  BOWMAN  v.  STATE. 

An  Indictment  Alleging  the  Playing  of  Cards  "in  the  room  back 
of  the  Gilt  Edge  Saloon"  is  insufficient. 

Approved  in  Tummins  v.  State,  18  Tex.  Ap.  15,  holding  allega- 
tion that  place  is  a  "quirt-shop"  is  insufficient. 

16  Tex.  Ap.  514-517,  TAYLOB  v.  STATE. 

The  Failure  of  the  Justice  to  Approve  the  Appeal  Bond  is  not  error, 
the  statute  being  merely  directory. 

Approved  in  Bobbins  v.  State  (Tex.  Or.),  20  S.  W.  359,  reaffirming 
rule;  Holt  v.  State,  20  Tex.  Ap.  274,  reversing  for  variance  between 
date  of  signatures  in  bond  and  in  the  "scire  facias";  Williamson 
V.  State,  32  Tex.  Cr.  214,  22  S.  W.  687,  holding  correct  date  of  the 
bond  was  the  day  of  its  acknowledgment;  Whitman  Agricultural  Co. 
V.  Voss,  2  Tex.  Ap.  Civ.  492,  where  bond  filed  with  justice,  held 
formal  approval  unnecessary;  Jones  v.  Wells,  3  Tex.  Ap.  Civ.  119, 
presuming  that  bond  was  approved  where  found  with  other  papers. 

An  Appeal  Bond  from  a  Conviction  in  the  Justice's  Court  in  a 
criminal  case  is  not  defective  because  appellant  signed  his  name  in 
the  middle  instead  of  at  the  end. 

Reaffirmed  in  Scarborough  v.  State  (Tex.  Cr.),  20  S.  W.  584;  Mc- 
Howell  V.  State,  41  Tex.  Cr.  228,  53  S.  W.  630.  Approved  in  Nelson 
V.  State,  44  Tex.  Cr.  596,  73  S.  W.  398,  bail  bond  not  signed  by  par- 
ties in  any  portion  of  bond,  but  whose  signatures  attached  only  to 
affidavit  of  responsibility  for  amount  of  said  bond,  is  absolutely  void. 

An  Appeal  tn  a  Criminal  Case  Lies  ftom  a  Judgment  of  the  County 
Court  dismissing  an  appeal  from  the  justice's  court,  where  the  judg- 
ment in  the  justice's  court  was  for  more  than  twenty  dollars. 

Reaffirmed  in  Loper  v.  State  (Tex.  Ap.),  17  S.  W.  1090;  Triplett 
V.  State  (Tex.  Cr.),  33  S.  W.  1079. 


401  NOTES  ON  TEXAS  REPORTS.    16  Tex.  Ap.  517-528 

16  Tez.  Ap.  517-524,  HOBB8  ▼.  STATE. 

Dedarations,  If  Part  of  the  ''Bes  Gestae,**  are  AdikilBslble,  but  if 
the  bill  af  exeeptions  does  not  state  what  the  rejected  explanations 
were,  it  will  not  be  considered. 

Approved  in  Good  v.  State,  18  Tex.  Ap.  48,  rejecting  declarations 
made  by  defendant  as  to  cnts  on  his  coat  and  throat;  Harris  v.  State 
(Tex.  Ap.),  15  S.  W.  173,  instance  where  issue  of  manslaughter 
should  have  been  submitted;  Pierson  v.  State,  18  Tex.  Ap.  562,  ad- 
mitting declarations  made  at  the  time  of  shooting;  Pierson  v.  State, 

21  Tex.  Ap.  58,  17  S.  W.  470,  admitting  declarations  made  within 
a  few  minutes  of  the  shooting;  Smith  v.  State,  2^  Tex.  Ap.  306,  17 
S.  W.  473,  admitting  statements  made  by  deceased  ten  minutes 
after  shooting;  Clore  v.  State,  26  Tex.  Ap.  631,  10  S.  W.  245,  holding 
continuance  properly  refused  where  evidence  to  be  adduced  was 
not  "res  gestae";  Foster  v.  State,  28  Tex.  Ap.  50,  11  S.  W.  833,  ad- 
mitting evidence  that  defendant  took  down  a  certain  gate  in  his 
pasture;  Sherar  v.  State,  30  Tex.  Ap.  351,  17  S.  W.  622,  holding  evi- 
dence that  defendant  haid  an  altercation  with  another  person  several 
hours  before  the  shooting  inadmissible. 

In  a  Prosecntion  for  Assault  With  Intent  to  Murder,  where  the 
evidence  indicates  sudden  passion  in  defendant  arising  from  adequate 
cause,  held  error  for  court  not  to  charge  on  aggravated  assault. 

Approved  in  Swain  v.  State,  48  Tex.  Or.  99,  100,  86  S.  W.  336,  fol- 
lowing rule;  Rice  v.  State,  51  Tex.  Or.  286,  103  S.  W.  1174,  where 
evidence  showed  not  merely  antecedent  insulting  language  but  demon- 
stration on  part  of  deceased,  court  should  have  ^charged  on  theory 
of  manslaughter  as  well  as  self-defense;  Wadlington  v.  State,  19  Tex. 
Ap.  274,  where  defendant  was  insulted  and  roughly  handled,  held 
the  court  should  have  charged  on  aggravated  assault;  Tow  v.  State, 

22  Tex.  Ap.  185,  2  S.  W.  585,  holding  evidence  required  a  charge 
on  manslaughter;  Johnson  v.  State,  22  Tex.  Ap.  225,  2  S.  W.  614, 
reversing  where  evidence  required  a  charge  on  manslaughter;  and 
Howard  v.  State,  23  Tex.  Ap.  279,  280,  5  S.  W.  236,  holding  fact  that 
defendant  fired  a  second  shot  did  not  deprive  him  of  right  to  charge 
on  manslaughter;  Hawthorne  v.  State,  28  Tex.  Ap.  214,  215,  12  S.  W. 
604,  605,  holding  law  of  self-defense  improperly  submitted  where 
necessity  for  killing  no  longer  existed;  Reyons  v.  State,  32  Tex.  Cr. 
154,  22  S.  W.  592,  holding  evidence  presented  issue  of  sudden  passion 
of  defendant. 

Question  of  Sui&cient  "Oooling  Time"  is  One  of  Beasenable  Time 
depending  on  facts  of  case  and  is  for  jury. 

Approved  in  Ross  v.  State,  53  Tex.  Cr.  279,  109  S.  W.  195,  fol- 
lowing rule;  Cooper  v.  State,  49  Tex.  Cr.  31,  89  S.  W.  1070,  where 
on  trial  for  assault  to  murder  evidence  showed  two  difficulties,  both 
close  together  in  point  of  time,  charge  limiting  adequate  cause  and 
cooling  time  to  first  difficulty  is  erroneous. 

16  Tez.  Ap.  624-628,  OHIIiDERS  ▼.  STATE. 

Where  an  Indictment  for  Swindling  Described  the  Money  as 
"good,  lawful,  and  current  money  of  the  United  States,"  held  evi- 
dence must  show  that  kind  of  money. 

Approved  in  Strong  v.  State,  18  Tex.  Ap.  25,  holding  evidence  of 
treasurer  as  to  whether  he  received  funds  should  be  introduced  in 
preference  to  his  clerk's  evidence;  Moore  y.  State,  20  Tex.  Ap.  279, 

6  Tex.  Notes— 26 
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where  an  indictment  for  rape  alleged  the  act  to  be  without  the 
party's  consent,  held  it  must  be  proven;  Withers  v.  State,  21  Tex. 
Ap.  213,  17  S.  W.  726,  where  there  was  no  proof  that  a  gaming 
bank  was  "kept  and  exhibited  in  the  city  of  Denton";  Coifelt  v. 
State,  27  Tex.  Ap.  615,  11  Am.  St.  Bep.  206,  11  S.  W.  640,  reversing 
where  evidence  did  not  prove  description  of  money  stolen. 

16  Tez.  Ap.  526-534,  BIBD  ▼.  STATE. 

Proof  of  True  Nama  Being  "Sam  McCaslaiid"  is  not  fatal  variance 
where  indictment  alleges  owner  of  stolen  property  to  be  "Sam  Mc- 
Gassling,"  and  he  was  as  well  known  by  that  name  as  his  true  name. 

Approved  in  Mc^aniel  v.  State  (Tex.  Gr.),  66  S.  W.  550,  applying 
rule  to  allegation  as  to  husband  of  paramour  in  adultery  case. 

Where  Defendant,  at  the  Bequest  of  the  Owner,  drove  the  stolen 
cow  back  to  its  range,  held  the  court  should  have  charged  on  volun- 
tary return. 

Approved  in  Schultz  v.  State,  20  Tex.  Ap.  320,  Guest  v.  State,  24 
Tex.  Ap.  533,  7  S.  W.  243,  and  Dupree  v.  State,  17  Tex.  Ap.  593,  all 
reversing  where  court  failed  to  charge  on  voluntary  return. 

16  Tez.  Ap.  535-540,  THOMAS  ▼.  STATE. 

Where  Defendant  Merely  Offered  Money  to  Witness  and  ran 
after  her,  held  insufficient  to  constitute  assault  with  intent  to  com- 
mit rape. 

Approved  in  Dorsey  v.  State,  108  Ga.  485,  34  S.  E.  138,  holding 
chasing  of  a  woman  with  a  gun  did  not  constitute  assault  with  in- 
tent to  commit  ra^e. 

Where  Court  Charged  to  the  Effect  That  the  Burden  of  Proving 
his  innocent  intention  is  on  defendant  who  has  committed  an  as- 
sault, held  error. 

Approved  in  Burney  v.  State,  21  Tex.  Ap.  572,  1  S.  W.  458,  revers- 
ing for  similar  charges. 

Miscellaneous. — Cited  in  Gabrera  v.  State,  56  Tex.  Gr.  152,  118 
S.  W.  1058,  charge  cannot  be  used  to  serve  purpose  of  bill  of  ex- 
ceptions to  admission  of  evidence. 

16  Tex.  Ap.  554-559,  BOSS  v.  STATE. 

A  Charge  In  a  Burglary  Trial,  That  Entry  In  the  Night-time  with- 
out the  owner's  consent  is  an  entry  by  force,  is  erroneous. 

Approved,  in  Melton  v.  State,  24  Tex.  Ap.  289,  6  8.  W.  304,  re- 
versing where  there  was  no  proof  of  "threats  and  fraud,"  or  entry  by 
"force."     See  note,  2  Am.  St.  Bep.  388. 

Where  Defendant,  on  Being  Asked,  Explained  That  He  had  Found 
the  property  alleged  to  have  been  stolen  at  the  penitentiary,  held 
the  burden  was  on  the  state  to  prove  the  explanation  false. 

Approved  in  Miller  v.  State,  18  Tex.  Ap.  38,  reversing  where  court 
did  not  charge  that  burden  was  on  state  to  prove  explanation  false; 
Brothers  v.  State,  22  Tex.  Ap.  463,  3  8.  W.  739,  reversing  for  er- 
roneous charge  on  explanation.  See  notes,  2  Am.  St.  Bep.  398;  12 
L.  B.  A.  (n.  s.)  219. 

16  Tex.  Ap.  673-674,  HEFNEB  ▼.  STATE. 

Where  the  Complaint  Alleged  the  Date  of  the  Offense  as  "one 
thousand  eight  hundred  eighty-four,"  and  the  information  "March 
30,  1884,"  held  the  variance  was  fatal. 
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Approved  in  Huif  y.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  reveraing 
for  Tariance  between  date  in  information  and  affidavit;  Jennings 
V.  State,  30  Tex.  Ap.  429,  18  S.  W.  90^  reversing  where  complaint 
alleged  a  date  anterior  to  the  offense;  Watson  v.  State  (Tex.  Cr.), 
45  S.  W.  718,  reversing  where  date  of  offense  was  charged  at  a 
future  impossible  date. 

A  Plea  of  "Autrefois  Conyict"  That  Does  not  Set  Out  the  Record, 
and  the  identity  of  the  person  and  offense,  is  insufficient. 

Approved  in  Grisham  v.  State,  19  Tex.  Ap.  510,  holding  plea  of 
former  conviction  defective  for  not  setting  out  pleadings. 

16  Tex.  Ap.  674-577,  WOOD  ▼.  STATE. 

In  Order  to  Establish  the  Offense  of  Disturbing  Religions  Worship, 
it  must  be  shown  that  the  act  was  "willfullT"  done. 

Approved  in  United  States  v.  Praeger,  149  Fed.  479,  refusal  to 
testify  before  «ourt-martial  on  advice  of  counsel  that  answer  might 
incriminate  is  not  willful;  Roberts  v.  United  States,  126  Fed.  904, 
killing  by  reckless  and  negligent  use  of  means  calculated  to  take 
life  is  wiUful;  Owens  v.  State,  19  Tex.  Ap.  249,  sustaining  definition 
of  "willfully"  in  prosecution  jfor  driving  an  animal  from  its  range; 
Holmes  v.  State,  39  Tex.  Cr.  232,  73  Am.  St.  Rep.  922,  45  S.  W.  488, 
sustaining  definition  in  action  for  disturbing  a  religious  congrega- 
tion. 

16  Tex.  Ap.  577-^86,  ROCKHOLD  v.  STATE. 

A  Charge  to  the  Effect  That  If  the  Jury  Believed  "beyond  a 
reasonable  doubt"  that  deceased  assaulted  the  defendant,  they  could 
find  manslaughter,  is  erroneous. 

Approved  in  Melton  v.  State,  47  Tex.  Cr.  457,  83  S.  W.  824,  apply- 
ing rule  where  charge  required  jury  to  believe  beyond  reasonable 
doubt  that  insulting  language  was  used  in  order  to  reduce  crime  to 
manslaughter;  McCullough  v.  State)  23  Tex.  Ap.  636,  5  S.  W.  175, 
where  the  court  did  not  charge  on  reasonable  doubt  to  self-defense. 

Distinguished  in  Pitts  v.  State,  29  Tex.  Ap.  379,  16  S.  W.  191, 
sustaining  charge  on  finding  manslaughter  beyond  a  reasonable 
doubt. 

Verdict  cannot  be  Set  Aside  Recause  Jury  misconstrued  charge. 

Approved  in  Dancy  v.  State,  41  Tex.  Cr.  299,  53  S.  W.  637,  fol- 
lowing rule. 

16  Tex.  Ap.  586-591,  REED  ▼.  STATE. 

A  Railment  Is  a  Delivery  of  a  Thing  In  Trust  for  some  special 
object  or  purpose,  and  upon  a  contract,  express  or  implied,  to  con- 
form to  the  object  or  purpose,  of  the  trust. 

Approved  in  McCrary  v.  State,  61  Tex.  Cr.  498,  123  Am.  St.  Rep. 
903,  103  S.  W.  927,  and  McCrary  v.  State,  51  Tex.  Cr.  505,  123  Am. 
St.  Rep.  905,  103  S.  W.  926,  both  holding  where  prosecutor  and 
defendant  agreed  that  latter  was  to  account  to  former  for  price  of 
organ  placed  in  his  hands  plus  freight  and  when  this  paid  they 
were  to  divide  profits,  and  organ  was  to  be  former's  till  sold,  parties 
were  partners;  Manuel  v.  State,  44  Tex.  Cr.  433,  71  S.  W.  973,  where 
prosecutor  gave  money  to  defendant  to  buy  saloon  in  which  they 
were  to  be  partners,  money  to  be  paid  back  out  of  proceeds  of  busi- 
ness and  then  profits  divided,  defendant  in  appropriating  money  and 
not  buying  saloon  is  not  guilty  of  embezzlement;  Goodwyn  v.  State 
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(Tex.  Cr.)»  64  S.  W.  252,  delivery  of  fees  bj  justice  of  peace  to 
defendant  to  be  delivered  to  county  treasurer  constitutes  a  bail- 
ment. 

Embezzlement  la  iiot  Constituted  by  the  Hiring  of  a  Hone  and 
taking  it  away,  but  the  offense  is  theft. 

Approved  in  Dancy  v.  State,  41  Tex.  Cr.  299,  53  S.  W.  886,  giving 
of  money  to  another  to  invest  in  cattle,  the  profit  to  be  divided,  is 
not  a  bailment  within  embezzlement  statutes.  See  note,  98  Am.  Dec. 
138,  149. 

Where  a  Horse  was  Taken  in  One  County  and  brought  into  an- 
other, without  authority  of  the  owner,  held,  if  the  offense  was  em- 
bezzlement, jurisdiction  was  not  in  the  latter  county. 

Approved  in  Cohen  v.  State,  20  Tex.  Ap.  229,  sustaining  venue  of 
embezzlement  in  Galveston  county  where  defendant  had  received 
the  property;  Brown  v.  State,  23  Tex.  Ap.  218,  4  S.  W.  589,  sustain- 
ing embezzlement  of  money  in  Bosque  county,  where  defendant 
brought  it.  See  notes,  98  Am.  Dec.  162;  44  Am.  St.  Bep.  83;  87  Am. 
St.  Rep.  44. 

Property  Embezzled  must  have  Come  into  Possession  of  party 
charged,  by  virtue  of  his  office,  agency  or  employment. 

Approved  in  dissenting  opinion  in  Smith  v.  State,  53  Tex.  Gr.  129, 
130,  109  S.  W.  124,  125,  17  L.  B.  A.  (n.  s.)  531,  majority  holding  where 
one  employed  to  sell  organs  and  return  proceeds  to  employer  and  an- 
other coemployee  sold  organ  and  gave  proceeds  to  defendant  to  give 
to  employer  and  defendant  kept  it,  he  is  guilty  of  embezzlement. 

16  Tex.  Ap.  691-593,  SPBINGEB  v.  STATE. 

An  Indictment  for  Keeping  a  Disorderly  House  that  fails  to  allege 
that  it  was  a  resort  for  prostitutes  "and  vagabonds'*  is  insufficient. 

Approved  in  Bamey  v.  State,  39  Tex.  Cr.  203,  45  S.  W.  490,  holding 
evidence  insufficient  to  support  conviction  of  keeping  disorderly  house. 

16  Tez.  Ap.  593-635,  MOBOAN  v.  STATE. 

A  Charge  to  the  Effect  That  Implied  Malice  is  inferred  unless  the 
circumbtances  "make  it  evident''  that  the  killing  was  justifiable  is 
erroneous,  as  it  excludes  reasonable  doubt. 

Approved  in  White  v.  State,  23  Tex.  Ap.  162,  3  S.  W.  712,  sustaining 
charge  on  reasonable  doubt  as  applied  to  murder  in  the  second  degree; 
Boyd  V.  State,  28  Tex.  Ap.  140,  12  S.  W.  739,  reversing  for  charge 
that  implied  malice  exists  where  the  killing  was  not  due  to  a  "powerful 
provocation,"  etc.;  Nilan  v.  People,  27  Colo.  212,  60  Pac.  486,  instruc- 
tion allowing  jury  to  infer  that  killing  was  intended  is  erroneous. 

Distinguished  in  Thomas  v.  State,  53  Tex.  Cr.  274,  275,  120  Am.  St. 
Bep.  786, 109  S.  W.  156,  upholding  charge  that  if  defendant  with  express 
malice  intended  to  kill  A  and  accidentally  killed  B,  and  if  jury  has 
reasonable  doubt  as  to  whether  killing  was  upon  expresb-  malicOi  to 
find  him  guilty  of  murder  in  second  degree. 

Where  Two  Charges  are  in  Direct  Conflict,  Held,  on  Exception  at 
the  time  by  defendant,  the  judgment  will  be  reversed. 

Approved  in  Arcia  v.  State,  28  Tex.  Ap.  202,  12  S.  W.  600,  holding 
mi&take  in  date  in  principal  charge  not  cured  by  special  charge. 

Where  the  Wound  or  Injury  Inflicted,  in  Conjunction  with  improper 
treatment,  produces  death,  the  wound  not  being  necessarily  mortal, 
the  person  inflicting  the  wound  should  not  be  held  responsible  for  the 
homicide. 
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Approved  in  Garner  v.  State,  45  Tex.  Cr.  310,  77  S.  W.  708,  follow- 
ing rule;  Nilan  ▼.  People,  27  Cblo.  212,  60  Pac.  486,  where  aecused 
killed  deceased  with  ball  bat,  inbtraction  that  where  means  are  used 
likely  to  produce  death  presumption  is  that  death  was  intended  is 
erroneous;  Jackson  y.  State  (Tex.  Gr.),  51  S.  W.  390,  sustaining  con- 
viction where  no  gross  negligence  of  physicians  and  attendants,  al- 
though propriety  of  amputation  questioned;  Franklin  v.  State,  41  Tex. 
Cr.  27,  51  S.  W.  953,  sustaining  conviction  although  deceased  refused 
to  allow  amputation,  thereby  causing  gangrene;  Johnson  v.  State,  43 
Tex.  Gr.  285,  65  S.  W.  94,  reversing  where  death  resulted  from  blood 
poiboning  superinduced  by  improper  treatment.  See  note,  22  L.  B.  A. 
(n.  s.)  847. 

Distinguished  in  Lahue  v.  State,  51  Tex.  Cr.  166,  101  S.  W.  1011, 
where  deceased's  attending  physician  testified  that  immediate  cause  of 
aeath  was  hemorrhage  produced  by  knife  wound  inflicted  by  defend- 
ant, evidence  showed  cause  of  death. 

A  Charge  That  Defendant  must  Besort  to  All  Other  Means  except 
flight  before  he  is  justified  in  killing  is  erroneous. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  holding  charge 
that  defendant  must  resort  to  "other  means"  error. 

16  Tex.  Ap.  641-643,  GILLESPIE  v.  STATE. 

Qoaere,  Whether  a  Lost  Indictment  can  be  Snbstitnted  before  trial 
without  notice  to  defendant. 

Approved  in  Alexander  v.  State,  53  Tex.  Cr.  505,  111  S.  W.  145,  up- 
holding substitution  of  complaint  and  information  where  &ame  com- 
plied with  statute;  Withers  v.  State,  21  Tex.  Ap.  211,  17  S.  W.  725, 
holding  article  434  of  the  Code  of  Criminal  Procedure,  relating  to 
substitution  of  lost  indictments,  constitutional. 

16  Tez.  Ap.  643-644,  TBEADWELL  v.  STATE. 

An  Indictment  for  Burglary  With  Intent  to  Oommit  Theft  must 
allege  the  want  of  consent  of  the  owner  of  the  property. 

Approved  in  Taylor  v.  State,  23  Tex.  Ap.  640,  5  S.  W.  142,  holding 
indictment  for  taking  property  of  two  persons  without  "their*'  con- 
sent defective;  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  re- 
versing where  want  of  consent  of  a  partner  not  sufficiently  shown. 

16  Tez.  Ap.  645-646,  SHUBEBT  ▼.  STATE. 

Erldence  That  Defendant  Constructed  a  Dam  Which  Backed  Water 
on  a  public  ford  is  insufficient  to  sustain  an  indictment  of  willfully 
obstructing  a  public  road. 

Approved  in  Heune  v.  State,  17  Tex.  Ap.  427,  holding  evidence  in- 
sufficient to  sustain  conviction;  Baker  v.  State,  21  Tex.  Ap.  267,  17 
S.  W.  145,  reversing  where  evidence  did  not  show  that  defendant's 
fence  obstructed  the  road;  State  v.  Alcorn,  78  Tex.  393,  14  S.  W.  665, 
holding  acts  of  district  clerk  in  keeping  his  office  at  place  named  by 
commissioners  not  "willful";  Savannah  etc.  By.  v.  State,  23  Fla.  583, 
3  So.  206,  holding  indictment  omitting  to  charge  that  the  obstruction 
was  "willfully"  done  insufficient. 

•<Willfnl"  Means  With  Evil  Intent,  or  Legal  MaUce,  or  without 
reasonable  ground  for  believing  the  act  to  be  lawful. 

Approved  in  Bichardson  v.  State,  47  Tex.  Cr.  596,  85  S.  W.  283, 
following  rule;  United  States'  v.  Praeger,  149  Fed.  479,  refusal  to 
testify  before  court-martial  on  advice  of  counsel  that  answer  might 
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incriminate,  is  not  willful;  Boberts  y.  United  States,  126  Fed.  904, 
killing  by  reckless  and  negligent  lise  of  means  calculated  to  take 
life  is  willful;  Trice  v.  State,  17  Tex.  Ap.  46,  reversing  where  court 
failed  to  define  "willful";  Owens  v.  State,  19  Tex.  Ap.  249,  sustaining 
definition  in  action  for  willfuUy  driving  a  horse  from  its  range;  Loyd 
V.  State,  19  Tex.  Ap.  322,  holding  definition  sufficient  in  a  similar  case; 
Davis  V.  State,  22  Tex.  Ap.  50,  2  S.  W.  631,  sustaining  definition  in  a 
prosecution  for  maiming. 

16  Tez.  Ap.  646-649,  PICKETT  ▼.  STATE. 

A  Ball  Bond  Binding  the  Principal  to  Appear  ftom  Day  to  Day  and 
term  to  term  until  discharged  is  not  onerous. 

Approved  in  Brown  v.  State,  18  Tez.  Ap.  329,  holding  agreement 
between  principal  and  county  attorney  to  continue  the  term  did  not 
relieve  sureties;  Anderson  v.  State,  19  Tex.  Ap.  300,  holding  condition 
"not  to  depart  without  leave  of  the  court"  not  onerous. 

A  Judgment  Nisi  Omitting  to  State  That  It  will  be  Made  Final 
unless  good  cause  be  shown  at  the  next  term  why  defendant  did  not 
appear  is  fatally  defective. 

Followed  in  Burnett  v.  State,  18  Tex.  Ap.  284. 

16  Tez.  Ap.  640-661,  BTTTHEBFOBD  ▼.  STATE. 

A  Failure  to  Charge  on  Manslaughter  When  the  Evidence  raises  that 
issue  is  error. 

Approved  in  Hjeronymus'  v.  State,  47  Tex.  Or.  368,  83  S.  W.  709, 
applying  rule  where  one  accused  of  killing  mother  in  law  testified  that 
brother  in  law  and  others  had  thrown  him  out  of  house  and  were  beat- 
ing him  snortly  prior  to  shooting  at  and  missing  brother  in  law  and 
hitting  mother  in  law;  Crawford  v.  People,  12  Colo.  292,  20  Pac.  770, 
reversing  where  evidence  demanded  a  charge  on  manslaughter. 

Habeas  Corpus  is  Airallable  to  a  Defendant  whose  constitutional 
right  to  a  trial  in  due  course  of  law  is  withheld  from  him  an  unreason- 
able length  of  time. 

See  note,  85  Am.  St.  Bep.  204. 

16  Tez.  Ap.  662-667,  UVINGSTON  ▼.  STATE. 

Where  the  Evidence  is  not  Sufficient  to  EstabUah  Ownership  of  the 
article  embezzled,  the  conviction  will  be  reversed. 

Approved  in  McCrary  v.  State,  51  Tex.  498,  123  Am.  St.  Bep.  903, 
103  S.  W.  927,  where  prosecutor  was  to  furnish  team  to  sell  goods 
obtained  from  another,  and  profits  were  to  be  divided  between  de- 
fendant and  prosecutor,  parties  were  copartners;  State  v.  Nelson,  79 
Minn.  376,  82  N.  W.  674,  holding  indictment  which  alleged  an  em- 
bezzlement by  defendant  as  assignee  defective;  State  v.  Collins,  4  N. 
D.  434,  61  N.  W.  467,  reversing  where  ownership  of  notes  not  estab- 
lished as  alleged.    See  note,  98  Am.  Dec.  136. 
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17  Tex.  Ap.  1-15,  CONNEB  ▼.  STATE. 

Appellate  Court  will  not  Determine  Whether  Evidence  was  prop- 
erly admitted  in  the  absence  of  a  bill  of  exceptions  showing  excep- 
tions. 

Reaffirmed  in  Roe  v.  State,  25  Tex.  Ap.  69,  8  S.  W.  467;  Newman 
V.  State,  32  Tex.  Cr.  94,  22  S.  W.  200. 

It  Is  Error,  Where  Defendants  are  Jointly  Indicted,  for  the  court 
to  limit  his  charge  upon  circumstantial'  evidence  to  the  case  of  one 
defendant. 

Approved  in  Williamson  v.  State,  30  Tex.  Ap.  331,  17  S.  W.  722, 
reversing  where  the  charge  upon  circumstantial  evidence  was  of 
no  aid  to  jury.    See  note,  69  L.  R.  A.  195. 

The  Silence  of  a  Defendant  When  Declarations  are  Made  in  his 
presence,  of  such  a  nature  and  under  such  circumstances  as  call  for 
a  reply,  is  admissible. 

Approved  in  Crowell  v.  State,  56  Tex.  Cr.  491,  120  S.  W.  904,  re- 
jecting defendant's  silence  upon  statement  that  horrible  murder  had 
been  committed. 

Failure  to  Instmct  on  Law  of  Circumstantial  Evidence,  whether 
requested  or  not,  is  reversible  error,  when  such  evidence  alone  is 
relied  on  for  conviction. 

See  notes,  97  Am.  St.  Rep.  790;  69  L.  R.  A.  213. 

17  Tex.  Ap.  1&-34,  WAIXE&  ▼.  STATE. 

It  l8  not  Error  to  Reject  Testimoay  of  a  Witness  given  at  an  in- 
quest, which  was  inconsistent  with  statements  given  on  the  trial 
when  the  witness  admitted  the  contradictions. 

Approved  in  Dean  v.  State,  47  Tex.  Cr.  245,  83  S.  W.  817,  reaf- 
firming rule;  Levy  v.  State,  28  Tex.  Ap.  209,  19  Am.  St.  Rep.  829,  12 
8.  W.  597,  permitting  witness  to  testify  to  statements  which  a  former 
witness  did  not  remember  of  making;  Wyatt  v.  State,  38  Tex.  Cr. 
259,  42  8.  W.  598,  no  error  to  admit  statement  where  a  witness  said 
that  he  probably  made  such  statement;  Solomon  v.  State  (Tex.  Cr.), 
65  8.  W.  916,  defendant  cannot  complain  of  admission  of  his  con- 
fession embodying  his  defense. 

(407) 
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The  Erroneous  Admlssloa  of  Testimony  is  not  Oround  for  reversal 
where  the  same  fact  is  proved  by  other  testimony  not  objected  to. 

Approved  in  Wagner  v.  State,  53  Tex.  Or.  307,  109  S.  W.  169,  re- 
affirming mle. 

Miscellaneous. — Cited  in  Rather  v.  State,  25  Tex.  Ap.  630,  9  S.  W. 
72,  upholding  sufficiency  of  indictment  for  murder  in  first  degree. 

17  Tex.  Ap.  34-40,  50  Am.  Bep.  120,  MOBBISON  ▼.  STATE. 

Under  an  Indictment  for  Theft  a  Conviction  may  be  had  on  proof 
which  shows  that  the  taking,  though  with  the  owner's  consent,  was 
obtained  by  false  pretext. 

Approved  in  Atterberry  v.  State,  19  Tex.  Ap.-407,  following  rule; 
Glascow  V.  State,  50  Tex.  Cr.  639,  100  S.  W.  935,  swindling  by  fraudu- 
lent foot-race  is  theft;  Lewis  v.  State,  48  Tex.  Cr.  311,  87  S.  W. 
^1,  theft  committed  where  property  obtained  by  false  pretext, 
though  sold  outside  state;  Taylor  v.  State,  18  Tex.  Ap.  490,  reversing 
where  indictment  negatived  the  joint  consent  of  joint  owners  instead 
of  negativing  the  consent  of  each  owner;  Hernandez  v.  State,  20  Tex. 
Ap.  155,  reversing  where  evidence  failed  to  show  false  pretext  or 
intent  after  a  lawful  appropriation;  Franklin  v.  State,  34  Tex.  Cr. 
209,  29  S.  W.  1088,  affirming  conviction  for  rape  by  fraud  where  the 
facts  constituting  fraud  were  not  alleged. 

Where  Defendant  Hired  a  Horse  to  Go  to  Glenrose,  and  went  there 
and  returned,  and  subsequently  went  to  Fort  Worth,  where  he  sold 
the  horse,  he  would  not  be  guilty  of  theft  if  the  animus  furandi 
never  took  possession  of  him  until  after  his  return  from   Glenrose. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.^  241,  5  S.  W.  842,  Rumbo 
V.  State,  28  Tex.  Ap.  33,  11  S.  W.  680,  both  reaffirming  rule;  Will- 
iams V.  State,  30  Tex.  Ap.  155,  16  S.  W.  760,  reversing  where  the 
evidence  failed  to  show  false  pretext  at  the  time  of  obtaining  pos- 
session; Abbey  v.  State,  35  Tex.  Cr.  591,  34  S.  W.  930,  fraudulent 
intent  must  exist  at  the  time  of  acquiring  the  property  to  constitute 
theft  of  property  lawfully  obtained  originally;  Jones  v.  State  (Tex. 
Cr.),  49  S.  W.  388,  reversing  where  proof  failed  to  show  that  inten- 
tion to  appropriate  when  defendant  obtained'  possession  of  the  prop- 
erty. See  notes,  76  Am.  Dec.  593;  16  Am.  St.  Rep.  854;  88  Am.  St. 
Rep.  602;  10  L.  R.  A.  (n.  s.)  816. 

Felonious  Intent  to  Steal  mnst  Exist  at  Time  of  taking  or  theft  is 
not  committed. 
See  note,  88  Am.  St.  Rep.  601. 

17  Tez.  Ap.  40^3,  PAYNE  v.  STATE. 

Where  Defendant  was  Charged  With  Wantonly  Killing  an  animal 
and  the  proof  showed  that  he  killed  the  animal  on  his  own  premises, 
around  which  there  was  an  insufficient  inclosure,  it  is  error  not  to 
charge  that  he  could  not  be  convicted  as  charged. 

Approved  in  McRay  v.  State,  18  Tex.  Ap.  335,  following  rule; 
Harris  v.  State,  17  Tex.  Ap.  134,  reversing  where  defendant  was 
convicted  of  theft  of  two  hundred  and  fifty  dollars  and  the  evidence 
showed  that  it  was  theft  from  a  person;  Reedy  v.  State,  22  Tex. 
Ap.  272,  2  S.  W.  591,  reversing  where  defendant  was  not  permitted 
to  show  that  the  animals  alleged  to  have  been  killed  were  breachy 
animals;  Brewer  v.  State,  28  Tex.  Ap.  566,  13  S.  W.  1005,  reversing 
where  the  animal  was  killed  in  defendant's  inclosure  and  the  court 
failed  to  charge  law  applicable  thereto;   McCleskey  v.  State   (Tex. 
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Ap.),  13  S.  W.  998,   defendant   cannot  be  eonvicted   for  wantonly 
killing  a  hog  where  he  killed  it  within  his  indosure. 

Distinguished  in  Cryer  v.  State,  36  Tex.  Cr.  623,  38  S.  W.  204,  one 
can  be  convicted  under  article  787  for  wantonly  and  willfully  kill- 
ing an  animal  either  in  an  inclosure  or  not. 

17  Tex.  Ap.  43-46,  TBIOE  v.  STATE. 

Where  the  Gis^  of  an  Offenee  is  That  It  was  Willfully  Done,  it 
is  error  for  the  court  not  to  instruct  the  jury  as  to  the  legal  meaning 
of  the  term  "willful." 

Approved  in  Windon  v.  State,  56  Tex.  Cr.  199,  119  S.  W.  309,  re- 
versing conviction  for  perjury  because  court  failed  to  define  terms 
"willful"  and  "deliberate";  Owens  v.  State,  19  Tex.  Ap.  249,  affirming 
where  the  court  properly  defined  the  word  "willfully";  Loyd  v.  State, 
19  Tex.  Ap.  322,  affirming  where  the  definition  of  "willfully"  was  in 
substantial  compliance  with  statutory  definition;  Baker  v.  State,  21 
Tex.  Ap.  267,  17  S.  W.  145,  reversing  where  defendant  did  not  will- 
fully fence  in  the  public  road;  Davie  v.  State,  22  Tex.  Ap.  50,  2  S. 
W.  631,  affirming  where  term  "willfully"  was  correctly  explained; 
Steber  v.  State,  23  Tex.  Ap.  179,  4  S.  W.  882,  reversing  where  the 
court  did  not  instruct  upon  the  term  "willfully"  which  was  essen- 
tial to  a  clear  understanding  of  the  offense;  Wheeler  v.  State,  23 
Tex.  Ap.  599,  5  S.  W.  161,  unnecessary  to  explain  the  term  "will- 
fully" where  the  offense  is  per  se  willful;  Edmonds  v.  State  (Tex. 
Cr.),  51  S.  W.  393,  affirming  conviction  where  stolen  property  was 
found  three  days  afterward  in  defendant's  possession;  State  v.  Al- 
corn, 78  Tex.  393,  14  S.  W.  665,  an  official  act  is  not  willful  unless 
the  officer  knew  it  was  his  duty  to  do  or  omit  the  act;  Savannah 
etc.  By.  T.  State,  23  Fla.  583,  3  So.  206,  quashing  indictment  which 
charged  that  a  highway  was  unnecessarily  obstructed  but  fails  to 
allege  evil  intent. 

17  Tex.  Ap.  50-60,  LOGAN  ▼.  STATE. 

Appellate  Court  will  not  Bevlse  the  Buling  of  the  Lower  Court 
upon  excluding  testimony  over  defendant's  objection  where  the  bill 
of  exception  does  not  state  the  grounds  of  objection. 

Approved  in  Pruitt  v.  State,  30  Tex.  Ap.  159,  16  8.  W.  775,  affirm- 
ing conviction  where  defendant  failed  to  state  grounds  of  his  ob- 
jections in  excepting  to  testimony. 

Where  Deceased  Made  an  Overt  Act  Against  Defendant^  it  is  error 
not  to  7>ermit  defendant  to  prove  by  a  witness  the  overt  act  made 
by  deceased  against  himself. 

Approved  in  Penland  v.  State,  19  Tex.  Ap.  376,  following  rule; 
Howard  v.  State,  23  Tex.  Ap.  278,  5  S.  W.  235,  reversing  where  an- 
tecedent threats  of  deceased,  together  with  an  overt  act,  were  not 
admitted.    See  note,  89  Am.  St.  Rep.  707. 

Objections  to  Detached  Portions  of  a  Charge  will  not  be  Held  to 
be  reversible  error  when  the  charge  considered  as  a  whole  is  good. 

Beaffirraed  in  Hodges  v.  State,  22  Tex.  Ap.  418,  3  S.  W.  741. 

It  Is  Error  to  Charge  That  No  Man  can  Bring  on  a  Dangerous 
conflict,  slay  his  antagonist,  and  then  justify  on  the  ground  of  self- 
defense,  for  this  charge  would  mislead  the  jury. 

Approved  in  Gonzales  v.  State,  28  Tex.  Ap.  136,  12  S.  W.  735,  re- 
versing where  the  charge  deprived  defendant  of  self-defense  entirely, 
though  the* killing  was  brought  about  by  his  wrongful  act;  Powell 
v.  State,  32  Tex.  Cr.  233,  22  S.  W.  678,  affirming  conviction  for  an 
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assault  which  defendant  knowingly  brought  on.  See  note,  45  L.  B. 
A.  68&,  693. 

A  Judgment  will  not  be  Bevened  for  the  Erroneous  Admiflslon  of 
eyidence  that  is  palpably  harmless. 

Approved  in  Wagner  v.  State,  53  Tex.  Cr.  307,  109  S.  W.  169, 
refusing  to  reverse  for  error  in  admitting  evidence  where  same  facts 
were  proved  by  evidence  not  objected  to. 

17  Tex.  Ap.  60-73,  BEAN  v.  STATE. 

An  Indictment  Charging  That  Defendant  with  malice  aforethought 
did  kill  and  murder  one  Charles  Stevens  by  shooting  him  with  a 
shotgun  is  good,  for  it  is  unnecessary  to  state  that  the  killing  was 
unlawfully  done  or  that  defendant  was  a  person  of  sound  memory 
or  discretion,  or  that  deceased  was  a  reasonable  creature  in  being. 

Approved  in  Walker  v.  State,  19  Tex.  Ap.  180,  Bather  v.  State,  25 
Tex.  Ap.  630,  9  S.  W.  72,  and  Morrison  v.  State,  40  Tex.  Cr.  488,  51 
S.  W.  361,  all  reaffirming  rule;  Wade  v.  State,  23  Tex.  Ap.  308,  4 
S.  W.  896,  holding  indictment  for  murder  need  only  allege  the  name 
of  deceased,  although  an  unusual  one;  Mason  v.  State,  29  Tex.  Ap. 
30,  14  S.  W.  72,  an  indictment  can  charge  separate  and  distinct  of- 
fenses in  several  counts  if  they  be  of  the  same  character;  Hunter 
V.  State,  30  Tex.  Ap.  316,  17  S.  W.  415,  unnecessary  to  allege  in  an 
indictment  that  the  killing  was  unlawfully  done;  Stebbins  v.  State, 
31  Tex.  Cr.  295,  20  S.  W.  553,  unnecessary  that  each  count  in  an  in- 
dictment must  commence  and  conclude  as  if  it  were  the  only  count 
contained  in  the  indictment.    See  note,  3  Am.  St.  Bep.  281. 

Confession  Made  by  Defendant  Is  Admissible  when  statements  or 
circumstances  are  found  to  be  true  and  conduce  to  establish  his 
guilt. 

Approved  in  Collins  v.  State,  24  Tex.  Ap.  151,  5  S.  W.  851,  admit- 
ting defendant's  confession  made  in  jail  when  it  was  found  to  be 
true.     See  note,  53  L.  B.  A.  406. 

It  Is  not  Error  to  Befuse  to  Permit  Defendant  to  Ask  the  Jurors 
if  they  intended  to  find  defendant  guilty  as  a  principal  or  as  an  ac- 
complice. 

Approved  in  State  v.  Tomlinson,  7  N.  D.  298,  74  N.  W.  996,  holding 
juror  is  not  permitted  to  give  an  explanation  of  his  verdict. 

It  Is  not  Error  to  Overrule  Defendant's  Challenge  to  the  Array 
of  jurors,  when  he  did  not  exhaust  his  peremptory  challenges. 

Followed  in  Steagald  v.  State,  22  Tex.  Ap.  488,  3  S.  W.  776. 

.  Evidence  Showing  Defendant  Guilty  as  an  Accomplice  will  not  sup- 
port an  indictment  charging  defendant  as  a  principal. 

Approved  in  Eix  v.  State,  33  Tex.  Cr.  358,  359,  26  S.  W.  506,  follow- 
ing rule;  Golden  v.  State,  18  Tex.  Ap.  640,  defendant  charged  as  a 
principal  cannot  be  convicted  on  evidence  showing  him  to  be  an  ac- 
cessory. 

An  Accomplice  is  One  Who  has  Completed  His  Offense  before  the 
crime  is  actually  committed,  and  his  liability  attaches  by  virtue  of 
his  previous  acts  in  bringing  it  about  through  the  agency  of  third 
parties;  a  principal  acts  his  part  individually,  in  furtherance  of  and 
during  the  consummation  of  the  crime. 

Approved  in  O'Quinn  v.  State,  55  Tex.  Cr.  25,  115  S.  W.  43,  Smith 
V.  State,  21  Tex.  Ap.  123,  17  S.  W.  554,  Watson  v.  State,  21  Tex. 
Ap.  607,  see  1  S.  W.  451,  and  Blain  v.  State,  24  Tex.  Ap.  636,  7 
S.  W.  240,  all  reaffirming  rule;  Davis  v.  State,  55  Tex.  "Cr.  501,  117 
S,  W.   163,   reversing   conviction  for  theft   of  cattle   on  proof   that 
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defendant  was  present  after  animal  was  killed;  Gentry  t.  State,  24 
Tex.  Ap.  487,  6  S.  W.  321,  reversing  where  the  court  charged  that 
defendant  was  guilty  if  he  and  codefendant  acted  together  fraudu- 
lently and  the  horses  were  taken  by  either  of  them;  Dawson  v. 
State,  38  Tex«  Or.  55,  41  S.  W.  600,  reversing  where  the  court  failed 
to  charge  upon  the  law  of  accomplice  where  the  evidence  failed  to 
show  that  defendant  was  actually  aiding  in  the  commission  of  the 
offense;  dissenting  opinion,  Watson  v.  State,  21  Tex.  Ap.  609,  17 
S.  W.  551,  majority  holding  accomplice  is  one  who  has  completed 
his  offense  before  the  crime  is  actually  committed. 

17  T«z.  Ap.  74-82,  8HEPPABD  ▼.  STATE. 

An  Indictment  Charging  That  a  Child  was  Bom  Aliv«,  that  it  had 
an  independent  existence,  and  that  it  was  killed  by  its  mother  in 
some  way  and  manner  and  by  some  means  unknown  to  grand  jurors, 
is  sufficient  to  charge  the  offense  of  infanticide. 

Approved  in  Harris  v.  State,  28  Tex.  Ap.  308,  19  Am.  St.  Bep.  838, 
12  S.  W.  1103,  reversing  where  state  failed  to  prove  that  child  was 
bom  alive,  or  had  any  existence  independent  of  the  mother;  Jackson 
v.  State,  34  Tex.  Cr.  39,  28  8.  W.  815,  reversing  where  the  indict- 
ment failed  to  allege  the  means  or  weapon  used  in  a  homicide. 

17  Tex.  Ap.  82-^8,  BOBEBTS  T.  STATE. 

If  a  Party  in  Whose  Possession  Gtoods  Becently  Stolen  are  found 
fails  to  satisfactorily  account  for  his  possession,  the  presumption  of 
guilt  arising  from  recent  loss  and  possession  will  warrant  a  con- 
viction. 

Approved  in  Bragg  v.  State,  17  Tex.  Ap.  221,  reversing  where  the 
possession  of  stolen  property  was  not  recent;  Lehman  v.  State,  18 
Tex.  Ap.  179,  51  Am.  St.  Bep.  302,  reversing  where  a  year  had  elapsed 
between  the  loss  of  property  and  finding  it  in  defendant's  possession; 
Phillips  V.  State,  19  Tex.  Ap.  163,  defendant  is  permitted  to  cross- 
examine  a  witness  to  show  his  possession  of  recently  stolen  property; 
Lopez  V.  State,  28  Tex.  Ap,  346,  13  S.  W.  220,  reversing  where  de- 
fendant was  not  permitted  to  give  his  statements  relative  to  his 
explanation  of  possession  made  to  the  sheriff. 

Where  One  Satisfactorily  Explains  His  Possession  of  recently 
stolen  property,  it  devolves  upon  the  state  to  show  that  the  explana- 
tion was  false. 

Approved  in  Lacy  v.  State,  31  Tex.  Cr.  81,  19  S.  W.  897,  error  to 
charge  that  defendant's  explanation  of  possession  of  recently  stolen 
property  should  be  taken  until  overcome  by  satisfactory  evidence. 

The  Court  Should  Submit  the  Bona  Fides  of  a  Bill  of  Sale  to  the 
jury,  where  defendant's  explanation  of  the  possession  of  recently 
stolen  property  rests  upon  a  bill  of  sale  which  the  evidence  shows 
was  a  conspiracy. 

Approved  in  Huffman  v.  State,  28  Tex.  Ap.  178,  12  S.  W.  589,  fol- 
lowing rule;  Phillips  v.  State,  19  Tex.  Ap.  166,  reversing  where  the 
court  did  not  submit  the  bona  fides  of  a  bill  of  sale,  although  evi- 
dence shows  defendant  was  conspiring  with  the  party  who  actually 
took  the  property. 

17  Tex.  Ap.  89-100,  CUNNINaHAM  ▼.  STATE. 

Where  One  Pxoyokes  a  Combat  or  Produces  an  Occasion,  or  by  his 
own  wrongful  acts  brings  about  the  necessity  of  taking  life,  tlio 
killing  is  murder. 
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* 

Beaffirmed  in  Meulj  ▼.  State,  26  Tex.  Ap.  307,  8  Am.  St.  Bep.  486, 
9  S.  W.  567.  Approved  in  State  v.  Short,  121  La.  1033,  46  So.  1007, 
where  accused,  after  difficulty  with  deceased,  sought  him  out,  armed 
with  a  deadly  weapon.     See  note,  45  L.  B.  A.  689,  692,  694,  701. 

It  is  Error  to  Charge  the  Jury  That  They  hare  the  Right  to  de- 
termine which  party  to  a  mutual  combat  was  in  the  wrong  without 
defining  or  qualifying  the  wrongful  act. 

Approved  in  Morgan  v.  State,  34  Tex.  Or.  226,  29  S.  W.  1093,  re- 
versing where  court  did  not  instruct  what  acts  would  qualify  de- 
fendant's right  of  self -defense. 

Appellate  Court  will  not  Reverse  the  Judgment  because  of  an  er- 
roneous charge  to  which  defendant  failed  to  object,  unless  the  record 
shows  that  defendant's  rights  were  prejudiced. 

Approved  in  Davis  v.  State,  28  Tex.  Ap.  560,  13  8.  W.  997,  Parker 
V.  State,  33  Tex.  Cr.  122,  21  S.  W.  604,  both  reaffirming  rule;  Sowell 
v.  State,  32  Tex.  Cr.  496,  24  S.  W.  504,  reversing  where  an  exception 
was  taken  to  court's  refusal  to  charge  upon  manslaughter  where  the 
evidence  required  such  a  charge. 

Where  on  Trial  of  Woman  for  Infanticide  Evidence  That  Child  was 
born  alive  is  susceptible  of  doubt,  conviction  will  be  reversed. 

See  note,  68  L.  B.  A.  48. 

17  Tex.  Ap.  102-114,  PATTERSON  v.  STATE. 

Record  Proof  of  Former  Marriage  is  Admissible  in  bigamy,  and 
does  not  violate  constitutional  guaranties. 

See  note,  129  Am.  St.  Bep.  36. 

Certified  Copy  of  Marriage  Certificate  from  Another  State  is  ad- 
missible in  bigamy  to  prove  prior  marriage. 

See  note,  129  Am.  St.  Bep.  37. 

17  Tex.  Ap.  114-120,  ULIiARD  v.  STATE. 

It  is  No  Error  to  Overrule  Defendant's  Motion  for  a  Continuance 
where  defendant  was  not  deprived  of  his  constitutional  rights. 

Approved  in  dissenting  opinion,  Haines  v.  State,  42  Tex.  Cr.  515, 
61  S.  W.  313,  majority  holding  continuance  should  be  granted  where 
defendant's  application  showed  due  diligence  in  obtaining  a  material 
witness. 

Confinement  in  Penitentiary  for  Five  Years  on  Each  Conviction 
for  horse  stealing  is  not  excessive  or  cruel  punishment. 

See  note,  35  L.  B.  A.  565,  573. 

17  Tex.  Ap.  120-122,  UNBLET  v.  STATE. 

A  Scire  Facias  is  Fatally  Defective  if  It  Fails  to  Recite  the  pre- 
sentment of  an  indictment,  the  issuance  of  a  'capias,  the  arrest  of 
defendant,  execution  of  or  entering  into  a  recognizance,  the  condi- 
tion of  the  same,  the  breach  of  conditions^  and  the  entry  of  the 
judgment  nisi. 

Distinguished  in  Werbiski  v.  State,  20  Tex.  Ap.  132,  other  requi- 
sites than  those  prescribed  by  statute  for  a  citation  in  scire  facias 
are  unnecessary;  Conner  v.  State  (Tex.  Ap.),  9  S.  W.  63,  scire  facias 
need  not  allege  that  a  capias  had  issued  for  defendant's  arrest  nor 
that  defendant  was  arrested. 

Overruled  in  Trail  v.  State,  56  Tex.  Cr.  74,  118  S.  W.  714,  failure 
of  capias  to  charge  offense  is  no  defense  to  action  on  forfeited  bail 
bond. 
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A  Jndgment  Nlal  must  Show  That  the  Forfeitare  was  legally  taken, 
and  that  it  will  be  made  final  at  the  next  term  of  the  court. 

Approved  in  Mclntyre  v.  State,  19  Tex.  Ap.  443,  following  rule; 
Bogere  v.  Goins,  95  Tenn.  363,  32  S.  W.  197,  a  judgment  nisi  is  es- 
sential to  the  validity  of  a  scire  facdas. 

Sureties  on  a  Bail  Bond  are  Beleaaed  ftom  Liability  by  a  second 
arrest  and  bail  of  their  principal  on  the  same  indictment. 

Approved  in  Roberts  v.  State,  22  Tex.  Ap.  64,  2  S.  W.  622,  follow- 
ing rule;  Lee  v.  State,  25  Tex.  Ap.  332,  8  S.  W.  277,  sureties  are  not 
discharged  because  of  arrest  after  judgment  nisi;  Conner  v.  State 
(Tex.  Ap.),  9  S.  W.  64,  trial  and  conviction  after  judgment  nisi  does 
not  exonerate  the  sureties  from  liability  to  final  judgment.  See 
note,  99  Am.  Dec.  219, 

17  Tex.  Ap.  123-128,  TYNES  v.  STATE. 

An  Information  Charging  That  an  Act  was  Unlawfully  Done,  when 
the  statute  requires  that  the  act  shall  be  knowingly  done,  is  not  suf- 
ficient to  charge  the  offense. 

Approved  in  Lantznester  v.  State,  19  Tex.  Ap.  321,  holding  use 
of  the  word  "father"  or  "mother"  is  not  equivalent  to  the  statutory 
word  "parent";  Castle  v.  State,  23  Tex.  Ap.  287,  4  S.  W.  893,  revers- 
ing where  the  indictment  charged  that  defendant  "knowingly  did 
threaten  by  sending"  instead  of  "knowingly  sending";  Mitten  v. 
State,  24  Tex.  Ap.  349,  6  S.  W.  197,  reversing  where  indictment 
charged  defendants  with  "having  carnal  intercourse  with  each  other" 
instead  of  "habitual  carnal  intercourse  without  living  together"; 
Hanson  v.  State,  35  Tex.  Cr.  597,  34  8.  W.  930,  where  the  informa- 
tion alleged  a  threatening  letter  was  sent  to  "Julius  E.  Schneider" 
and  the  proof  shows  the  letter  addressed  to  "Jules  E.  Schineoder," 
it  should  have  been  alleged  by  innuendo  to  admit  the  proof. 

17  Tex.  Ap.  128-130,  LONQ  T.  STATE. 

Defendant  Should  Procure  an  Attachment  for  an  Absent  Witness, 
and  his  failure  to  do  so  will  be  such  lack  of  diligence  as  would  deprive 
him  of  his  right  to  a  continuance. 

Approved  in  Hill  v.  State,  18  Tex.  Ap.  673,  denying  continuance 
where  defendant  failed  to  take  out  an  attachment  for  an  absent 
witness  or  commence  proceedings  to  declare  his  bail  bond  forfeited; 
Massie  v.  State,  30  Tex.  Ap.  66,  67,  16  S.  W.  771,  denying  defend- 
ant's application  for  a  continuance  where  he  failed  to  have  attach- 
ments issued  for  absent  witnesses. 

It  is  Improper  to  Permit  the  Prosecuting  Attorney  to  Bead  as  evi- 
dence to  the  jury  the  affidavit  or  complaint  upon  which  the  informa- 
tion was  founded. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  383,  97  S.  W.  475,  sub- 
poenas and  returns  thereon  inadmissible  to  show  that  persons  whose 
names  were  forged  were  fictitious;  Shamburger  v.  State,  24  Tex.  Ap. 
456,  6  S.  W.  541,  reversing  where  order  transferring  the  cause  was 
read  in  evidence. 

Where  a  Witness  is  Contradicted  or  Impeached,  He  may  be  Sus- 
tained by  evidence  of  his  general  good  character  for  truth  and 
veracity. 

Approved  in  Neill  v.  State,  49  Tex.  Cr.  222,  91  S.  W.  793,  reaf- 
firming rule. 
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17  Tez.  Ap.  1S1-1S2,  McAFEE  ▼.  STATE. 

Failure  to  Charge  npon  the  Law  Relating  to  Alibi,  where  there  is 
evidence  to  prove  an  alibi  is  reversible  error  where  excepted  to. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  522,  Quintans  v.  State, 
29  Tex.  Ap.  403,  25  Am.  St.  Bep.  732,  16  S.  W.  259,  both  reaffirming 
rule;  Jones  v.  State,  53  Tex.  Cr.  138,  126  Am.  St.  Bep.  776,  110  S.  W. 
743,  affirming  where  failure  to  charge  not  excepted  to;  Ayres  v.  State, 
21  Tex.  Ap.  405,  17  S.  W.  254,  reversing  where  the  charge  upon  alibi 
pat  the  burden  of  establishing  alibi  by  a  preponderance  of  the  evi- 
dence on  defendant;  Oxford  v.  State,  32  Tex.  Cr.  273,  22  S.  W.  972, 
affirming  where  the  issue  of  alibi  was  not  raised  and  the  court  refused 
to  charge  upon  it. 

17  Tex.  Ap.  1S2-1S5,  HARBIS  ▼.  STATE. 

Defendant  cannot  be  Oonvicted  for  the  Theft  of  two  hundred  and 
fifty  dollars  in  money  from  Bailey  Johnson  where  the  evidence  showed 
that  the  money  was  privately  stolen  from  his  person. 

Approved  in  Dalton  v.  State  (Tex.  Cr.),  27  S.  W.  259,  following  rule; 
Martinus  v.  State,  47  Tex.  Cr,  529,  122  Am.  St.  Bep.  709,  84  S.  W.  832, 
reversing  conviction  for  night-time  burglary  of  house,  where  proof 
showed  it  was  dwelling-house;  Gage  v.  State,  22  Tex.  Ap.  126,  2  S.  W. 
639,  reversing  where  court  instructed  that  one  taking  property  from  a 
person  and  carrying  it  into  another  county  might  be  convicted  in  the 
latter  county;  Nichols  v.  State,  28  Tex.  Ap.  107,  12  S.  W.  501,  a  con- 
viction for  theft  from  a  person  cannot  be  hsld  on  an  indictment  charg- 
ing ordinary  theft;  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  re- 
versing where  the  indictment  charged  theft  and  the  proof  showed 
robbery;  Boberts  v.  State,  33  Tex.  Cr.  86,  24  S.  W.  896,  one  cannot  be 
convicted  of  theft  of  property  under  twenty  dollars  in  value  on  an 
indictment  charging  theft  from  a  person;  Long  v.  State,  39  Tex.  Cr. 
464,  73  AnL  St.  Bep.  958,  46  S.  W.  823,  under  indictment  charging 
theft,  one  cannot  be  convicted  of  willfully  driving  stock  from  their 
accustomed  range. 

17  Tex.  Ap.  135-140,  McATEE  ▼.  STATE. 

Witness  cannot  be  Impeached  by  Proof  That  He  had  Harbored 
several  horse  thieves. 

Approved  in  Hall  v.  State,  43  Tex.  Cr.  489,  66  S.  W.  786,  witness' 
reputation  for  truth  and  veracity  cannot  be  impeached  by  showing  her 
want  of  chastity.    See  note,  14  L.  B.  A.  (n.  s.)  703. 

17  Tex.  Ap.  140-142,  LEWIS  ▼.  STATE. 

Defendant  can  Introduce  In  Evidence  His  Explanation  of  his  con- 
nection with  and  possession  of  property  recently  stolen. 

Approved  in  Heskew  v.  State,  17  Tex.  Ap.  166,  reversing  where  de- 
fendant was  not  permitted  to  relate  his  explanation  of  possession  of 
recently  stolen  property  made  when  first  charged  with  theft;  Phillips 
V.  State,  19  Tex.  Ap.  163,  reversing  where  defendant  was  not  permitted 
to  cross-examine  a  witness  as  to  his  possession  of  recently  stolen  prop- 
erty; Eastland  v.  State  (Tex.  Cr.),  59  S.  W.  268,  statement  of  pos- 
session of  recently  stolen  property  is  admissible,  whether  the  party  is 
in  possession  or  not. 

17  Tex.  Ap.  152-161,  WBIQHT  ▼.  STATE. 
Autrefois  Acquit  la  Available  Only  in  Oases  Where  the  Transaction 

is  the  same  and  the  same  proof  will  sustain  two  indictments;  autrefois 
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eonvict  only  requires  that  the  facts  cosstituting  the  transactioxi  be  the 
same. 

Approved  in  Kellett  v.  State,  51  Tex.  Cr.  643,  103  S.  W.  883,  ac- 
quittal of  using  language  calculated  to  disturb  inhabitants  of  private 
house  no  bar  to  prosecution  for  using  language  calculated  to  provoke 
breach  of  peace;  State  v.  Virgo,  14  N.  D.  296,  297,  103  N.  W.  611, 
acquittal  of  maintaining  liquor  nuisance  in  one  block  is  not  bar  to 
indictment  for  maintaining  it  in  another;  Alexander  v.  State,  21  Tex. 
Ap.  409,  57  Am.  Bep.  618,  17  8.  W.  139,  plea  of  former  jeopardy  and 
acquittal  may  be  stricken  out  where  the  indictments  were  for  different 
offenses  and  could  not  be  the  same  transaction;  Shubert  v.  State,  21 
Tex.  Ap.  554,  2  S.  W.  884,  reversing  where  court  struck  out  defend- 
ant's plea  of  former  conviction  where  the  facts  would  have  barred  the 
prosecution;  Brothers  v.  State,  22  Tex.  Ap.  463,  3  S.  W.  739,  sustain- 
ing demurrer  to  plea  of  former  acquittal  where  there  was  no  ideotity 
of  offenses;  Willis  v.  State,  24  Tex.  Ap.  588,  6  S.  W.  859,  sustaining 
finding  against  plea  of  former  conviction  where  the  offenses  were  not 
identical;  Wright  v.  State,  37  Tex.  Cr.  630,  40  S.  W.  492,  striking  out 
plea  of  former  acquittal  where  the  two  offenses  were  not  identical; 
Sadberry  v.  State,  39  Tex.  Cr.  467,  46  S.  W.  639,  sustaining  defend- 
ant's plea  of  former  conviction  where  defendant  had  wounded  four 
parties  and  the  state  only  tried  and  convicted  him  for  wounding  one; 
Lewis  V.  State  (Tex.  Or.),  24  S.  W.  906,  an  acquittal  on  the  charge  of 
theft  is  no  bar  to  a  prosecution  for  swindling  where  the  evidence 
would  not  sustain  a  conviction  for  theft;  dissenting  opinion.  People  v. 
Sullivan,  9  Utah,  203,  33  Pac.  704,  majority  holding  plea  of  former 
conviction  will  not  bar  conviction  for  the  same  offense  committed  on 
a  day  between  two  days  particularly  mentioned  in  the  former  con- 
viction.   See  note,  92  Am.* St.  Bep.  130. 

A  Verdict  in  a  Felony  Case,  Where  One  Juror  was  Allowed  to  Oo 
unaccompanied  to  suburbs  of  the  town,  while  another  was  allowed  to 
transact  business  before  the  town  council,  which  met  in  presence  of 
the  jury,  and  a  person,  who  was  neither  a  member  nor  court  officer, 
was  allowed  to  sleep  over  night  with  one  of  the  jurors,  will  not  be 
sustained. 

Approved  in  Gant  v.  State,  55  Tex.  Cr.  289,  116  S.  W.  803,  reversing 
where  jury  separated  unaccompanied  by  officer,  though  with  defend- 
ant's consent;  Wilson  v.  State,  18  Tex.  Ap.  585,  reversing  where  a 
juror  separated  and  was  unattended  by  the  sheriff  as  stipulated  to  by 
defendant;  Defriend  v.  State,  22  Tex.  Ap.  571,  2  S.  W.  642,  reversing 
where  one  of  the  jurors  after  retirement  was  brought  out  to  permit 
the  district  attorney  to  talk  with  him;  Kelly  v.  State,  28  Tex.  Ap.  122, 
12  S.  W.  505,  reversing  where  a  juror  became  separated  from  the  jury 
for  over  fifteen  hours;  Bobinson  v.  State,  30  Tex.  Ap.  462,  17  S.  W. 
1083,  reversing  where  a  juror  was  separated  from  the  jury  for  an 
hour,  though  the  juror  and  all  his  associates  on  the  jury  made  affidavits 
that  they  were  not  affected  by  the  separation;  McCampbell  v.  State, 
37  Tex.  Cr.  609,  40  S.  W.  496,  a  juror  in  a  felony  case  cannot  separate 
from  the  jury  unaccompanied  by  an  officer.  See  note,  103  Am.  St. 
Bep.  169. 

17  Tex.  Ap.  161-167,  HESKEW  ▼.  STATE. 

It  iB  No  Error  to  Accept  Another  Juror  on  tho  Panel  nfter  defendant 
had  exhausted  his  peremptory  challenges,  where  one  of  the  jurors  on 
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the  venire  was  absent  on  account  of  sieknesB  and  had  not  been  im- 
paneled and  sworn. 

Approved  in  Stea^^ald  v.  State,  22  Tex.  Ap.  488,  3  S.  W.  776,  follow- 
ing rule;  Thompson  v.  State,  19  Tex.  Ap.  613,  no  error  to  overrule  de- 
fendant's peremptory  challenge  after  he  had  exhausted  his  peremptory 
challenges;  Rippey  v.  State,  29  Tex.  Ap.  43,  14  8.  W.  449,  no  error  to 
swear  in  seven  jurors  in  a  felony  case  and  to  fill  the  place  of  one  who 
was  taken  ill  and  dismissed  before  the  whole  jury  was  impaneled; 
Stephens  v.  State,  33  Tex.  Gr.  102,  25  S.  W.  286,  reversing  where  the 
jury  were  sworn  by  the  oath  required  for  civil  jurors. 

It  iB  Error  not  to  Permit  Defendant  to  Explain  His  Possession  of 
property  recently  stolen  when  the  right  of  his  possession  was  first 
questioned  and  controverted. 

Approved  in  Phillips  v.  State,  19  Tex.  Ap.  163,  reversing  where  de- 
fendant was  not  permitted  to  cross-examine  a  witness  as  to  his  pos- 
session of  recently  stolen  property;  Lopez  v.  State,  28  Tex.  Ap.  346, 
13  S.  W.  220,  reversing  where  defendant  not  allowed  to  prove  by  the 
sheriff  what  his  statements  were  concerning  his  possession  of  property 
recently  stolen  when  arrested;  Eastland  v.  State  (Tex.  Gr.),  59  S.  W. 
268,  statements  of  a  party  relative  to  his  possession  of  property  re- 
cently stolen  are  admissible  if  made  when  first  charged  with  the  pos- 
session. 

Miscellaneous. — Heskew  v.  State,  18  Tex.  Ap.  279,  reversing  on 
subsequent  appeal. 

17  Tex.  Ap.  169-176,  PHILLIP8  v.   STATE. 

Wlien  One  Owns  Property  and  Another  Person  has  possession, 
charge,  or  control  of  the  same,  the  ownership  may  be  proved  in  either, 
and  when  property  is  owned  in  common  or  jointly  by  two  or  more 
persons,  the  ownership  may  be  alleged  in  all  or  either  of  them. 

Approved  in  Pitts  v.  State  (Tex.  Ap.),  14  S.  W.  1014,  following 
rule;  Atterberry  v.  State,  19  Tex.  Ap.  406,  affirming  conviction  where 
party  in  possession  and  control  of  property  testified  as  to  his  non- 
consent  of  the  taking. 

Wliere  tbe  State's  Principal  Witness  was  a  Confessed  Accomplice, 
it  was  error  to  charge  that  to  make  the  witness  an  accomplice  so  as 
to  require  his  testimony  to  be  corroborated  they  must  believe  that  he 
actually  participated  in  the  actual  commission  of  the  offense. 

Approved  in  Giles  v.  State,  43  Tex.  Or.  563,  67  S.  W.  412,  holding 
complicity  not  shown;  Ortis  v.  State,  18  Tex.  Ap.  283,  "accomplice"  is 
defined  in  article  471  of  the  Code  of  Criminal  Procedure;  Stone  v. 
State,  22  Tex.  Ap.  191,  2  S.  W.  587,  reversing  where  the  testimony  of 
an  accomplice  was  not  corroborated  as  to  main  facts;  Blakely  v.  State, 
24  Tex.  Ap.  625,  5  Am.  St.  Bep.  916,  7  S.  W.  235,  reversing  where  the 
testimony  of  an  accomplice  was  corroborated  by  another  accomplice; 
Rix  V.  State,  33  Tex.  Cr.  358,  26  S.  W.  506,  reversing  where  one  was 
indicted  as  a  principal  and  proved  an  accomplice;  dissenting  opinion 
in  McElroy  v.  State,  53  Tex.  Cr.  60,  111  S.  W.  949,  majority  leaving 
question  whether  witness  was  accomplice  to  jury. 

Distinguished  in  Williams  v.  State,  53  Tex.  Cr.  399,  110  S.  W.  64,  in 
misdemeanor  case  charge  as  to  testimony  of  accomplice  must  be  re- 
quested. 

Under  Indictment  Charging  Destruction  of  Another's  Orass  by  fire, 
ownership  of  the  land  may  be  proved  by  paroL 
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Approved  in  Joy  v.  State,  41  Tex.  Cr.  49,  51  S.  W.  934,  applying 
rule  to  fence-cutting. 

17  Tex.  Ap.  177-178,  HABSIS  v.  STATE. 

Where  Goods  are  Taken  Under  a  Claim  of  Bight,  if  the  prisoner 
appears  to  have  had  a  fair  color  of  title,  the  court  will  direct  an  ac- 
quittal. 

Approved  in  Boyd  v.  State,  28  Tex.  Ap.  525,  13  S.  W.  864,  reversing 
where  the  evidence  as  to  a  disputed  boundary  line  supports  defend- 
ant's contention;  Darnell  v.  State,  43  Tex.  Cr.  90,  63  8.  W.  633,  re- 
versing where  court  did  not  charge  the  jury  to  acquit  if  defendant 
took  property  under  an  honest  belief  that  he  had  a  right  to  take  it; 
Dismuke  v.  State  (Tex.  Cr.),  20  S.  W.  563,  reversing  where  the  proof 
fails  to  show  that  defendant  did  not  believe  that  the  horse  he  took 
was  the  one  that  he  had  lost.    See  note,  88  Am.  St.  Bep.  604. 

17  Tex.  Ap.  178-188,  50  Am.  Bep.  122,  KBBBT  ▼.  STATE. 

A  Deposition  Taken  Before  a  Magistrate  is  a  separate  and  distinct 
matter  from,  and  has  nothing  to  do  with,  evidence  taken  by  a 
magistrate  on  an  examining  trial;  evidence  is  for  the  benefit  of  the 
state  and  the  deposition  for  defendant's  benefit. 

Approved  in  Brown  v.  State,  55  Tex.  Cr.  575,  578,  579,  580,  118  S. 
VV.  141,  142,  143,  144,  function  of  justice  of  the  peace  as  examining 
magistrate  distinct  from  function  as  court  of  inquiry;  Cline  v.  State, 
36  Tex.  Cr.  338,  61  Am.  St.  Rep.  853,  36  S.  W.  1100,  examining  trial 
evidence  is  not  a  deposition  and  cannot  be  used  as  original  evidence. 

Distinguished  in  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr. 
363,  368,  369,  81  Am.  St.  Rep.  881,  884,  886,  37  S.  W.  727,  730,  731, 
majority  holding  examining  trial  evidence  is  not  a  deposition  and  in- 
admissible on  a  subsequent  trial  of  defendant. 

The  Use  of  the  Word  ''Deposition"  in  Article  774  of  the  Code  of 
Criminal  Procedure,  which  reads  the  deposition  of  a  witness  taken 
before  an  examining  court,  is  a  mistake  for  the  word  "testimony,"  as 
shown  by  the  subsequent  language  of  the  article. 

Approved  in  Lantznester  v.  State,  19  Tex.  Ap.  321,  reversing  where 
the  word  "father"  was  used  in  place  of  the  word  "parent";  Mitten  v. 
State,  24  Tex.  Ap.  349,  6  S.  W.  197,  reversing  where  an  indictment 
charging  adultery  did  not  charge  the  second  mode  in  the  statutory 
words;  Bean  v.  State,  25  Tex.  Ap.  355,  8  S.  W.  279,  sustaining  charge 
in  indictment  which  substituted  words  of  more  extensive  signification 
than  the  statutory  words;  concurring  opinion,  Childers  v.  State,  30 
Tex.  Ap.  199,  28  Am.  St.  Rep.  906,  16  S.  W.  906,  majority  holding 
testimony  taken  on  habeas  corpus  proceedings  not  admissible  on  final 
trial. 

Introducing  an  Affidavit  to  the  Fact  That  the  Prosecuting  Witness, 
whose  testimony  had  been  taken  down  in  writing  before  a  magistrate, 
was  a  resident  of  another  state,  is  a  proper  predicate  for  the  intro- 
duction of  the  written  testimony. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  489,  3  S.  W.  777,  per- 
mitting defendant  by  counter-affidavit  to  controvert  one  relating  to 
the  absence  of  witnesses  who  testified  at  the  examining  trial. 

No  Error  to  Overrule  Defendant's  .Objection  to  the  Introduction  of 
the  written  testimony  of  an  absent  witness,  on  the  ground  that  the 
certificate  does  not  comply  with  the  law  regulating  depositions,  for  no 
special  form  for  the  certificate  to  writtta  testimony  is  required. 

5  Tex.  Notes — 27 
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Approved  in  Golden  v.  State,  22  Tex.  Ap.  13,  2  S.  W.  636,  overruling 
objection  that  the  magistrate  failed  to  write  his  name  across  the 
envelope  containing  the  testimony  where  there  is  no  proof  showing 
this;  Kirbj  v.  State,  23  Tex.  Ap.  20,  5  8.  W.  169,  admitting  testimony 
taken  at  coroner's  inquest  when  authenticated  by  justice  of  peace; 
Clark  V.  State,  28  Tex.  kp.  195,  19  Am.  St.  Rep.  822,  12  S.  W.  731, 
admitting  testimony  of  a  deceased  witness  given  on  the  examining 
trial  and  reduced  to  writing  and  certified  to  by  a  justice  of  the  peace. 

An  Indictment  Charging  Defendant  With  Privately  Stealing  two 
silver  dollars  will  not  warrant  a  conviction,  where  the  proof  shows 
that  the  theft  was  from  a  person  so  suddenly  as  not  to  allow  time  to 
make  resistance  before  the  property  was  carried  away. 

Approved  in  Bush  v.  State,  63  Tex.  Cr.  215,  216,  109  S.  W.  185,  186, 
upholding  indictment  for  taking  property  so  suddenly  as  not  to  allow 
time  for  resistance;  Johns  v.  State,  159  Ind.  415,  65  N.  E.  288,  59  L. 
B.  A.  789,  information  charging  that  defendants  by  "duress  and  fraud" 
compelled  another  to  part  with  money  on  footrace,  void  for  uncer- 
tainty; Gage  V.  State,  22  Tex.  Ap.  126,  128,  2  S.  W.  639,  640,  re- 
versing where  the  court  instructed  that  proof  that  property  was  taken 
from  a  person  in  one  county  and  brought  into  another  would  warrant 
a  conviction  in  the  latter;  Brown  v.  State,  26  Tex.  Ap.  545,  10  S.  W. 
113,  in  prosecution  for  unlawfully  acting  as  an  insurance  agent,  allega- 
tion that  defendant  acted  for  "the  Kentucky  Mutual  Security  Fund 
Company"  is  insufficient;  Kimbrough  v.  State,  28  Tex.  Ap.  369, 13  8.  W. 
219,  reversing  where  defendant  was  not  permitted  to  introduce  the 
bail  bond  to  show  that  the  grand  jury  might  have  known  the  Christian 
name  of  injured  party;  Green  v.  State,  28  Tex.  Ap.  497,  13  S.  W.  786, 
affirming  conviction  where  defendant  took  property  from  the  person  of 
one  without  his  knowledge  and  which  he  could  have  prevented  by 
force;  Higgins  v.  State  (Tex.  Ap.),  19  S.  W.  503,  reversing  conviction 
of  robbery  where  indictment  did  not  charge  robbery;  Brown  v.  State 
(Tex.  Cr.),  22  S.  W.  24,  sustaining  indictment  which  charged  defend- 
ant with  stealing  from  a  person  so  suddenly  as  not  to  allow  time  to 
make  resistance.    See  note,  67  L.  B.  A.  437. 

17  Tex.  Ap.  188-191,  WHITE  ▼.  STATE. 

Charging  That,  If  Part  of  Alleged  Stolen  Property  was  found  and 
identified  as  such,  the  theft  of  the  remainder  might  be  inferred  from 
that  fact  is  a  charge  upon  the  weight  of  evidence,  and  reversible  error 
when  excepted  to  by  defendant  at  the  time  it  was  given. 

Reaffirmed  in  Niland  v.  State,  19  Tex.  Ap.  174;  Clanton  v.  State, 
20  Tex.  Ap.  632;  Levine  v.  State,  22  Tex.  Ap.  685,  3  S.'W.  661. 

17  Tex.  Ap.  107-204,  WASHINaTON  ▼.  STATE. 

It  l8  Error  to  Admit  Testimony  of  a  Statement  made  by  defendant's 
wife  when  he  was  not  present. 

Approved  in  Chumley  v.  State,  20  Tex.  Ap.  557,  reversing  where 
witness  testified  to  what  he  told  a  third  party  in  the  absence  of  de- 
fendant; Barbee  v.  State,  23  Tex.  Ap.  203,  4  S.  W.  585,  reversing 
where  defendant  was  not  connected  "by  the  evidence  with  the  state- 
ments admitted. 

Cross-examination  of  a  Defendant's  Wife  mnst  be  Confined  strictly 
to  the  matters  about  which  she  had  testified  on  the  examination  in 
chief. 
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Approved  in  Marsh  v.  State,  54  Tex.  Cr.  148,  112  S.  W.  323,  apply- 
ing rule  to  question  asked  for  purpose  of  impeachment;  Richards  v. 
State,  53  Tex.  Or.  413,  110  S.  W.  439,  reversing  where  state  cross- 
examined  as  to  acts  of  carnal  intercourse  subsequent  to  one  testified 
to  in  chief;  Stewart  v.  State,  52  Tex.  Or.  281,  106  S.  W.  688,  state 
cannot  interrogate  concerning  new  matter;  Jones  v.  State,  51  Tex.  Or. 
476,  101  S.  W.  995,  applying  rule  to  questions  as  to  previous  acts  of 
carnal  intercourse;  Williams  v.  State,  25  Tex.  Ap.  90,  7  S.  W.  662,  r^ 
versing  where  the  court  failed  to  limit  impeaching  testimony  to  that 
purpose  only;  Johnson  v.  State,  28  Tex.  Ap.  26,  11  S.  W.  668,  reversing 
where  the  state  cross-examined  defendant's  wife  about  matters  outside 
of  direct  examination;  Exon  v.  State,  33  Tex.  Or.  469,  470,  26  S.  W. 
1090,  reversing  where  a  statement  by  the  district  attorney  that  all  the 
grand  jury  would  swear  that  the  wife  testified  differently  before  them 
was  not  excluded;  Miller  v.  State,  37  Tex.  Or.  577,  40  8.  W.  314,  re- 
versing where  defendant's  wife  was  permitted  to  testify  and  the  evi- 
dence shows  that  at  the  time  of  the  offense  she  was  not  his  wife; 
Jones  V.  State,  38  Tex.  Or.  100,  70  Am.  St.  Rep.  724,  40  S.  W.  809,  re- 
versing where  original  testimony  of  the  wife  over  defendant's  objec- 
tion was  admitted  on  cross-examination, 

17  Tex.  Ap.  205-206,  WEBB  ▼.  STATE. 
Where  tbe  Indictment  Charges  That.  Defendant  Kept  a  Bank  for 

gaming  purposes,  and  the  evidence  shows  that  defendant  kept  a  table 
on  which  was  played  fifteen-ball  pool,  in  which  game  the  players  bet 
among  themselves,  held  the  evidence  is  insufficient  to  support  the 
charge,  because  to  constitute  a  bank  there  must  be  a  fund  of  money 
kept  by  owner  to  bet  on  the  game. 

Approved  in  Ooleman  v.  State,  48  Tex.  Or.  202,  87  S.  W.  153,  re- 
veraing  where  evidence  simply  showed  that  defendant  owned  crap- 
table  on  which  he  with  others  participated  in  game;  Ohappell  v.  State, 
27  Tex.  Ap.  313,  11  S.  W.  412,  reversing  where  defendant  was  con- 
victed for  exhibiting  a  gaming-table  and  the  evidence  showed  that  the 
game  played  needed  no  table;  Tellison  v.  State,  35  Tex.  Or.  389,  33  S. 
W.  1082,  denying  motion  to  quash  where  certificate  of  transfer  fails  to 
state  the  offense  charged  against  defendant,  but  alleges  that  he  is 
charged  with  exiiibiting  a  gaming-table;  Fry  v.  State,  36  Tex.  Or.  588, 
38  S.  W.  168,  assignment  for  perjury  alleging  that  defendant  saw  one 
exhibit  a  gaming-table  or  bank  for  gaming  purposes  is  defective; 
Bankin  v.  State,  42  Tex.  Or.  2,  56  S.  W.  930,  use  of  word  "their"  in- 
stead of  "his"  will  not  vitiate  a  judgment  against  one  codefendant; 
White  v.  State  (Tex.  Or.),  50  S.  W.  1016,  sustaining  conviction  for 
keeping  a  gaming-table  where  one  witness  testified  for  the  state  and 
was  controverted  by  two  for  the  defendant. 

17  Tez.  Ap.  207-210,  WABBEN  ▼.  STATE. 

An  Information  Oharging  Directly  That  the  Defendant  committed 
the  theft,  although  parenthetically  stating  "as  ehown  in  the  com- 
plaint," IB  sufficient  to  charge  the  offense. 

Beaffirmed  in  Billiard  v.  State,  17  Tex.  Ap.  213.  Approved  in 
Alderson  v.  State,  53  Tex.  Or.  529,  111  S.  W.  739,  upholding  informa- 
tion alleging  that  county  attorney,  upon  affidavit  attached  to  the 
information,  presents,  etc. 

Where  tlie  Properly  Charged  to  liave  Been  Stolen  by  the  defendant 
waa  lost  by  the  owner  and  found  by  the  defendant,  it  was  error  to 
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ehsLTge  that  if  one  find  lost  property,  and  at  the  time  of  finding,  or 
immediatelj  thereafter,  forms  the  intent  to  take,  his  taking  is  wrong- 
ful, because  the  charge  does  not  confine  the  intent  to  the  very  time  of 
taking. 

Approved  in  Wilson  v.  State,  20  Tex.  Ap.  665,  reversing  where  the 
court  did  not  instruct  the  jury  clearly  as  to  the  distinction  as  to  the 
time  of  the  fraudulent  intent;  Stepp  v.  State,  31  Tex.  Cr.  351,  20  S. 
W.  754,  ailirming  conviction  for  theft  of  lost  property  where  the  evi- 
dence showed  defendant  intended  to  appropriate  it;  State  v.  Riggs, 
8  Idaho,  643,  70  Pac.  951,  not  larceny  where  defendant  took  horse 
wrongfully  but  without  felonious  intent.    See  note,  37  L.  R.  A.  122. 

Miscellaneous. — Cited  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W. 
964,  information  must  be  presented  by  proper  officer. 

17  Tex.  Ap.  210-213,  HTLUABD  ▼.  STATE. 

Proof  That  the  Weapon  Used  was  Deadly  is  Necessary  to  Support 
a  conviction  for  an  aggravated  assault  with  a  deadly  weapon. 

Approved  in  Goodman  v.  State,  49  Tex.  Cr.  188,  91  S.  W.  797,  in 
prosecution  for  murder  where  character  and  size  of  weapon  used  by 
deceased  not  shown,  and  wound  inflicted  on  defendant  simply  de- 
scribed by  looking  at  it,  failure  to  instruct  that  deceased  assaulted 
defendant  with  deadly  weapon  not  error;  Ballard  v.  State  (Tex.  Ap.), 
13  S.  W.  674,  reversing  conviction  for  deadly  assault  where  there  was 
no  evidence  that  the  weapons  used  were  deadly;  Parker  v.  State  (Tex. 
Cr.},  53  S.  W.  116,  reversing  conviction  of  an  assault  with  intent  to 
murder  where  the  evidence  fails  to  show  that  defendant  entertained  a 
specific  intent  to  take  the  life  of  the  assaulted  party. 

Miscellaneous. — Cited  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W. 
964,  to  point  that  information  must  show  it  was  presented  by  county 
attorney. 

17  Tex.  Ap.  210-221,  BBAGG  ▼.  STATE. 

Possession  of  Stolen  Property  Five  Months  After  Theft  is  not  suffi- 
cient to  raise  the  presumption  that  the  party  in  possession  is  the 
thief,  for  the  possession  must  be  recent. 

Approved  in  Porter  v.  State,  45  Tex.  Cr.  67,  73  S.  W.  1053,  possession 
of  stolen  goods  and  open  use  thereof  by  one  who  claimed  he  bought 
them  of  peddler,  is  insufficient  to  convict  of  theft;  Lehman  v.  State, 

18  Tex.  Ap.  179,  51  Am.  Rep.  302,  reversing  where  a  year  had  elapsed 
between  the  loss  and  the  finding  of  stolen  property;  Boyd  v.  State,  24 
Tex.  Ap.  582,  5  Am.  St.  Rep.  910,  6  S.  W.  855,  and  Curlin  v.  State,  23 
Tex.  Ap.  684,  5  S.  W.  187,  reversing  where  the  evidence  as  to  defend- 
ant's possession  of  stolen  property  was  recent  is  not  clear  and  the  issue 
was  not  submitted;  Romero  v.  State,  25  Tex.  Ap.  396,  8  S.  W.  642, 
reversing  where  the  conviction  rested  on  defendant's  possession  of 
property  three  years  after  its  theft.    See  note,  101  Am.  St.  Rep.  512. 

17  Tex.  Ap.  222-224,  SANDERS  ▼.  STATE. 

Badical  Fundamental  Errors  Occurring  in  a  Charge  in  a  misdemeanor 
ease  are  reversible  error,  though  the  charge  was  not  excepted  to. 

Approved  in  Irvin  v.  State,  25  Tex.  Ap.  589,  8  S.  W.  682,  reversing 
where  the  court  failed  to  instruct  the  jury  that  they  could  inflict 
punishment  without  the  fine. 
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17  Tez.  Ap.  225-226,  SHAW  ▼.  STATE. 
A  Conviction  will  1)0  Set  Aside  Where  Defendant  Did  not  Plead 

to  tbe  indictment,  or  on  his  failure  to  plead  the  court  did  not  enter 
the  plea  of  not  guilty  for  him. 

Beaffirmed  in  Sinw  v.  State,  49  Tex.  Cr.  199,  91  S.  W.  580;  State 
V.  Do  Wolfe,  29  Mont.  419,  74  Pac.  1085;  Tamplin  v.  State  (Tex.  Cr.), 
32  S.  W.  543.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

Distinguished  in  Fossett  v.  State,  43  Tex.  Cr.  124,  67  S.  W.  324, 
nndor  Code  of  Criminal  Procedure,  articles  635,  641,  bail  is  not  dis- 
charged until  defendant  appears  in  court  and  enters  plea. 

Defendant's  Motion  for  a  New  Trial  on  tlie  Ground  that  he  was 
not  offered  the  privilege  of  pleading  will  be  granted  when  he  files 
uncontroverted  affidavits  in  support  of  it. 

Approved  in  Gordon  v.  State,  29  Tex.  Ap.  412,  16  S.  W.  338,  af- 
firming conviction  where  dofendant's  affidavit  stating  that  he  did 
not  plead  to  the  indictment  nor  was  granted  privilege  of  so  doing 
was  not  supported  by  facts  or  other  affidavits. 

17  Tex.  Ap.  226-230,  50  Am.  Rep.  128,  WALTERS  ▼.  STATE. 

Where  the  State  Shows  Defendant's  Flight  as  an  evidence  of  guilt, 
defendant  may  controvert  such  evidence  by  evidence  explaining  the 
alleged  fiight. 

Approved  in  Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  allowing 
defendant  to  explain  his  flight  and  assumption  of  false  name. 

Where  Prosecutrix  Handed  Defendant  Twenty  Dollar  Bill  to  change 
and  he,  pretending  he  did  not  have  change,  gave  back  dollar  bill  in- 
stead of  twenty,  offense  was  theft  of  twenty  dollar  bill. 

See  note,  88  Am.  St.  Bep.  578. 

17  Tex.  Ap.  230-232,  JOHNSON  T.  STATE. 

Uncertainty  in  the  Language  of  the  Information  whether  the  charge 
againet  the  defendant  is  made  by  the  county  attorney  or  by  the 
complainant  is  reversible  error. 

Approved  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W.  964,  when 
information  alleges  it  is  presented  by  A  and  is  signed  by  B,  who  is 
county  attorney,  it  does  not  appear  to  have  been  presented  by  proper 
officer. 

Distinguished  in  Arbuthnot  v.  State,  38  Tex.  Cr.  511,  34  S.  W. 
270,  affirming  conviction  where  the  allegation  that  the  county  at- 
torney, on  affidavit  of  J.  J.  Beynolds,  presents  into  the  county  court 
complies  substantially  with  the  statute. 

17  Tex.  Ap.  232-244,  PIERCE  T.  STATE. 

Alleging  That  Defendant  must  Answer  the  State  of  Texas  on  a 
charge  of  theft  founded  on  the  affidavit  of  W.  L.  Johnson  is  in- 
sufficient to  charge  the  offense,  because  the  facts  constituting  the 
offense  are  inferred  and  not  alleged  directly  and  affirmatively. 

Approved  in  Brown  v.  State,  26  Tex.  Ap.  545,  10  S.  W.  113,  revers- 
ing where  indictment  charging  defendant  with  unlawfully  acting  as 
an  insurance  agent  alleges  that  defendant  acted  as  agent  for  the 
Kentucky  Mutual  Security  Fund  Company. 

17  Tex.  Ap.  244-253,  SMYTHE  v.  STATE. 

An  Indictment  Charging  Defendant  with  the  theft  of  an  animal 
of  the  horse  species  is  sufficient  to  charge  theft  of  a  horse. 

Beaffirmed  in  State  v.  Stowe,  3  Wash.  212,  28  Pac.  339,  12  L.  B. 
A.  609. 
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It  is  Error  to  Overmle  Defendant's  Motion  for  a  Continuance 
where  the  evidence  sought  tends  to  establish  au  alibi,  though  cumu- 
lative. 

Reaffirmed  in  Jetton  v.  State,  17  Tex.  Ap.  318.  See  note,  14  L. 
B.  A.  610. 

17  Tex.  Ap.  263>258,  THOMPSON  ▼.  STATE. 

The  Statnte  Providing  for  Iiovying  and  Collecting  occupation  taxes 
from  every  person  selling  the  illustrated  "Police  News/'  "Police 
Gazette/'  and  other  illustrated  publications  of  like  character  is  con- 
stitutional because  the  tax  is  equal,  uniform,  and  applicable  to  all 
publications  eoming  within  the  clase  designated. 

See  note,  129  Am.  St.  Bep.  251. 

Explained  in  Preston  v.  Pinley,  72  Fed.  854,  855,  856,  857,  863, 
refusing  injunction  to  etop  the  collection  of  the  occupation  tax  for 
selling  the  "Kansas  City  Sunday  Sun." 

17  Tex.  Ap.  258-267,  COOMBES  ▼.  STATE. 

No  Error  to  Permit  the  State  to  Prove  the  General  Bepntation  for 
truth  and  veracity  of  one  of  its  witnesses,  whose  credibility  had 
been  attacked  and  put  in  issue  by  defendant. 

Approved  in  Harris  v.  State,  49  Tex.  Cr.  340,  94  S.  W.  229,  and 
Crook  V.  State,  27  Tex.  Ap.  241,  11  S.  W.  446,  both  following  rule; 
Phillips  V.  State,  19  Tex.  Ap.  164,  permitting  defendant  to  prove  the 
general  character  of  a  witness  for  truth  and  veracity  after  the  state 
had  attempted  to  discredit  him;  Payne  v.  State,  40  Tex.  Cr.  294,  50 
S.  W.  364,  reversing  where  the  state  proved  the  general  character 
for  truth  and  veracity  of  a  witness  who  had  not  been  impeached. 

Asportation  of  Property  is  not  Necessary  to  constitute  theft. 

Approved  in  Doss  v.  State,  21  Tex.  Ap.  511,  67  Am.  Rep.  020,  2 
S.  W.  815,  affirming  conviction  when  defendant  pointed  out  a  cow 
and  sold  it;  Minter  v.  State,  26  Tex.  Ap.  219,  9  S.  W.  561,  mere 
wounding  an  animal  and  pursuing  it  without  capturing  it  is  not 
sufficient  to  constitute  a  taking.     See  note,  88  Am.  St.  Bep.  565. 

An  Allegation  of  Ownership  cannot  be  Proved  by  an  unrecorded 
brand. 

Approved  in  Mitchell  v.  State,  44  Tex.  Cr.  228,  70  S.  W.  208,  where 
defendant  loaned  a  gun  to  kill  hog  and  evidence  showed  he  was  not 
present  at  killing,  he  was  only  an  accomplice;  Lockwood  v.  State 
(Tex.  Cr.),  26  S.  W.  201,  and  Lockwood  v.  State,  32  Tex.  Cr.  139,  22 
S.  W.  413,  an  unrecorded  brand  is  admissible  as  tending  to  establish 
th«  identity  of  an  animal;  Turner  v.  State,  39  Tex.  Cr.  327,  45  S.  W. 
1021,  a  brand  recorded  after  an  alleged  taking  of  property  is  no  proof 
of  ownership,  and  a  recorded  brand  is  only  prima  facie  proof  of  own- 
ership.    See  note,  11  L.  B.  A.  (n.  s.)  89. 

Where  Stolen  Cow  la  Separate  Property  of  Wife,  consent  of  wife 
to  taking,  without  proof  of  consent  by  husband,  is  no  defense. 

Approved  in  Smith  v.  State,  53  Tex.  Cr.  646,  111  S.  W.  941,  where 
indictment  for  burglary  alleged  ownership,  possession  and  want  of 
consent  of  burglarized  house  and  property  stolen  therefrom  in  hus- 
band, and  evidence  showed  theft  of  wife's  watch,  charge  as  to  pos- 
session and  want  of  consent  of  husband  is  good. 

Distinguished  in  Kauffman  v.  State,  53  Tex.  Cr.  210,  109  S.  W.  173, 
where  stolen  ring  alleged  to  be  owned  by  married  woman  and  evi- 
dence showed  both  she  and  husband  occupied  room  from  which  ring 
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taken,   which  wife  had  placed  in  husband's  collar  box,   ownerehip 
properlj  laid  in  wife. 

17  Tex.  Ap.  267-284,  QAZLET  ▼.  STATE. 

Where  Defendant  is  OonTlcted  of  Bape  founded  upon  the  uncor- 
roborated testimony  of  the  injured  female,  a  girl  nine  years  old,  it 
is  a  crime  requiring  special  scrutiny  by  the  jury,  and  the  state  must 
seek  carefully  for  circumstantial  evidenoe  tending  to  confirm  the 
main  witness. 

Approved  in  Dusek  v.  State,  48  Tex.  Or.  522,  89  S.  W.  272,  apply- 
ing rule  where  defendant  convicted  of  assault  with  intent  to  rape 
stepdaughter;  Montresser  v.  State,  19  Tex.  Ap.  293,  reversing  where 
the  state  did  not  produce  satisfactory  evidence  to  corroborate  the 
main  witness;  Draper  v.  State  (Tex.  Cr.),  57  S.  W.  656,  reversing 
where  the  testimony  of  the  prosecuting  witness  uncorroborated  was 
insufficient  to  support  a  conviction;  Hamilton  v.  State,  41  Tex.  Cr. 
602,  58  S.  W.  95,  unnecessary  to  charge  that  the  uncorroborated 
testimony  of  the  prosecuting  witness  must  be  closely  scrutinized; 
Buchanan  ▼.  State,  41  Tex.  Cr.  134,  52  S.  W.  772,  sustaining  convic- 
tion where  the  jury  passed  upon  the  uncorroborated  testimony  of  the 
injured  female;  dissenting  opinion  in  State  v.  Depoister,  21  Nev. 
119,  25  Pac.  1004,  majority  holding  slightest  proof  of  penetration 
will  justify  submitting  the  issue  to  the  jury.  See  notes,  80  Am.  Dec. 
369,  370. 

In  Determining  Whether  the  Evidence  is  Bnflclent  to  Support  the 
conviction,  it  must  be  borne  in  mind  that  defendant  must  be  pre- 
sumed to  be  innocent  until  his  guilt  is  satisfactorily  established,  and 
that  he  is  entitled  to  acquittal  if  there  is  reasonable  doubt  of  his 
guilt. 

Approved  in  Johnson  v.  State,  27  Tex.  Ap.  177,  11  S.  W.  108,  re- 
versing conviction  for  rape  where  the  court  charged  that  failure 
of  defendant  to  show  his  innocence  would  not  lend  force  to  the 
incriminative  facts. 

It  is  Error  for  Counsel  in  Their  Argument  to  make  unwarranted 
remarks  which  tend  to  arouse  public  indignation. 

Approved  in  Bobbins  v.  State,  47  Tex.  Cr.  317,  122  Am.  St.  Bep. 
694,  83  S.  W.  693,  reversing  rape  conviction  for  argument  of  prose- 
cuting attorney;  Smith  v.  State,  44  Tex.  Cr.  142,  100  Am.  St.  Bep. 
849,  68  S.  W.  996,  in  prosecution  for  rape,  argument  of  prosecuting 
attorney  that  defendant  should  be  hanged  is  reversible  error;  Bry- 
son  V.  State,  20  Tex.  Ap.  573,  reversing  for  objectionable  remarks  of 
the  district  attorney;  Johnson  v.  State,  27  Tex.  Ap.  175,  11  S.  W. 
108,  reversing  where  the  state  impeached  a  witness  as  to  collateral 
matter  which  tended  to  impress  upon  the  jury  the  heinous  crime  of 
defendant;  Nalley  v.  State,  28  Tex.  Ap.  393,  13  S.  W.  672,  reversing 
for  a  remark  made  by  the  district  attorney  not  warranted  by  facts. 
See  note,  46  L.  B.  A.  668. 

17  Te^L  Ap.  ^284-286,  WINN  ▼.  STATE. 

Where  Defendant  was  Convicted  of  the  Theft  of  a  Horse,  and  the 
evidence  is  not  sufficiently  certain  in  establishing  a  fraudulent  in- 
tent, the  court  should  charge  upon  a  taking  under  a  mistaken  claim 
of  right. 

Approved  in  Schultz  v.  State,  30  Tex.  Ap.  94,  16  8.  W.  756,  re- 
versing where  the  jury  were  not  instructed  as  to  the  difference 
between  trespass  and  theft. 
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17  Tex.  Ap.  286-292,  LOVELADT  ▼.  STATE. 

Conviction  of  Murder  in  the  First  Degree  will  "be  Set  Aside  where 
the  evidence  is  insufficient  to  establish  the  corpus  delicti,  in  that 
It  fails  to  satisfactorily  prove  that  the  death  was  eaused  by  the 
criminative  act  of  another. 

Approved  in  Lucas  v.  State,  19  Tex.  Ap.  88,  reversing  where  de- 
fendant was  convicted  of  murder  in  the  second  degree  and  the  evi- 
dence failed  to  show  that  the  death  of  deceased  was  not  due  to 
accident  or  natural  causes.    See  note,  68  L.  B.  A.  62. 

17  Tex.  Ap.  292-305,  I.AWSON  ▼.  8TATB. 

An  Indictment  Charging  Bape  is  not  Duplicitons  when  the  various 
means  used  are  alleged  conjunctively. 

See  note,  80  Am.  Dec.  373. 

Evidence  of  Particnlar  Instances  of  Unchastity  except  with  de- 
fendant are  not  admissible,  but  the  general  character  for  chastity  of 
the  alleged  injured  female  may  be  shown  to  weaken  the  evidence 
of  the  prosecution. 

Approved  in  State  v.  Ogden,  39  Or.  210,  65  Pac.  454,  reaffirming 
rule;  Favors  v.  State,  20  Tex.  Ap.  162,  sustaining  a  charge  that  evi- 
dence of  the  character  of  a  woman  as  to  chastity  is  admissible  only 
to  show  if  consent  was  given;  People  v.  Johnson,  106  Cal.  294,  39 
Pac.  623,  evidence  as  to  previous  chastity  of  the  prosecuting  witness 
is  not  admissible  where  she  is  under  the  age  of  consent;  dissenting 
opinion  in  Knowles  v.  State,  44  Tex.  Cr.  325,  326,  327,  72  S.  W.  309, 
400,  majority  admitting  evidence  that  girl  under  age  of  consent  had 
such  intercourse  with  other  men  as  might  have  made  them  father 
of  her  child.     See  notes,  80  Am.  Dec.  368,  370,  371,  372. 

Testimony  by  Witnesses  Who  Examined  the  Place  of  the  Commis- 
sion of  the  alleged  offense  five  days  afterward  is  too  remote  and 
uncertain  and  should  be  excluded. 

Approved  in  Hickey  v.  State,  45  Tex.  Cr.  302,  76  S.  W.  921,  re- 
jecting evidence  of  examination  of  place  of  killing  made  three 
months  afterward;  Eoberson  v.  State  (Tex.  Civ.),  49  S.  W.  400,  ad- 
mitting testimony  of  mother  concerning  statement  made  by  the  in- 
jured female  at  their  first  meeting;  Castillo  v.  State,  31  Tex.  Cr. 
150,  37  Am.  St.  Rep.  795,  19  S.  W.  893,  admitting  statements  made 
to  witnesses  by  the  prosecuting  witness  shortly  after  the  rape. 

In  Cases  of  Rape  the  Recent  Complaint  of  the  Victim,  but  not  the 
particulars  thereof,  is  admissible. 

Approved  in  State  v.  Wheeler,  116  Towa,  213,  93  Am.  St.  Rep.  230, 
89  N.  W.  979,  holding  complaint  itself  insufficient  corroboration. 

Want  of  Chastity  of  Prosecuting  Witness  in  Rape  Case  is  not  ad- 
missible in  mitigation  of  punishment. 

Approved  in  Thomas  v.  State  (Tex.  Cr.),  70  S.  W.  93,  reaffirming 
rule. 

Miscellaneous. — Cited  in  Dusek  v.  State,  48  Tex.  Cr.  522,  89  S.  W. 
272,  holding  evidence'  insufficient  to  support  conviction  of  rape. 

17  Tex.  Ap.  305-311,  ANDERSON  ▼.  STATE. 

Where  Defendant  is  Convicted  for  Burglary  Committed  in  the  day- 
time, and  the  proof  shows  that  the  place  entered  was  an  office  inside 
a  hardware  house,  held  that  the  office  comes  within  the  meaning 
of  a  '^building,"  structure,  or  house,  as  used  in  the  statute  relating 
to  burglary. 
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Approved  in  Bigham  v.  State,  31  Tex.  Or.  250,  20  S.  W.  577,  hold- 
ing sheriff's  office  is  a  house;  Williamson  v.  State,  39  Tex.  Gr.  61, 
73  Am.  St.  Bep.  902,  44  S.  W.  1107,  a  feed-box  fourteen  feet  long 
and  six  feet  wide  and  about  two  feet  high  is  not  a  house;  Favro 
V.  State,  39  Tex.  Gr.  454,  73  Am.  St.  Bep.  953,  46  S.  W.  933,  holding 
a  tent  is  a  house. 

Burglajry  may  be  Committed  on  the  Inside  of  tbe  Main  Honse  by 
nnturning  a  key  or  unlatching  a  chamber  door,  with  intent  to  com- 
mit theft. 

Approved  in  Peters  v.  State,  33  Tex.  Gr.  172,  26  S.  W.  62,  open- 
ing the  door  to  an  oat-bin  in  a  stable  is  not  a  burglarious  entry.  See 
note,  2  Am.  St.  Bep.  388. 

Where  Defendant  Lifts  the  Latch  to  a  Door  or  Enters  at  an  un- 
usual place  by  climbing  over  a  picket  inclosure,  it  would  be  a  break- 
ing sufficient  to  support  a  conviction  of  burglary. 

Approved  in  Painter  v.  State,  26  Tex.  Ap.  465,  9  S.  W.  774,  affirm- 
ing conviction  where  facts  show  defendant  either  entered  by  an 
open  window  or  untied  a  rope  fastening  the  door.  See  note,  2  Am. 
St.  Bep.  384. 

17  Tex.  Ap.  311-318,  JETTON  T.  STATE. 

It  is  Error  to  Overrule  Defendant's  Motion  for  a  Continuance 
where  the  application  shows  due  diligence  and  the  materiality  of 
the  evidence  sought. 

Approved  in  Bichardson  ▼.  State,  28  Tex.  Ap.  219,  12  S.  W.  871, 
reversing  where  the  court  denied  a  continuance,  and  the  testimony 
of  the  absent  witness  was  materiaL 

17  Tex.  Ap.  318-320,  THOMPSON  v.  STATE. 

Scire  Facias  Cases  are  Subject  in  Practice  and  Procedure  to  the 
same  rules  as  govern  civil  cases. 

Approved  in  Beddick  v.  State,  21  Tex.  Ap.  269,  17  S.  W.  465,  de- 
fendant can  testify  in  behalf  of  himself  and  his  sureties  in  a  scire 
facias  case;  Wells  v.  State,  21  Tex.  Ap.  596,  2  S.  W.  807,  a  judg- 
ment of  forfeiture  of  a  recognizance  cannot  be  taken  where  the 
judgment  of  conviction   has  been  reversed. 

A  Judgment  Nisi,  to  be  Valid,  must  State  That  the  Same  will  be 
made  final  unless  good  cause  be  shown  at  the  next  term  of  court  why 
the  defendant  did  not  appear. 

Beaffirmed  in  Bailey  v.  State  (Tex.  Gr.),  22  S.  W.  41. 

A  Scire  Facias  Which  States  That  the  Principal  was  charged  with 
unlawfully  using  an  estray  fails  to  describe  the  offense  which  is  de- 
nounced and  punished  by  law. 

Beaffirmed  in  Galhoun  v.  State  (Tex.  Gr.),  25  S.  W.  127. 

A  Writ  of  Scire  Facias  Which  1b  Required  to  be  Issued  to  and 
served  upon  the  sureties  in  case  of  forfeiture  must  state  the  date  of 
the  recognizance. 

Distinguished  in  Pearson  v.  State,  51  Tex.  Gr.  326,  101  S.  W.  802, 
citation  sufficient,  though  printed  date  changed  with  pen. 

17  Tex.  Ap.  321-331,  McMAHON  v.  STATE. 

Objections  to  the  Mode  and  Manner  of  Drawing  and  preparing  the 
jury  list  should  be  made  at  that  time. 

Approved  in  Adams  v.  State,  50  Tex.  Gr.  587,  99  S.  W.  1016,  re- 
versing where  defendant  not  present  when  jury  was  drawn;  Jones  v. 
State,  37  Tex.  Gr.  434,  35  S.  W.  975,  exception  should  be  taken  spe- 
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eifically  to  the  action  of  the  court  in  drawing  twenty-siz  names 
inetead  of  twentj-foar;  O'Toole  v.  State,  40  Tex.  Cr.  580,  51  8.  W. 
245,  affirming  where  defendant  waived  what  transpired  during  his 
absence  in  court;  Granger  v.  State  (Tex.  Cr.),  31  S.  W.  672,  no  error 
that  another  juror  should  serve  upon  the  jury  in  place  of  an  accepted 
juror  when  defendant  made  no  objection;  Jones  v.  State  (Tex.  Cr.), 
51  S.  W.  951,  defendant  should  object  to  reprehensible  remarks  of 
the  court. 

A  New  Trial  can  be  Awarded  Only  upon  Some  One  or  more  of  the 
grounds  enumerated  in  article  777  of  the  Code  of  Criminal  Procedure. 

Approved  in  State  v.  Coleman,  17  S.  D.  619,  98  N.  W.  181,  holding 
disqualification  of  juror  not  ground  for  new  trial. 

17  Tex.  Ap.  345-368,  POWELIi  ▼.  STATE. 

Tbe  Legislature  lias  No  Authority  to  Interpret  or  declare  a  matter 
of  constitutional  construction,  nor  can  it  set  aside  a  construction  of 
a  constitutional  provision  which  has  been  settled  by  judicial  de- 
termination. 

Approved  in  Johnson  y.  State,  42  Tex.  Cr.  99,  58  S.  W.  67,  51  L. 
B.  A.  272,  legislature  cannot  place  a  binding  construction  on  the  con- 
stitution; Hubbard  v.  Brush,  61  Ohio  St.  267,  55  N.  E.  832,  the  inter- 
pretation of  the  constitution  belongs  to  the  judicial  and  not  the 
legislative  department  of  the  state;  dissenting  opinion  in  Cline  v. 
State,  36  Tex.  Cr.  367,  37  S.  W.  729,  majority  holding  that  testimony 
taken  at  an  examining  trial  cannot  be  used  as  original  evidence  on 
a  final  or  subsequent  trial  of  the  case. 

Defendant  was  Twice  Tried  on  the  Same  Indictment,  and  on  the 
first  trial  the  judge  discharged  the  jury  after  they  had  been  out 
three  hours,  on  the  ground  that  they  had  been  out  a  reasonable  time 
and  differed  honestly;  on  the  second  trial  defendant  pleaded  the 
discharge  of  the  former  jury  as  former  jeopardy,  and  the  court  in- 
structed the  jury  to  find  against  defendant's  plea.  Held,  that  de- 
fendant's plea  was  good,  for  the  jury  were  not  discharged  after  they 
had  been  kept  together  for  such  a  time  as  to  render  it  improbable 
that  they  would  agree. 

Approved  in  Lovelace  y.  State,  45  Tex.  Cr.  263,  76  S.  W.  757,  no 
double  jeopardy  where  defendant  could  not  have  been  legally  con- 
victed under  former  indictment;  Schindler  v.  State,  17  Tex.  Ap.  412, 
plea  of  former  jeopardy  is  no  defense  where  it  fails  to  show  that 
they  were  improperly  discharged;  Varnes  v.  State,  20  Tex.  Ap.  109, 
affirming  conviction  where  court  did  not  abuse  its  discretion  in  dis- 
charging the  jury,  where  it  was  impossible  for  them  to  agree;  Pizano 
v.  State,  20  Tex.  Ap.  142,  54  Am.  Rep.  513,  discharging  a  jury  on 
account  of  lack  of  diligence  of  the  prosecuting  officers  constitutes 
jeopardy;  Smith  v.  State,  22  Tex.  Ap,  199,  2  S.  W.  544,  discharging  a 
jury  after  two  days'  deliberation  is  no  abuse  of  discretion  and  can- 
not be  made  the  basis  of  a  plea  of  former  jeopardy;  O'Connor  v. 
State,  28  Tex.  Ap.  291,  13  S.  W.  15,  defendant  must  show  affirma- 
tively that  the  trial  court  abused  its  discretion  in  discharging  the 
jury  to  substantiate  his  plea  of  former  jeopardy;  Dow  v.  State,  31 
Tex.  Cr.  288,  20  S.  W.  584,  affirming  where  the  language  of  the  judge 
to  the  jury  will  not  be  construed  as  an  intimation  to  find  adversely 
to  defendant;  Garza  v.  State,  39  Tex.  Cr.  361,  73  Am.  St.  Bep.  929, 
46  S.  W.  243,  plea  of  former  jeopardy  cannot  be  maintained  when 
the  verdict  was   obtained  illegally  and   a  new  trial   was  granted; 
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Woodward  t.  State,  42  Tez.  Or.  199,  58  S.  W.  139,  sickneM  demand- 
ing the  personal  attention  of  a  juror  may  be  such  as  to  authorize 
the  judge  to  discharge  the  jury;  Usher  v.  State,  42  Tex.  Or.  463, 
60  8.  W.  556,  reyersing  where  the  evidence  ehowed  the  jury  did  not 
deliberate  long  on  the  former  trial  before  they  were  discharged; 
Holmee  v.  State,  20  Tez.  Ap.  516,  an  agreement  by  county  attorney 
not  to  prosecute  defendant  cannot  be  made  the  basis  of  a  plea  to 
prosecution;  dissenting  opinion  in  Barnett  v.  State,  42  Tez.  Cr.  320, 
62  S.  W.  775,  majority  holding  Code  of  Criminal  Procedure,  article 
723,  is  not  unconstitutional;  dissenting  opinion  in  Corneliue  ▼.  State, 
54  Tez.  Cr.  202,  112  S.  W.  1065,  majority  admitting  evidence  of 
murder  on  new  trial  after  conviction  of  manalaughter.  See  note,  77 
Am.  Dec.  696. 

The  Constitational  Guaranty  Against  Second  Jeopardy  does  not 
rest  simply  in  the  discretion  of  the  trial  judge,  from  whose  rulings 
there  is  no  appeal. 

Approved  in  Kinkle  v.  People,  27  Colo.  462,  463,  62  Pac.  198,  where 
issue  is  joined  on  defendant's  plea  of  former  jeopardy,  it  should  be 
submitted  to  the  jury;  concurring  opinion  in  Woodward  v.  State,  42 
Tez.  Cr.  209,  58  S.  W.  144,  majority  holding  plea  of  former  jeopardy 
should  have  been  submitted  to  the  jury. 

Miscellaneous. — Cited  in  Kinkle  v.  People,  27  Colo.  462,  463,  62 
Pac.  198,  plea  of  jeopardy  should  have  been  submitted  to  jury. 

17  Tez.  Ap.  368-383,  FONVXLLE  ▼.  STATE. 

An  Instnunent  Which  Would  Defeat,  or  Tends  to  Defeat,  a  certain 
pecuniary  obligation  may  be  the  subject  of  forgery. 

Approved  in  Anderson  v.  State,  20  Tez.  Ap.  598,  reversing  where 
the  instrument,  being  the  subject  of  forgery,  waa  invalid  upon  its 
face;  Black  v.  State,  42  Tez.  Cr.  586,  61  S.  W.  479,  reversing  where 
the  pecuniary  obligation  was  not  pleaded.    See  note,  24  L.  B.  A.  34. 

17  Tez.  Ap.  386>390,  NANOE  Y.  STATE. 

Wbere  the  Indictment  Cbarges  Defendant  With  Incest  with  one 
"Pauline  Seitz,"  and  defendant  pleads  an  acquittal  under  a  prior 
indictment  charging  him  with  incest  with  "Pauline  Leitz,"  held  that 
defendant's  plea  is  not  good,  for  the  names  are  neither  the  same 
nor  idem  sonans. 

Approved  in  Milontree  v.  State,  30  Tez.  Ap.  153,  16  S.  W.  765, 
reversing  where  the  indictment  alleges  the  name  of  deceased  to  be 
"Wm.  Seaffers"  and  the  proof  shows  the  name  to  be  ''Wm.  Sea- 
forth."     See  note,  92  Am.  St.  Eep.  115. 

Venue  may  be  Established  by  circumstantial  evidence. 

Approved  in  McGill  v.  State,  25  Tez.  Ap.  512,  8  S.  W.  663,  affirm- 
ing conviction  where  there  was  no  direct  testimony  to  establish  the 
venue. 

Marriage  of  the  Parent  and  Step-parent,  where  the  step-parent  is 
charged  with  incestuous  intercourse  with  the  step-daughter,  may  be 
proved  by  circumstantial  evidence. 

Approved  in  State  v.  Nelson,  39  Wash.  226,  81  Pac.  723,  admitting 
evidence  of  marriage  ceremony  and  cohabitation;  State  v.  McGilvery, 
20  Wash.  253,  55  Pac.  118,  affirming  conviction  where  the  marriage 
ceremony  was  proved  by  the  officer  performing  it. 

Miscellaneous. — Cited  inClanton  v.  State,  20  Tex.  Ap.  632,  a  step- 
daughter is  a  female  relation  of  her  step-father;  Barrett  v.  State,  55 
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Tez.  Cr.  185,  115  S.  W.  1188,  birth  of  child  circumstance  tending  to 
prove  illicit  intercourse  with  defendant. 

17  Tex.  Ap.  300-893,  CHEVABEIO  v.  STATE. 

An  Indictment  is  Sufficient  if  It  Appears  from  It  that  It  is  the  Act 
of  a  grand  jury  of  the  proper  county. 

Approved  in  Mencheca  v.  State  (Tex.  Cr.),  28  8.  W.  203,  Hart 
V.  State  (Tex.  Cr.),  44  S.  W.  1106,  following  rule;  Vanvickle  v.  State, 
22  Tex.  Ap.  627,  2  S.  W.  643,  reversing  where  the  indictment  did  not 
contain  an  accusation  against  defendant. 

17  Tez.  Ap.  395,  MESA  v.  STATE. 

An  Indictment  Charging  Seduction  Which  Fails  to  Allege  that  the 
female  seduced  was  unmarried  alleges  no  offense. 

See  notes,  8  Am.  St.  Bep.  871;  76  Am.  St.  Bep.  676;  87  Am.  Dee. 
409. 

17  Tez.  Ap.  895-407,  GREENE  v.  STATE. 
Where  Defendant  in  His  Confession  on  the  Day  of  the  Homicide 

stated  nothing  about  the  rape  of  his  step-daughter,  but  on  the  next 
day  at  the  inquest  made  such  a  statement,  it  was  error  not  to  per- 
mit him  to  introduce  his  statement  made  at  the  inquest  in  explana- 
tion of  his  statement  made  on  the  day  of  the  homicide. 

Approved  in  Bonnard  v.  State,  25  Tex.  Ap.  196,  8  Am.  St.  Bep. 
433,  7  S.  W.  864,  following  rule;  Pratt  v.  State,  53  Tex.  Cr.  284,  285, 
109  S.  W.  140,  where  state  introduced  declaration  of  defendant  that 
he  had  killed  deceased,  error  to  exclude  statement  made  shortly 
afterward  tending  to  justify  killing;  Smith  v.  State,  46  Tex.  Cr.  283, 
108  Am.  St.  Bep.  991,  81  S.  W.  943,  where  state  tries  to  show  crim- 
inal intent  in  procuring  arms,  defendant  may  show  that  intent  was 
against  different  party;  Harrison  v.  State,  20  Tex.  Ap.  399,  defend- 
ant can  prove  his  statement  made  to  a  third  party  and  testified  to 
by  other  witnesses;  Bainey  v.  State,  20  Tex.  Ap.  470,  permitting 
state  to  cross-examine  its  own  witness  to  obtain  the  whole  of  a  con- 
versation partly  brought  out  by  defendant;  Graither  v.  State,  21  Tex. 
Ap.  540,  1  S.  W.  458,  permitting  defendant  to  bring  out  the  whole 
of  a  conversation  where  the  state  had  detailed  an  act  of  defendant; 
Gibson  v.  State,  23  Tex.  Ap.  424,  5  S.  W.  316,  declarations  made  by 
defendant  subsequent  to  the  offense  are  not  admissible;  Bogers  v. 
State,  26  Tex.  Ap.  431,  9  S.  W.  765,  reversing  where  defendant  was 
not  permitted  to  prove  his  declarations  about  entries  in  a  book  which 
the  prosecution  had  brought  out;  Spearman  v.  State,  34  Tex.  Cr. 
281,  30  S.  W.  230,  the  state  can  show  all  that  occurred  when  defend- 
ant was  arrested  after  he  had  brought  out  part  of  the  facts;  Ford 
V.  State  (Tex.  Cr.),  51  S.  W.  937,  appellant  must  select  which  jmrt 
of  a  record  is  admissible  where  the  whole  record  is  offered  and  some 
of  it  is  evidently  not  admissible. 

Distinguished  in  Potts  v.  State,  56  Tex.  Cr.  47,  118  S.  W.  539,  re- 
jecting statement  of  defendant  made  five  or  ten  minutes  after  killing 
and  not  part  of  conversation  asked  about  by  state. 

It  is  Beyersible  Error  for  the  Prosecuting  Attorney  to  Bemark  that 
if  an  absent  witness  had  been  examined  she  would  have  testified  to 
certain  facts,  such  statement  not  being  warranted  by  the  facts. 

Approved  in  Butherford  v.  State  (Tex.  Cr.),  67  S.  W.  102,  error 
for  district  attorney  to  state  what  witness  sworn  but  not  placed  on 
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Btand  would  have  testified  to;  State  v.  Phelps,  5  S.  D.  495,  59  N.  W. 
476,  affirmiiig  where  remarks  by  the  prosecuting  counsel  were  called 
forth  by  the  defendant's  counsel.    See  note,  46  L.  B.  A.  665. 

17  Tez.  Api  408-413,  8CHINDLEB  ▼.  STATE. 

The  Court  muBt  Charge  upon  the  Law  of  Circumstantial  Eyldence 
where  it  is  relied  upon  to  sustain  a  conviction. 

Reaffirmed  in  Varnes  v.  State,  20  Tex.  Ap,  109;  Kiley  v.  State,  20 
Tex.  Ap.  106.    See  note,  69  L.  R.  A.  197. 

A  Plea  of  Former  Jeopardy  Merely  Showing  That  the  Jury  were 
discharged  on  the  same  day  that  the  cause  was  submitted  to  them 
without  consent  of  the  defendant  is  insufficient;  such  plea  should 
show  that  they  were  improperly  discharged. 

Approved  in  Smith  v.  State,  22  Tex.  Ap.  199,  2  S.  W.  544,  plea  of 
former  jeopardy  is  no  bar  where  the  jury  were  discharged  after  two 
days'  deliberation;  O'Connor  v.  State,  28  Tex.  Ap.  291,  13  S.  W.  15, 
defendant  must  show  the  essentials  of  jeopardy  to  reverse  the  pre- 
sumption that  the  jury  were  legally  discharged;  Dow  v.  State,  31 
Tex.  Cr.  288,  20  S.  W.  584,  affirming  conviction  where  the  language 
of  the  court  did  not  intimate  to  the  jury  to  find  against  defendant 
when  sending  them  out  again;  Woodward  v.  State,  42  Tex.  Cr.  199, 
58  S.  W.  139,  plea  of  former  jeopardy  is  no  bar  where  the  court 
discharged  the  jury  on  account  of  sickness  demanding  the  presence 
of  a  juror. 

17  Tez«  Ap.  413-426,  BEYNOLDS  y.  STATE. 

Charging  That  the  State  Belies  upon  Circumstantial  Evidence  to 
establish  the  offense  is  a  proper  introductory  statement  to  a  correct 
charge  upon  circumstantial  evidence,  in  view  of  the  fact  that  the 
evidence  was  purely  circumstantial. 

Approved  in  Anderson  v.  State,  20  Tex.  Ap.  315,  reversing  where 
the  jury  were  not  instructed  upon  the  law  of  accomplice  testimpny. 

A  Verdict  in  Which  the  Word  "Penitentiary"  is  Misspelled  is  not 
vitiated  for  this  defect. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  "murdery";  Birdwell  v. 
State  (Tex.  Cr.),  20  S.  W.  557,  sustaining  verdict  that  "We,  the  jury, 
find  defendant  guilty  of  theft  and  assess  his  punishment  at  six  years 
in  the  penitenture";  O'Docharty  v.  State  (Tex.  Cr.),  57  S.  W.  658, 
affirming  conviction  where   the  verdict  omitted  the   dollar  sign. 

17  Tez.  Ap.  428-437,  POWEBS  ▼.  STATE. 

Where  Perjury  la  Alleged  to  have  Been  Committed  in  a  criminal 
cause  the  indictment  should  show  how  the  court  acquired  jurisdiction 
of  the  cause,  whether  by  information  or  indictment. 

Approved  in  Franklin  v.  State,  91  Ga.  714,  17  S.  E.  988,  reversing 
where  the  indictment  charging  perjury  before  a  city  court  failed  to 
show  that  it  had  jurisdiction  of  the  cause.  See  notes,  85  Am.  Dec. 
497;   124  Am.  St.  Bep.  661. 

17  Tex.  Ap.  437-440,  THOMAS  v.  STATE. 

Failure  to  Stsute  In  an  Application  for  Continuance  the  residence 
of  the  witness,  reasonable  expectation  that  they  would  attend  at  a 
future  day  and  the  facts  to  be  proved  is  fatal. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  635,  37  Am.  St.  Rep.  839, 
21  S.  W.  926,  defendant  must  state  the  facts  expected  to  be  proved 
by  absent  witness  definitely,  and  not  mere  infereuccs. 
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Appellate  Court  will  Consider  All  Evidence  Unless  the  Record 
shows  that  defendant  objected  to  its  introduction  or  moved  to  have 
it  stricken  out. 

Approved  in  Capps  v.  State,  40  Tez.  Or.  104,  49  S.  W.  518,  appel- 
late court  will  reverse  where  illegal  testimony  was  not  excluded  on 
defendant's  motion;  Brazil  v.  State  (Tex.  Or.),  63  S.  W.  130,  affirm- 
ing where  defendant  did  not  except  when  the  court  excluded  testi- 
mony of  an  ex-convict. 

17  Tex.  Ap.  441-442,  YORK  v.  STATE. 

Possession  of  Recently  Stolen  Property  is  Presmnptiye  Evidence 
against  the  party,  and  any  reasonable  explanation  made  of  such 
possession  by  the  defendant  when  his  possession  is  first  questioned 
necessitated  further  evidence  of  his  guilt. 

Approved  in 'Lehman  v.  State,  18  Tex.  Ap.  176,  51  Am.  Bep.  299, 
reversing  where  a  year  had  elapsed  between  the  loss  and  finding 
of  stolen  property;  Phillips  v.  State,  19  Tex.  Ap.  163,  defendant  can 
cross-examine  a  witness  to  show  his  explanation  of  possession  of 
property  recently  stolen;  Hart  v.  State,  22  Tex.  Ap.  569,  3  S.  W.  743, 
court  need  not  instruct  with  reference  to  the  particular  facts  of 
defendant's  possession;  Moreno  v.  State,  24  Tex.  Ap.  403,  6  S.  W. 
300,  reversing  where  the  facts  called  for  a  charge  upon  the  law  of 
possession  of  recently  stolen  property  and  the  court  failed  to  do  so; 
Lopez  V.  State,  28  Tex.  Ap.  346,  13  S.  W.  220,  court  must  permit 
defendant  to  testify  as  to  his  remarks  to  the  sheriff  when  arrested 
for  possession  of  property  recently  stolen. 

17  Tez.  Ap.  442-444,  HARRISON  v.  STATE. 

Where  the  Stwte  Relied  Wholly  upon  the  Testimony  of  Accomidlces, 
it  was  error  not  to  charge  that  a  conviction  cannot  be  had  upon 
testimony  of  an  accomplice  unless  corroborated  by  other  evidence 
tending  to  connect  the  accused  with  the  offense;  that  one  or  more 
accomplices  cannot  corroborate  each  other  and  that  an  accomplice 
means  one  connected  with  the  crime  committed. 

Approved  in  Ortis  v.  State,  18  Tex.  Ap.  283,  an  accomplice  is  either 
a  principal  offender  or  accessory,  or  connected  in  any  manner  which 
makes  him  a  particeps  criminis. 

17  Tez.  Ap.  445-452,  LANGFORD  v.  STATE. 

NoncoDsent  of  the  Owner  or  Occupant  Is  Never  Required  where 
the  indictment  alleges  the  burglarious  entry  was  accomplished  by 
force. 

Reaffirmed  in  Smith  v.  State,  22  Tex.  Ap.  353,  3  S.  W.  239.  See 
note,  101  Am.  St.  Rep.  498. 

Evidence  Showing  InterviewB  Between  Defendant  and  another 
party  the  day  after  the  offense  was  committed  is  admissible,  for 
anything  defendant  did  after  the  commission  of  the  crime  and  tend- 
ing to  establish  his  guilt  is  legitimate  evidence  against  him. 

Approved  in  Barfield  v.  State,  41  Tex.  Cr.  20,  51  S.  W.  908,  ad- 
mitting declaration  of  defendant  made  shortly  after  commission  of 
crime;  Weathersby  v.  State,  29  Tex.  Ap.  308,  15  S.  W.  825,  no  error 
to  admit  defendant's  declarations  made  soon  after  the  homicide. 

17  Tez.  Ap.  462-467,  MERCER  ▼.  STATE. 

Defendant  may  be  Prosecuted  and  Convicted  for  Incest  though  the 
evidence  shows  that  he  committed  rape  upon  his  daughter,  it  being 
unnecessary  that  the  daughter  consented  to  the  carnal  intercourse. 
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Approved  in  People  v.  Stratton,  141  Cal.  609,  75  Pac.  168,  Mc- 
Caskill  V.  State,  55  Fla.  123,  45  So.  845,  Schoenfeldt  v.  State,  30 
Tez.  Ap.  698,  18  S.  W.  641,  People  y.  Barnes,  2  Idaho,  152,  9  Pac. 
535,  and  State  v.  Nugent,  20  Wash.  524,  72  Am.  St  Bep.  135,  56 
Pae.  26,  all  reaffirming  rule;  State  v.  Hurd,  101  Iowa,  396,  70  N.  W. 
615,  sustaining  indictment  which  charges  that  defendant  had  carnal 
knowledge  of  his  daughter,  but  not  charging  that  the  parties  to  the 
act  had  carnal  knowledge  of  each  other.  See  note,  111  Am.  St.  Bep. 
24. 

Distinguished  in  State  v.  Jarvis,  20  Or.  441,  23  Am.  St.  Bep.  144, 
26  Pac.  303,  crime  of  incest  is  committed  by  two  willing  parties. 

Where  a  Witness  Voluntarily,  and  With  the  Same  Intent  as  actu- 
ated defendant,  united  with  him  in  the  commission  of  an  offense,  her 
uncorroborated  testimony  will  not  support  a  conviction;  if  she  did  not 
act  voluntarily  her  testimony  need  not  be  corroborated. 

Approved  in  Shelly  v.  State,  95  Tenn.  155,  49  Am.  St.  Bep.  927, 
31  S.  W.  493,  following  rule;  Anderson  v.  State,  20  Tex.  Ap.  315,  re- 
versing where  the  court  did  not  instruct  fully  upon  law  of  accom- 
plice testimony;  Ledbetter  v.  State,  21  Tex.  Ap.  346,  17  S.  W.  428, 
acquittal  of  one  of  two  parties  charged  with  fornication  does  not 
act  as  an  acquittal  of  the  other;  Jones  v.  State,  23  Tex.  Ap.  502, 
5  S.  W.  139,  a  new  trial  cannot  be  had  for  the  uncorroborated  testi- 
mony of  an  acquitted  codefendant;  Stewart  v.  State,  35  Tex.  Cr. 
178,  60  Am.  St.  Bep.  37,  32  S.  W.  767,  Coburn  v., State,  36  Tex.  Cr. 
258,  36  S.  W.  442,  Clark  v.  State,  39  Tex.  Cr.  182,  73  Am.  St.  Bep. 
919,  45  S.  W.  576,  State  v.  Kellar,  8  N.  D.  564,  73  Am.  St.  Rep.  778, 
80  N.  W.  477,  and  Blanchette  v.  State,  29  Tex.  Ap.  47,  14  S.  W.  392, 
all  reversing  where  the  conviction  rested  upon  the  uncorroborated 
testimony  of  the  female  with  whom  the  incestuous  intercourse  was 
alleged  to  have  been  committed;  Porath  v.  State,  90  Wis.  538,  48 
Am.  St.  Bep.  959,  63  N.  W.  1064,  where  the  nonconsent  of  a  prose- 
cutrix is  proved  inferentially,  the  question  of  accompliceship  is  for 
the  jury.     See  notes.  111  Am.  St.  Bep.  26,  27;  98  Am.  St.  Rep.  178. 

Distinguished  in  dissenting  opinion.  Brock  v.  State,  123  Ala.  33, 
26  So.  332,  majority  holding  where  one  is  tried  separately  for  adul- 
tery, no  unfavorable  inference  or  presumption  arises  against  defend- 
ant for  not  calling  as  a  witness  the  codefendant. 

fiemarka  Made  by  the  Prosecuting  Attorney  concerning  the  absence 
of  defendant's  wife,  who  could  testify  to  many  material  facts  on  trial 
for  incest,  is  not  reversible  error. 

Approved  in  Tabor  v.  State,  52  Tex.  Cr.  393,  107  S.  W.  1119,  ad- 
mitting evidence  that  certain  grips  belonging  to  defendant  were  sur- 
rendered to  his  attorney;  McMichael  v.  State,  49  Tex.  Cr.  425,  93 
S.  W.  724,  applying  rule  where  defendant's  wife  was  eye-witness  to 
homicide;  Bichardson  v.  State,  44  Tex.  Cr.  211,  70  S.  W.  320,  permit- 
ting allusion  to  fact  that  defendant's  wife,  though  summoned  by  him 
as  witness,  was  not  placed  on  stand;  Locklin  v.  State  (Tex.  Cr.),  75 
S.  W.  309,  permitting  comment  that  accused  had  failed  to  explain 
<*ertain  criminative  circumstances  by  testimony  of  his  wife,  who  was 
called  as  his  witness;  Tipton  v.  State,  30  Tex.  Ap.  532,  17  S.  W.  1098, 
comments  by  the  prosecuting  attorney  provoked  by  defendant's  coun- 
sel are  not  reversible  error;  Armstrong  v.  State,  34  Tex.  Cr.  250,  30  S. 
W.  236,  commenting  upon  defendant's  objection  to  the  evidence  of 
his  wife  is  not  reversible  error;  Johnson  v.  State  (Tex.  Cr.),  45  S.  W. 
902,  criticism  by  state's  counsel  upon  the  fact  that  the  defendant 
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relied  upon  himself  to  prove  a  voluntary  surrender  in  another  state 
is  not  reversible  error;  Smith  v.  State  (Tex.  Cr.),  65  S.  W.  186,  al- 
lowing district  attorney  to  refer  to  failure  of  defendants  to  prove 
his  marriage  by  his  wife  in  a  seduction  case;  Graves  v.  United  States, 
150  U.  S.  121,  14  Sup.  Ot.  Rep.  41,  37  L.  1023,  reversing  where  the 
prosecuting  attorney  commented  upon  the  absence  of  defendant's 
wife,  who  was  an  incompetent  witness;  State  v.  Hatcher,  29  Or.  316, 
318,  319,  44  Pac.  587,  reversing  where  the  county  attorney  remarked 
that  the  failure  of  defendant  to  call  his  wife  as  a  witness  in  his  be- 
half was  an  inference  of  his  guilt;  dissenting  opinion  in  Moore  v. 
State,  45  Tex.  Cr.  239,  108  Am.  St.  Rep.  952,  75  S.  W.  499,  67  L.  E. 
A.  499,  majority  holding  state  could  not  ask  witness  if  she  was  mar- 
ried to  defendant,  where  she  had  married  defendant  day  before  trial. 

Id  Perpetration  of  Incest,  There  may  be  a  Certain  Force  or  power 
exerted,  resulting  from  the  age,  relationship  or  circumstances  of  the 
parties,  but   not   sufficient   to  constitute   rape. 

Approved  in  McCaskill  v.  State,  55  Fla.  122,  45  So.  844,  reaffirming 
rule. 

The  Admissions  of  the  Defendant  may  be  Sufficient  Corroboration 
of  the  testimony  of  an  accomplice. 

Approved  in  Gillespie  v.  State,  49  Tex.  Cr.  531,  93  S.  W.  557,  hold- 
ing corroboration  insufficient  in  trial  for  incest;  Byrd  v.  State,  49 
Tex.  Cr.  280,  93  S.  W.  115,  holding  evidence  that  defendant  loaded 
stolen  horses  sufficient  corroboration;  Ingram  v.  State  (Tex.  Cr.),  75 
S.  W.  304,  holding  corroboration  sufficient  in  trial  for  incest, 

17  Tex.  Ap.  468-472,  MANSFIELD  ▼.   STATE. 

It  Is  Unnecessary  to  Allege  the  Name  of  the  Person  to  whom  de- 
fendant sold  intoxicating  liquors,  where  defendant  is  indicted  for 
selling  liquors  without  obtaining  a  license. 

Approved  in  Dixon  v.  State,  21  Tex.  Ap.  519,  1  S.  W.  450,  re- 
versing where  the  indictment  did  not  allege  the  name  of  the  person  to 
whom  defendant  sold  liquors  in  violation  of  the  local  option  law. 
»ee  note,  23  L.  B.  A.   (n.  s.)   582. 

Where  Defendant  Is  Charged  With  Selling  Liquors  without  obtain- 
ing a  license,  it  is  not  the  sale  which  constitutes  the  offense,  but  the 
pursuing  the  occupation  without   obtaining  a  license   therefor. 

Approved  in  Scott  v.  State,  47  Tex.  Cr.  177,  82  S.  W.  657,  that 
liquor  sold  was  property  of  another  is  no  defense;  Merritt  v.  State, 
19  Tex.  Ap.  436,  selling  of  liquors  is  not  per  se  taxable  by  law; 
Wade  V.  State,  22  Tex.  Ap.  631,  3  S.  W.  788,  affirming  conviction 
where  the  evidence  showed  defendant  sold  medicated  bitters  without 
first  obtaining  a  license. 

It  Is  No  Error  to  Charge  That  Defendant  Could  be  Prosecuted  for 
not  paying  the  state  occupation  tax,  where  the  indictment  alleged  the 
amount  of  taxes  due  the  state  and  also  the  county,  and  the  state 
failed  to  prove  that  the  county  had  levied  an  occupation  tax. 

Approved  in  Monford  v.  State,  35  Tex.  Cr.  239,  33  S.  W.  352,  it  is 
not  error  to  limit  the  jury  to  whether  the  state  tax  was  paid,  though 
the  indictment  also  alleged  failure  to  pay  a  county  tax. 

17  Tex.  Ap.  472-476,  MATHEWS  V.  STATE. 

Where  State's  Case  Depends  Wholly  on  Circumstantial  Evidence, 
refusal  to  charge  on  law  of  such  evidence  is  reversible  error. 

See  note,  69  L.  B.  A.  197. 
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17  Tez.  Ap.  476-478,  CB0S8  ▼.  STATE. 

Under  the  BeviBed  Penal  Code  It  18  No  Longer  Necessary  that  an 
offense  be  expressly  defined. 

Reaffirmed  in  Green  v.  State  (Tex.  Cr.),  29  S.  W.  1072.  See  note, 
94  Am.  Dee.  254,  255. 

An  Indictment  for  Sodomy  Charging  That  the  Offense  was  com- 
mitted with  a  "mare,  same  being  a  beast"  is  sufficient. 

Approved  in  Langford  v.  State,  48  Tex.  Cr.  5€1,  89  S.  W.  830,  al- 
legation that  animal  with  which  defendant  copulated  was  a  "sow" 
is  sufficient. 

Carnal  Knowledge  ia  Essential  to  the  Crime  of  Sodomy,  though 
penetration  may  be  inferred  from  circumstances. 

Approved  in  Almendaris  v.  State  (Tex.  Cr.),  73  S.  W.  1055,  revers- 
ing for  failure  to   charge  upon   circumstantial   evidence. 

Miscellaneous. — Cited  in  Mullins  v.  State,  45  Tex.  Cr.  468,  76  S.  W. 
561,  holding  evidence  of  sodomy  insufficient. 

17  Tez.  Ap.  479-486,  llADISON  v.  STATE. 

Whenever  Defendant's  Interests  are  Being  Adjudicated,  he  has  the 
right  to  be  notified  and  heard  by  the  court  making  such  adjudication. 

Approved  in  Derden  v.  State,  56  Tex.  Cr.  400,  120  S.  W.  487,  re- 
versing where  defendant  not  present  when  verdict  received  and  jury 
discharged;  Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35,  a  scire 
facias  may  be  amended  without  notice  to  the  principal;  Hand  v.  State, 
28  Tex.  Ap.  29,  11  S.  W.  680,  recognizance  cannot  be  amended  with- 
out notice  to  the  principal. 

17  Tex.  Ap.  486-513,  8HABPE  v.  STATE. 

Where  the  Indictment  Charged  That  the  Homicide  was  committed 
with  malice  aforethought,  by  shooting  the  deceased  with  pistols,  it  was 
DO  error  to  admit  evidence  tending  to  show  that  the  homicide  was 
committed  in  the  perpetration  of  robbery. 

Approved  in  Ransom  v.  State  (Tex.  Cr.),  70  S,  W.  963,  George  v. 
State,  17  Tex.  Ap.  516,  Gallaher  v.  State,  28  Tex.  Ap.  279,  12  S.  W. 
1094,  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Rep.  896,  16  S.  W. 
768,  Smith  v.  State,  31  Tex.  Cr.  16,  19  S.  W,  253,  Morales  v.  State,  36 
Tex.  Cr.  242,  36  S.  W.  437,  and  Little  v.  State  (Tex.  Cr.),  47  S.  W. 
987,  all  reaffirming  rule;  Ringo  v.  State,  54  Tex.  Cr.  567,  114  S.  W.  120, 
upholding  indictment  which  did  not  allege  that  deceased  was  a  reason- 
able creature  in  being;  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St. 
Rep.  776,  110  S.  W.  742,  where  indictment  charged  murder  committed 
in  perpetration  of  burglary  and  arson,  it  was  not  necessary  to  set 
forth  constituent  elements  of  latter  crimes;  Martin  v.  State,  47  Tex. 
Cr.  35,  83  S.  W.  393,  if  defendant  robbed  deceased  and  killed  him  to 
destroy  evidence,  it  would  be  murder  upon  express  malice;  Gonzales 
V.  State,  19  Tex.  Ap.  400,  affirming  conviction  of  murder  in  the  first 
degree  where  the  evidence  shows  deceased  was  killed  in  the  perpetra- 
tion of  robbery;  Rother  v.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  and 
Walker  v.  State,  19  Tex.  Ap.  180,  indictment  charging  "that  defendant 
did  unlawfully,  with  malice  aforethought,  kill  James  D.  Holt  by  shoot- 
ing him  with  a  gun,"  is  sufficient  to  charge  murder;  Washington  v. 
State,  25  Tex.  Ap.  393,  8  S.  W.  643,  murder  committed  in  the  perpetra« 
tion  of  rape  is  murder  of  the  first  degree;  Mendez  v.  State,  29  Tex. 
Ap.  612,  16  S.  W.  767,  sustaining  conviction  where  the  indictment 
eharged  murder  upon  express  malice  aforethought,  and  the  evidence 
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Bhowed  killing  in  the  perpetration  o^  robbery;  Penland  c.  State,  19 
Tez.  Ap.  375,  and  Oiebel  t.  State,  28  Tex.  Ap.  168,  12  S.  W.  592, 
eharging  murder  to  have  been  done  with  malice  aforethought  is  suffi- 
eient  to  charge  murder  of  the  first  degree;  Wilkina  y.  State,  35  Tez. 
Cr.  530,  34  S.  W.  628,  Little  v.  State,  39  Tex.  Or.  661,  47  S.  W.  987, 
Hedriek  v.  State,  40  Tez.  Or.  538,  51  S.  W.  254,  and  May  v.  State,  33 
Tex.  Or.  81,  24  S.  W.  910,  all  sustaining  conviction  of  murder  in  the 
first  degree  where  the  killing  was  done  in  the  perpetration  of  robbery; 
Williams  v.  State,  38  Tex.  Or.  140,  41  S.  W.  650,  court  should  charge 
upon  malice  aforethought  whero  the  killing  was  done  in  the  perpetra- 
tion of  robbery;  Gay  v.  State,  40  Tex.  Cr.  260,  49  S.  W.  617,  and 
Williams  v.  State  (Tex.  Or.),  64  S.  W.  1042,  homicide  committed  in 
the  perpetration  of  robbery  is  murder  in  the  first  degree.  See  note,  63 
L.  B.  A.  393,  394. 

Law  of  01rcum8tantial  Evidence  Need  not  be  Cliarged  Where  Evi- 
dence of  defendant's  guilt  is  direct  and  positive. 

See  note,  69  L.  B.  A.  201. 

In  a  Oriminal  Case  Court  cannot  Order  Another  Venire  until  the 
special  venire  previously  issued  and  executed  has  been  exhausted  or 
discharged  by  the  defendant's  consent. 

Beaffirmed  in  Hall  v.  State,  28  Tex.  Ap.  148,  12  S.  W.  740. 

Miscellaneous. — Watson  v.  State,  28  Tex.  Ap.  40,  12  S.  W.  404,  in- 
ferring of  a  fact  from  other  facts  without  assuming  such  facts  to  have 
been  proved  is  not  a  charge  upon  the  weight  of  evidence. 

17  Tez.  Ap.  613-517,  GEOBOE  ▼.  STATE. 
Testimony  That  Several  Codefendants  were  Seen  at  tbe  Place  of 

homicide  eleven  days  previous  thereto  is  admissible  as  showing  prepar- 
ation and  knowledge  of  the  town  where  the  homicide  was  done  pur- 
suant to  conspiracy  to  rob. 

Approved  in  Waters  v.  State,  54  Tex.  Or.  328,  114  8.  W.  629,  admit- 
ting evidence  of  difficulty  which  occurred  some  half  hour  before  kill- 
ing; Weaver  v.  State,  43  Tex.  Cr.  344,  65  S.  W.  535,  in  murder  case 
allowing  proof  of  previous  illicit  intercourse  by  accused  with  wife  of 
deceased. 

17  Tez.  Ap.  517-521,  BISBT  v.  STATE. 

Where  an  Attack  Pr€iduces  a  Beasonable  Expectation  of  fear  of 
death  or  some  serious  bodily  harm,  the  party  thus  attacked  need  not 
resort  to  all  other  means  for  the  prevention  of  the  injury. 

Beaffirmed  in  Pierce  v.  State,  21  Tex.  Ap.  548,  1  S.  W.  464. 

17  Tez.  Ap.  521-525,  WILLIAMS  V.  STATE. 

Where  an  Information  Is  Filed  on  the  Same  Bay  the  Offense  is 
charged  to  have  been  committed,  the  word  "heretofore"  sufficiently 
indicates  an  offense  anterior  to  the  presentment. 

Beaffirmed  in  Hollar  v.  State  (Tex.  Or.),  73  S.  W.  961;  Scott  v. 
State  (Tex.  Or.),  56  S.  W.  62.  Approved  in  Miller  v.  State,  55  Tex. 
Or.  175,  115  S.  W.  579,  allegation  that  offense  was  committed  "an- 
terior" to  presentment  of  information,  sufficient. 

17  Tez.  Ap.  625-538,  WILSON  V.  STATE. 

Specific  Acts  of  Illicit  Intercourse  With  Other  Parties  Than  Ac- 
cused are  not  admissible  to  impeach  the  character  of  the  prosecutrix 
in  rape  case. 
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Approved  in  State  y.  Ogden,  39  Or.  208,  65  Pae.  453,  and  Bedgood 
▼.  State,  115  Ind.  279,  17  N.  E.  623,  both  following  rale;  Steinke  ▼. 
State,  33  Tez.  Cr.  66,  24  S.  W.  910,  evidence  as  to  the  prosecutrix's 
want  of  chastity  is  not  admissible  where  the  offense  was  committed 
hy  force;  Bice  v.  State,  35  Fla.  240,  48  Am.  St.  Bep.  247,  17  So.  287, 
evidence  as  to  other  illicit  intercourses  of  defendant  previous  to  the 
time  of  the  offense  is  inadmissible  where  defendant  denies  that  he 
ever  committed  the  offense;  dissenting  opinion  in  Knowles  v.  State, 
44  Tex.  Cr.  325,  326,  72  S.  W.  399,  400,  majority  admitting  evidence, 
in  case  of  girl  under  age  of  consent,  of  such  acts  of  carnal  intercourse 
with  others  as  might  have  made  them  father  of  her  child.  See  notes, 
80  Am.  Dec.  368,  369;  14  L.  B.  A.  (n.  s.)  715,  722. 

Bemarks  by  the  Judge  as  a  Beason  for  Admitting  Evidence  that 
whilst  it  might  be  true  defendant  had  not  impeached  a  witness,  still, 
the  issue  having  been  attempted,  it  mattered  not  if  it  was  successful 
or  not,  it  gave  the  other  side  the  right  to  meet  it,  do  not  constitute 
reversible  error  as  being  no  comment  upon  the  evidence. 

Approved  in  Simmons  v.  State,  55  Tex.  Cr.  445,  117  S.  W.  143,  re- 
versing where  judge  stated  that,  if  timely  objection  had  been  made, 
he  wonld  have  rejected  testimony  as  being  irrelevant  and  immaterial; 
Ohancey  v.  State,  50  Tex.  Cr.  88,  96  S.  W.  13,  reversing  where  judge 
remarked  that  if  witness  was  drunk,  he  did  not  think  his  testimony 
would  amount  to  much;  Thomas  v.  State  (Tex.  Cr.),  70  S.  W.  93,  error 
for  court  to  charge  that  reputation  and  condition  in  life  of  prosecutrix 
and  defendant  might  be  considered  in  mitigation  of  punishment;  Bod- 
riguez  v.  State,  23  Tex.  Ap.  507,  5  S.  W.  256,  no  reversible  error  for 
the  judge  to  remark  about  testimony  not  before  the  jury;  Crook  v. 
State,  27  Tex.  Ap.  241,  11  S.  W.  446,  reversing  where  the  judge  made 
remarks  in  the  presence  of  the  jury  concerning  admissibility  of  some 
of  defendant's  evidence;  Young  v.  State,  31  Tex.  Cr.  26,  19  S.  W. 
431,  improper  for  judge  to  admit  testimony  and  remark  that  he  did 
not  see  its  relevancy;  McCuUar  v.  State,  36  Tex.  Cr.  215,  61  Am.  St. 
Bep.  848,  36  S.  W.  585,  and  Kirk  v.  State,  35  Tex.  Cr.  230,  32  S.  W. 
1046,  both  reversing  where  the  judge  in  admitting  testimony  over  de- 
fendant's objection  remarked  that  it  was  highly  material. 

An  Attempt  by  Defendant  to  Impeach  a  Witness  Baises  the  Issue 
sufficiently  to  warrant  and  justify  the  prosecjition  in  the  introduction 
of  evidence  upon  the  subject. 

Approved  in  Kunde  v.  State,  22  Tex.  Ap.  98,  3  S.  W.  331,  reversing 
where  defendant's  witness  was  not  permitted  to  show  reasonable  ex- 
planation of  silence  of  state's  witnesses  relative  to  testimony  given 
on  habeas  corpus  proceedings;  Payne  v.  State,  40  Tex.  Cr.  294,  50 
8.  W.  364,  where  a  cross-examination  tends  to  impeach  a  witness,  evi- 
dence of  his  general  character  for  truth  and  veracity  is  not  admissible. 

The  Conylction  will  not  be  Set  Aside  Because  the  Becord  is  Silent 
as  to  the  arraignment  where  it  affirmatively  shows  that  defendant 
pleaded  "not  guilty," 

Approved  >n  Steagald  v.  State,  22  Tex.  Ap.  487,  488,  3  8.  W.  775, 
776,  reaffirming  rale;  West  v.  State,  40  Tex.  Cr.  149,  49  S.  W.  96, 
judgment  reciting  that  defendant  was  duly  arraigned  and  pleaded  not 
guilty  will  not  be  reversed. 

Character  for  Ohastity  ot  Prosecntrix  In  Bape  Case  may  be  im- 
peached. 

Bee  note,  14  L.  B.  A.  (n.  s.)  714,  722. 
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Miscellaneous. — Cited  in  Pickett  v.  State,  56  Tex.  Cr.  71,  ITB  S.  W. 
1040,  presuming  in  absence  of  showing  to  contrary  that  matter  of 
juror's  misconduct  was  inquired  into  by  judge. 

17  Tez.  Ap.  638-554,  BELL  V.  STATE. 

Failure  to  Charge  That  the  Defendant,  if  Unlawfully  Attacked  by 
the  deceased,  is  not  bound  to  retreat  in  order  to  avoid  killing  him,  is 
reversible  error  if  excepted  to  at  the  time  of  the  trial. 

Approved  in  Parker  v.  State,  22  Tex.  Ap.  109,  3  8.  W.  104,  White 
T.  State,  23  Tex.  Ap.  163,  3  S.  W.  713,  both  reaffirming  rule;  Hooper 
V.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Bep.  845,  69  S.  W.  151,  where 
decensed  approached  and  renewed  difficulty  after  defendant  had  aban- 
doned it;  Pierce  ▼.  State,  21  Tex.  Ap.  648,  1  S.  W.  464,  and  Arto  v. 
State,  19  Tex.  Ap.  135,  reversing  where  the  court  failed  to  charge  that 
defendant,  if  unlawfully  attacked,  was  not  bound  to  retreat;  Snell 
v.  State,  29  Tex.  Ap.  241,  25  Am.  St.  Bep.  726,  16  S.  W.  724,  reversing 
where  the  court  failed  to  charge  upon  the  law  of  self-defense  as  pre- 
sented by  the  issues;  Nalley  v.  State,  30  Tex.  Ap.  459,  17  8.  W.  1085, 
reversing  where  defendant  properly  excepted  to  the  court's  failure  to 
charge  that  defendant  nee^i  not  retreat  when  attacked.  See  note,  2 
L.  B.  A.  (n.  8.)  58. 

A  Knife  will  not  be  Considered  ae  Deadly  Weapon  in  absence  of 
any  evidence,  except  fatal  result  of  wound,  to  show  its  deadly  or  dan- 
gerous character. 

•  Approved  in  Danforth  y.  State,  44  Tex.  Cr.  113,  69  8.  W.  1G2,  apply- 
ing rule  where  homicide  was  committed  with  piece  of  iron  pipe.  See 
note,  21  L.  B.  A.  (n.  s.)  499,  503. 

Distinguished  in  Baker  v.  State  (Tex.  Cr.),  81  8.  W.  1216,  intent 
presumed  where  blade  two  and  five-eighths  inches  long. 

17  Tez.  Ap.  654-559,  WAGNEB  v.  STATE. 

Where  the  Imputation  as  to  the  Chastity  of  the  prosecuting  wit- 
ness is  general,  defendant  may  prove  any  succession  of  specific  acts 
going  to  establish  the  truth  of  the  imputation. 

Approved  in  Duke  v.  State,  19  Tex.  Ap.  16,  Prisby  v.  State,  26  Tex. 
Ap.  183,  9  8.  W.  464,  both  reaffirming  rule;  Van  Dusen  v.  State,  34 
Tex.  Cr.  458,  30  8.  W.  1074,  reversing  where  defendant  was  not  per- 
mitted to  prove  by  three  witnesses  that  they  had  had  illicit  inter- 
course with  the  prosecuting  witness  of  slander  case. 

Instruction  to  Jury  That,  "if  They  Believe  the  Defendant  not 
Guilty,  they  will  acquit  him,"  is  erroneous. 

Approved  in  Goodsoe  v.  State,  62  Tex.  Cr.  627,  108  8.  W.  389,  re- 
versing where  court  charged  that,  if  jury  should  believe  defendant 
not  guilty  beyond  a  reasonable  doubt,  they  should  acquit  him. 

17  Tez.  Ap.  659-562,  HABBIS  ▼.  STATR 

'rue  Becord  in  a  Felony  Case  must  Affirmatively  Show  when  defend- 
ant pleads  guilty  that  he  was  admonished  of  the  consequences,  that 
he  was  sane,  and  that  he  was  uninfluenced  by  any  consideration  of 
fear  or  hope  of  pardon. 

Approved  in  Paul  v.  State,  17  Te:ic.  Ap.  ^84,  Turner  v.  State,  17  Tex. 
Ap.  589,  and  Sanders  v.  State,  18  Tex.  Ap.  374,  all  reaffirming  rule; 
Arrano  v.  People,  24  Colo.  23G.  49  Pac.  272,  the  record  should  affirma- 
tively show  all  steps  esscctial  to  the  Ecntence;  dissenting  opinion  in 
Childress  v.  State,  51  Tex.  Cr.  400,  103  S.  W.  867,  majority  holding 
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where  state  refused  to  accept  plea  of  guilty  of  lesser  offense,  that 
admonition  was  defective  is  immaterial. 

Distinguished  in  Childress  ▼.  State,  51  Tex.  Cr.  458,  103  S.  W.  865, 
where  state  refused  to  accept  plea  of  guilty  of  lesser  offense,  that  ad- 
monition was  defective  is  immaterial. 

A  Recital  in  the  Judgment  Tliat  Defendant  In  Open  Court  duly  en> 
tered  his  plea  does  not  affirmatively  show  a  valid  plea  where  defend* 
ant  stated  in  his  motion  for  a  new  trial  that  he  was  not  admonished 
of  the  consequences  and  the  state  did  not  take  issue  with  the  defend- 
ant as  to  the  truth  of  his  statements. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  495,  3  S.  W.  780,  state 
should  take  issue  where  defendant  attacks,  in  his  motion  for  a  new 
trial,  the  integrity  and  fairness  of  the  trial. 

17  Tex.  Ap.  562-566,  VAUGHN  V.  STATE. 

It  is  Error  not  to  Charge  upon  the  Law  of  Circnmstantial  Eyldenco 
where  a  conviction  rests  upon  such  evidence. 

Approved  in  Dupree  v.  State,  17  Tex.  Ap.  593,  following  rule; 
Barnes  v.  State,  53  Tex.  Or.  630,  111  S.  W.  944,  charge  not  required 
where  defendant  confessed  killing  and  claimed  self-defense;  Biley  v. 
State,  20  Tex.  Ap.  106,  and  Counts  v.  State,  19  Tex.  Ap.  452,  revers- 
ing where  the  evidence  was  entirely  circumstantial  and  the  court 
omitted  to  instruct  the  jury  upon  it.     See  notes,  69  L.  B.  A.  196,  197. 

17  Tex.  Ap.  565-574,  JOHNSON  y.  STATE. 

Where  Defendant  had  Introduced  Evidence  as  to  his  general  reputa- 
tion of  being  a  peaceable  negro,  it  was  error  to  permit  the  prosecu- 
tion to  investigate  defendant's  general  reputation  as  a  law-abiding 
man. 

Approved  in  Saye  v.  State,  50  Tex.  Cr.  572,  99  S.  W.  553,  defend- 
ant's reputation  as  cautious  and  prudent  officer  admissible  on  charge 
of  negligent  homicide;  Liann  v.  State,  25  Tex.  Ap.  497,  8  Am.  St.  Bep. 
447,  8  S.  W.  652,  error  not  to  permit  defendant  to  prove  his  character 
for  being  a  peaceable,  law-abiding  man  where  the  facts  as  to  defend- 
ant's intent  were  unsatisfactory;  Lincecum  v.  State,  29  Tex.  Ap.  332, 
25  Am.  St.  Bep.  728,  15  S.  W.  818,  defendant  charged  with  rape  by 
force  can  prove  his  character  as  a  peaceable  and  law-abiding  man. 
See  notes,  50  Am.  Bep.  98;  103  Am.  St.  Bep.  899. 

17  Tex.  Ap.  574-678,  GIBSON  v.  STATE. 

Where  the  Word  ''Baylsh"  is  Used  In  an  Indictment  for  Rape,  it 
renders  the  words  "without  the  consent  and  against  the  will  of"  mere 
surplusage  which  may  be  disregarded. 

Approved  in  Holden  v.  State,  18  Tex.  Ap.  106,  an  unessential  allega- 
tion in  an  indictment  which  adds  nothing  to  the  charge  of  the  offense 
can  be  treated  as  surplusage;  Moore  v.  State,  20  Tex.  Ap.  279,  allega- 
tions descriptive  of  an  offense,  which,  if  eliminated,  would  not  leave 
enough  to  charge  an  offense,  cannot  be  treated  as  surplusage;  concur- 
ring opinion  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  majority 
holding  indictment  for  accessory  to  murder  in  aiding  convicted  mur- 
derer to  escape  need  not  set  out  means  employed.  See  note,  80  Am. 
Dec.  374. 

Distinguished  in  State  v.  Marsh,  132  N.  C.  1004,  43  S.  E.  830,  arrest- 
ing judgment  where  indictment  for  rape  did  not  charge  that  act  waa 
done  "forcibly"  and  "against  her  wiU." 
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Tlie  Word  ''BavlBh'*  or  ''BavlBhed'*  to  thi  Esaential  Word  in  all  in- 
dictments for  rape  or  assault  with  intent  to  rape,  for  it  means  all 
that  is  necessary  to  a  charge  of  rape,  and  imports  force,  resistance, 
and  nonconsent. 

Approved  in  Moore  y.  State,  20  Tex.  Ap.  278,  carnal  connection 
with  a  femal^  under  ten  years  of  age  is  per  se  rape,  and  allegations 
of  force,  threats,  |ind  fraud  need  not  be  used;  Fields  y.  State,  39  Tez. 
Gr.  490,  46  S.  W.  815,  charging  that  defendant  did  rayish  is  equiva- 
lent to  sayiiig  did  have  carnal  knowledge  without  consent.  See  notes, 
80  Am.  Dec.  372,  373. 

17  TUL  Ap.  578,  PEBALTO  ▼.  STATE. 

An  Indictment  WMch  in  Charging  Theft  Fails  to  Allege  that  the  in- 
tent was  to  deprive  the  owners  of  the  stolen  property  ''of  the  value 
of  the  same,"  but  leaves  that  to  be  inferred,  is  fatal. 

Approved  in  Jones  v.  State,  25  Tez.  Ap.  622,  8  Am.  St.  Bep.  450,  8 
S.  W.  802,  indictment  for  theft  must  charge  ezplicitly  all  that  is  es- 
sential to  constitute  the  offense  and  cannot  be  aided  by  intendment. 

17  Tez.  Ap.  579,  BBTDGES  ▼.  STATE. 

Appellate  Oourt  will  Beyerse  a  Conyiction  where  the  record  fails  to 
show  an  indictment. 

Beaffirmed  in  Pate  v.  State,  21  Tez.  Ap.  197,  17  6.  W.  462,  Field  y. 
State  (Tez.  Ap.),  15  S.  W.  175. 

17  Tax.  Apw  579-583,  BHODES  ▼.  STATE. 

It  is  No  Error  to  Befnae  to  Charge  upon  the  Law  of  Murder  in  the 
second  degree  where  the  evidence  clearly  shows  murder  in  the  first 
degree. 

Approved  in  May  v.  State,  22  Tez.  Ap.  598,  3  S.  W.  582,  Blocker  v. 
State,  27  Tez.  Ap.  43,  10  S.  W.  442,  both  reaffirming  rule;  Burkhard  v. 
State,  18  Tez.  Ap.  619,  reversing  where  the  evidence  raised  the  issue 
of  murder  of  the  second  degree  and  the  court  failed  to  charge  upon  it. 

17  Tez.  Ap.  583-686,  PAUL  ▼.  STATE. 

A  Becltal  in  a  Judgment  That  Judgment  was  Entered  upon  a  plea 
of  guilty  by  defendant  after  being  warned  of  the  consequences  of 
such  plea  does  not  sufficiently  show  all  the  requisites  of  a  valid  plea. 

Approved  in  Turner  v.  State,  17  Tez.  Ap.  589,  the  record  must  affirm- 
atively show  the  statutory  requirements  on  entry  of  plea  of  guilty; 
Sanders  v.  State,  18  Tez.  Ap.  374,  reversing  where  the  record  fails 
to  show  a  sufficient  plea  of  guilty;  Arrano  v.  People,  24  Colo.  236, 
49  Pac.  272,  record  must  affirmatively  show  all  steps  essential  to  the 
sentence;  dissenting  opinion  in  Childress  y.  State,  51  Tez.  Cr.  460,  103 
S.  W.  867,  majority  holding  where  state  refused  to  accept  plea  of 
guilty  of  lesser  offense,  that  admonition  was  defective  is  immaterial; 

Distinguished  in  Childress  v.  State,  51  Tez.  Cr.  458,  103  S.  W.  865, 
where  state  refused  to  accept  plea  of  guilty  of  lesser  offense,  that 
admonition  was  defective  is  immaterial. 

Flea  of  Guilty  Entered  Without  Statutory  Bequlsites  to  an  offense, 
the  punishment  of  which  is  not  graduated  or  fized  absolutely  by  law, 
will  be  set  aside  on  appeal  if  a  jury  was  not  impaneled  to  assess  the 
punishment  therefor. 

Approved  in  Harwell  v.  State,  19  Tez.  Ap.  424,  reversing  where 
no  evidence  was  submitted  to  the  jury  to  enable  them  to  assess  the 
punishment. 
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Miscellaneoas. — Sanders  ▼.  State,  18  Tex.  Ap.  375,  refusing  to  dis- 
miss appeal  and  reversing  where  defendant  was  illegally  convicted. 

17  T^x.  Ap.  685-587,  BX  PABTE  BABBIEB. 

The  Transcript  of  the  Proceedings  in  tbe  Lower  Oourt  upon  habeas 
corpus  must  contain  the  writ  of  habeas  corpus,  the  return  of  the  of- 
ficer holding  the  applicant,  the  notice  of  appeal  from  the  judgment, 
and  hj  what  authority  the  appeal  was  sent  to  the  branch  of  the  court 
of  appeals  where  sent. 

Approved  in  dissenting  opinion,  Ex  parte  italone,  35  Tex.  Cr.  300, 
33  S.  W.  361,  majority  holding  that  the  transcript  on  appeal  must 
be  made  out  and  certified  to  as  in  any  other  case  where  the  habeas 
corpus  proceeding  was  heard  by  a  judge  in  vacation. 

17  Tex.  Ap.  587-589,  TUBNEB  v.  STATE. 

An  Error  in  the  Oharge  as  to  the  Penalty  will  cause  the  conviction 
to  be  set  aside,  whether  the  error  be  excepted  to  or  not,  even  when 
such  error  is  favorable  to  defendant. 

Reaf&rmed  in  Howard  v.  State,  18  Tex.  Ap.  361;  Gardenhire  v. 
State,  18  Tex.  Ap.  567. 

Judgment  will  be  Beversed  Where  the  Becord  Falls  to  Show  that 
defendant's  plea  of  guilty  was  uninfluenced  by  any  consideration  of 
fear,  or  by  any  persuasion  or  delusive  hope  of  pardon,  prompting  him 
to  confess. 

Approved  in  Sanders  v.  State,  18  Tex.  Ap.  374,  reversing  where  the 
record  fails  to  show  a  sufficient  plea  of  guilty;  Arrano  v.  People,  24 
Colo.  236,  49  Pac  272,  record  must  show  affirmatively  all  steps  essen- 
tial to  the  sentence;  dissenting  opinion  in  Childress  v.  State.  51  Tex. 
Cr.  460;  103  S.  W.  867,  majority  holding  where  state  refused  to  ac- 
cept plea  of  guilty  of  lesser  offense,  that  admonition  was  defective  is 
immaterial. 

IMstinguished  in  Childress  v.  State,  51  Tex.  Cr.  458,  103  S.  W.  865, 
where  state  refused  to  accept  plea  of  guilty  of  lesser  offense,  that 
admonition  was  defective  is  immaterial. 

17  Tez.  Ap.  691-593,  DtTPBEE  v.  STATE. 

Where  the  Inculpatory  Evidence  is  Purely  Olrcnmstantial,  the  court 
must  charge. upon  such  character  of  evidence. 

Beaffirmed  in  Counts  v.  State,  19  Tex.  Ap.  452.  See  note,  69  L.  B. 
A.  197. 

Where  the  Evidence  Tended  to  Show  That  the  Defendant  Yolum- 
tarily  returned  the  stolen  property  within  a  reasonable  time  and  be- 
fore prosecution  therefor,  the  court  should  charge  upon  the  law 
applicable  to  such  return. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  533,  7  S.  W.  243,  reversing 
where  the  evidence  fairly  presented  th«  issue  of  the  voluntary  return 
of  stolen  property  and  the  court  failed  to  charge  upon  it. 

17  Tex.  Ap.  693-698,  60  Am.  Bep.  129,  HAWKINS  v.  STATE. 

Where  a  Certificate  of  Transfer  is  Defective,  it  may  be  amended  or 
a  new  one  obtained,  and  it  is  not  reversible  error  to  permit  the  state's 
attorney  to  file  a  complete  certificate  where  a  prosecution  has  been 
dismissed  because  of  an  insufficient  certificate. 

Approved  in  Palmer  v.  State  (Tex.  Cr.),  70  S.  W.  206,  where  orig- 
inal order  showed  cause  transferred  before  beginning  of  term  of  dis- 
trict court;  Mitten  v.  State,  24  Tex.  Ap.  348,  6  S.  W.  196,  court  should 
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not  overmle  a  motion  and  plea  to  the  jarifldietion  on  the  ground  that 
a  clerical  error  was  committed  in  writing  "1886"  for  "1885." 

Evidence  of  the  Oostoms  and  Habits  of  Defendant  and  his  asso- 
ciates when  controyersies  would  arise  amongst  them  of  flourishing 
weapons  is  not  admissible  where  defendant  is  indicted  for  assault  with 
a  pistol. 

Appraved  in  MeOardell  v.  State  (Tex.  Cr.),  77  S.  W.  446,  rejecting 
evidence  that  it  was  custom  of  section  crew  "to  hurrah  one  another 
and  to  throw  knives  at  one  another";  Moore  v.  State,  33  Tex.  Cr.  311, 
26  S.  W.  404,  no  error  to  exclude  defendant's  evidence  as  to  his  ability 
as  a  marksman  which  he  offered  to  show  his  lack  of  specific  intent. 

17  Tex.  Ap.  598-602,  LOTT  y.  STATE.* 

It  is  Error  to  Ohargo  not  Only  upon  Bnrglary  l>7  Force,  but  also 
threats  and  frauds  where  the  indictment  charges  burglary  couimitted 
by  force  alone. 

Reaffirmed  in  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646.  Ap- 
proved in  Williams  v.  State,  53  Tex.  Cr.  3,  106  S.  W.  372,  where  in- 
dictment charged  burglary  with  intent  to  commit  theft,  error  to 
authorize  conviction  for  burglary  with  intent  to  commit  felony. 

17  Tex.  Ap.  602-612,  JONES  V.  STATE. 

Defendant  Wonld  be  Guilty  of  Manslaughter  If  He  Provoked  the 
conflict  with  no  felonious  intent,  and  thereby  brought  about  the  neces- 
sity of  killing  deceased  to  save  his  own  life. 

Approved  in  Arte  v.  State,  19  Tex.  Ap.  136,  Roach  v.  State,  21  Tex. 
Ap.  254,  17  S.  W.  465,  Tow  v.  State,  22  Tex.  Ap.  185,  2  S.  W.  585, 
Young  V.  State,  41  Tex.  Cr.  446,  55  S.  W.  333,  and  Tollett  v.  State, 
(Tex.  Cr.),  55  S.  W.  575,  all  reaffirming  rule;  Hall  v.  State,  43  Tex. 
Cr.  487,  66  S.  W.  785,  mere  intention  to  provoke  a  difficulty  will  not 
forfeit  a  person's  right  of  self-defense. 

Where  Deceased  at  Time  of  His  Homicide  was  Making  a  Violent 
and  apparently  murderous  attack  with  a  weapon  calculated  to  produce 
such  results,  the  presumption  then  is  that  deceased  intended  to  murder 
or  maim  defendant,  and  jury  should  be  so  instructed. 

Reaffirmed  in  Clark  v.  State,  56  Tex.  Cr.  295,  120  S.  W.  180;  Yardley 
V.  State,  50  Tex.  Cr.  647,  123  Am.  St.  Rep.  869,  99  S.  W.  400;  Scott  v. 
State,  46  Tex.  Cr.  314,  81  S.  W.  952;  Hall  v.  State,  43  Tex.  Cr.  485,  66 
S.  W.  784.  <^. 

Distinguished  in  Renew  v.  State,  56  Tex.  Cr.  346,  120  S.  W.  175, 
proper  to  refuse  instruction  where  weapon  used  by  deceased  was 
stick  two  and  a  half  or  three  feet  long,  and  about  an  inch  in  diameter. 

It  la  Error  in  Charging  upon  the  Law  of  Self-defense  not  to  instruct 
the  jury  that  if  the  conduct  of  the  deceased  at  the  time  of  the 
homicide  produced  upon  the  mind  of  defendant  the  belief  that  de- 
ceased was  about  to  kill  or  inflict  serious  bodily  injury  upon  him,  the 
homicide  would  be  justifiable,  though  the  danger  was  not  real  but 
apparent. 

Approved  in  Clark  v.  State,  56  Tex.  Cr.  299,  120  S.  W.  183,  Brumley 
V.'  State,  21  Tex.  Ap.  240,  57  Am.  Rep.  616,  17  S.  W.  142,  Pierce  v. 
State,  21  Tex.  Ap.  548,  see  1  S.  W.  464,  and  Cochran  v.  State,  28  Tex. 
Ap.  431,  13  S.  W.  653,  all  reaffirming  rule;  Penland  v.  State,  19  Tex. 
Ap.  378,  reasonable  apprehension  of  death  or  serious  bodily  injury, 
whetber  the  danger  was  real  or  apparent,  will  justify  one  in  killing; 
Bell  V.  State,  20  Tex.  Ap.  450,  reversing  where  the  court  instructed 
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to  convict  if  defendant  had  no  reasonable  gfround  of  apprehension 
for  his  life;  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  reversing  where  the 
court  instructed  that  defendant  must  resort  to  other  means  for  the 
prevention  of  serious  bodily  injury  before  killing;  Spearman  v.  State, 
23  Tex.  Ap.  230,  4  S.  W.  588,  error  to  charge  that  homicide,  to  be 
justifiable,  must  be  in  fact  in  self-defense,  and  not  merely  colorably 
so. 

17  Tex.  Ap.  618-636,  STEVENSON  ▼.  STATE. 

In  Charging  upon  Um  Law  of  Self-defense,  it  is  erroneous  to  charge 
that  the  killing  must  take  place  while  the  person  killed  was  in  the  act 
of  taking  defendant's  life  or  of  doing  some  serious  bodily  injury, 
or  some  act  done  by  him  evidently  showing  such  intention;  the  charge 
should  be  "or  after  doing  some  act  evidently  showing  such  intention." 

Approved  in  Penland  v.  State,  19  Tex.  Ap.  377,  following  rule; 
Pierce  ▼.  State,  21  Tex.  A  p.  548,  1  S.  W.  464,  reversing  where  the 
evidence  demanded  a  charge  upon  the  law  of  self-defense  as  embraced 
in  article  570,  in  connection  with  articles  571,  572,  and  573,  of  the 
Penal  Code. 

A  Charge  upon  the  Sabject  of  Principal  Offenders  is  correct  when 
the  court  instructs  that  defendant  would  be  guilty  of  murder  in  the 
first  degree  if  he  acted  with  another  upon  express  malice  in  killing 
deceased,  and  that  defendant  would  be  guilty  of  murder  in  the  second 
degree  if  he  acted  upon  implied  malice. 

i^pproved  in  Jackson  v.  State,  20  Tex.  Ap.  193,  mere  presence  is  not 
sufficient  to  make  one  a  principal — there  must  be  some  word  or  act  in 
addition;  Kirby  v.  State,  23  Tex.  Ap.  25,  5  S.  W.  172,  holding  defend- 
ant guilty  of  murder  committed  by  another  in  furtherance  of  a  common 
design  to  escape  from  prison;  Mitchell  v.  State,  36  Tex.  Cr.  309,  36 
8.  W.  459,  holding  defendant  would  be  guilty  of  murder  if  he  con- 
spired with  another  to  whip  a  third  party,  and  who  killed  the  third 
party  for  resisting;  Benner  v.  State,  43  Tex.  Cr.  351,  65  S.  W.  1104, 
principals  present  are  each  responsible  for  collateral  acts  growing  out 
of  the  common  design.  See  notes,  3  Aul  St.  Bep.  477;  68  L.  B.  A.  194, 
204. 

17  Tez.  Ap.  687-646,  ALLEN  ▼.  STATE. 

Evidence  of  Threats  by  Deceased  Against  Defendant  afford  no  justi- 
fication for  the  homicide  in  the  absence  of  evidence  showing  deceased 
manifested  an  intention  to  execute  the  threats. 

Approved  in  Penland  v.  State,  19  Tex.  Ap.  376,  affirming  where 
the  evidence  failed  to  show  deceased  intended  to  execute  threats 
when  he  was  killed  by  defendant;  Howard  v.  State,  23  Tex.  Ap.  278, 
5  S.  W.  235,  threats  are  admissible  per  se  as  independent  evidence. 
See  note,  3  L.  B.  A.  (n.  s.)  527. 

Drlnklkig  of  Uqnor  by  the  Jury  During  Their  Deliberations  is  not 
cause  for  reversal  where  t£b  evidence  fails  to  show  that  it  influenced 
their  verdict.   . 

Approved  in  Bider  v.  State,  26  Tex.  Ap.  341,  9  S.  W.  690,  following 
rule;  Jack  v.  State,  20  Tex.  Ap.  660,  affirming  where  it  was  not  shown 
that  the  remark  of  a  juror  influenced  the  verdict;  Testard  v.  State, 
26  Tex.  Ap.  273,  9  S.  W.  890,  misconduct  of  a  jury  is  not  reversible 
error  unless  it  affected  the  verdict. 

17  Tez.  Ap.  645-660,  MUBPH7  v.  STATE. 

Tlid  Court  Should  Charge  upon  the  Law  of  Clrcunistantlal  Evidence 
when  the  itate  relies  upon  such  evidence  for  a  conviction. 
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Beaffirmed  in  Coants  ▼.  State,  19  Tex.  Ap.  452.  See  note,  69  L.  B. 
A.  297. 

Where  Defendant  Introdnces  Bvidence  Tending  to  Prove  he  par- 
chased  the  stolen  property,  the  court  should  instruct  the  jury  to  ac- 
quit if  they  believe  the  evidence. 

Beaffirmed  in  Boy  v.  State,  24  Tex.  Ap.  377,  6  S.  W.  187;  McDaniel 
T.  State,  24  Tex.  Ap.  559,  7  S.  W.  250. 

17  Tex  Ap.  650-660,  NINKON  ▼.  STATE. 

It  is  Error  to  Deny  Defendant's  Application  for  a  Oontlnuancd 
where  sufficient  diligence  is  shown  to  obtain  the  presence  of  absent 
witnesses  and  also  the  materiality  of  their  testimony. 

Beaffirmed  in  Irvine  ▼.  State,  20  Tex.  Ap.  40;  Smith  t.  State,  20 
Tex.  Ap.  139.     See  note,  122  Am.  St.  Bep.  749. 

Appellate  Court  will  not  Consider  an  Erroneous  Charge  of  the 
court  unless  excepted  to  at  the  time  by  defendant. 

Approved  in  Hunnicutt  t.  State,  18  Tex.  Ap.  522,  reversing  where 
defendant  properly  excepted  to  the  omission  of  a  charge  upon  the 
law  of  alibi;  Quintana  t.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Bep. 
732,  16  S.  W.  259,  failure  to  charge  upon  the  law  of  alibi  when  the 
evidence  demands  it  is  not  reversible  error  unless  excepted  to  by  de- 
fendant; Oxford  T.  State,  32  Tex.  Cr.  273,  22  S.  W.  972,  no  error  to 
'emit  to  charge  upon  the  law  of  alibi  where  not  an  issue. 

Where  Evidence  is  Introduced  Tending  to  Prove  an  Alibi,  the  court 
should  instruct  as  to  that  defense,  if  requested. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  647, 
reaffirming  rule;  Jones  v.  State,  53  Tex.  Cr.  138,  126  Am.  St.  Bep. 
776,  110  S.  W.  743,  charge  on  reasonable  doubt  sufficiently  covers 
defense  of  alibi,  where  no  more  specific  charge  requested.  See  note, 
41  L.  B.  A.  541. 

17  Tex.  Ap.  660-667,  MOBBIS  V.  STATE. 

A  Telegram  Bequesting  a  Bank  to  Honor  a  Draft  is  an  instrument 
which,  if  genuine,  would  create  a  pecuniary  obligation,  and  if  the 
telegram  is  set  out  in  haec  verba  it  is  unnecessary  to  allege  that  the 
instrument  would  have  created  a  pecuniary  obligation. 

Approved  in  Dooley  v.  State,  21  Tex.  Ap.  550,  2  S.  W.  885,  a  tele- 
gram announcing  the  death  of  one  and  asking  for  a  remittance  of 
money  for  her  remains  creates  a  pecuniary  obligation,  and  is  the 
subject  of  forgery;  Hennessy  v.  State,  23  Tex.  Ap.  355,  5  S.  W.  218, 
postoffice  receipts  create  pecuniary  obligations  and  are  the  subjects 
of  forgery. 

Bill  of  Exceptions  Should  be  Filed  Within  Ten  Days  after  the  con- 
clusion of  the  trial. 

Approved  in  Clement  v.  State,  22  Tex.  Ap.  25,  2  S.  W.  380,  Parker 
V.  State  (Tex.  Cr.),  34  S.  W.  264,  both  reaffirming  rule;  Massey  v. 
State  (Tex.  Ap.),  18  S  W.  299,  bill  of  exceptions  must  be  presented 
to  the  judge  for  his  approval  within  ten  days  after  the  conclusion  of 
the  trial. 

Distinguished  in  Golden  v.  State,  22  Tex.  Ap.  12,  2  S.  W.  536,  a  bill 
of  exceptions  presented  to  the  judge  within  ten  days  after  the  con- 
clusion of  the  trial  may  be  filed  at  any  time  during  the  term. 
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18  Tex.  A9.  1-7,  mSBBOOK  ▼.  STATE. 

No  Particular  Fonn  is  Prescribed  by  Law  for  the  06rtiflcate  of  the 
magistrate  to  teatimoiiy  taken  before  him  as  an  examining  court. 

Approved  in  Golden  ▼.  State,  22  Tex.  Ap.  13,  2  S.  W.  53^,  magis- 
trate's certificate  to  testimony  need  not  recite  that  eyidence  had  been 
read  over  by  witness;  Kirby  v.  State,  23  Tex.  Ap.  20,  5  S.  W.  169, 
magistrate's  certificate  is  sufficient  to  authenticate  testimony  taken 
before  him. 

It  is  Within  the  Discretion  of  the  Trial  Judge  to  admit  testimony 
after  argument  has  commenced,  and  the  exercise  of  such  discretion 
will  not  be  revised  unless  it  appears  that  it  has  been  abused. 

Approved  in  Williams  v.  State,  35  Tex.  Cr.  187,  32  S.  W.  893,  judg- 
ment reversed  because  of  admission  of  testimony  after  argument  had 
been  closed. 

Where  Court  Failed  to  Define  ''Accomplice"  in  Accordance  with 
article  741  of  Code  of  Criminal  Procedure,  but  no  exception  was  taken, 
no  correct  charge  was  requested,  and  the  error  was  not  called  to 
attention  of  court  in  a  motion  for  a  new  trial,  there  is  not  sufficient 
ground  for  reversal. 

Approved  in  Crass  ▼.  State,  31  Tex.  Cr.  315,  20  8.  W.  579,  where 
special  instruction  not  asked,  and  no  exception  taken,  and  evidence 
doubtful  as  to  an  accomplice,  failure  to  define  "accomplice"  under 
code  is  not  cause  for  reversal. 

18  Tex.  Ap.  8-12,  WALTERS  V.  STATE. 

In  Felony  Oases,  Jurisdiction  of  Court  of  Appeals  cannot  attach 
until  sentence  has  been  pronounced. 

Approved  in  Pate  v.  State,  21  Tex.  Ap.  194,  196,  17  S.  W.  461,  462, 
in  noncapital  felony  cases,  appellate  court  has  jurisdiction  only  after 
sentence  is  pronounced. 

18  Tez.  Ap.  13,  KRAMEB  ▼.  STATE. 
Bail  Bond  Which  Described  Offense  as  '^Exhibiting  Faro  Bank,** 

omitting  "for  the  purpose  of  gaming,"  is  defective. 

Approved  in  United  States  v.  Sauer,  73  Fed.  677,  bail  bond,  which 
fails  to  recite  that  defendant  had  knowledge  that  goods  received  and 
concealed  by  him  were  smuggled  is  invalid. 

(443) 
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18  Tex.  Ap.  13-15,  TUMMINS  ▼.  STATE. 

To  Sufficiently  ClLarge  Offense  of  Flaying  Cards  in  a  public  place, 
the  indictment  must  allege  the  facts  which  constitute  the  place  of 
playing  a  public  place,  unless  it  be  a  place  specifically  named  in  the 
statute. 

ReafSrmed  in  Bacchus  v.  State,  18  Tex.  Ap.  16.  Approved  in  Huff- 
man V.  State,  49  Tex.  Cr.  320,  92  S.  W.  419,  applying  rule  to  indict- 
ment for  disturbing  peace  in  certain  "boarding-house";  Early  v.  State, 
23  Tex.  Ap.  365,  5  S.  W.  122,  indictment  is  good  which  charges  **play- 
ing  at  a  game  with  cards  at  a  house  for  retailing  spirituous  liquors"; 
Dailey  v.  State,  27  Tex.  Ap.  569,  11  S.  W.  637,  to  constitute  a  "gin" 
a  public  house,  facts  making  it  such  must  be  alleged;  Metzer  v.  State, 
31  Tex.  Cr.  12,  19  S.  W.  254,  to  constitute  a  livery-stable  a  public 
house,  facts  making  it  such  must  be  alleged;  Eylar  v.  State,  37  Tex. 
Cr.  259,  39  S.  W.  666,  indictment  for  unlawfully  renting  house  for 
gaming  is  defective,  which  does  not  allege  house  is  one  in  which 
gaming  is  prohibited. 

18  Tex.  Ap.  15-17,  BACCHUS  ▼.  STATE. 

Indictment  Charging  Unlawful  Playing  "at  a  Gattie  with  cards  at 
a  house  for  retailing  spirituous  liquors"  is  good;  but  one  charging  that 
game  was  played  "at  a  place  commonly  used  for  the  purpose  of  gam- 
ing" is  bad,  as  it  fails  to  allege  that  room  is  attached  to  a  public 
house. 

Approved  in  Early  v.  State,  23  Tex.  Ap.  365,  5  S.  W.  122,  indict- 
ment is  good  which  charges  "playing  at  a  game  with  cards  at  a  house 
for  retailing  spirituous  liquors";  Eylar  v.  State,  37  Tex.  Cr.  259,  39 
S.  W.  666,  indictment  for  unlawfully  renting  house  for  gaming  is  de- 
fective, which  does  not  allege  house  is  one  in  which  gaming  is  pro- 
hibited; Harwell  v.  State  (Tex.  Cr.),  53  S.  W.  622,  indictment  is  good 
which  charges  unlawful  playing  at  a  game  with  cards  at  a  house  for 
retailing  spirituous  liquors,  "and  at  a  gaming  house." 

18  Tex.  Ap.  17-18,  ANDERSON  V.  STATE. 

Indictment  for  Perjury  Committed  upon  a  Criminal  Trial  must 
show  affirmatively  the  jurisdiction  of  the  court  over  such  criminal 
trial. 

See  notes,  85  Am.  Dec.  497;  124  Am.  St.  Rep.  662. 

18  Tex.  Ap.  19-26,  STRONG  ▼.  STATE. 

If  the  Fact  of  the  Presentment  of  the  Indictment  is  not  entered 
upon  the  minutes  of  the  court,  and  the  defendant  moves  at  the  proper 
time  to  quash  the  indictment  because  of  its  omission,  the  indictment 
should  be  quashed. 

Approved  in  Rowlett  v.  State,  23  Tex.  Ap.  197,  4  S.  W.  583,  excep- 
tion to  indictment  must  be  made  in  trial  court. 

To  Effect  the  Substitution  of  Iiost  or  Destroyed  RecordB  or  papers, 
an  order  of  court  substituting  copies  or  agreed  statements  as  to  their 
contents  is  an  absolute  necessity. 

Reaffirmed  in  Burrage  v.  State  (Tex.  Cr.),  44  S.  W.  169.  Approved 
in  Alexander  v.  State,  53  Tex.  Cr.  505,  111  S.  W.  145,  no  error  where 
substitution  of  complaint  and  information  complied  in  all  respects 
with  code;  Kennedy  v.  State,  19  Tex.  Ap.  628,  where  defendant  failed 
to  object  to  filing  of  pretended  substitute  of  copy  of  special  venire, 
be  had  no  cause  of  complaint;  Moore  v.  State,  20  Tex.  Ap.  242,  evi- 
dence of  books  showing  defendant  had  no  deposit  in  bank,  as  he 
claimed  to  have,  does  not  overthrow  presumption  of  his  innocence; 
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Carter  v.  State,  41  Tex.  Cr.  610,  58  8.  W.  80,  certificate  of  county  at- 
tornej  that  substituted  indictment  is  substantially  the  same  as  the 
original,  accompanied  by  written  consent  of  defendant's  attorneys  to 
regard  it  as  a  properly  substituted  indictment,  does  not  show  a  valid 
substitution. 

Instance  of  ETldonce  Insnfflcient  to  Sustain  OonTlction  for  em- 
bezzlement. 

Distinguished  in  Evans  v.  State,  40  Tex.  Cr.  57,  48  S.  W.  194,  hold- 
ing evidence  sufficient  to  support  conviction  for  embezzlement. 

18  Tex.  Ap.  26-34,  THUSTON  v.  STATE. 
Wbere  Jurors  Wlio  had  Been  Summoned  ware  Trying  a  Felony  Case, 

the  proper  practice  would  have  been  to  postpone  impaneling  the  jury 
in  the  later  case  until  the  jurors  were  legally  discharged  in  the  earlier 
ease. 

Reaffirmed  in  Moody  v.  State,  43  Tex.  Cr.  169,  63  S.  W.  641.  Ap- 
proved in  Osborne  v.  State,  23  Tex.  Ap.  445,  5  S.  W.  253,  failure  to 
summon  a  venireman  is  cause  for  reversal  of  judgment. 

Distinguished  in  Hudson  v.  State,  28  Tex.  Ap.  339,  13  S.  W.  389, 
it  was  not  error  to  deny  defendant's  motion  for  postponement  where 
veniremen  were  actually  serving  in  another  felony  case. 

The  Confessions  of  the  Defendant  Should  be  Becelved  with  cau- 
tion, but  to  charge  the  jury  to  that  effect  would  be  a  charge  upon 
the  weight  of  evidence. 

Approved  in  Hunnicutt  t.  State,  20  Tex.  Ap.  642,  confessions  of 
a  defendant  should  be  received  with  caution. 

If,  upon  the  Call  of  the  Jury  List,  It  be  Made  to  Appear  satisfac- 
torily that  a  juror's  absence  is  from  sickness  or  other  unavoidable 
cause,  the  court  may  excuse  his  attendance. 

Reaffirmed  in  Thompson  v.  State,  19  Tex.  Ap.  611. 

Jurors  cannot  be  Excused  Until  They  have  Appeared  at  the  time 
and  place  specified  in  the  venire  facias,  and  until  their  names  are 
called  and  tested  in  the  order  in  which  their  names  appear  in  the 
venire  facias. 

Distinguished  in  Kennedy  v.  State,  19  Tex.  Ap.  629,  postmaster 
may  be  excused  as  juror  without  appearing  and  making  his  excuse 
under  oath. 

At  the  Bequest  of  Either  Party  an  Attachment  may  Issue  for  any 
person  summoned  as  a  juror  who  is  not  present. 

Approved  in  Osborne  v.  State,  23  Tex.  Ap.  446,  5  S.  W.  254,  at- 
tachment cannot  issue  for  juryman  who  has  not  been  summoned; 
Cahn  V.  State,  27  Tex.  Ap.  737,  11  S.  W.  726,  it  was  error  to  deny 
motion  for  process  to  compel  attendance  of  absent  veniremen. 

Though  an  Attachment  Might  be  Out  for  some  of  the  original 
veniremen,  that  should  not  unreasonably  delay  the  completion  of  the 
jury  out  of  new  talesmen  summoned. 

Approved  in  Hudson  v.  State,  28  Tex.  Ap.  338,  13  S.  W.  389,  it  was 
not  error  to  impanel  jury  from  others  where  there  was  delay  in  sum- 
moning absent  veniremen. 

18  Tex.  Ap.  34-38,  BOLLEB  ▼.  STATE. 

Statement  of  Defendant  With  Begard  to  the  Character  of  his  right 
to  the  stolen  property,  when  first  found  in  possession  of  it,  if  rea- 
sonable and  probable,  devolves  the  onus  upon  the  state  to  show  such 
explanation  is  false. 

Approved  in  Windham  v.  State,  19  Tex.  Ap.  423,  Brothers  v.  State, 
22  Tex,  Ap.  463,  3  S.  W.  739,  and  People  v.  Swasey,  6  Utah,  100,  21 
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Pae.  403,  all  reaffirming  rule;  Hart  t.  State,  22  Tex.  Ap.  569,  3  8.  W. 
743,  and  Bond  y.  State,  23  Tex.  Ap.  181,  see  4  S.  W.  581,  both  ar- 
guendo.   See  note,  82  Am.  Dee.  608. 

Circumstantial  Teetimony  cannot  be  Besorted  to  where  direct  and 
positive  proof  is  attainable;  secondary  evidence  cannot  be  resorted 
to  where  more  satisfactory  evidence  is  available. 

Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep. 
806,  90  S.  W.  1014,  where  in  burglary,  ownership  of  house  as  well  as 
property  alleged  to  be  in  two  persons,  and  record  did  not  show  one 
of  them  when  witness  testified  as  to  want  of  consent,  conviction  can- 
not stand;  Schultz  v.  State,  20  Tex.  Ap.  311,  in  a  trial  for  theft  want 
of  owner's  consent  may  be  proved  by  circumstantial  evidence;  Huff  ▼. 
State,  23  Tex.  Ap.  294,  4  S.  W.  892,  it  was  error  to  allow  witness  te 
testify  to  contents  of  jury  scrip  when  document  itself  was  in  court; 
Wisdom  T.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  circumstantial  evi- 
dence cannot  be  resorted  to  in  a  trial  for  theft  to  prove  where  direct 
evidence  is  attainable. 

Distinguished  in  Williams  v.  State,  19  Tex.  Ap.  280,  circumstantial 
evidence  is  sufficient  in  a  trial  for  theft  to  prove  want  of  owner's 
consent,  when  not  objected  to. 

It  Tex.  Ap.  89^60,  OOOD  ▼.  STATB. 

Outs  upon  Coat  and  Throat  of  Defendant  are  Admissible  in  evi- 
dence, but  his  statements  as  to  them  made  three  hours  after  affray 
are  self-serving,  and  not  part  of  res  gestae. 

Beaffirmed  in  Clore  v.  State,  26  Tex.  Ap.  630,  631,  10  S.  W.  245. 

18  Tex.  Ap.  51-53,  IRVINE  ▼.  STATE. 

Where  There  was  Evidence  Tending  to  Show  Defendant,  who  was 
charged  with  unlawfully  carrying  a  pistol,  was  a  traveler,  the  issue 
thus  made  should  have  been  given  to  the  jury. 

Approved  in  Darby  v.  State,  23  Tex.  Ap.  408,  5  S.  W.  91,  one  going 
to  county  seat  of  county  in  which  he  resides  is  not  a  traveler,  and  not 
entitled  to  carry  a  pistol. 

Deputy  Sheriff  in  Another  County  After  Horse  Thief  cannot  be 
guilty  of  carrying  concealed  weapons. 

Approved  in  Black  v.  State,  48  Tex.  Cr.  64,  85  S.  W.  1144,  special 
deputy  constable  sent  .to  another  county  to  get  certain  writ  is  not 
guilty  of  carrying  concealed  weapons  where  he  goes  into  theater  in 
search  of  certain  party  to  have  him  arrested. 

Distinguished  in  Bay  v.  State,  44  Tex.  Cr.  158,  69  S.  W.  23,  police- 
man of  one  city  has  no  authority  to  carry  pistol  in  public  assembly 
in  fair  grounds  in  another  city. 

18  Tex  Ap.  53-56,  51  Am.  Bep.  293,  BELL  ▼.  8TATR 

A  Complaint  is  not  Bequired  to  Set  Forth  the  Offense  with  the  same 
particularity  as  an  indictment  or  information,  and  is  good  if  it  is  in 
substantial  compliance  with  the  requisites  of  the  statute. 

Approved  in  Jefferson  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245,  com- 
plaint need  not  contain  words  "in  the  name  and  by  the  authority  of 
the  state  of  Texas";  Huizar  v.  State  (Tex.  Cr.),  63  S.  W.  329,  where 
complaint  is  in  first  person,  and  information  in  third  person,  it  is  mo 
variance. 

An  ''Adult  Mal^  is  One  Who  has  Attained  age  of  fourteen  years. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  76  S.  W.  467,  fact  that 
defendant  in  aggravated  assault  had  carnal  intercourse  with  prosecu* 
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triz  do6f  not  show  lie  wat  adult  male;  Thompson  t.  State,  46  Tez. 
Cr.  415,  SO  S.  W.  624,  querj,  whether  father  failty  of  aggravated 
aasanlt  in  moderately  chastising  son  seventeen  yean  of  age. 
Miseellaneona. — See  note,  65  L.  B.  A.  899. 

18  Tez.  Ap.  57-6S»  WUITE  ▼.  STATE. 

Tke  Statatory  Bagnlrement  Tbat  the  Indictmmt  shall  be  read  to 
the  jury  is  mandatory. 

Approved  in  Essary  v.  State,  53  Tez.  Cr.  601,  603,  111  S.  W.  929, 
930,  where  all  state's  evidence  was  offered  before  indictment  read 
or  plea  entered,  and  there  was  no  offer  on  part  of  state  to  reintroduce 
testimony,  there  was  reversible  error;  Holsey  v.  State,  2i  Tez.  Ap. 
41,  5  S.  W.  524,  statute  requiring  prosecuting  oificer  to  state  to  jury 
the  nature  of  the  accusation  and  the  facts  expected  to  be  proved  in 
support  thereof  is  merely  directory. 

It  Is  not  Error  to  Permit  Witnesses  to  Befiresb  Their  Memories 
from  the  testimony  given  by  them  at  the  examining  trial. 

Approved  in  Tabor  v.  State,  52  Tez.  Cr.  394,  107  S.  W.  1119,  apply- 
ing principle  where  in  robbery  state  introduced  evidence  of  several 
express  agents  that  on  day  prior  to  robbery  they  had  put  up  various 
money  packages,  but  could  not  state  amount  or  character  of  bills 
in  packages  independently  of  books,  but  that  they  had  made  copies 
thereof;  Sisk  v.  State,  28  Tex.  Ap.  437,  13  S.  W.  649,  not  error  to 
allow  witness  to  read  indictment  to  refresh  his  memory  as  to  state- 
ments of  defendant  before  grand  jury;  Fitzpatrick  v.  State,  37  Tex. 
Cr.  29,  38  S.  W.  808,  prosecuting  attorney  permitted  to  use  record  to 
refresh  memory  of  hostile  witness;  Taussig  v.  Shields,  26  Mo.  Ap. 
326,  witness  allowed  to  refresh  his  memory  from  memorandum  which 
he  had  seen  made  and  knew  to  be  correct. 

A  I>efendant  is  Entitled  to  a  Bistinct  and  Afllrmative,  and  not 
merely  an  implied  or  negative,  presentation  of  the  issues  which  arise 
upon  his  evidence. 

Approved  in  Irvine  v.  State,  20  Tez.  Ap.  41,  a  charge  is  objection- 
able which  presents  the  phases  of  the  defense  in  a  negative  form 
only;  Herron  v.  State,  20  Tex.  Ap.  301,  it  was  error  to  refuse  to 
charge  as  to  difference  between  theft  and  receiving  stolen  property, 
where  evidence  raised  these  issues;  Bond  v.  State,  23  Tex.  Ap.  181, 
4  S.  W.  581,  and  Smith  v.  State,  24  Tez.  Ap.  299,  6  S.  W.  42,  in  a 
trial  for  theft  it  is  reversible  error  not  to  charge  defense  of  purchase, 
where  such  issue  is  raised;  Garza  v.  State,  38  Tez.  Cr.  317,  42  S.  W. 
563,  in  a  trial  for  forgery  it  is  reversible  error  to  refuse  to  charge 
defense  of  purchase  of  forged  instrument,  where  issue  is  raised; 
Hopkins  v.  State  (Tez.  Cr.),  53  S.  W.  622,  failure  to  charge  law 
applicable  to  possessor  having  right  to  defend  property  in  his  pos- 
session, is  reversible  error,  where  issue  is  raised. 

Where  in  Prosecution  for  Theft  Evidence  of  Defendant's  Complicity 
is  wholly  circumstantial,  failure  to  instruct  on  that  character  of 
evidence  is  error. 

See  note,  69  L.  B.  A.  199. 

18  Tez.  Ap.  64-69,  BABBETT  v.  STATE. 

enlarge  That  if  Jury  have  a  Beasonable  Doubt  as  to  "whether  or 
mot  defendant  purchased  cow  in  good  faith"  tiiey  should  acquit,  is 
erroneous. 
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Approved  in  Boyd  ▼.  State,  24  Tex.  Ap.  583,  5  Am.  St.  Bep.  911, 
6  S.  W.  856,  purchase  of  stolezi  cow  after  the  theft,  whether  in  good 
or  bad  faith,  does  not  constitute  theft. 

It  18  not  Necessary  to  Prove  Nonconsant  of  Third  Joint  Owner  to 
taking  of  stolen  property,  when  ownership  was  alleged  in  only  two 
joint  owners. 

Beaffirmed  in  Atterberry  t.  State,  19  Tex.  Ap.  406. 

18  Tex.  Ap.  69-71,  SMITH  T.  STATE. 

Information  Held  Snfflcient  to  Charge  Offense  under  act  to  fix 
liability  of  agents  of  insurance  companies  acting  without  authority 
of  law. 

Approved  in  Brown  v.  State,  26  Tex.  Ap.  544,  10  S.  W.  113,  in- 
formation for  unlawfully  acting  as  insurance  agent  is  defective  which 
fails  to  allege  that  company  was  an  insurance  company. 

The  Burden  Is  on  Defendant  to  ProTe  That  the  Insurance  Company 
he  represented  had  complied  with  the  law. 

Approved  in  Leache  t.  State,  22  Tex.  Ap.  315,  3  S.  W.  547,  defense 
of  insanity  must  be  proved  by  accused. 

18  Tex.  Ap.  72-91,  PABKEB  ▼.  STATE. 

Evidence  Held  Sofflcient  as  Predicate  to  Introduction  of  testimony 
taken  at  examining  trial,  to  show  witness  had  removed  beyond  limits 
of  the  state. 

Approved  in  Conner  t.  State,  23  Tex.  Ap.  384,  5  S.  W.  191,  predi- 
cate for  introduction  of  testimony  taken  before  examining  court 
laid  by  showing  residence  out  of  state;  dissenting  opinion  in  Gline 
V.  State,  36  Tex.  Cr.  363,  61  Am.  St.  Bep.  881,  37  S.  W.  727,  majority 
holding  testimony  taken  at  an  examining  trial  cannot  be  used  on 
final  or  any  subsequent  trial  as  original  evidence. 

Former  Threats  Made  by  Defendant  Would  not  Operate  to  deprive 
him  of  right  of  self-defense. 

Beaffirmed  in  White  v.  State,  23  Tex.  Ap.  165,  3  S.  W.  714. 

No  Formal  Independent  Oath  is  Necessary  to  Establish  Predicata 
for  introduction  of  testimony  taken  at  examining  trial,  providing  it 
is  established  by  testimony  of  some  witness. 

Beaffirmed  in  Steagald  v.  State,  22  Tex.  Ap.  489,  3  S.  W.  777. 

18  Tex.  Ap.  91-107,  HOLDEN  V.  STATE. 

Averments  not  Essential  to  Charge  of  False  Packing  may  be  treated 
as  surplusage  and  the  indictment  held  good  for  the  offense  of  false 
packing  with  intent  to  defraud. 

Approved  in  McConnell  v.  State,  22  Tex.  Ap.  368,  3  S.  W.  701, 
if,  eliminating  surplusage,  an  indictment  avers  substantially  the  con- 
stituents of  the  offense,  it  is  good;  Jones  ▼.  State,  22  Tex.  Ap.  683, 
3  S.  W.  479,  it  was  error  for  court  to  charge  the  whole  of  article 
470  of  Penal  Code,  when  indictment  alleged  only  fraudulent  packing 
of  cotton;  Cudd  v.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  allegation 
in  indictment,  not  essential  to  charge  murder,  treated  as  surplusage; 
Clark  V.  State,  41  Tex.  Cr.  642,  56  S.  W.  621,  indictment  for  assault 
with  in  tout  to  rob,  after  elimination  of  surplusage,  held  good;  Moore 
V.  State,  20  Tex.  Ap.  279,  arguendo;  concurring  opinion  in  Dent  v. 
State,  43  Tex.  Cr.  151,  65  S.  W.  634,  majority  holding  indictment 
for  accessory  to  murder  in  aiding  convicted  murderer  to  escape  need 
not  allege  the  means  employed. 
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Oonfasslons,  AdmlBsioiiB,  or  Declarations  made  by  one  of  several 
persons  who  were  confederated  in  an  unlawful  enterprise,  if  made 
after  its  consummation,  are  not  evidence  against  the  others,  without 
their  acquiescence  in  them. 

Approved  in  Armstead  v.  State,  22  Tex.  Ap.  59,  see  2  S.  W.  629, 
and  Willeys  v«  State,  22  Tex.  Ap.  414,  3  S.  W.  573,  declarations  of 
a  co-conspirator,  made  in  absence  of  defendant  and  after  consum- 
mation of  conspiracy,  are  inadmissible;  Ex  parte  Kennedy  (Tex.  Cr.), 
57  9.  W.  648,  testimony  of  person  that  defendant  was  accused  of 
the  killing  is  inadmissible,  unless  it  be  shown  defendant  heard  accu- 
sation. 

Miscellaneous.— Cited  in  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W. 
302,  as  to  admissibility  of  testimony  of  witnesses  as  to  acts  and 
declarations  of  deceased  within  hour  after  poison  administered  to  him. 

18  Tex.  Ap.  107-116,  BBYANT  ▼.  STATE. 

All  Objections  Intended  to  be  Belied  on  mnst  be  Clearly  Stated. 
Failure  to  assert  an  objection  is  tantamount  to  a  waiver  of  all  objec- 
tions not  affirmatively  presented. 

Beaffirmed  in  Gilleland  v.  State,  24  Tex.  Ap.  528,  7  S.  W.  241; 
Pruitt  V.  State,  30  Tex.  Ap.  159,  16  S.  W.  775;  Wilkerson  v.  State, 
31  Tex.  Cr.  89,  19  S.  W.  903;  Burge  v.  State,  32  Tex.  Cr.  360,  23 
S.  W.  692;  Ogle  v.  State  (Tex.  Cr.),  58  S.  W.  1004. 

In  Homicide  Case  the  Blood-stained  Undershirt  of  Defendant  was 
properly  admitted  in  evidence. 

Approved  in  Guerrero  v.  State,  46  Tex.  Cr.  447,  80  S.  W.  1002, 
where  evidence  showed  arresting  officer  took  defendant  to  place  where 
track  was,  and  ordered  him  to  remove  shoe  and  that  officer  put  shoe 
in  track  and  it  fitted  exactly,  question  of  confession  while  under 
arrest,  requiring  warning,  not  involved;  Thompson  v.  State,  45  Tex. 
Cr.  192,  74  S.  W.  915,  applying  rule  where  officer  caused  defendant 
to  remove  shoe  and  measured  foot,  which  corresponded  with  foot- 
tracks  at  scene  of  crime;  Thornton  v.  State,  117  Wis.  345,  98  Am.  St. 
Bep.  924,  93  N.  W.  1109,  admitting  evidence  of  comparison  of  tracks 
near  scene  of  crime  with  shoe  which  accused  gave  officer  on  request 
after  arrest;  Bodriguez  v.  State,  32  Tex.  Cr.  263,  22  S.  W.  978,  not 
error  to  exhibit  to  jury  gun  and  bullet  with  which  killing  was  alleged 
to  have  been  done;  Ledbetter  v.  State,  35  Tex.  Cr.  198,  32  S.  W.  904, 
net  error  to  introduce  in  evidence  hide  of  alleged  stolen  cow;  Squires 
V.  State  (Tex.  Cr.),  54  S.  W.  771,  testimony  showing  shoe  of  defend- 
ant fitted  certain  tracks  is  admissible;  Spears  v.  State  (Tex.  Cr.),  56 
S.  W.  348,  clothes  of  deceased  are  properly  admitted  in  evidence; 
Gibbs  V.  State  (Tex.  Cr.),  20  S.  W.  920,  arguendo. 

Where  the  Evidence  Proved  No  Less  Offense  Than  Murder  in  the 
first  degree,  it  was  proper  to  restrict  instructions  to  that  offense. 

Beaffirmed  in  May  v.  State,  22  Tex.  Ap.  598,  3  S.  W.  782;  Blocker 
V.  State,  27  Tex.  Ap.  43,  10  S.  W.  442. 

18  Tex.  Ap.  116-120,  LEWIS  ▼.  STATE. 

Where  Evidence  Presented  Issue  of  Beasonable  Belief  of  defendant 
that  complaining  witness  and  defendant's  daughter  were  or  had 
been  engaged  in  fornication,  it  was  error  not  to  submit  this  issue 
to  jury. 

Beaffirmed  in  Garrett  v.  State,  36  Tex.  Cr.  233,  36  S.  W.  455. 

6  Tex.  Notes— 29 
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18  TVK.  Ap.  12a-123»  ALLEN  ▼.  STATE. 

An  Indictment  for  Burglary  With  Intent  to  Commit  Bape  must 
allege  forcible  entry,  intent  to  commit  a  felony  or  theft,  and  must 
set  forth  elements  of  intended  offense,  and  to  sustain  a  conviction 
all  these  allegations  must  be  proved. 

Approved  in  Mason  v.  State,  47  Tex.  Or.  404,  83  S.  «W.  690,  where 
evidence  on  trial  for  burglary  with  intent  to  commit  rape  showed 
only  that  while  standing  under  window  of  bedroom  defendant  at- 
tempted to  raise  girl's  nightgown  with  stick  and  withdrew  when  girl 
raised  up,  it  is  insufficient;  Melton  v.  State,  24  Tex.  Ap.  289,  6  S.  W. 
304,  in  nocturnal  burglary  forcible  entry  must  be  proved;  Black  v. 
State,  18  Tex.  Ap.  128,  arguendo. 

18  Tex.  Ap.  124-130,  BLACK  T.  STATE. 

Indictment  for  Bnr||lariou8  Entry  in  Daytime  need  not  allege  that 
entry  was  without  consent  of  owner  or  anyone  authorized  to  give 
such  consent. 

Reaffirmed  in  Smith  v.  State,  22  Tex.  Ap.  353,  3  S.  W.  2^9. 

In  sui  Indictment  for  Burglary  With  Intent  to  Commit  Theft,  it 
is  permissible  to  charge  entry  with  intent  to  steal,  and  also  theft 
after  entry,  in  the  same  count,  and  the  burglarious  intent  must  be 
alleged  in  the  indictment. 

Approved  in  Bartlett  v.  State,  21  Tex.  Ap.  501,  2  S.  W.  829,  in- 
dictment for  assault  with  intent  to  murder  is  fatally  defective  where 
it  fails  to  charge  "intent"  directly  and  positively;  Williams  v.  State, 
24  Tex.  Ap.  72,  5  S.  W.  839,  indictment  which  charges  two  offenses, 
80  that  defendant  might  have  been  convicted  of  burglary  or  theft, 
is  good  for  burglary;  Hammons  v.  State,  29  Tex.  Ap.  446,  447,  16 
S.  W.  100,  indictment  for  burglary  failing  to  charge  intent  to  com- 
mit a  felony  or  theft  is  bad. 

Where  the  Case  is  One  Wholly  of  Circumstantial  Evidence,  the 
jury  should  be  properly  instructed  with  regard  to  the  rules  pertaining 
to  that  character  of  testimony. 

Approved  in  Counts  v.  State,  19  Tex.  Ap.  452,  conviction  for  theft 
of  horse  reversed  for  failure  to  charge  law  relating  to  circumstantial 
evidence;  Biley  v.  Stat^  20  Tex.  Ap.  106,  conviction  for  manslaughter 
reversed  for  failure  to  charge  law  relating  to  circumstantial  evidence; 
dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  168,  118  S.  W. 
1067,  majority  holding  evidence  not  circumstantial  so  as  to  require 
charge  thereon.     See  note,  69  L.  B.  A.  197. 

At  Conoonon  Law  It  was  Sufllcienty  in  All  Cases  Where  a  Felony 
had  actually  been  committed,  to  allege  the  commission  without  the  in- 
tent. 

Reaffirmed  in  Hammons  v.  State,  29  Tex.  Ap.  447,  16  S.  W.  100. 

It  is  not  Necessary  That  the  Indictment  for  Burglary  with  intent 
to  commit  theft  should  specifically  describe  the  property  intended  to 
be  stolen. 

Approved  in  Davis  t.  State  (Tex.  Cr.),  23  S.  W.  688,  indictment  for 
burglary  need  not  describe  the  property  stolen. 

Intent  in  Burglary  Need  not  be  Proved  by  Express  or  positive  evi- 
dence, but  by  best  evidence  of  which  case  is  susceptible. 

Approved  in  Moore  v.  State,  52  Tex.  Cr.  366,  107  S.  W.  356,  follow- 
ing rule. 

18  Tez.  Ap.  130-134,  HUGHES  Y.  STATE. 

An  Application  for  a  Continuance  Acted  npon  In  Advance  of  the 
trial  can  only  be  determined  from  facts  as  they  are  then  known. 
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Approved  in  Irvine  v.  State,  20  Tex.  Ap.  40,  that  proposed  evidence 
may  be  cumulative  of  evidence  subsequently  elicited  from  other  wit- 
nesses is  not  ^ound  for  refusing  first  application  for  continuance. 

18  Tex.  Ap.  134-166,  61  Am.  Bep.  296,  HERNANDEZ  v.  STATE. 

Instance  of  Indictment  for  Perjury  Held  to  Contain  every  averment 
essential  to  charge  offense  of  perjury. 

Approved  in  Turner  v.  State,  30  Tex.  Ap.  693,  18  S.  W.  793,  indict- 
ment for  perjury  held  defective  as  not  assigning  perjury  by  proper 
averments. 

In  All  Cases  Where  by  Law  Two  Witnesses  or  one  with  corroborat- 
ing circumstances  are  required  to  authorize  a  conviction,  if  the  re- 
quirement be  not  fulfilled,  the  court  shall  instruct  the  jury  to  render 
a  verdict  of  acquittal. 

Approved  in  Smith  v.  State,  22  Tex.  Ap.  200,  2  S.  W.  544,  where  one 
of  two  witnesses  in  perjury  trial  is  impeached,  failure  to  instruct 
on  the  issue  thus  raised  is  reversible  error;  Wilson  v.  State,  27  Tex. 
Ap.  49,  11  Am.  St.  Rep.  181,  10  S.  W.  750,  in  perjury  trial  it  is  error 
not  to  charge  article  746  of  Code  of  Criminal  Procedure  or  its  sub- 
stance, where  defendant  has  not  confessed.  See  note,  85  Am.  Dec. 
499. 

An  Attorney  at  Law  shall  not  Disclose  a  Communication  made  to 
him  by  his  client  during  the  existence  of  that  relationship,  nor  dis- 
close any  oth«r  fact  which  came  to  the  knowledge  of  such  attemey 
by  reason  of  such  relationship. 

Approved  in  Rosebud  v.  State,  50  Tex.  Cr.  477,  98  S.  W.  859,  where 
one  accused  of  perjury  in  affidavit  for  new  trial  in  another  case  went 
to  attorney  to  aid  him  in  procuring  such  new  trial,  communications 
thereon  made  to  attorney  are  inadmissible;  Walker  v.  State,  19  Tex. 
Ap.  181,  third  person  may  testify  to  facts  learned  while  present  at 
conference  between  attorney  and  client. 

Distinguished  in  Yardley  v.  State,  50  Tex.  Cr.  646,  123  Am.  St.  Rep. 
869,  100  S.  W.  400,  in  murder  trial,  not  error  to  compel  defendant's 
attorney  to  testify  as  witness-  to  what  defendant,  whom  he  repre- 
sented, had  testified  to  on  first  trial. 

A  New  Trial  most  be  Applied  for  Within  Two  Days  After  Convlc- 
tion;  but  for  good  cause  shown,  the  court,  in  cases  of  felony,  may  al- 
low the  application  to  be  made  at  any  time  before  adjournment  of 
the  term  at  which  the  conviction  was  had. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  380,  113  S.  W.  17,  upholding 
refusal  of  new  trial  in  forgery  where  motion  filed  five  days  after  con- 
viction alid  no  reason  given  why  it  was  not  filed  earlier;  Hart  v.  State, 
21  Tex.  Ap.  171,  17  S.  W.  421,  where  court  entertained  motion  for 
new  trial,  filed  more  than  two  days  after  conviction,  presumption  is 
that  good  cause  was  shown.. 

18  Tex.  Ap.  156-172,  MILES  ▼.  STATE. 

If  There  be  Adequate  Cause  to  Arouse  the  Passion,  and  upon  a  sud- 
den impulse  a  party  rashly  and  inconsiderately  kills,  he  would  be 
guilty  of  manslaughter. 

Reaffirmed  in  Van  v.  State,  21  Tex.  Ap.  691,  2  S.  W.  883. 

In  Passing  upon  the  Sufficiency  of  the  Caose  to  arouse  the  passion 
and  its  degree,  the  jury,  instead  of  being  restricted  in  their  investi- 
gation to  what  occurred  at  the  time  of  the  homicide,  should  have  been 
instructed  to  look  at  all  the  facts'  in  the  case. 

Reaffirmed  in  Johnson  v.  State,  22  Tex.  Ap.  226,  2  S.  W.  615; 
Bracken  v.  State,  29  Tex.  Ap.  367,  16  S.  W.  194;  Spangler  t.  State, 
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42  Tex.  Or.  244,  61  S.  W.  317.  Approved  in  Fleming  ▼.  State,  54  Tex. 
Cr.  341,  114  S.  W.  384,  where  one  portion  of  ci^SLTge  told  jury  that 
provocation  constituting  adequate  cause  to  reduce  crime  to  manslaugh- 
ter must  arise  at  time  of  killing,  and  in  preceding  charge  jury  told 
to  consider  all  circumstances  in  determining  adequacy  of  provocation, 
there  was  no  error;  Howard  v.  State,  23  Tex.  Ap.  279,  280,  5  S.  W. 
236,  overt  acts  in  connection  with  previous  threats  raised  issue  of 
manslaughter;  Orman  v.  State,  24  Tex.  Ap.  504,  6  S.  W.  545,  charge 
held  erroneous  which  failed  to  submit  for  consideration  as  "adequate 
cause"  threats  against  and  search  for  defendant  by  deceased;  Cochran 
V.  State,  28  Tex.  Ap.  430,  13  S.  W.  652,  charge  erroneous  as  being 
too  restrictive  on  issue  of  "adequate  cause"  where  conviction  was  for 
murder  in  second  degree;  Baltrip  v.  State,  30  Tex.  Ap.  548,  17  S.  W. 
1107,  court  should  charge  on  manslaughter  where  evidence  raised  that 
issue  by  showing  previous  provocation  by  deceased  was  about  to  be 
renewed. 

If  an  Effort  was  Made  to  Talce  Defendant's  Life  before  he  shot,  he 
could  stand  upon  this  fact,  without  threats. 

Approved  in  Swain  v.  State,  48  Tex.  Cr.  103,  86  S.  W.  338,  following 
rule. 

18  Tex.  Ap.  172-174,  CANKOK  T.  STATE. 

In  a  Trial  for  Theft,  the  Market  Value  of  Hogs  is  the  proper  cri- 
terion by  which  to  judge  of  the  nature  of  the  offense. 

Approved  in  Burrows  v.  State,  137  Ind.  475,  45  Am.  St.  Bep.  212, 
87  N.  E.  271,  market  value,  and  not  original  cost,  of  stolen  article  is 
the  criterion  by  which  to  determine  the  grade  of  larceny. 

18  Tex.  Ap.  174-179,  61  Am.  Bep.  298,  LEHAIAN  ▼.  STATE. 

Posseesion  of  Stolen  Property  is  but  a  Oircomstance  from  which 
guilt  may  be  presumed  or  inferred;  such  possession  must  be  personal, 
recent,  unexplained,  and  involve  a  distinct  and  conscious'  assertion  of 
ownership  by  defendant. 

Approved  in  Keipp  v.  State,  51  Tex.  Cr.  420,  103  S.  W.  393,  where 
in  theft  evidence  showed  there  was  no  market  value  of  stolen  goods 
in  county  where  stolen,  their  value  is  amount  which  it  would  take  to 
replace  them  where  stolen;  Porter  v.  State,  45  Tex.  Cr.  67,  73  S.  W. 
1053,  holding  open  use  of  stolen  goods  and  defendant's  explanation 
that  he  bought  some  from  peddler,  a  reasonable  explanation;  Taylor 
V.  Territory  of  Arizona,  7  Ariz.  239,  64  Pac.  425,  upholding  charge  in 
burglary  that  where  goods  taken  in  burglary  are  soon  thereafter 
found  in  exclusive  possession  of  one  who  gives  false  account  of  man- 
ner of  acquiring  pobsession,  proof  of  such  possession  and  guilty  con- 
duct is  evidence  of  his  theft  thereof,  as  well  as  of  use  of  means  by 
which  access  to  them  was  obtained;  Schultz  v.  State,  20  Tex.  Ap.  311, 
Ayres  v.  State,  21  Tex.  Ap.  406,  17  S.  W.  254,  and  Bobinson  v.  State, 
22  Tex.  Ap.  691,  3  S.  W.  737,  recent  possession  of  stolen  property  is 
not  alone  sufficient  to  establish  theft;  Bean  v.  State,  24  Tex.  Ap.  12, 
5  S,  W.  526,  conviction  of  theft  not  supported  by  evidence,  where 
possession,  not  recent,  was  explained;  Moreno  v.  State,  24  Tex.  Ap. 
403,  6  S.  W.  300,  recent  possession  of  stolen  property,  where  defend- 
ant was  given  no  opportunity  to  explain,  is  not  sufficient  to  convict 
for  theft;  Bomero  v.  State,  25  Tex.  Ap.  396,  see  8  S.  W.  642,  posses- 
sion of  property,  to  raise  a  presumption  of  guilt,  must  be  recent; 
Bayne  v.  State,  29  Tex.  Ap.  138,  15  S.  W.  405,  where  defendant  found 
in  exclusive  custody  of  property  and  in  act  of  concealing  it  in  his 
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valise,  his  assertion  of  ownership  is  pOsitiyely  proved.    See  notes,  3 
Am.  St.  Bep.  693;  5  Am.  St.  Bep.  896. 

Where  the  Case  is  One  of  Oircuntftaiitlal  Evidence  Only,  the  law 
applicable  to  such  proof  should  be  given  in  the  charge  to  the  jury. 

Beaffirmed  in  Boyd  v.  State,  24  Tex.  Ap.  581,  5  Am.  St.  Bep.  909, 
6  S.  W.  855. 

Possession  of  Stolen  Property  mnst  b*  Established  by  positive  testi- 
mony or  by  circumstances  fixing  the  possession  in  the  defendant  be- 
yond a  reasonable  doubt. 

Approved  in  Scott  v.  State,  19  Tex.  Ap.  832,  proof  of  possession  of 
defendant  must  be  established  by  proof  of  every  circumstance  essen- 
tial to  conclusion  of  his  possession. 

Whether  Eecent  or  Bemote,  Possession  of  Stolen  Property  is  a  cir- 
cumstance which  may  be  conbidered  by  the  jury  in  connection  with 
the  other  evidence. 

Beaffirmed  in  Willis  v.  State,  24  Tex.  Ap.  589,  6  S.  W.  859.  Ap- 
proved in  Florez  v.  State,  26  Tex.  Ap.  481,  9.S.  W.  773,  question  of 
recent  possession  should  have  been  submitted  to  jury. 

18  Tex.  Ap.  179-198,  D0X7GHTY  ▼.  STATE. 

Deposition  of  Witness  Who  was  Competent  When  Taken,  but  who 
after  itb'  taking  and  before  defendant's  trial,  was  indicted  for  same 
offense  as  defendant,  is  admissible. 

Approved  in  Dodson  v.  State,  52  Tex.  Cr.  249,  106  S.  W.  379, 
where  defendant's  principal  witness  had  been  first  arrested  with  de- 
fendant for  same  offense,  but  then  released  and  not  indicted  by  sev- 
eral grand  juries,  and  when  subpoenaed  had  been  arrested  day  before 
trial  and  placed  in  dock  during  trial  and  allowed  to  testify  for  de- 
fendant on  condition  that  he  tell  truth,  there  was  reversible  error; 
Bennett  v.  State,  47  Tex.  Cr.  59,  81  S.  W.  33,  condemning  effort  of 
prosecuting  attorney  to  disqualify  witness  by  indictment. 

18  Tex.  Ap.  198-211,  VENTEBS  T.  STATE. 

After  Nolle  Prosequi  Defendant  cannot  be  Held  in  custody. 

See  note,  56  L.  B.  A.  523. 

Instance  Where  Discharge  for  Failure  to  Grant  Defendant  speedy 
trial  was  sought  by  pleading  to  indictment. 

See  note,  56  L.  B.  A.  544. 

18  Tex.  Ap.  212-213,  MOOBE  v..  STATE. 

Where  the  Truth  of  the  Causes  Set  Forth  in  a  motion  for  a  new  trial 
have  not  been  converted  by  the  state,  the  court  should  grant  a  new 
trial. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  495,  3  S.  W.  780,  where 
the  facts  alleged  in  motion  for  a  new  trial  are  capable  of  proof,  state 
should  take  issue  upon  them. 

18  Tex.  Ap.  213-224,  THOMAS  ▼.  STATE. 

Where  It  Does  not  Appear  from  the  Indictment  that  it  was  pre- 
sented in  the  proper  court,  it  should  be  quashed,  though  the  defect 
is  one  only  of  form. 

Approved  in  Niland  v.  State,  19  Tex.  Ap.  176,  objection  to  indict- 
ment that  it  was  not  presented  in  district  court,  cannot  be  availed 
of  on  motion  in  arrest  of  judgment;  Bo  wen  v.  State,  28  Tex.  Ap.  498, 
13  S.  W.  788,  and  Murphey  v.  State,  29  Tex.  Ap.  508,  16  S.  W.  418, 
indictment  must  show  it  was  presented  in  the  proper  court. 

An  Alleged  Forged  Instmment  must  be  Set  Out  in  thd  indictment 
according  to  its  tenor.    If  the  instrument  is  lost,  destroyed  or  other- 
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wise  inaccessible;  the  disabling  fact  may  be  alleged,  and  then  the 
substance  only  will  suffice. 

Approved  in  Fischl  v.  State,  54  Tex.  Cr.  58,  111  S.  W.  412,  when  in- 
dictment set  out  alleged  forged  bill  of  lading  by  its  tenor  and  bill 
offered  in  evidence  varied  materially  therefrom,  variance  was  fatal; 
Baird  v.  State,  51  Tex.  Cr.  323,  101  S.  W.  991,  admitting  note  answer- 
ing general  description  of  one  set  out  in  forgery  indictment,  though 
it  bore  different  date;  Smith  v.  State,  18  Tex.  Ap.  401,  where  alleged 
false  instrument  is  set  out  in  indictment  substantially  only,  without 
alleging  reason  why  it  is  not  set  out  in  haec  verba,  the  indictment  is 
fatally  defective. 

Where  It  la  Sought  to  Impeach  a  Defendant's  Witness,  the  defend- 
ant may  prove  the  general  good  character  of  the  witness,  and  his 
reputation  for  truth  and  veracity. 

Beaffirmed  in  Phillips  v.  State,  19  Tex.  Ap.  164;  Ledbetter  v.  State 
(Tex.  Cr.),  29  S.  W.  480.  Approved  in  Harris  v.  State,  49  Tex.  Cr. 
340,  94  S.  W.  227,  permitting  testimony  of  state's  witnesses  for  truth 
where  he  had  been  submitted  to  cross-examination  tending  to  impute 
falsity  of  testimony,  and  before  defense  introduced  its  testimony; 
Neill  V.  State,  49  Tex.  Cr.  222,  91  8.  W.  793,  where  state  in  rebuttal 
introduced  testimony  impeaching  testimony  of  defendant,  latter  on 
sur-rebuttal  may  show  reputation  for  truth;  Swain  v.  State,  48  Tex. 
Cr.  104,  86  S.  W.  338,  where  defendant's  testimony  sought  to  be  con- 
tradicted by  his  testimony  in  other  proceeding,  he  may  show  his 
general  reputation  for  truth. 

It  is  Error  to  Permit  Expert  Witness  to  Make  Imitation  of  forged 
signature  and  exhibit  it  to  jury  for  comparison. 

See  notes,  63  L.  B.  A.  440;  62  L.  B.  A.  873. 

Miscellaneous. — ^Vanvickle  v.  State,  22  Tex.  Ap.  626,  2  S.  W.  643, 
cited  as  an  illustration  where  the  allegation  that  the  grand  jury  was 
that  of  a  certain  county  was  only  made  inferentially;  Grooms  v.  State, 
40  Tex.  Cr.  329,  50  8.  W.  372,  cited  as  authority  for  admission  of 
photographic  copies  of  writings  in  possession  of  adverse  party. 

18  Tex.  Ap.  224-225,  MABTIN  ▼.  STATE. 

Counterfeiting  is  an  Offense  Against  the  LawB  of  the  state,  and  the 
state  courts  have  jurisdiction  to  try  and  punish  parties  guilty  thereof. 

Approved  in  Stroube  v.  State,  40  Tex.  Cr.  583,  51  S.  W.  358,  Con- 
gress has  expressly  reserved  and  recognized  the  jurisdiction  of  state 
courts  over  counterfeiting. 

18  Tex.  Ap.  225-226,  SLOAN  ▼.  STATE. 

In  an  Indictment  for  Theft,  the  TaJdng  must  be  Alleged  to  have 
been  "fraudulent."  The  words  "unlawful  and  feloniously"  cannot 
supply  its  place. 

Approved  in  Ortis  v.  State,  18  Tex.  Ap.  282,  Spain  v.  State,  19  Tex. 
Ap.  469,  and  McPherson  v.  State,  20  Tex.  Ap.  194,  indictment  for  theft 
which  fails  to  allege  taking  was  fraudulent  is  insufficient;  Ware  v. 
State,  19  Tex.  Ap.  14,  allegation  in  indictment  that  property  was 
"feloniously"  taken  is  insufficient. 

18  Tex.  Ap.  232-260,  MILLEB  ▼.  STATE. 
If  the  Testimony  Set  Forth  in  an  Applicatioa  for  Continuance  is 

material,  and  the  facts  therein  stated  are  probably  true,  the  defendant 
is  entitled  to  a  new  trial  as  a  matter  of  right. 

Beaffirmed  in  Irvine  v.  State,  20  Tex.  Ap.  40.  Approved  in  Harris 
V.  State,  18  Tex.  Ap.  293,  action  of  court  on  application  for  a  continu- 
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anee  slionld  not  be  arbitrary,  but  based  on  sound  discretion;  Adams 
T.  State,  19  Tex.  Ap.  12,  continuance  should  be  granted  where  testi- 
mony desired  is  material  and  probably  true,  eyen  though  it  be  cumula- 
tive. 

Witness  may  State  That  Thxee-qnarters  of  an  Hour  after  murder  he 
taw  defendant  and  that  he  "was  excited." 

Approved  in  Elsworth  v.  State,  54  Tex.  Cr.  40,  111  S.  W.  964,  state's 
witness  may  testify  that  defendant  and  his  companion,  "acted  kind  of 
funny"  when  seen  shortly  after  homicide;  Watson  v.  State,  52  Tex. 
Cr.  88,  105  S.  W.  511,  witness  may  testify  that  conversation  of  de- 
ceased with  defendant  and  his  conduct  toward  defendant,  shortly 
prior  to  homicide  was  apparently  friendly;  Campos  v.  State,  50  Tex. 
Cr.  292,  97  S.  W.  102,  witness  in  murder  case  may  state  whether 
parties  expressed  themselves  in  angry  tone  of  voice  or  otherwise; 
Jackson  v.  State,  44  Tex.  Cr.  262,  70  S.  W.  761,  on  trial  for  embezzle- 
ment, statement  of  attorney  who  drew  up  papers  in  original  transaction 
that  defendant  "seemed  much  surprised  about  the  note"  is  admissible. 


18  Tex.  Ap.  26^269,  KELLEY  v.  STATE. 

Evidence  of  Extraneous  Crimes  are  Admissible  in  evidence  to  prove 
identity  of  transaction  in  question,  to  explain  the  intent  of  accused, 
and  when  it  forms  a  link  in  a  chain  of  circumstances  which  tends  to 
fasten  guilt  upon  the  defendant. 

Reaffirmed  in  Holmes  v.  State,  20  Tex.  Ap.  519;  Alexander  v.  State, 
21  Tex.  Ap.  410,  17  S.  W.  140;  Wheeler  v.  State,  23  Tex.  Ap.  599,  5 
S.  W.  161;  Beno  v.  State,  25  Tex.  Ap.  110,  see  7  S.  W.  533;  Hanley 
V.  State,  28  Tex.  Ap.  376,  13  S.  W.  143.  Approved  in  Gardner  v.  State, 
55  Tex.  Cr.  395,  117  S.  W.  140,  on  trial  for  theft  it  is  error  to  admit 
evidence  of  another  theft  from  another  party,  wholly  independent  of 
theft  at  issue;  Harwell  v.  State,  22  Tex.  Ap.  253,  2  S.  W.  607,  evidence 
property  admitted  regarding  two  yearlings  not  mentioned  in  indict- 
ment for  receiving  stolen  property;  Davidson  v.  State,  22  Tex.  Ap. 
382,  3  S.  W.  665,  record  of  another  case  is  admissible  in  evidence,  but 
its  purpose  must  be  explained  in  charge  to  jury;  Taylor  v.  State,  22 
Tex.  Ap.  546,  3  S.  W.  756,  evidence  of  other  criminal  acts  of  like 
character  is  admissible  in  evidence,  but  the  purpose  of  their  admission 
should  be  explained  to  jury;  Williams  v.  State,  24  Tex.  Ap.  417,  6  S. 
W.  318,  evidence  of  distinct  thefts  at  other  times  and  places  than  one 
in  question  is  inadmissible;  Gentry  v.  State,  25  Tex.  Ap.  616,  8  S.  W. 
926,  failure  to  charge  as  to  purpose  of  evidence  showing  theft  of  other 
property  at  same  time  and  place  as  theft  at  bar,  is  not  reversible  error 
unless  excepted  to;  Kitchen  v.  State,  26  Tex.  Ap.  172,  9  S.  W.  463, 
where  judgment  of  acquittal  in  another's  case  is  admitted  in  evidence, 
failure  to  charge  as  to  its  purpose  and  to  explain  it  is  reversible  error; 
Nixon  V.  State,  31  Tex.  Cr.  209,  20  S.  W.  364,  evidence  of  defendant's 
possession  of  property  stolen  prior  to  theft  for  which  he  was  on  trial 
was  inadmissible;  Kelley  v.  State,  31  Tex.  Cr.  213,  20  S.  W.  365,  evi- 
dence of  burglary  of  another  place  in  the  same  town  on  the  same  night 
was  properly  admitted;  Martin  v.  State,  36  Tex.  Cr.  127,  35  S.  W.  977, 
failure  of  court  in  its  charge  to  limit  purpose  of  evidence  of  extrane- 
ous fraudulent  transactions  was  fundamental  error;  McGlasson  v. 
State,  37  Tex.  Cr.  623,  66  Am.  St.  Eep.  844,  40  S.  W.  504,  it  was  not 
error  to  admit  evidence  of  extraneous  forgeries  committed  before  and 
after  forgery  in  question;  Mclver  t.  State  (Tex.  Cr.),  60  S.  W.  50,  and 
Denton  ▼.  State,  42  Tex.  Cr.  430,  60  S.  W.  672,  evidence  of  theft 
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not  contemporaneous  with  theft  in  question  is  not  admissible.     8ee 
note,  62  L.  B.  A.  197. 

Distinguished  in  Thornlej  t.  State,  36  Tez.  Cr.  124,  61  Am.  St.  Bep. 
639,  35  S.  W.  982,  it  is  fundamental  error  not  to  charge  upon,  and 
limit  testimony  as  to,  extraneous  erimes,  when  there  is  danger  of 
prejudice  to  defendant. 

18  Tez.  Ap.  270-276,  61  Am.  Bep.  809,  WILSON  ▼.  STATE. 

Where  an  Issue  was  Miule  by  the  Testimony  as  to  whether  an  article 
was  taken  for  a  mere  temporary  use  or  for  a  permanent  appropriation, 
it  should  have  been  submitted  to  the  jury,  whether  such  instruction 
was  asked  or  not. 

Beaffirmed  in  Schultz  t.  State,  30  Tex.  Ap.  94,  see  16  S.  W.  756. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  379,  97  S.  W.  474,  applying 
principle  on  trial  for  theft  of  ring  by  bailee  where  he  pawned  it  and 
claimed  he  was  inveigled  into  bunco  card  gam6  and  first  intended  to 
redeem  it  but  changed  his  mind. 

Distinguished  in  King  v.  State  (Tex.  Cr.),  67  S.  W.  410,  where  in 
burglary  it  was  shown  that  brace  taken  from  burglarized  house  was 
found  on  defendant  when  arrested  in  another  house,  refusal  to  in- 
struct as  to  whether  brace  taken  for  temporary  use  proper. 

To  Constitnte  Theft  the  Taking  of  Property  must  be  with  the  intent 
to  appropriate  it  permanently  to  the  use  of  the  taker,  and  not  with 
the  intent  to  use  it  temporarily  only.    ' 

See  notes,  4  Am.  St.  Bep.  645;  7  Am.  St.  Bep.  23;  40  Am.  St.  Bep. 
763. 

18  Tex.  Ap.  275-280,  HSSKEW  ▼.  STATE. 

If  the  Account  Oiven  by  the  Defendant  of  the  reasons  which  in- 
duced him  to  take  the  animal  was  believed  by  the  defendant  to  be 
true,  whether  it  was  true  or  not,  the  jury  should  acquit. 

Approved  in  Lawrence  v.  State  (Tex.  Cr.),  30  S.  W.  669,  charge 
which  made  defendant's  defense  depend  upon  ownership,  instead  of 
defendant's  belief  in  such  ownership,  was  erroneous.  See  note,  7  L. 
B.  A.  (n.  s.)  1150. 

Taking  from  One  Who  is  Supposed  to  be  the  Duly  authorized  agent 
of  the  owner,  is  not  larceny. 

See  note,  88  Am.  St.  Bep.  605. 

18  Tex.  Ap.  282-283,  0ETI8  ▼.  STATE. 

An  Accomplice  is  Any  Person  Who  has  Participated  in  the  com- 
mission of  a  crime,  either  as  principal  or  accessory,  or  in  any  manner 
which  makes  him  particeps  criminis. 

See  note,  98  Am.  St.  Bep.  159. 

In  Absence  of  Statement  of  Facts,  Appellate  Court  cannot  say  that 
erroneous  charge  is  prejudicial. 

Approved  in  Helloway  v.  State,  53  Tex.  Cr.  251,  110  S.  W.  748,  ap- 
plying principle  in  prosecution  for  violation  of  local  option  law. 

18  Tex.  Ap.  283-284,  BXJBNETT  ▼.  STATE. 

Bail  Bond  That  Bequires  the  Principal  to  Appear  at  a  Time  when 
there  can  legally  be  no  term  of  the  court  in  which  he  is  required  to 
appear  is  fatally  defective. 

Beaffirmed  in  Douglass  v.  State,  26  Tex.  Ap.  250,  9  S.  W.  734.  Ap- 
proved in  Wegner  v.  State,  28  Tex.  Ap.  420,  422,  13  S.  W.  608,  609, 
bail  bond  which  requires  principal  to  appear  "on  the  first  Monday 
in  November,  A.  D.  188,"  is  fatally  defective;  Mackeny  v.  State,  38 
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Tex.  Cr.  25,  40  S.  W.  983,  bail  bond  requiring  principal  to  appear 
seyeral  months  before  bond  was  executed  is  a  nullity. 

JTadgment  VUA  Whlcb  Fails  to  State  That  the  Same  will  be  Made 
Final  unless  good  cause  be  shown  at  the  next  term  of  the  court  whj 
the  defendant  did  not  appear  is  invalid. 

BeafiSrmed  in  Mclntyre  v.  State,  19  Tex.  Ap.  443. 

18  Tex.  Ap.  284-286,  McINTOSH  ▼.  STATE. 

Indictment  for  Theft  of  Property  Belonging  to  More  Than  One 
Owner  must  negative  the  consent  of  each  of  the  owners. 

Approved  in  Williams  ▼.  State,  19  Tex.  Ap.  279,  it  is  sufficient  to 
allege  want  of  consent  of  both  members  of  firm  in  which  ownership 
was  alleged;  Williama  ▼.  State,  23  Tex.  Ap.  620,  5  8.  W.  130,  and 
Taylor  t.  State,  23  Tex.  Ap.  640,  5  S.  W.  142,  indictment  for  theft  is 
fatally  defective  which  fails  to  negative  consent  of  each  of  joint 
owners  of  stolen  property;  Toung  v.  State,  42  Tex.  Cr.  302,  59  S.  W. 
891,  indictment  for  burglary  is  fatally  defective  which  fails  to  nega- 
tive consent  of  each  of  joint  owners  of  stolen  property. 

18  Tez.  Ap.  287-295,  HABBIS  ▼.  STATE. 

When  After  Having  Overruled  the  Application  for  a  continuance 
in  the  first  instance,  the  court  is  called  a  second  time  to  consider  its 
materiality  and  truth  in  connection  with  all  the  evidence  in  the  case, 
on  the  motion  for  a  new  trial,  a  sound  discretion  should  be  exercised 
as  contradistinguished  from  a  mere  arbitrary  discretion. 

Beaffirmed  in  Tantis  v.  State,  49  Tex.  Cr.  404,  94  S.  W.  1020;  Adams 
V.  State,  19  Tex.  Ap.  12;  Irvine  v.  State,  20  Tex.  Ap.  40;  Frazier  v. 
State,  22  Tex.  Ap.  123,  2  S.  W.  637.    See  note,  38  L.  B.  A.  723,  746. 

Kleptomania  is  a  Species  of  Insanity  which,  if  clearly  established, 
will  render  its  subject  morally  irresponsible  for  the  crime  of  theft. 

Approved  in  Parsons  v.  State,  81  Ala.  592,  60  Am.  Bep.  206,  2  So. 
864,  mental  capacity  to  distinguish  between  right  and  wrong  not 
legal  test  of  responsibility  for  crime.  See  notes,  60  Am.  Bep.  216; 
89  Am.  St.  Bep.  387;  18  L.  B.  A.  229. 

Nonprofessional  Witnesses  Should  be  Allowed  to  State  Their  Opinion 
as  to  the  sanity  of  the  party,  derived  from  their  knowledge  and 
observation  of  him. 

Approved  in  VcLeod  v.  State,  31  Tex.  Cr.  333,  20  S.  W.  749,  evi- 
dence of  judge  who  presided  at  first  trial  of  defendant  inadmissible 
on  issue  of  defendant's  insanity.  See  notes,  89  Am.  St.  Bep.  388; 
38  L.  B.  A.  721,  722,  723,  746. 

Kleptomania  is  an  Abnormal  Condition  Which  is  Produced  by,  or 
results  from,  disease,  and  the  abnormal  tendency  continues  after  the 
disease,  to  all  external  appearances,  has  ceased. 

See  note,  89  Am.  St.  Bep.  386. 

Miscellaneous. — Dissenting  opinion  in  Parsons  v.  State,  81  Ala.  603, 
£  So.  871,  cited  as  deciding  nothing  material  to  the  question  in  hand. 

18  Tex.  Ap.  295-298,  OBAGG  ▼.  STATE. 

A  Material  Alteration  Made  in  a  Bail  Bond  without  the  consent 
of  the  obligors  will  discharge  them. 

Approved  in  Wegner  v.  State,  28  Tex.  Ap.  420,  422,  13  S.  W.  608, 
609,  where  sheriff  changed  "188"  to  "1889"  (date  when  defendant 
was  to  appear),  in  bail  bond  sureties  were  discharged  from  liability; 
Butler  V.  State,  31  Tex.  Cr.  64,  19  S.  W.  676,  where  date  for  ap- 
pearance of  defendant  was  changed  in  bail  bond  from  "1890"  to 
"1891,"   sureties  were   discharged  from  liability;    Simpson   v.   State 
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(Tex.  Gr.),  25  S.  W.  425,  fatally  defective  reeognizanee  cannot,  in 
vacation,  be  amended  to  comply  with  law.  See  note,  86  Am.  St. 
Bep.  106. 

The  Sheriff  has  Legal  Authority  to  Take  a  Bail  Bond  when  the 
district  court  is  not  in  session. 

Beaffirmed  in  La  Bose  t.  State,  29  Tex.  Ap.  216,  15  S.  W.  34. 

Defects  of  Form  in  Citation  are  Amendable  under  direction  of  court. 

Approved  in  White  v.  State  (Tex.  Cr.),  74  S.  W.  770,  where  in  ac- 
tion on  forfeited  bail  bond,  defendant  was  in  court  and  had  con- 
tinued cause,  court  could  amend  citation  by  changing  date  thereof 
to  correspond  to  judgment  nisi. 

18  Tez.  Ap.  298-301,  SCOGGINS  T.  STATE. 

If  a  Bribe  is  Offered  to  Induce  a  Witness  to  Avoid  a  Subpoena  or 
other  legal  process,  it  is  not  necessary  for  the  indictment  to  allege 
the  issuance  of  the  subpoena  or  other  process. 

See  note,  97  Am.  Dec.  714. 

18  Tex.  Ap.  302(-310,  HUMPHBIES  ▼.  STATE. 

If  the  Effect  of  Attempting  to  Establish  an  Alibi  is  to  create  a 
reasonable  doubt  aa  to  the  guilt  of  the  defendant,  it  should  work  an 
acquittal. 

Beaffirmed  in  Gallaher  v.  State,  28  Tex.  Ap.  267,  12  S.  W.  1088,  and 
State  V.  Thornton,  10  S.  D.  359,  73  N.  W.  199.  Approved  in  Sham- 
burger  V.  State,  24  Tex.  Ap.  458,  6  S.  W.  542,  charge  is  erroneous 
which  instructs  jury  to  acquit  if  they  believe  defendant  did  not  fire 
fatal  shot. 

An  Alibi  is  not  an  Affirmative  Proposition  by  the  Defendant,  with 
the  burden  of  proof  resting  on  him. 

See  note,  41  L.  B.  A.  534. 

18  Tex.  Ap.  311-313,  MOSELY  ▼.  STATE. 

Where  the  Exception  Is  so  Incorporated  With  the  Language  de- 
fining the  offense  that  the  ingredients  of  the  offense  cannot  be  accu- 
rately and  clearly  described  if  the  exception  is  omitted,  the  indictment 
must  negative  the  exception. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W.  570, 
applying  rule  to  information  for  selling  liquor  in  local  option  terri- 
tory without  license  to  sell  on  prescription;  Colchell  v.  State,  23 
Tex.  Ap.  585,  5  S.  W.  140,  indictment  for  betting  at  dice  held  de- 
fective for  failure  to  negative  an  exception  in  the  statute.  See  note, 
94  Am.  Dec.  256. 

18  Tex.  Ap.  313-314,  McFABLAND  ▼.  STATE. 

Where  the  Becord  Falls  to  Show  That  Appellant  either  pleaded,  or 
that  a  plea  of  not  guilty  was  entered  for  him,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Beaffirmed  in  Jefferson  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245; 
Browning  v.  State,  54  Neb.  204,  74  N.  W.  631.  Approved  in  Shelp  v. 
United  States,  81  Fed.  701,  rule  that  plea  must  affirmatively  appear 
by  the  record  applies  to  misdemeanors  as  well  as  to  felonies.  See 
note,  13  L.  B.  A.  (n.  s.)  812. 

18  Tex.  Ap.  314^321,  FAIBY  ▼.  STATE. 

Fart  Owner  of  Property  cannot  be  Convicted  of  Ita  Theft  unless 
person  from  whom  he  took  it  was  entitled  to  its  exclusive  possession 
at  time  of  taking. 

See  note,  88  Am.  St.  Bep.  596. 
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18  Tex.  Ap.  326-329,  BBOWK  ▼.  STATE. 

It  is  not  Bequired  That  tbe  Citation  to  SnretleB  should  show  by 
what  authority  the  bail  bond  was  taken  or  that  it  was  taken  and 
approved  bj  competent  legal  authority. 

Beaffirmed  in  Werbiski  v.  State,  20  Tex.  Ap.  132. 

A  Bond  cannot  be  Delivered  in  escrow. 

Approved  in  Snowden  v.  State,  53  Tex.  Or.  442,  110  S.  W.  443,  on 
scire  facias  on  bail  bond,  it  is  no  defense  that  one  of  sureties  had 
agreed  with  sheriff  that  he  would  not  go  on  bond  if  he  was  liable 
for  more  than  certain  amount.  See  notes,  130  Am.  St.  Bep.  929;  45 
li.  B.  A.  336. 

18  Tex.  Ap.  329-330,  SMITH  ▼.  STATB. 

When  a  Special  Plea  la  Submitted  to  the  Jury,  the  verdict  must 
expressly  determine  whether  such  plea  is  true  or  untrue.  For  failure 
to  do  80  judgment  will  be  reversed. 

Beaffirmed  in  Burks  v.  State,  24  Tex.  Ap.  330,  6  S.  W.  301;  Wright 
V.  State,  27  Tex.  Ap.  448,  11  S.  W.  458;  Usher  v.  State,  42  Tex.  Cr. 
463,  60  S.  W.  556.  Approved  in  Grisham  ▼.  State,  19  Tex.  Ap.  512, 
court  erred  in  refusing  to  submit  issue  of  former  conviction  to  jury. 

18  Tex.  Ap.  331-335,  McBAY  ▼.  STATE. 

Under  an  Indictment  Charging  the  Offense  Defined  In  Article  680, 
the  defendant  cannot  be  convicted  when  the  evidence  proved  the 
offense  defined  by  article  685  of  the  Penal  Code. 

Beaffirmed  in  McCleskey  v.  State  (Tex.  Ap.),  13  S.  W.  998.  Ap- 
proved in  Brewer  v.  State,  28  Tex.  Ap.  566,  13  S.  W.  1005,  error  not 
to  instruct  conviction  could  not  be  had  for  offense  denounced  in  article 
680,  if  evidence  showed  offense  was  punishable  under  article  685  of 
Penal  Code. 

Denied  in  Cryer  v.  State,  36  Tex.  Cr.  623,  38  S.  W.  204,  conviction 
can  be  had  under  article  799  of  Penal  Code  where  animal  was  in- 
jured within  inclosure  of  defendant,  whether  willfully  or  wantonly 
done;  if  willfully  or  wantonly  done,  whether  in  inclosure  or  not, 
conviction  can  be  had  under  article  787. 

18  Tex.  Ap.  339-344.  BOYD  ▼.  STATE. 

There  not  Being  the  Slightest  Circumstances  Tending  to  Show  that 
defendant  knew  that  the  hog  was  the  property  of  another  when 
taken,  the  jury  should  have  acquitted  defendant  of  the  charge  of 
theft. 

Approved  in  Dismuke  v.  State  (Tex.  Cr.),  20  S.  W.  563,  evidence 
insufficient  to  establish  theft  of  horse. 

Distinguished  in  Lawrence  v.  State,  20  Tex.  Ap.  540,  in  theft  it  is 
not  essential  thief  should  know  who  is  owner  of  property  stolen. 

18  Tex.  Ap.  344-348,  61  Am.  Bep.  317,  BBINK  T.  STATE. 

The  Constitntlonal  Provision  Which  Protects  the  Citizen  from  being 
twice  put  in  jeopardy  applies  to  misdemeanors  as  well  as  felonies. 

Approved  in  Foster  v.  State,  25  Tex.  Ap.  545,  8  S.  W.  665,  former 
conviction  of  a  misdemeanor  in  a  trial  for  a  greater  offense  is  a  bar 
to  another  trial  for  the  greater  offense;  Powell  v.  State,  32  Tex.  Cr. 
233,  2Z  S.  W.  678,  arguendo. 

It  is  Error  not  to  Submit  to  the  Jury  a  Special  Plea  of  former  ae* 
quittaL 
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Approved  in  Fanderbnrk  ▼.  State  (Tex.  Or.),  64  S.  W.  1061,  plea 
of  former  eonyiction  for  simple  assault  should  have  been  submitted 
to  jury  in  trial  for  aggravated  assault.    See  note,  3  Anu  St.  Bep.  215. 

18  Tex.  Ap.  348-362,  HOWABD  ▼.  STATE. 

If  the  Charge  to  the  Jury  la  Incorrect  as  to  the  Penalty,  though 
in  favor  of  the  prisoner,  the  conviction  cannot  stand,  whether  the 
charge  was  excepted  to  or  not. 

Beaffirmed  in  Gardenhire  v.  State,  18  Tex.  Ap.  567.  Approved  in 
Longenotti  v.  State,  22  Tex.  Ap.  63,  2  S.  W.  621,  it  is  reversible  error 
to  instruct  wrongly  as  to  penalty  for  pursuing  taxable  occupation 
without  a  license;  Bostic  v.  State,  22  Tex.  Ap.  137,  2  S.  W.  539,  judg- 
ment reversed  in  aggravated  assault  because  penalty  wrongly  stated 
by  judge. 

Distinguished  in  Bell  v.  State,  31  Tex.  Cr.  523,  21  S.  W.  260,  mis- 
statement as  to  penalty  for  aggravated  assault,  where  trial  and  con- 
viction was  for  assault  to  murder,  is  not  reversible  error. 

18  Tez.  Ap.  366-358»  WABDLOW  T.  STATE. 

If  the  Gaming  Table  or  Bank  at  Which  the  Accused  is  charged  with 
betting  be  one  of  the  tables  or  banks  specified  in  the  statute,  then  it 
is  not  necessary  to  allege  that  it  was  kept  or  exhibited  for  pur- 
poses of  gaming. 

Approved  in  Doyle  v.  State,  19  Tex.  Ap.  412,  indictment  for  bet- 
ting at  "five  corns"  must  charge  it  to  be  a  gaming  device  kept  or 
exhibited  for  purpose  of  gaming;  Short  v.  State,  23  Tex.  Ap.  313, 
4  S.  W.  903,  indictment  is  sufficient  that  charges  unlawful  betting 
at  a  faro  bank. 

18  Tez.  Ap.  368-365,  WRIGHT  ▼.  STATE. 

Where  Olrcomstantial  Evidence  Alone  la  Belled  npon  to  Obtain 
Conviction,  the  law  applicable  to  such  evidence  must  be  charged. 

Approved  in  Barnes  v.  State,  53  Tex.  Cr.  630,  111  S.  W.  944,  up- 
holding refusal  of  the  charge  on  circumstantial  evidence  where  de- 
fendant at  trial  confessed  killing  and  claimed  self-defense;  Biley  v. 
State,  20  Tex.  Ap.  106,  instance  where  it  was  fundamental  error  not 
to  charge  law  of  circumstantial  evidence  in  trial  for  murder;  and 
Bamirez  v.  State,  20  Tex.  Ap.  134,  to  same  effect  in  trial  for  theft  of 
a  horse.     See  note,  69  L.  B.  A.  196,  197. 

To  Make  a  Person  a  Principal  In  Theft»  ^e  must  be  the  Taker, 
or  be  doing  something  in  aid  of  those  who  are  present  at  the  taking, 
or  doing  something  in  furtherance  of  the  common  design  at  the  time 
the  property  is  taken. 

Approved  in  Mitchell  v.  State,  44  Tex.  Cr.  229,  70  S.  W.  209,  where 
evidence  showed  defendant  loaned  B  gun  to  kill  hog,  but  was  not 
present  at  killing,  he  was  only  accomplice;  Smith  v.  State,  21  Tex. 
Ap.  125,  17  S.  W.  555,  one  who  agrees,  before  theft  is  committed,  to 
sell  the  stolen  property,  is  a  principal;  Watson  v.  State,  21  Tex.  Ap. 
607,  1  S.  W.  451,  one  not  actually  present  at  theft  of  hogs,  but  who 
supplies  means  for  the  theft,  is  a  principal;  Tittle  v.  State,  35  Tex. 
Cr.  98,  31  S.  W.  678,  to  constitute  an  absent  person  a  principal  in  a 
theft  of  cattle,  he  must  have  done  something  in  furtherance  of  the 
crime  at  the  time  of  its  commission.    See  note,  88  Am.  St.  Bep.  561. 

18  Tez.  Ap.  866-372,  JONES  v.  STATE. 

The  Intention  of  Article  684,  Penal  Code,  regarding  punishment 
for  certain  trespassers  was  to  better  provide  for  the  protection  of 
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agrieultaral  interestB,  and  to  provide  a  penal  remedj  in  addition  to 
a  eivil  action  for  damages. 
Approved  in  Hooks  ▼.  State,  25  Tex.  Ap.  602,  8  S.  W.  804,  arguendo. 

18  Tex.  Ap.  872-876,  8AMDEB8  ▼.  STATE. 

The  Record  of  a  Plea  of  Ooilty  must  Make  It  Plainly  Appear  that 
the  prisoner  was  sane,  uninfluenced  hj  fear,  or  by  trnj  persuasion 
or  delusive  hope  of  pardon. 

Beaffirmed  in  Evers  v.  State,  32  Tex.  Cr.  284,  22  S.  W.  1020; 
Coleman  v.  State,  35  Tex.  Cr.  406,  33  S.  W.  1083.  Approved  in  Giles 
V.  State,  23  Tex.  Ap.  285,  4  S.  W.  887,  sustaining  plea  of  guilty  of  mur- 
der made  in  accordance  with  statute;  dissenting  opinion  in  Childress 
V.  State,  51  Tex.  Cr.  460,  103  S.  W.  867,  majority  holding  where  on 
trial  for  rape  defendant  pleaded  not  guilty  to  main  offense,  but 
gailty  to  assault  with  intent  to  rape,  and  jury  found  him  guilty  of 
rape,  he  cannot  complain  that  plea  of  guilty  was  defective  in  omit- 
ting words  "by  any  persuasion."  See  notes,  22  L.  B.  A.  (n.  s.)  464; 
36  L.  B.  A.  729. 

Distinguished  in  Childress  v.  State,  51  Tex.  Cr.  458,  103  S.  W.  865, 
where  on  trial  for  rape  defendant  pleaded  not  guilty  to  main  offense 
but  guilty  to  assault  with  intent  to  rape,  and  jury  found  him  guilty 
of  rape,  he  cannot  complain  that  plea  of  guilty  was  defective  in 
omitting  words  "by  any  persuasion." 

Where  a  Person  Pleads  Guilty  to  Murder,  the  jury  must  find  of 
what  degree  of  murder  he  is  guilty,  and  court  must  so  charge. 

Approved  in  Armstead  v.  State,  22  Tex.  Ap.  60,  2  S.  W.  629,  judg- 
ment set  aside  for  failure  of  jury  to  find  degree  of  murder. 

Distinguished  in  Murray  v.  State,  46  Tex.  Cr.  401,  78  S.  W.  927, 
where  on  plea  of  guilty  evidence  excludes  murder  in  second  degree, 
but  shows  murder  in  first  degree,  charge  on  former  is  unnecessary. 

18  Tex.  Ap.  375-378,  McMILLAN  ▼.  STATE. 

Indictment  for  Selling  Liquors  in  Violation  of  Local  Option  law  need 
not  allege  that  sale  was  with  the  purpose  of  evading  the  law. 

Distinguished  in  Dixon  v.  State,  21  Tex.  Ap.  518,  1  S.  W.  449,  in- 
dictment for  violation  of  local  option  law  must  allege  name  of  person 
to  whom  liquor  was  unlawfully  sold.  • 

The  Petition  for  Prohibition  Signed  by  the  Bequisite  Number  of 
qualified  voters  is  essential  to  establish  the  jurisdiction  of  the  com- 
missioners' court  to  order  the  local  option  election. 

BeafiSrmed  in  Carnes  v.  State,  23  Tex.  Ap.  450,  5  S.  W.  134.  Ap- 
proved in  Purrh  v.  State,  6  Tex.  Civ.  224,  24  S.  W.  1127,  where  petition 
for  incorporating  towns  for  school  purposes  gives  no  boundary,  elec- 
tion under  it  is  void;  Bayner  v.  Forbes  (Tex.  Civ.),  52  S.  W.  569, 
judge  has  no  power  to  order  county  seat  election  on  application  by 
less  than  one  hundred  resident  freeholders. 

To  Authorize  a  ConTiction  for  Violation  of  the  Local  Option  Law, 
it  must  be  alleged  and  proved  that  the  election  for  local  option  was 
held  in  accordance  with  law. 

Beaffirmed  in  Ex  parte  Kramer,  19  Tex.  Ap.  125;  Smith  v.  State,  19 
Tex.  Ap.  445.  Approved  in  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301, 
local  option  election  is  invalidated  by  failure  to  post  one  of  five 
notices  for  requisite  number  of  days. 

Instance  of  Evidence  Held  Insufficient  to  Prove  the  Contents  of  lost 
^ocal  option  petition. 

Beaffirmed  in  Stallworth  v.  State,  18  Tex.  Ap.  380. 
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18  Tex.  Ap.  878-381,  8TALLW0RTH  T.  STATE. 

Proof  of  All  tbo  Facts  in  Connection  with  the  Election  for  local 
option  is  essential  to  a  valid  conviction  for  violating  local  option. 

Approved  in  Ex  parte  Conley  (Tex.  Cr.),  75  8.  W.  301,  local  option 
election  is  invalidated  by  failure  to  post  one  of  five  notices  for 
requisite  period;  Ex  parte  Kramer,  19  Tex.  Ap.  125,  local  option  law 
may  be  attacked  collaterally  where  election  for  its  adoption  was  not 
in  accordance  with  law. 

To  Sustain  JTurisdictlon  of  Commissioners'  Court  to  order  local 
option  election  it  must  be  shown  that  the  election  was  ordered  within 
the  prescribed  time. 

Approved  in  Chenowith  v.  State,  60  Tex.  Cr.  241,  96  S.  W.  21,  where 
evidence  shows  publication  of  order  putting  local  option  law  in  force 
for  three  weeks  when  publication  was  enjoined,  and  thereafter  same 
order  voluntarily  published  in  another  paper  without  order  of  county 
judge,  last  publication  cannot  be  added  to  first  to  complete  requisite 
publication;  Ex  parte  Sublett,  23  Tex.  Ap.  310,  4  8.  W.  895,  order  for 
local  option  law  election  must  be  issued  by  court  at  its  first  session 
after  the  petition  is  filed.    See  note,  120  Am.  St.  Bep.  796. 

Qualified  in  Williams  v.  State,  52  Tex.  Cr.  431,  107  S.  W.  825,  up- 
holding indictment  for  violation  of  local  option  law  alleging  sale 
after  qualified  voters  of  county  at  election  held  according  to  law, 
had  determined  that  sale  of  liquor  should  be  prohibited  and  after 
commissioners'  court  had  ordered  prohibition  of  sale  of  liquor. 

18  Tex.  Ap.  381-385,  WATTS  ▼.  STATE. 

In  a  Criminal  Prosecution  a  Witness  may  be  Compelled  to  answer 
questions  concerning  his  motives  and  his  prejudices. 

Approved  in  Brownlee  v.  State,  48  Tex.  Cr.  410,  87  S.  W.  1154,  fol- 
lowing rule;  Gelber  v.  State,  56  Tex.  Cr.  462,  120  8.  W.  864,  holding 
it  error  in  prosecution  for  selling  liquor  to  minor  to  exclude  testimony 
as  to  insulting  conduct  of  prosecuting  witness  toward  defendant's 
daughter  and  of  his  being  thereupon  driven  from  premises;  Tow  v. 
State,  22  Tex.  Ap.  184,  2  8.  W.  584,  error  to  exclude  testimony  tending 
to  show  unfriendly  feeling  of  witness  toward  person  who  was  mur- 
dered; Surrell  v.  State,  29  Tex.  Ap.  325,  15  8.  W.  817,  evidence  that 
witness  was  member  of  same  lodge  as  deceased  inadmissible  to  im- 
peach witness. 

Limited  in  Burnett  v.  State,  53  Tex.  Cr.  525,  112  8.  W..  79,  where 
defendant's  witnesses  denied  privilege  of  testifying  that  state's  wit- 
nesses were  hostile  to  defendant  and  record  showed  they  would  have 
testified  to  other  transactions  from  which  they  drew  conclusions  as  to 
hostility,  there  was  no  error. 

18  Tex.  Ap.  385-399,  JOHNSON  ▼.  STATE. 

Where  the  Evidence  Did  not  Demand  a  Charge  In  Belatlon  to  the 
Law  of  murder  in  the  second  degree,  it  was  not  error  to  withhold  such 
a  charge  from  the  jury. 

Beaffirmed  in  May  v.  State,  22  Tex.  Ap.  598,  3  S.  W.  782;  Blocker  v. 
State,  27  Tex.  Ap.  43,  10  8.  W.  442. 

Instance  Where  Evidence,  Thon^th  Wholly  Circumstantial,  war- 
ranted conviction  of  murder  in  the  first  degree. 

Approved  in  Dossett  v.  United  States,  3  Okl.  594,  41  Pac.  609,  the 
several  circumstances  upon  which  conclusion  is  based  in  prosecution 
for  murder  must  be  fully  proved;  Carroll  v.  State,  24  Tex.  Ap.  368, 
6  S.  W.  190,  simply  calling  name  of  prosecutrix  and  fleeing  from  her 
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bedroom  when  she  screamed  is  insufficient  to  constitute  assault  to 
rape.    See  note,  97  Am.  St.  Bep.  777. 

18  Tax.  Ap.  399-401,  SBflTH  ▼.  STATE. 

IndictmeiKt  for  Forgery  must  Set  Out  the  Alleged  False  Instrument 
bj  its  tenor,  or  allege  the  reason  for  not  thus  setting  it  out,  and  then 
allege  the  substance  of  it. 

Approved  in  Fischl  v.  State,  54  Tex.  Cr.  58,  111  S.  W.  412,  where 
indictment  set  out  forged  bill  of  lading  by  its  tenor  and  bill  offered  in 
evidence  differed  materially  therefrom,  variance  was  fatal;  Baird  v. 
State,  51  Tex.  Cr.  323,  101  S.  W.  991,  where  substance  of  forged  note 
set  out  in  indictment,  there  was  no  error  in  admitting  note  answering 
general  description  alleged  though  it  bore  different  date;  Webb  v. 
State,  39  Tex.  Cr.  536,  47  S.  W.  358,  allegation  that  alleged  forged  in- 
strument is  in  possession  of  defendant  is  sufficient  excuse  for  not  set- 
ting it  out  by  its  tenor. 

18  Tex.  Ap.  401-409,  USWIS  ▼.  STATE. 

Wbere  No  Exceptions  are  Taken  to  the  Charge  of  the  Court,  it  will 
not  be  revised  unless  there  has  been  a  material  misdirection  as  to  the 
law  applicable  to  the  case,  or  failure  to  instruct  in  the  law  demanded 
by  the  evidence,  and  unless  such  misdirection  or  omission  injured  the 
rights  of  defendant. 

Beaffirmed  in  Cook  v.  State,  22  Tex.  Ap.  528,  3  S.  W.  752.  Approved 
in  Hart  v.  State,  21  Tex.  Ap.  171,  17  S.  W.  421,  charge  of  implied 
malice  held  sufficient;  Leache  v.  State,  22  Tex.  Ap.  314,  3  S.  W.  546, 
charge  as  to  duty  of  peace  officer  not  incorporated  in  bill  of  ex- 
ceptions and  not  prejudicial  to  accused  will  not  be  revised  on  appeal; 
Smith  V.  State,  22  Tex.  Ap.  322,  3  S.  W.  685,  and  Quintana  v.  State, 
29  Tex.  Ap.  402,  25  Am.  St.  Bep.  731,  16  S.  W.  259,  exception  taken 
generally  to  charge  will  not  be  considered  on  appeal;  Jackson  v. 
State,  22  Tex.  Ap.  446,  3  S.  W.  113,  failure  to  instruct  jury  they  were 
judges  of  weight  of  testimony  and  credibility  of  witnesses  in  trial  for 
incest  was  fatal  error;  Boe  v.  State,  25  Tex.  Ap.  65,  8  S.  W.  465,  por- 
tions of  charge  not  excepted  to  in  murder  trial  held  not  to  be  material 
error. 

18  Tex.  Ap.  409-410,  WILLIAMS  v.  STATE. 

Unless  the  Paper  Which  Purports  to  be  a  Charge  of  the  Court  is 
signed  by  the  trial  judge,  it  cannot  be  considered  as  a  charge. 

Beaffirmed  in  McLain  v.  State,  30  Tex.  Ap.  483,  28  Am.  St.  Bep.  934, 

17  S.  W.  1092. 

18  Tex.  Ap.  410-414,  HALFIN  ▼.  STATE. 

The  Pursuit  of  the  Occupation  of  Selling  Liquors  is  not  manifested 
by  a  single  sale  of  liquor. 

Approved  in  Merritt  v.  State,  19  Tex.  Ap.  436,  indictment  charging 
"sale"  of  intoxicating  liquor  without  license  is  bad;  Williams  v.  State, 
23  Tex.  Ap.  500,  5  S.  W.  137,  evidence  which  showed  whisky  was  given 
away  was  insufficient  to  warrant  conviction  for  unlawfully  pursuing 
occupation  of  selling  spirituous  liquors. 

18  Tex.  Ap.  414-416,  WALLEN  ▼.  STATE. 

A  Bail  Bond,  to  be  Valid,  most  Contain  All  the  Beqnisites  required 
by  the  statute. 

Approved  in  Wegner  ▼.  State,  28  Tex.  Ap.  421,  13  S.  W.  609,  bail 
bond  binding  accused  to  appear  on  first  Monday  in  November,  A.  D. 
188—,  is  void. 
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The  State  is  not  Entitled  to  Forfeltare  on  Bail  Bond,  unless  bond 
contains  all  statutory  requisites. 

Approved  in  Nichols  v.  State  (Tex.  Cr.),  83  S.  W.  1114,  bail  bond 
stating  that  defendant  is  charged  with  embezzlement,  but  not  stating 
amount  so  as  to  show  felony  or  misdemeanor,  is  insufficieiit. 

18  Tez.  Ap.  417-421,  WELLS  v.  STATE. 

To  Convict  for  Pursuing  the  Occupation  of  Selling  Uquors  without 
license  it  must  be  proved  that  defendant  pursued  the  occupation  of 
selling  liquors. 

Approved  in  Merritt  v.  State,  19  Tex.  Ap.  436,  indictment  charging 
"sale"  of  intoxicating  liquors  without  license  is  bad;  Williams  y. 
State,  23  Tex.  Ap.  500,  5  S.  W.  137,  evidence  which  showed  whisky 
was  given  away  was  insufficient  to  warrant  conviction  for  unlawfully 
pursuing  occupation  of  selling  spirituous  liquors. 

18  Tex.  Ap.  422-426,  BOLES  ▼.  STATE. 

Befusal  to  Give  Instruction  in  a  Case  of  Aggravated  Assault^  defin- 
ing the  terms  "coupled  with  an  ability  to  commit,"  is  reversible  error, 
where  the  evidence  demands  such  definition. 

Approved  in  Monticue  v.  State,  40  Tex.  Cr.  531,  51  S.  W.  237,  charge 
which  omitted  to  define  "coupled  with  an  ability  to  commit"  in  one 
portion,  but  supplied  it  in  another,  is  not  erroneous. 

18  Tex.  Ap.  426-433,  BAILEY  V.  STATE. 

In  Theft  It  must  be  Alleged  and  Proved  That  the  Property  was 
taken  from  the  possession  of  some  person,  and  that  this  taking  of  the 
property  was  without  the  consent  of  such  person. 

Approved  in  Thurmond  v.  State,  30  Tex.  Ap.  540,  17  S.  W.  1098,  as 
nonconsent  of  corporation  cannot  be  proved,  possession  of  stolen  cor- 
porate property  must  be  alleged  in  a  natural  person,  together  with 
latter's  nonconsent. 

If  One  Person  Owned  the  Stolen  Property,  and  another  had  the  pos- 
session thereof,  the  indictment  should  allege  these  facts,  and  should 
also  negative  the  consent  of  each,  and  these  allegations  must  be 
proved. 

Reaffirmed  in  Bland  v.  State,  18  Tex.  Ap.  12;'Schultz  v.  State,  20 
Tex.  Ap.  310.  Approved  in  Bailey  v.  State,  20  Tex.  Ap.  76,  Briggs  v. 
State,  20  Tex.  Ap.  107,  and  Littleton  v.  State,  20  Tex.  Ap.  175,  indict- 
ment is  bad  which  alleges  possession  in  actual  owner  of  stolen  prop- 
erty, when  it  is  in  possession  of  special  owner;  Hall  v.  State,  22  Tex. 
Ap.  633,  3  S.  W.  339,  Tinney  v.  State,  24  Tex.  Ap.  120,  5  8.  W.  832, 
and  Alexander  v.  State,  24  Tex.  Ap.  127,  5  S.  W.  840,  where  indictment 
alleged  ownership  and  possession  of  stolen  property  in  one  person,  and 
evidence  showed  possession  in  another,  the  variance  was  fatal;  Otero 
V.  State,  30  Tex.  Ap.  455,  17  S.  W.  1082,  where  indictment  alleged 
ownership  and  possession  of  stolen  property  in  one  person,  and  evi- 
dence showed  possession  in  another,  conviction  for  theft  not  war- 
ranted; Massey  v.  State,  31  Tex.  Cr.  93,  19  S.  W.  909,  where  evidence 
failed  to  prove  possession  in  special  owner  as  alleged,  conviction  un- 
warranted. 

Where  Stolen  Property  was  Merely  in  the  Custody  of  a  Servant* 
minor  or  other  person,  the  indictment  need  not  allege  the  possession 
to  be  in  such  temporary  custodian. 

Beaffirmed  in  Buchanan  ▼.  State,  24  Tex.  Ap.  200,  5  S.  W.  848. 
Approved  in  Odell  v.  State,  44  Tex.  Cr.  310,  70  S.  W.  966,  where  stolen 
property  was  in  grip  left  by  owner  in  hotel  office  and  no  one  was 
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present  at  time,  fact  that  hotel-keeper's  son  looked  after  bagfgage  does 
not  make  possession  that  of  son;  Clark  v.  State,  23  Tex.  Ap.  614,  5 
8.  W.  179,  proof  that  property  was  taken  from  servant  supports 
allegation  that  it  was  taken  from  the  master;  Emmerson  ▼.  State,  33 
Tex.  Cr.  91,  25  S.  W.  290,  one  who  borrowed  horse  to  drive  to  church 
was  not  its  possessor;  Crook  v.  State,  39  Tex.  Cr.  253,  45  S.  W.  721, 
possession  of  servant  held  to  be  master's  where  servant  stole  master's 
horse;  Gentry  v.  State,  41  Tex.  Cr.  499,  66  S.  W.  68,  where  son  takes 
care  of  horses  under  his  father's  direction,  the  son  is  not  a  special 
owner  of  such  horses;  McMuUen  ▼.  State  (Tex.  Cr.),  59  S.  W.  892, 
manager  of  ranch,  and  not  herder  in  charge  of  sheep  when  stolen, 
is  owner  of  them;  Wright  v.  State,  35  Tex.  Cr.  471,  34  S.  W.  274, 
ownership  of  property  belonging  to  minor  should  be  alleged  in  the 
parent. 

Where  Posseesion  is  Alleged  in  Special  Oymer,  and  that  stolen  prop- 
erty was  taken  from  his  possession  without  his  consent,  the  indict- 
ment is  sufficient;  it  need  not  allege  possession  of  actual  owner  nor 
his  want  of  consent. 

Beaffirmed  in  Kersh  v.  State,  45  Tex.  Cr.  453,  77  S.  W.  790;  House 
V.  State,  19  Tex.  Ap.  238.  Approved  in  Bryan  v.  State,  49  Tex.  Cr. 
197,  91  S.  W.  581,  where  indictment  alleged  ownership  in  A,  and  proof 
showed  cattle  belonged  to  B  and  were  never  actually  reduced  to  pos- 
session by  A,  latter  was  not  special  owner;  Atterberry  v.  State,  19 
Tex.  Ap.  406,  not  necessary  to  prove  nonconsent  of  both  joint  owners, 
when  one  had  exclusive  control  of  stolen  property;  Frazier  v.  State, 
18  Tex.  Ap.  440,  arguendo,  while  elaborating  the  rule  set  forth  in  the 
cited  case. 

To  Constitiite  Theft  There  most  be  a  Taking  without  owner's  con- 
sent. 

Approved  in  Wilson  v.  State,  47  Tex.  Cr.  160,  82  S.  W.  652,  where 
servant  sent  to  village  to  get  goods  and  was  loaned  mare  to  ride 
thereto,  appropriation  of  mare  is  embezzlement  and  not  theft. 

18  Tex.  ApL  434-444,  FBAZIEB  v.  STATE. 

An  Indictment  for  Theft  Need  Allege  the  Poeseesion  and  Want  of 
Consent  of  only  the  special  owner  of  the  stolen  property. 

Approved  in  Kersh  v.  State,  45  Tex.  Cr.  453,  77  S.  W.  790,  following 
rule;  Tinney  v.  State,  24  Tex.  Ap.  120,  5  S.  W.  832,  one  who  takes 
up  animal  with  intention  of  estraying  it  has  "possession"  of  it;  House 
V.  State,  19  Tex.  Ap.  238,  not  necessary  to  prove  want  of  consent  of 
real  owner  of  stolen  property;  Atterberry  v.  State,  19  Tex.  Ap.  406, 
not  necessary  to  prove  nonconsent  of  both  joint  owners,  when  one 
had  exclusive  control  of  stolen  property;  Thurmond  v.  State,  30  Tex. 
Ap.  540,  17  S.  W.  1098,  possession  of  corporate  property  that  has  been 
stolen  must  be  alleged  in  a  natural  person;  Wright  v.  State,  35  Tex. 
Cr.  471,  34  S.  W.  274,  ownership  of  property  belonging  to  minor 
should  be  alleged  in  parent. 

If  POBsession  is  Alleged  in  the  Actual  Owner  and  Proof  shows  it  in 
another,  the  variance  is  fatal. 

Beaffirmed  ia  Bailey  v.  State,  20  Tex.  Ap.  76;  Briggs  v.  State, 
20  Tex.  Ap.  107;  Littleton  v.  State,  20  Tex.  Ap.  175;  Hall  v.  State, 
22  Tex.  Ap.  633,  3  S.  W.  339;  Alexander  v.  State,  24  Tex.  Ap.  127, 
5  S.  W.  840.  Approved  in  Massey  v.  State,  31  Tex.  Cr.  93,  19  S.  W. 
909,  where  evidence  failed  to  show  possession  in  special  owner  as 
alleged  in  indietment,  conviction  of  theft  unwarranted. 

5  Tex.  Notee— 30 
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The  Oonjunetlon  ''And"  will  !>•  Bead  as  "Or/*  and  "or"  as  "and" 
when  the  sense  obviously  so  requires. 

Approved  in  Bond  v.  State,  20  Tex.  Ap.  437,  use  of  disjunctive  "or" 
held  to  have  created  three  modes  of  committing  robbery. 

Where  Ownership  ia  Alleged  In  One  and  Possession  tn  Another,  want 
of  consent  of  both  must  be  proved. 

Reaffirmed  in  Schulta  v.  State,  20  Tex.  Ap.  310. 

Where  the  Stolen  Property  was  In  Posaesaion  of  a  Servant,  it  la 
sufficient  to  allege  possession  in  the  master. 

Approved  in  Bryan  v.  State,  49  Tex.  Or.  197,  91  S.  W.  581,  where 
indictment  alleged  ownership  in  A,  and  proof  shown  cattle  belonged 
to  B,  and  were  never  actually  reduced  to  possession  by  A,  latter  is 
not  special  owner;  Odell  v.  State,  44  Tex.  Gr.  310,  70  S.  W.  966,  where 
stolen  property  was  in  grip  left  by  owner  in  hotel  office,  and  no  one 
was  present  at  time,  fact  that  hotel-keeper's  son  looked  after  baggage 
does  not  make  possession  that  of  son;  Clark  v.  State,  23  Tex.  Ap. 
614,  5  S.  W.  179,  where  stolen  property  was  in  possession  of  servant, 
it  is  sufficient  to  prove  want  of  consent  of  master;  Buchanan  v.  State, 
24  Tex.  Ap.  200,  5  S.  W.  848,  occupation  of  owner's  clerk  is  occupa- 
tion of  owner;  Crook  v.  State,  39  Tex.  Cr.  253,  45  S.  W.  721,  ser- 
vant's possession  of  master's  property  cannot  be  adverse  to  master's; 
Gentry  v.  State,  41  Tex.  Cr.  499,  56  S.  W.  68,  son  who  controlled 
horses  under  direction  of  his  father  is  not  special  owner;  McMullen 
T.  State  (Tex.  Cr.),  59  S.  W.  892,  manager  of  ranch  and  not  herder 
is  special  owner  of  sheep  on  ranch.    See  note,  21  L.  R.  A.  (n.  s.)  312. 

18  Tex.  Ap.  444-449,  51  Am.  Rep.  319,  HUNTER  ▼.  STATE. 

To  Support  a  Conviction  of  the  Offense  of  Knowingly  Selling  intoxi- 
cating liquor  to  a  minor,  the  evidence  must  show  that  defendant  knew 
at  the  time  that  the  purchaser  was  a  minor. 

Reaffirmed  in  Williams  v.  State,  23  Tex.  Ap.  70,  3  S.  W.  662.  Ap- 
proved in  Jones  v.  State,  46  Tex.  Cr.  518,  81  S.  W.  49,  indictment 
alleging  defendant  did  then  and  there  unlawfully  and  knowingly  sell 
liquor  to  minor  sufficiently  charges  knowledge  of  minority;  Henderson 
V.  State,  37  Tex.  Cr.  80,  38  S.  W.  617,  knowledge  that  purchaser  was 
minor  must  be  both  alleged  and  proved. 

IMstinguished  in  McGuire  v.  Glass,  4  Tex.  Ap.  Civ.  79,  15  S.-  W. 
127,  in  civil  action  for  selling  liquor  to  minor  it  is  no  defense  that 
defendant  did  not  know  age  of  purchaser. 

Testimony  Showing  Defendant  had  No  Knowledge  of  the  Offense 
having  been  committed  should  have  been  admitted. 

Approved  in  Hathaway  v.  State,  36  Tex.  Cr.  276,  36  S.  W.  470,  to 
hold  one  responsible  as  agent  of  conspiracy,  indictment  must  allege 
he  knew  of  conspiracy. 

18  Tax.  Ap.  449-464,  GONZALES  ▼.  STATE. 

Charge  That  Jury  may  Infer  Guilt  of  Theft  of  all  stolen  trousers 
from  defendant's  unexplained  recent  possession  of  one  of  them  is  on 
weight  of  evidence. 

See  note,  101  Am.  St.  Rep.  519. 

18  Tex.  Ap.  454r-455,  SMITH  ▼.  STATE. 

To  Constitute  Offense  of  Giving  Away  Intoxicating  Llqnor  on 
Election  Day,  indictment  must  allege  that  election  was  being  held 
in  the  defendant's  voting  precinct,  village,  town,  or  city. 
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Denied  in  Jankt  ▼.  State,  29  Tex.  Ap.  235,  15  S.  W.  616,  under 
existing  law  indictment  need  not  allege  election  was  held  in  de- 
fendant's ward,  or  that  saloon  was  situated  in  said  ward. 

If  Words  of  Statute  are  Free  ftom  Ambiguity  and  express  clearly 
the  intent  of  its  f  ramers,  there  is  no  occasion  to  resort  to  other  means 
of  interpretation. 

Approved  in  Ex  parte  Woods,  52  Tex.  Cr.  588,  124  Am.  St.  Bep. 
1107,  108  S.  W.  1174,  16  L.  B.  A.  (n.  s.)  450,  holding  void  act  of 
30th  Legislature  levying  occupation  tax  on  retailers  in  nonintozicating 
malt  liquor  in  local  option  territory,  and  exen^pting  druggists  there- 
from, 

18  Tex.  Ap.  456-458,  BBEWEB  ▼.  STATE. 
An  Indictment  must  State  One  or  More  Initials  of  the  Defendant 

and  the  surname;  when  the  person  is  unknown,  that  fact  should  be 
stated  and  a  reasonably  correct  description  of  him  should  be  given. 

Beaffirmed  in  Pancho  v.  State,  25  Tex.  Ap.  403,  8  S.  W.  477. 

Modified  in  Wilcox  v.  State,  35  Tex.  Cr.  632,  34  S.  W.  958,  where 
surname  is  given,  it  is  not  necessary  to  give  description  of  accused 
in  indictment. 

Wbere  the  Indictment  States  That  the  Name  of  the  Owner  of 
stolen  property  is  unknown,  it  must  be  shown  that  the  grand  jury 
could  not  by  reasonable  diligence  have  obtained  that  information. 

Beaffirmed  in  Atkinson  v.  State,  19  Tex.  Ap.  466;  Langham  v. 
SUte,  26  Tex.  Ap.  539,  10  S.  W.  114. 

18  Tex.  Ap.  459-462,  LOVING  ▼.  STATE. 

Where  Seasonable  Explanation  is  Given  of  the  Possession  of  re- 
cently stolen  property,  the  state  must  prove  the  falsity  of  such 
explanation  to  warrant  conviction. 

Beaffirmed  in  Porter  v.  State,  45  Tex.  Cr.  67,  73  8.  W.  1053; 
Brothers  v.  State,  22  Tex.  Ap.  463,  3  S.  W.  739;  Clark  v.  State,  22 
Tex.  Ap.  603,  3  S.  W.  745. 

18  Tex.  Ap.  462-467,  MENDIOLA  v.  STATE. 

The  Burden  of  Proving  the  Defense  of  Insanity  is  on  the  defend- 
ant. 

Beaffirmed  in  Lovegrove  v.  State,  31  Tex.  Or.  492,  21  S.  W.  191. 
See  notes,  83  Am.  Dec.  239;  97  Am.  Dec.  177;  36  L.  B.  A.  727. 

A  Charge  not  Excepted  to  at  the  Time  lind  not  Calculated  to  Injure 
the  rights  of  the  accused  will  not  be  considered  on  motion  for  a 
new  trial. 

Approved  in  Leache  v.  State,  22  Tex.  Ap.  314,  3  S.  W.  546,  charge 
relative  to  duty  of  arresting  officer  not  calculated  to  injure  defend- 
ant's rights;  Cook  v.  State,  22  Tex.  Ap.  528,  3  S.  W.  752,  error  in 
charge  not  excepted  to  and  not  injurious  to  rights  of  defendant  will 
not  be  revised  on  appeal. 

While  It  is  True  That  a  Witness  may  Give  His  Opinion  upon  In- 
sanity, still,  without  some  fact  as  a  basis,  his  opinion  should  have 
very  slight  weight. 

Approved  in  Territory  v.  Hart,  7  Mont.  501,  17  Pac.  722,  a  wit- 
ness may  give  his  opinion  upon  the  question  of  insanity.  See  note, 
36  L.  B.  A.  69. 

Continuance  Is  Propeily  Befused  to  Procure  Teetimony,  in  case  in 
which  insanity  is  alleged,  of  one,  to  effect  that  accused  was  of  weak 
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mind  as  to  be  incapable  of  distinguisliing  right  from  wrong,  where 
no  act  or  fact  is  given  upon  which  opinion  is  based. 
See  note,  38  L.  B.  A.  736. 

18  Tex.  Ap.  467-473,  OLABK  ▼.  STATE. 

Where  Omission  of  the  Court  to  Charge  the  Law  of  Alibi  is  not 
excepted  to,  and  no  special  charge  is  asked,  such  omission  is  not 
reversible  error. 

Beaffirmed  in  Wright  v.  State,  56  Tex.  Cr.  358,  120  S.  W.  461; 
Quintana  v.  State,  29  Tex.  Ap.  403,  25  Am.  St.  Bep.  732,  16  S.  W. 
259. 

18  Tex.  Ap.  474-484,  61  Am.  Bep.  322,  PBICE  ▼.  STATE. 

The  Texm  ''Taken  in  the  Act  of  Adultery,"  as  used  in  article  567 
of  the  Penal  Code,  does  not  mean  that  the  husband  should  be  a  wit- 
ness to  the  physical  act  of  coition  between  his  wife  and  her  para- 
mour. 

Beaffirmed  in  Morrison  v.  State,  39  Tex.  Cr.  521,  47  S.  W.  370. 
Approved  in  State  v.  Botha,  27  Utah,  302,  75  Pac.  736,  under  statute 
husband  not  justified  in  killing  where  he  merely,  because  of  rumors 
or  appearances,  has  sought  out  another  and  killed  him;  Mays  v. 
State,  88  Ga.  404,  14  S.  E.  562,  verdict  of  manslaughter  approved 
where  husband  killed  adulterer;  Gossett  v.  State,  123  Ga.  440,  51 
S.  E.  398,  and  Massie  v.  State,  30  Tex.  Ap.  70,  16  S.  W.  773,  both 
arguendo.  See  notes,  20  Am.  St.  Bep.  341;  44  Am.  St.  Bep.  25; 
92  Am.  St^  Bep.  216. 

It  was  Part  of  the  Law  of  the  Case  That  "Adultenr,**  as  used  in 
article  567  of  the  Penal  Code,  should  have  been  explained  to  the 

jury- 
Approved  in  Batigan  v.  State,  33  Tex.  Cr.  304,  see  26  S.  W.  408, 

court  should  have  explained  what  constituted  a  "traveler,"  as  used 

in  act  of  January  30,  1889. 

18  Tez.  Ap.  485-489,  JONES  ▼.  STATE. 

Assault  With  Intent  to  Bape  a  Woman  is  Constitnted  by  the  use 
of  any  threatening  gesture  showing  an  immediate  intention,  coupled 
with  an  ability,  to  have  carnal  knowledge  of  a  woman  without  her 
consent  by  force,  threats,  or  fraud. 

Approved  in  Carroll  v.  State,  24  Tex.  Ap.  368,  6  S.  W.  190,  to 
constitute  an  assault  there  must  be  some  threatening  gesture  show- 
ing an  immediate  intention  to  commit  a  battery. 

Evidence  Held  Insufficient  to  Justify  Conviction  of  assault  with 
intent  to  rape,  as  intent  to  rape  was  not  shown. 

Beaffirmed  in  Collins  v.  State,  52  Tex.  Cr.  458,  107  S.  W.  853; 
Cotton  V.  State,  52  Tex.  Cr.  57,  105  S.  W.  187;  Dorsey  v.  State,  108 
Ga.  484,  34  S.  E.  138. 

18  Tez.  Ap.  489-490,  TATLOB  v.  STATE. 

An  Indictment  is  Fatally  Defective  Which  Fails  to  Negative  the 
consent  of  each  of  the  joint  owners  of  the  stolen  property. 

Beaffirmed  in  Williams  v.  State,  23  Tex.  Ap.  620,  5  S.  W.  130. 
Approved  in  Taylor  v.  State,  23  Tex.  Ap.  640,  5  S.  W.  142,  and 
Young  V.  State,  42  Tex.  Cr.  302,  59  S.  W.  891,  indictment  for  bur- 
glary is  bad  which  alleges  want  of  joint  consent  of  owners  of  stolen 
property. 
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18  Tez.  Ap.  491-498,  WHISENHUNT  V.  STATE. 

The  Repeal  of  the  Local  Option  Law  by  the  Prescribed  Mode, 
pending  an  appeal  from  a  conviction  for  its  violation  whilst  it  was 
in  force,  annuls  the  conviction. 

Beaffirmed  in  Wells  v.  State,  24  Tex.  Ap.  231,  5  S.  W.  831.  Ap- 
proved in  Hall  v.  State,  62  Tex.  Cr.  198,  107  S.  W.  150,  applying 
principle  to  violation  of  game  law;  Eenyon  v.  State,  31  Tex.  Gr. 
14,  23  S.  W.  191,  repeal  of  act  punishing  usury,  pending  appeal,  an- 
nuls conviction  under  former  act. 

If  a  Local  Option  Law  be  Adopted  in  Any  Territorial  Subdivision, 
it  remains  in  full  force  until  the  qualified  voters  therein  at  a  legal 
election  decide  otherwise. 

Approved  in  Ex  parte  Cox,  28  Tex.  Ap.  539,  13  S.  W.  863,  defeat 
of  local  option  as  to  the  entire  county  does  not  repeal  law  existing 
in  a  certain  precinct  of  said  county. 

Where  Local  Option  has  Been  Adopted  in  a  County,  the  inhabi- 
tants of  any  justice's  precinct,  city  or  town  in  the  county  may  repeal 
local  option  in  said  precinct,  city  or  town. 

Beaffirmed  in  Woodlief  v.  State,  21  Tex.  Ap.  413,  2  S.  W.  812. 
Approved  in  Ladwig  v.  State,  40  Tex.  Cr.  586,  51  S.  W.  391,  under 
law  existing  in  1892,  precinct  could  hold  local  option  election,  not- 
withstanding it  has  been  adopted  by  county — ^under  act  of  1893  rule 
is  otherwise;  Tabor  v.  Lander  etc.  Commonwealth,  94  Ky.  240,  21 
S.  W.  1056,  charter  granting  city  council  right  to  license  sale  of  in- 
toxicating liquors  repealed  local  option  law  for  such  city  though  dis- 
trict in  which  it  was  located  had  voted  such  a  law. 

Denied  in  Ex  parte  Pollard,  51  Tex.  Cr.  490,  103  S.  W.  879,  when- 
ever local  option  is  once  legally  put  in  operation  in  given  territory, 
it  remains  in  force  until  voted  out  by  voters  of  whole  of  such  ter- 
ritory; Ex  parte  Bippy,  44  Tex.  Cr.  76,  68  S.  W.  688,  upholding 
Bevised  Statutes,  article  3395;  Adams  v.  Kelley,  17  Tex.  Civ.  484, 
44  S.  W.  530,  where  prohibition  has  been  carried  for  entire  county 
no  election  on  such  question  can  be  held  in  any  city  in  such  county 
antil  prohibition  has  been  defeated  in  entire  county;  Ex  parte  Fields, 
39  Tex.  Cr.  55,  46  S.  W.  1128,  no  precinct,  town,  or  city  can  prevent 
the  county  within  which  it  is  located  from  enforcing  local  option 
within  such  precinct,  town,  or  city;  Kimberly  v.  Morris,  10  Tex.  Civ. 
597,  31  S.  W.  812,  defeat  of  local  option  in  a  precinct  is  not  a  vested 
right;  State  v.  Harvey,  11  Tex.  Civ.  692,  33  S.  W.  885,  where  pro- 
hibition has  been  adopted  by  a  county,  precinct  election  on  same 
matter  is  void;  dissenting  opinion  in  Ex  parte  Heyman,  45  Tex.  Cr. 
549,  78  S.  W.  357,  majority  holding  where  within  two  years  justices' 
precincts  in  county  had  voted  on  local  option,  commissioner's  court 
could  not  combine  such  precincts  into  one  local  option  division  and 
order  local  option  election. 

18  Tex.  Ap.  498-523,  51  Am.  Bep.  330,  HUNNICT7TT  ▼.  STATE. 

It  is  Essential  to  the  Admissibility  of  Dying  Declarations  that 
they  were  made  under  a  sense  of  impending  death. 

Approved  in  Craven  v.  State,  49  Tex.  Cr.  81,  122  Am.  St.  Bep.  799, 
90  S.  W.  311,  declaration  of  deceased  made  on  predicate  that  he  said 
he  believed  he  was  fatally  shot,  is  not  admissible  as  dying  declara- 
tion where  he  also  expressed  doubt  as  to  whether  he  was  mortally 
wounded;  Pierson  v.  State,  21  Tex.  Ap.  59,  17  S.  W.  470,  dying 
declaration  admitted  where   deceased   had  said,  "1  am  satisfied   it 
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will  kill  me/'  referring  to  ehot  wound;  Cook  t.  State,  22  Tez.  Ap. 
527,  3  S.  W.  751,  continual  aesertione  of  deceased  that  he  was  going 
to  die  was  sufficient  predicate  to  admit  his  dying  declaration;  King 
y.  State,  34  Tez.  Or.  237,  29  S.  W.  1.087,  where  deceased  stated  he 
was  bound  to  die,  his  dying  declaration  is  admissible.  See  note,  56 
L.  B.  A.  411. 

Interrogatories  to  Dying  PerBons  will  not  Invalidate  the  Dying 
Declaration  unless  they  be  of  the  character  calculated  to  lead  de- 
ceased to  make  the  particular  statement. 

Beaffirmed  in  Pierson  ▼.  State,  18  Tex.  Ap.  562.  See  note,  56  L. 
B.  A.  430. 

A  Full  Pardon  After  a  Person  has  Served  His  Term  has  the  same 
effect  as  a  pardon  granted  during  the  term  of  the  imprisonment,  and 
restores  competency  to  testify. 

Approved  in  Locklin  v.  State  (Tex.  Or.),  75  S.  W.  307,  validity  of 
pardon  restoring  convict  to  rights  of  citizenship  is  not  affected  by 
recital  of  grant  of  previous  pardon;  Carr  v.  State,  19  Tex.  Ap.  660, 
661,  53  Am.  Bep.  396,  conditional  pardon  does  not  restore  compe- 
tency to  testify;  Bennett  v.  State,  24  Tex.  Ap.  79,  5  Am.  St.  Bep.  877, 
5  S.  W.  529,  conviction  of  pardoned  person  may  be  shown  as  going 
to  his  credibility;  Missouri  etc.  By.  v.  Howell  (Tex.  Civ.),  30  S.  W. 
100,  person  pardoned  after  his  term  has  expired  is  competent  to 
testify  in  an  action,  the  right  of  which  accrued  before  granting  of 
pardon;  Logan  v.  United  States,  144  U.  S.  303,  36  L.  443,  12  Sup. 
Ct.  Bep.  630,  person  pardoned  after  serving  his  term  is  qualified  to 
testify  to  facts  coming  to  his  knowledge  before  he  was  pardoned. 
See  note,  47  Anu  St.  Bep.  915. 

Delivery  to  and  Acceptance  of  a  Pardon  by  the  County  Attorney 
acting  as  agent  for  the  person  pardoned  is  effectual. 

Approved  in  Bosson  v.  State,  23  Tex.  Ap.  289,  4  S.  W.  898,  a 
pardon  delivered  to  prisoner's  attorney  cannot  be  revoked. 

In  the  Absence  of  Fraad,  a  Pardon  will  be  Qood,  though  it  states 
the  date  of  the  conviction  incorrectly,  if  it  was  intended  to  cover  and 
does  cover  the  particular  offense.  / 

Beaffirmed  in  Hunnicutt  v.  State,  20  Tex.  Ap.  639;  Martin  y. 
State,  21  Tex.  Ap.  11,  17  S.  W.  431;  Petty  v.  State  (Tex.  Cr.),  65  S. 
W.  917.  Approved  in  Bedd  v.  State,  65  Ark.  481,  47  S.  W.  121,  pardon 
reciting  conviction  of  person  for  certain  offenses  including  burglary 
and  larceny,  and  granting  full  pardon  from  offenses  of  burglary  and 
larceny,  either  grand  or  petit,  is  good  pardon  for  petit  larceny. 

Failure  to  Charge  upon  the  Subject  of  Alibi,  where  there  was  evi- 
dence to  prove  it  and  where  exception  was  taken,  is  fatal  error. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
and  Anderson  v.  State,  34  Tex.  Cr.  550,  31  S.  W.  674,  both  follow- 
ing rule;  Ayres  v.  State,  21  Tex.  Ap.  405,  17  S.  W.  254,  charge  that 
burden  of  proving  alibi  was  on  defendant  is  erroneous,  though  not 
excepted  to;  Jones  v.  State,  53  Tex.  Cr.  138,  126  Am.  St.  Bep.  776, 
110  S.  W.  743,  refusing  to  reverse  for  failure  to  specially  charge  an 
alibi  in  absence  of  request  and  exception;  Quintana  v.  State,  29  Tex. 
Ap.  403,  25  Am.  St.  Bep.  732,  16  S.  W.  259,  omission  to  charge  upon 
alibi,  when  not  excepted  to,  is  not  reversible  error;  Oxford  v.  State, 
32  Tex.  Cr.  273,  22  S.  W.  972,  not  error  to  omit  to  charge  on  alibi 
where  it  is  not  an  issue  and  no  exception  is  taken;  Smith  v.  State 
(Tex.  Cr.),  50  S.  W.  362,  not  error  to  omit  charge  on  alibi  when  it 
is  not  requested  and  no  exception  is  taken;  Joy  v.  State  (Tex.  Cr.), 
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51  S.  W.  935,  refusal  to  charge  on  alibi  when  that  issue  is  raised, 
is  error. 

A  Person,  When  Attacked  In  Such  a  Manner  as  to  Indicate  an  in- 
tent either  to  murder,  maim,  or  inflict  serious  bodily  injuries,  may 
kill  at  once  for  the  prevention  of  the  injury. 

Reaffirmed  in  Hunnicutt  v.  State,  20  Tex.  Ap.  642,  645.  Approved 
in  Fuller  v.  State,  30  Tex.  Ap.  565,  17  S.  W.  1110,  one  has  same  right 
to  defend  himself  against  serious  bodily  harm  as  against  death. 

It  is  Baprehensible  for  Counsel  to  Go  Outside  the  Record  to  argue 
and  discuss  facts  to  the  jury  not  in  evidence  and  injurious  to  the  de- 
fendant. 

Approved  in  Kennedy  v.  State,  19  Tex.  CH,  reference  of  counsel 
to  public  opinion  was  properly  checked  by  court. 

Law  of  Circumstantial  Evidence  Should  be  Charged  only  when  state 
relies  on  circumstantial  evidence  to  convict. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
168,  118  S.  W.  1067,  majority  holding  evidence  in  murder  case  not 
wholly  circumstantial. 

Accessory  After  the  Fact  is  an  Accomplice  within  rule  as  to  cor- 
roboration. 

See  note,  98  Am.  St.  Bep.  158. 

Miscellaneous. — Hunnicutt  v.  State,  20  Tex.  Ap.  637,  referring  his- 
torically to  former  appeal. 

18  Tex.  Ap.  524-^64,  PIEBSON  V.  STATE. 

It  is  aa  Much  the  Bight  of  the  State  to  Exclude  from  the  jury  a 
person  who  is  biased  in  favor  of  the  defendant  as  it  is  for  the  defend- 
ant to  exclude  one  who  is  pt'ejudiced  against  him. 

Reaffirmed  in  Giebel  v.  State,  28  Tex.  Ap.  170,  12  S.  W.  593.  Ap- 
proved in  Withers  v.  State,  30  Tex.  Ap.  385,  17  S.  W.  937,  bias  in 
favor  of  woman  and  mother  is  good  cause  for  challenge  by  prosecu- 
tion. 

In  All  Cases  Where  There  is  a  Possibility  for  Serious  Doubt  as*  to 
the  impartiality  of  a  juror,  the  court  should  promptly  discharge  him. 

Eeaffirmed  in  Withers  v.  State,  30  Tex.  Ap.  386,  17  8.  W.  938. 

Where  There  is  Positive  Evidence  That  Defendant  and  another 
acted  together  in  committing  a  murder,  any  fact  or  circumstance 
which  would  tend  to  prove  the  guilt  of  the  latter  is  admibsible  against 
the  defendant. 

Beaffirmed  in  Kipper  v.  State,  45  Tex.  Cr.  384,  388,  77  S.  W.  615, 
617;  Conde  v.  State,  33  Tex.  Cr.  11,  24  S.  W.  415.  Approved  in  Bich- 
ards  V.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  admitting,  against  hus- 
band, declarations  of  wife  jointly  indicted  made  to  co-conspirator,  in 
husband's  absence;  Norsworthy  v.  State,  45  Tex.  Cr.  342,  77  S.  W. 
805,  in  prosecution  for  theft  of  yearling,  sheriff's  evidence  that  he  had 
found  pieceb'  of  hide  at  houses  of  others  with  whom  state  expected 
to  connect  defendant,  is  admissible;  McFarland  v.  State,  45  Tex.  Cr. 
250,  75  S.  W.  789,  where  party  in  arrest  is  found  in  possession  of 
fruits  of  his  crime,  it  is  a  physical  fact  and  admibsible  against  him 
and  those  who  acted  with  him  in  crime;  Mc Anally  v.  State  (Tex.  Cr.), 
73  S.  W.  406,  burglary  evidence  is  admissible  to  show  that  B  arrested 
fifteen  minutes  after  arrest  of  defendant  and  that  certain  articles 
from  burglarized  house  found  on  him;  Musser  v.  State,  157  Ind.  433, 
437, 439,  61  N.  E.  4,  6,  in  prosecution  for  murder  committed  during  rob- 
bery, evidence  that  joint  defendant,  who  was  present  at  crime,  had 
in  his  possession  shortly  after  its  commission  money  of  same  kind 
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and  denomination  as  Bhown  to  have  been  in  possession  of  deceased; 
Jackson  y.  State,  28  Tex.  Ap.  144,  12  S.  W.  701,  one  person's  posses- 
sion of  stolen  goods  cannot  be  used  as  evidence  against  another  unless 
they  acted  together  in  commission  of  the  burglary;  Clark  v.  State, 
28  Tex.  Ap.  194,  12  S.  W.  730,  in  robbery  stolen  property  found  in 
possession  of  one  admitted  as  evidence  against  another;  Jackson 
v.  State,  28  Tex.  Ap.  373,  19  Am.  St.  Rep.  842,  13  S.  W.  452,  in 
burglary  stolen  property  in  possession  of  one  admitted  as  evidence 
against  another;  Harris  v.  State,  31  Tex.  Or.  414,  20  S.  W.  917,  acts 
and  declarations  of  a  conspirator  previous  to  formation  of  conspiracy 
are  admissible;  dissenting  opinion  in  Gonde  v.  State,  35  Tex.  Cr.  104, 
60  Am.  St.  Rep.  29,  34  S.  W.  289,  majority  holding  possession  of 
property  of  deceased  by  one  of  three  murderers  not  admissible  against 
others.    See  note,  19  Am.  St.  Rep.  844. 

ActB  and  Declarations  of  a  Conspirator,  after  the  consummation 
of  the  conspiracy,  in  the  absence  of  his  co-conspirator,  are  not  ad- 
missible in  evidence  against  such  co-conspirator. 

Approved  in  Small  v.  State  (Tex.  Cr.),  40  S.  W.  791,  attempt  to 
sell  stolen  cattle  by  two  co-conspirators  admitted  against  third  con- 
spirator. 

Declarations  by  the  Deceased  Almost  Coincident  in  Point  of  Time 
with  the  principal  fact,  which  sprang  out  of  and  tended  to  explain 
that  fact,  and  which  were  voluntary  and  spontaneous,  are  res  gestae. 

Reaffirmed  in  Mclnturf  v.  State,  20  Tex.  Ap.  355;  Pierson  v.  State, 
21  Tex.  Ap.  58,  17  S.  W.  470;  Smith  v.  State,  21  Tex.  Ap.  306,  17 
S.  W.  473.  Approved  in  Connell  v.  State,  46  Tex.  Cr.  261,  81  S.  W. 
747,  where  witness  on  hearing  deceased  was  hurt  went  to  see  him 
and  deceased  asked  witness  to  stay  with  him  till  end  and  made  state- 
ment and  shortly  thereafter  lapsed  into  unconsciousness  and  re- 
mained so  till  death,  statement  admissible;  Lockhart  v.  State,  53 
Tex.  Cr.  593,  111  S.  W.  1026,  admitting  evidence  that  deceased,  twenty 
minutes  after  being  shot,  declared  in  response  to  question  that  he 
was  shot  for  nothing. 

The  Mere  Fact  That  Some  of  the  Declarations  were  Made  in  re- 
sponse to  questions  asked  does  not  take  from  them  their  voluntary 
and  spontaneous  character. 

Approved  in  White  v.  State,  30  Tex.  Ap.  655,  18  S.  W.  463,  ques- 
tion "Who  shot  youf"  and  answer  thereto,  does  not  render  dying 
declaration  inadmissible.     See  note,  56  L.  R.  A.  430. 

To  Warrant  Reversal  of  Conviction  Because  of  Remarks  of  prose- 
cuting counsel,  it  must  appear  that  they  were  improper,  were  of  a 
material  character  and  such  as  were  calculated  to  injuriously  affect 
defendant's  rights. 

Approved  in  Western  etc.  R.  R.  Co.  v.  Cox,  115  Ga.  718,  42  S.  E. 
75,  reversing  for  remarks  of  plaintiff's  attorney  in  argument  in 
personal  injury  case;  House  v.  State,  19  Tex.  Ap.  239,  expressions 
held  to  be  warranted  by  evidence;  McConnell  v.  State,  22  Tex.  Ap. 
370,  58  Am.  Rep.  648,  3  S.  W.  702,  remarks  declared  reprehensible 
and  unjustifiable  but  not  sufficient  to  cause  reversal;  Williams  v. 
State,  24  Tex.  Ap.  35,  5  S.  W.  659,  and  Smith  v.  State,  27  Tex.  Ap. 
52,  10  S.  W.  752,  remarks  in  reply  to  opposing  counsel  are  not  im- 
proper; Love  V.  State,  35  Tex.  Cr.  30,  29  S.  W.  791,  remarks  were 
improper  but  not  of  character  to  warrant  reversal.  See  note,  46 
L.  R.  A.  649,  651. 
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It  Is  DlBcretionary  With  Judge  to  Pennlt  Witness,  who  had  been 
discharged  from  rule  and  had  heard  testimony  of  defendant's  wit- 
nesses, to  be  recalled. 

Approved  in  Johnson  v.  Cooley,  30  Tex.  Civ.  581,  71  8".  W.  37, 
holding  it  reversible  error  to  refuse  to  permit  witness  for  defense  to 
testify  where  defendant  gave  him  information  as  to  how  plaintiff 
had  testified. 

Miscellaneous. — ^Pierson  v.  State,  21  Tex.  Ap.  64,  17"  S.  W.  468, 
referred  to  as  a  companion  case. 

18  Tex.  Ap.  665-667,  GABDENHIBE  v.  STATE. 

If  the  Charge  in  a  Orlminal  Case  is  lucorrect  as  to  the  penalty, 
thongh  the  error  be  in  favor  of  the  prisoner,  it  is  fundamental  error. 

Approved  in  Bostic  v.  State,  22  Tex.  Ap.  137,  2  S.  W.  539,  and 
Bell  V.  State,  31  Tex.  Cr.  523,  21  S.  W.  260,  wrong  penalty  charged 
in  aggravated  assault  and  battery  is  error. 

18  Tez.  Ap.  567-673,  CBADDOCK  v.  STATE. 

Section  50  of  the  City  Charter,  Which  is  in  the  Language  of  ar- 
ticle 391,  Bevised  Statutes,  is  a  defense  against  prosecution  for  sell- 
ing liquors  before  9  A.  M.  and  after  4  P.  M. 

See  note,  17  L.  B.  A.  (n.  s.)  51,  59. 

Denied  in  Flood  v.  State,  19  Tex.  Ap.  589,  article  391",  Bevised 
Statutes,  gives  no  power  to  permit  sales  on  Sunday. 

The  Power  Oranted  in  a  City  Charter,  Thongh  in  Conflict  with 
a  general  law,  may  be  upheld,  it  being  a  question  of  legislative 
intention. 

Distinguished  in  Ex  parte  Lynn,  19  Tex.  Ap.  298,  an  unexpired 
license  issued  by  city  is  no  defense  for  violation  of  local  option  law 
adopted  after  such  license  was  issued.  Explained  in  dissenting 
opinion  in  Flood  v.  State,  19  T^x.  Ap.  593,  majority  holding  city 
ordinance  regulating  hours  on  Sunday  when  goods  may  be  sold  in- 
valid, because  in  conflict  with  state  law. 

18  Tex.  Ap.  673>576,  CABTEB  v.  STATE. 

In  a  Prosecntion  for  Unlawfully  Pulling  Down  a  Pence,  the  title  to 
the  property  on  which  the  fence  was  built  is  not  an  issue,  the  issue 
being  who  was  in  the  quiet  and  peaceable  possession  of  the  fence 
broken. 

Approved  in  Pate  v.  State,  46  Tex.  Cr.  485,  81  S.  W.  738,  and 
Arbuthnot  v.  State,  38  Tex.  Cr.  511,  34  S.  W.,  270,  both  reaffirming 
rule;  McCuen  v.  State,  43  Tex.  Cr.  614,  68  S.  W.  180,  deed  to  property 
is  admissible  as  tending  to  show  defendant's  rightful  possession;  dis- 
senting opinion  in  Bybee  v.  State  (Tex.  Cr.),  20  S.  W.  825,  826, 
majority  holding  owner  of  land  wrongly  fenced  in  has  right  to  remove 
fence. 

Distinguished  in  Adams  v.  State,  47  Tex.  Cr.  39,  81  S.  W.  964,  in 
prosecution  under  Penal  Code,  article  791,  actual  ownership  of  prop- 
erty is  involved. 

18  Tex.  Ap.  676-586,  WILSON  y.  STATE. 

That  the  Eyldence  Mentioned  in  an  Application  for  a  flrst  con- 
tinuance is  cumulative  is  no  good  reason  for  refusing  it. 

Beaffirmed  in  Adams  v.  State,  19  Tex.  Ap.  12;  Irvine  v.  State,  20 
Tex.  Ap.  40;  Hyden  v.  State,  31  Tex.  Cr.  403,  20  S.  W.  765.  Approved 
in  Browder  v.  State,  30  Tex.  Ap.  615,  18  S.  W.  197,  defendant  has 
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right  to  prove  any  material  fact  by  any  reasonable  number  of  wit- 
nesses. 

Separation  of  the  Jury  Withont  tbe  Oonsent  of  the  Defendant  is 
snch  irregularity  as  will  vitiate  the  verdict. 

Approved  in  Kelly  v.  State,  28  Tex.  Ap.  122,  12  S.  W.  505,  judgment 
reversed  because  of  separation  of  jury  without  permission  of  court  or 
consent  of  opposing  counsel,  and  without  being  in  charge  of  officer; 
Bobinson  v.'State,  30  Tex.  Ap.  462,  17  S.  W.  1083,  separation  of  juror 
who  went  to  a  fire  to  protect  his  property  cause  for  setting  aside 
verdict;  McCampbell  v.  State,  37  Tex.  Cr.  609,  40  S.  W.  496,  defendant 
cannot  agree  to  separation  of  a  juror  without  juror  being  in  charge  of 
an  officer.    See  note,  103  Am.  St.  Bep.  167. 

If  Some  Act  Done  by  Deceased,  Wbicli,  Viewed  in  Light  of  threats, 
rendered  it  reasonable  for  defendant  to  infer  that  deceased  was  about 
to  execute  his  threats,  and  defendant  did  not  know  that  threats  were 
not  seriously  made,  fact  that  they  were  not  seriously  made  is  im- 
material. 

See  note,  89  Am.  St.  Bep.  700, 

18  Tex.  Ap.  586-599,  JACKSON  v.  STATE. 

Where  There  is  No  Evidence  Tending  to  Present  the  Lunie  of  Man- 
danghter,  it  is  not  error  not  to  instruct  upon  that  issue. 

Approved  in  May  v.  State,  22  Tex.  Ap.  598,  3  S.  W.  782,  instance 
where  no  error  to  omit  to  charge  law  of  murder  in  second  degree,  and 
manslaughter;  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442,  charge 
of  law  of  murder  in  second  degree  properly  refused. 

New  Trial  will  not  be  Granted  for  Newly  Discovered  Evldenca 
calculated  to  impeach  witnesses. 

Beaffirmed  in  Grate  v.  State,  23  Tex.  Ap.  462,  5  S.  W.  246. 

Objections  to  Line  of  Argument  Pursued  by  Counsel  must  be  ex- 
cepted to  at  the  time  and  reserved' by  bill  of  exceptions. 

Beaffirmed  in  Barber  v.  State,  35  Tex.  Cr.  73,  31  S.  W.  649.  Ap- 
proved in  Dies  v.  State,  56  Tex.  Cr.  36,  117  S.  W.  981,  applying  rule 
where  state's  counsel,  in  reply  to  defendant's  attorney,  incidentally 
referred  to  testimony  which  court  had  withdrawn  from  jury;  Watson 
V.  State,  28  Tex.  Ap.  41,  12  S.  W.  404,  to  be  considered  on  appeal  im- 
proper remarks  of  counsel  must  be  excepted  to  or  work  injury  to 
defendant;  Garello  v.  State,  31  Tex.  Cr.  62,  20  S.  W.  181,  improper 
remarks  not  excepted  to  will  not  be  considered  on  appeal.  See  note, 
46  L.  B.  A.  648. 

Qualified  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373,  reversing 
for  improper  argument  by  state's  counsel  though  no  charge  requested 
to  withdraw  argument  from  jury,  where  matter  presented  by  bill  of 
exceptions. 

18  Tex.  Ap.  599-623,  BXJBKHABD  V.  STATE. 

Special  Attorney  may  Assist  District  Attorney  in  the  prosecution  of 
an  action,  but  the  district  attorney  must  reserve  to  himself  the  direc- 
tion of  the  case. 

Beaffirmed  in  Thalheim  v.  State,  38  Fla.  189,  20  So.  944. .  Approved 
in  State  v.  Kent,  4  N.  D.  588,  62  N.  W.  634,  27  L.  B.  A.  686,  attorney 
who  is  neither  a  resident  of  state  nor  a  member  of  the  bar  of  the 
state  may  assist  prosecuting  attorney;  Eldridge  v.  State,  27  Fla.  188, 
9  So.  454,  arguendo,  but  not  deciding  the  point  because  objection  not 
made  during  trial. 
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Distlngaished  in  United  States  y.  Rosenthal,  121  Fed.  872,  special 
assistant  to  attome7  general  eannot  conduct  proceedings  before  grand 
jnry. 

Denied  in  Biemel  t.  State,  71  Wis.  452,  87  N.  W.  248,  attorney 
employed  by  private  person  cannot  assist  district  attorney  in  prosecu- 
tion of  a  case. 

In  Ttlals  for  Felony  tbe  Oharge  must  Contain  All  tli6  Law  applicable 
to  every  issue  legitimately  raised  by  the  evidence. 

Reaffirmed  in  Meuly  y.  State,  26  Tex.  Ap.  302,  8  Am.  St.  Rep.  482, 
9  S.  W.  565. 

Wliere  There  is  Eyidence  Which  Presents  an  Issne  favorable  to  the 
defendant,  it  should  be  submitted  to  the  jury. 

Reaffirmed  in  Nalley  v.  State,  30  Tez.  Ap.  459,  17  S.  W.  1085. 

Evidence  Tending  to  Prove  That  Accused  was  Temporarily  Insane 
from  use  of  liquor  at  time  of  homicide  is  sufficient  to  require  sub- 
mission of  issue  of  murder  in  second  degree. 

See  note,  36  L.  R.  A.  484. 

18  Tex.  Ap.  628-625,  SUUJVAK  v.  STATE. 

Possession  of  Recently  Stolen  Property,  even  when  unexplained,  is 
merely  circumstantial  evidence  of  theft,  and  omission  to  charge  the 
law  of  circumstantial  evidence  upon  that  fact  is  reversible  error. 

Reaffirmed  in  Schnltz  v.  State,  20  Tex.  Ap.  311;  Boyd  v.  State,  24 
Tex.  Ap.  581,  5  Am.  St.  Rep.  909,  6  S.  W.  855.  Approved  in  Moreno 
V.  State,  24  Tex.  Ap.  403,  6  S.  W.  300,  refusal  to  instruct  that  pos- 
session of  stolen  property  is  merely  circumstantial  evidence  of  guilt 
is  error.    See  notes,  97  Am.  St.  Rep.  792;  69  L.  R.  A.  199. 

18  Tex.  Ap.  627-632,  LOTT  y.  STATE. 

There  Is  No  Authority  of  Law  for  a  Grand  Jury  composed  of  any 
other  number  of  men  than  twelve,  and  an  indictment  found  by  a 
grand  jury  composed  of  more  or  less  than  twelve  is  a  nullity,  and 
cannot  confer  jurisdiction. 

Reaffirmed  in  McNeese  v.  State,  19  Tex.  Ap.  51;  Rainey  v.  State, 

19  Tex.  Ap.  482;  Rainey  v.  State,  19  Tex.  Ap.  484.  Approved  in 
Jones  V.  State,  52  Tex.  Cr.  307,  124  Am.  St.  Rep.  1097,  106  S.  W. 
347,  where  by  agreement  one  of  jurors  in  murder  case  was  excused, 
verdict  by  remaining  twelve  is  void;  Smith  v.  State,  19  Tex.  Ap. 
106,  107,  where  grand  jury  of  twelve  men  permanently  excused  a 
grand  juror  after  presentment  of  indictment,  it  did  not  invalidate 
the  indictment;  Williams  v.  State,  19  Tex.  Ap.  265,  indictments  by 
grand  juries  of  more  than  twelve  persons  set  aside;  Ex  parte  Swain, 
19  Tex.  Ap.  324,  indictments  by  grand  jury  of  fifteen  are  void; 
Holmes  v.  State,  20  Tex.  Ap.  516,  a  plea  to  the  jurisdiction  is  per- 
missible as  a  special  plea  in  bar  of  a  prosecution;  Wells  v.  State,  21 
Tex.  Ap.  596,  2  S.  W.  807,  bail  bond  given  by  persons  indicted  by 
grand  jury  of  thirteen  is  void;  Harrell  v.  State,  22  Tex.  Ap.  693,  3 
8.  W.  480,  bail  bond  given  by  person  indicted  by  grand  jury  of 
fourteen  is  void;  Trevinio  v.  State,  27  Tex.  Ap.  377,  11  S.  W.  448, 
after  grand  jury  has  been  discharged  for  the  term,  and  reassembles, 
a  new  member  may  be  impaneled  in  place  of  former  member;  Ex 
parte  Reynolds,  35  Tex.  Cr.  439,  60  Am.  St.  Rep.  55,  34  S.  W.  121, 
person  convicted  and  sentenced  on  indictment  found  by  grand  jury 
of  fourteen  is  entitled  to  relief  from  custody  by  habeas  corpus; 
Ogle  V.  State,  43  Tex.  Cr.  227,  229,  96  Am.  St.  Rep.  860,  63  S.  W. 
1010,  1011,  conviction  under  void  indictment  returned  by  grand  jury 
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of  thirteen  is  no  bar  to  subsequent  conviction;  Bruner  t.  Superior 
Court,  92  Cal.  265,  28  Pac.  349,  grand  jury  partially  summoned  by  an* 
elisor,  where  sheriff  had  not  first  been  challenged  as  incompetent, 
is  illegal;  dissenting  opinion  in  State  v.  Belvel,  89  Iowa,  418,  56 
N.  W.  550,  27  L.  R.  A.  846,  majority  holding  indictment  by  grand 
jury  of  five,  when  law  requires  seven,  is  not  fatally  defective;  Woods 
V.  State,  26  Tex.  Ap.  506,  10  S.  W.  109,  and  State  v.  Witt,  33  Or. 
596,  55  Pac.  1053,  both  arguendo.  See  notes,  12  Am.  St.  Rep.  904; 
28  L.  R.  A.  38. 

It  was  Error  not  to  Permit  Oonnsel  to  Bead  Law  applicable  to 
the  case  to  the  jury. 

Approved  in  State  v.  Coella,  3  Wash.  117,  28  Pac.  33,  it  is  no 
violation  of  a  constitutional  right  for  court  to  send  jury  out  of  room 
while  counsel  is  arguing  the  matter  of  instructions  as  to   the  law. 

Distinguished  in  Smith  v.  State,  21  Tex.  Ap.  307,  17  S.  W.  473, 
where  jury  had  been  instructed  by  court  as  to  law  of  circumstan- 
tial evidence,  counsel, was  properly  not  permitted  to  read  such  law 
to  the  jury. 

Miscellaneous. — ^Ex  parte  Juneman,  28  Tex.  Ap.  490,  13  S.  W. 
784,  cited  as  an  illustration  in  discussing  question  of  whether  appeal 
lies  when  verdict  and  judgment  entered  after  expiration  of  term. 

18  Tez.  Ap.  637-640,  aOIJ>EN  V.  STATE. 

Mere  Presence  of  a  Person  at  the  Time  of  tbe  Oommlssion  of  a 
robbery,  or  the  failure  to  give  the  alarm,  silence,  inaction,  and  sup- 
posed concealment  of  the  offense,  are  not  sufficient  to  constitute  such 
a  person  a  principal. 

Reaffirmed  in  Jackson  v.  State,  20  Tex.  Ap.  193.  Approved  in 
Sharp  V.  State,  29  Tex.  Ap.  214,  15  S.  W.  177,  mere  presence  of  one 
at  the  time  a  steer  was  stolen  by  another  does  not  make  him  a 
principal;  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  mere 
presence  at  a  murder,  and  concealment  of  knowledge  of  it,  does  not 
make  one  a  principal. 

Under  an  Indictment  as  a  Principal,  tlie  Accused  cannot  be  con- 
victed as  an  accessory,  though  evidence  shows  him  to  have  been  such. 

Reaffirmed  in  Rix  v.  State,  33  Tex.  Cr.  359,  26  S.  W.  506. 

18  Tez.  Ap.  640-653,  WEST  v.  STATE. 

Evidence  as  to  tbe  Character  of  the  Deceased,  or  threats  made  by 
him,  is  admissible  in  cases  of  homicide  where  self-defense  is  claimed, 
but  only  after  evidence  of  overt  act,  or  where  evidence  raises  doubt. 

Approved  in  State  v.  Tolla,  72  N.  J.  L.  519,  62  Atl.  677,  3  L.  R.  A. 
(n.  s.)  523,  following  rule;  Lilly  v.  State,  20  Tex.  Ap.  9,  and  Glene- 
winkel  v.  State  (Tex.  Cr.),  61  S.  W.  124,  testimony  that  deceased 
habitually  bore  arms  was  wrongfully  excluded;  State  v.  Gushing,  17 
Wash.  557,  50  Pac.  516,  evidence  of  threats  or  of  dangerous  char- 
acter of  deceased  are  inadmissible  until  proof  of  some  overt  act  of 
attack  by  deceased.  See  notes,  124  Am.  St.  Rep.  1028;  89  Am.  St. 
Rep.  702;  3  L.  R.  A.  (n.  s.)  356,  362,  527. 

18  Tez.  Ap.  665-675,  HTTJi  y.  8TATR 

Where  Witness  on  Cross-examination  Doiles  Particular  Fact  going 
to  impeach  his  character,  witnesses  cannot  be  called  to  contradict 
him. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Johnson,  97  Tex.  264,  78  S.  W. 
225,  one  asking  adverse  witness  whether  he  had  ever  been  in  peni- 
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teiitiarj  and  receiving  negative  answer  cannot  thereafter  prove  con- 
trary. 

18  Tex.  Ap.  675-681,  AH  HANG  v.  STATE. 

Instance  of  Evidence  Insufficient  to  Establlsli  Murder  in  the  first 
degree. 

Approved  in  Lucas  v.  State,  19  Tex.  Ap.  88,  evidence  insufficient 
to  establish  mnrder  in  second  degree. 
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GASES  IN  19  TEXAS  APPEALS. 


19  Tex.  Ap.  1-13,  ADAMS  v.  STATE. 

Wlwre,  in  %  Trial  for  Murder,  tbe  Testinumy  of  Defendant's  Wife 
wma  material,  although  cumulative,  held,  a  continuance  should  have 
been  granted. 

'  Approved  in  Browder  v.  State,  30  Tex.  Ap.  615,  18  S.  W.  197, 
reversing  where  defendant  was  not  allowed  to  incorporate  in  his 
bill  of  exceptions  what  he  expected  to  prove  b7  witnesses. 

19  Tex.  Ap.  18-14,  WABE  v.  STATE. 

. ,  An  Allegaticm  for  Theft  That  Alleges  That  Property  was  "feloni- 
ously" taken,  but  does  not  allege  that  it  was  "fraudulently"  taken, 
is  insufficient. 
Beaffirmed  in  McPherson  v.  State,  20  Tex.  Ap.  194. 

19  Tex.  Ap.  14-17,  DTTEE  v.  STATE. 

Evidence  of  Other  Persons  That  They  had  Carnal  Intercourse  with 
the  prosecuting  witnese  is  admissible  to  show  defendant's  intent  in 
uttering  the  slander. 

Approved  in  Bainwater  v.  State,  46  Tex.  Cr.  497,  81  S.  W.  39,  hold- 
ing in  trial  for  slander  instruction  defining  "maliciously"  and  "wan- 
tonly" as'  applied  to  uttering  of  false  words,  should  have  been  given; 
Humbard  v.  State,  21  Tex.  Ap.  209,  17  S.  W.  127,  holding  evidence 
of  current  reports  admissible  to  show  defendant's  intent;  Van  Dusen 
V.  State,  34  Tex.  Cr.  458,  30  S.  W.  1074,  reversing  where  testimony 
of  other  witnesses  that  they  had  carnal  intercourse  with  the  prose- 
cutrix excluded. 

19  Tex.  Ap.  48-52,  McNEESE  ▼.  STATE. 

An  Indictment  Presented  by  Thirteen  Grand  Jurors  is*  a  nullity. 

Approved  in  Williams  v.  State,  19  Tex.  Ap.  265,  reversing  under 
rule;  Ex  parte  Swain,  19  Tex.  Ap.*  324,  holding  indictments  void, 
but  binding  defendants  to  answer  new  ones;  Harrell  v.  State,  22 
Tex.  Ap.  693,  3  S.  W.  480,  reversing  judgment  on  a  bail  bond,  where 
the  indictment  was  presented  by  fourteen  persons;  Ex  parte  Bey- 
nolds,  35  Tex.  Cr.  439,  60  Am.  St.  Bep.  55,  34  S.  W.  121,  granting 
habeas  corpus,  where  indictment  presented  by  fourteen  grand  jurors; 
Ogle  V.  SUtCy  43  Tex.  Cr.  227,  230,  96  Am.  St.  Bep.  860,  63  8.  W. 
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1010,  1011,  holding  conviction  under  indictment  presented  by  thirteen 
not  a  bar  to  subsequent  prosecution.  See  notes,  12  Am.  St.  Bep. 
904;  28  K  B.  A.  38;  27  L.  B.  A.  851. 

Distinguished  in  Smith  v.  State,  19  Tex.  Ap.  107,  where  a  grand 
juror  was  illegally  excused  by  the  grand  jury  for  the  term,  bus- 
taining  the  indictment;  Trevinio  v.  State,  27  Tex.  Ap.  377,  11  S.  W. 
448,  where  the  jury  had  been  discharged  and  reassembled,  the  ex- 
cusal  of  one  and  substitution  of  another  is  not  unlawful;  State  v. 
Witt,  33  Or.  596,  55  Pac.  1053,  sustaining  indictment  where  a  juror 
became  ill  and  another  was  subbtituted. 

Miscellaneous. — Ex  parte  Juneman,  28  Tex.  Ap.  490,  13  S.  W.  784, 
granting  habeas  corpus  where  sentence  and  verdict  pronounced  after 
expiration  of  term. 

19  Tez.  Ap.  52-54,  63  Am.  Bep.  SBS,  PBESSLEB  ▼.  STATE. 

Where  Defendant  Purchased  a  Pistol,  and  was  carrying  it  home, 
held  the  facts  did  not  constitute  the  offense  of  unlawfully  carrying 
a  pistol. 

Approved  in  West  v.  State,  21  Tex.  Ap.  428,  2  8.  W.  811,  where 
defendant  was  carrying  pistol  home;  Underwood  v.  State  (Tex.  Or.), 
29  S.  W.  777,  where  defendant  was  carrying  a  pistol  to  a  shop  for 
repairs. 

Distinguished  in  Chamberb  v.  State,  34  Tex.  Cr.  294,  30  8.  W.  357, 
sustaining  conviction  where  defendant  was  in  the  habit  of  carrying 
his  pistol  between  home  and  place  of  business. 

19  Tez.  Ap.  76-79,  JOUfT  y.  STATE. 

A  Public  Bead  may  be  Established  by  Evidence  of  long-continued 
ube  as  such,  and  by  the  order  of  the  commissioner's  court  assigning 
hands  to  work  on  it  as  a  public  road. 

Followed  in  Texas  etc.  B.  B.  v.  Kaufman  Co.,  17  Tex.  Civ.  255, 
42  S.  W.  587. 

19  Tez.  Ap.  79-89,  LXTOAS  y.  STATE. 

An  Indictment  Charging  Mnrder  by  Gutting  and  Stabbing  deceased 
with  a  knife  is  sufficient. 

Approved  in  Bather  v.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  where 
indictment  charged  murder  by  "shooting  with  a  gun";  Cudd  v.  State, 
28  Tex.  Ap.  128,  12  S.  W.  1010,  where  indictment  alleged  death  from 
wound,  but  did  not  state  time,  held  otherwise  sufficient. 

Where  There  is  No  BlU  of  Exceptions  to  the  Acti<m  of  the  court 
refubing  a  continuance,  such  action  will  not  be  revised. 

Beaffirmed  in  Scott  v.  State,  23  Tex.  Ap.  565,  5  S.  W.  144. 

Where  the  Eyldence  Did  not  Sufficiently  Establish  That  Death  was 
the  result  of  a  wound,  held  a  conviction  of  murder  must  be  reversed. 

See  note,  68  L.  B.  A.  63. 

Distinguished  in  Thompson  v.  State,  38  Tex.  Cr.  338,  42  S.  W.  975, 
where  deceased  died  a  short  time  after  being  stabbed,  held  the 
corpus*  delicti  sufficiently  established;  Baker  v.  State,  30  Fla.  71,  11 
So.  500,  holding  evidence  sufficiently  established  death  from  the 
blow. 

Miscellaneous. — Cited  in  Oates  v.  State,  51  Tex.  Cr.  451,  103  S.  W. 
860,  holding  instruction  that  killing  of  person  in  attempt  to  perpe- 
trate robbery  is  murder  in  first  degree  erroneous  as  eliminating 
malice. 
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19  Tex.  Ap.  8^90,  BOE  v.  STATE. 

Where  the  Becoid  Does  not  Show  That  the  Defendant  pleaded  to 
the  information^  the  conviction  will  be  reversed. 

Approved  in  Pate  v.  State,  21  Tex.  Ap,  198,  17  S.  W.  463,  JeflPer- 
8on  v.  State,  24  Tex.  Ap.  536,  7  S.  W.  245,  and  Shelp  v.  United  States, 
81  Fed.  701,  all  reaffirming  rule;  Browning  v.  State,  54  Neb.  204, 
74  N.  W.  C31,  reversing  where  defendant  was  not  arraigned  and 
did  not  plead.     See  note,  13  L.  R.  A.  (n.  s.)  812. 

19  Tex.  Ap.  95-111,  SMITH  v.  STATE. 

An  Indictment  Found  by  a  Ghnmd  Jury  composed  of  a  number 
other  than  twelve  is  a  nullity. 

Approved  in  Ex  part«  Reynolds,  35  Tex.  Cr.  439,  60  Am.  St.  Rep. 
55,  34  S.  W.  121,  granting  habeas  corpus  where  indictment  presented 
by  fourteen;  Ogle  v.  State,  43  Tex.  Cr.  227,  230,  96  Am.  St.  Rep.  860, 
63'  S.  W.  1010,  1011,  holding  conviction  under  indictment  by  thirteen 
not  a  bar  to  subsequent  prosecution;  Matthews  v.  State  (Tex.  Gr.), 
58  S.  W.  92,  holding  the  array  of  grand  jurors  could  not  be  chal- 
lenged on  being  reassembled.    See  note,  12  Am.  St.  Rep.  904. 

Where  the  Orand  Jury  Excused  One  of  Their  Number,  held  such 
action  was  unauthorized,  but  the  indictment  presented  was  not  a 
nullity. 

Approved  in  Ex  parte  Love,  49  Tex.  Cr.  477,  93  S.  W.  552,  holding 
impaneling  grand  juror  to  fill  place  of  excused  member  a  nullity 
and  did  not  affect  validity  of  indictment;  Watts  v.  State,  22  Tex. 
Ap.  579,  3  S.  W.  770,  holding  excusal  of  a  grand  juror  did  not  affect 
the  indictment;  Woods  v.  State,  26  Tex.  Ap.  507,  10  S.  W.  109,  where 
proof  that  a  grand  juror  was  incompetent  was  not  sufficient,  sus- 
taining indictment;  Trevinio  v.  State,  27  Tex.  Ap.  377,  11  S.  W.  448, 
sustaining  indictment  where  on  reassembling  of  grand  jury,  a  new 
juror  was  appointed;  Jones  v.  United  States,  162  Fed.  421,  holding 
absence  of  juror  through  failure  to  notify  him  of  meeting  did  not 
invalidate  Indictment,  sufficient  number  being  present.  See'  note, 
27  L.  R.  A.  780. 

A  Refusal  of  Time  to  Prepare  a  Bill  of  Exceptions  is  not  re- 
versible error  where  no  harm  is  done. 

Approved  in  Rosborough  v.  State,  21  Tex.  Ap.  675,  1  S.  W.  461, 
holding  refusal  of  time  to  prepare  exceptions  not  error  where  no 
injury  shown;  Smith  v.  State,  22  Tex.  Ap.  322,  3  S.  W.  686,  where 
exception  to  charge  was  general,  held  only  fundamental  errors  would 
be  considered;  Kirk  v.  State  (Tex.  Cr.),  37  S.  W.  443,  holding  re- 
fusal of  time  for  bill  of  exceptions'  not  error. 

A  Charge  That  a  Sudden  Killing  Without  Provocation  is  done  with 
implied  malice  is  erroneous,  where  there  is  an  issue  of  insanity. 

Approved  in  Spivey  v.  State,  45  Tex.  Cr.  499,  77  S.  W.  446,  hold- 
ing instruction  that  instrument  or  means  used  in  homicide  to  be 
considered  on  question  of  intent  not  being  authorized  by  evidence  was 
erroneous;  Hart  v.  State,  21  Tex.  Ap.  171,  17  S.  W.  421,  holding 
omission  to  charge  that  killing  must  not  be  committed  under  sudden 
passion,  not  error  in  connection  with  the  whole  charge. 

Distinguished  in  Barbee  v.  State,  50  Tex.  Cr.  429,  97  S.  W.  1059, 
holding  charge  that  instrument  used  was  to  be  considered  in  deter- 
mining intent,  though  not  authorized  by  the  evidence,  not  reversible 
error. 

5  Tex.  Notes— 31 
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A  Charge  That  Inaaiiity  musfc  be  "Clearly"  proved  is  good. 

Approved  in  State  v.  Shnff,  9  Idaho,  131,  72  Pac.  670,  applying 
rule  to  similar  charge;  Smith  v.  State,  81  Tex.  Cr.  18,  19  S.  W.  254, 
and  Giebel  v.  State,  28  Tex.  Ap.  172,  12  S.  W.  594,  both  sustaining 
charge  on  insanity;  Hurst  v.  State,  40  Tex.  Cr.  387,  50  S.  W.  721, 
sustaining  charge  that  insanity  must  be  "clearly  proven"  where  ex- 
plained by  subsequent  charge.    See  note,  39  L.  B.  A.  741,  742. 

Miscellaneous. — ^Ex  parte  Juneman,  28  Tex.  Ap.  490,  13  S.  W.  784, 
granting  habeas  corpus  where  verdict  and  sentence  rendered  day 
after  expiration  of  term;  Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W. 
927,  admitting  confessions  made  before  a  grand  jury  where  defend- 
ant was  warned. 

19  Tex.  Ap.  112-120,  EX  PABTE  MATO. 

The  Constitutionality  of  a  Law  may  be  Iii(|iiired  into  by  '^habeas 
corpus." 

Approved  in  Ex  parte  Hollman,  79  S.  C.  28,  60  S.  E.  26,  reaffirming 
rule;  Ex  parte  Conley  (Tex.  Cr.),  75  8.  W.  301,  holding  notices  for 
local  option  election  not  having  been  posted  according  to  law,  all 
proceedings  under  election  void,  and  could  be  attacked  on  habeas 
corpus;  Ex  parte  Kramer,  19  Tex.  Ap.  125,  granting  writ  where 
notices  of  election  were  not  posted;  Moore  v.  Wheeler,  109  6a.  63, 
35  S.  E.  116,  granting  writ  where  statute  unconstitutional;  Ex  parte 
Matthews  (Tex.  Cr.),  49  S.  W.  624,  refusing  writ  where  defendant 
had  remedy  by  affidavits'  on  appeal.  See  notes,  87  Am.  St.  Bep.  175; 
39  L.  B.  A.  457. 

19  Tex.  Apw  120-123,  EX  PABTE  LYNN. 

A  Writ  of  Habeas  Corpus  will  not  be  Granted  by  This  Court  in 
the  first  instance  in  a  misdemeanor  case  on  the  ground  that  the 
judge  of  the  local  court  was  prejudiced  against  the  applicant. 

Distinguished  in  Ex  parte  Patterson,  42  Tex.  Cr.  259,  58  S.  W. 
1012,  51  L.  B.  A.  654,  granting  original  writ  where  defendant  was 
in  jail  under  a  municipal  ordinance  imposing  a  fine  of  less  than  one 
hundred  dollars. 

19  Teoc  Ap.  123^126,  EX  PABTE  KBAMEB. 
The  Bules  Governing  the  Forwarding  of  Transcripts  <m  Appeal  to 

this  court  do  not  apply  in  habeas  corpus  proceedings. 

Approved  in  disBenting  opinion.  Ex  parte  Malone,  35  Tex.  Cr.  300, 
33  S.  W.  361,  majority  refusing  to  consider  a  statement  of  facts 
not  authenticated  by  judge;  In  re  Scott,  38  Neb.  507,  see  56  N.  W. 
1010,  holding  evidence  of  guilt  will  be  heard  after  indictment  found  on 
habeas  corpus  for  reduction  of  bail. 

The  Validity  of  an  Election  for  Local  Option  may  be  Inquired  Into 
on  habeas  corpus,  and  where  only  one  copy  of  the  order  for  election 
was  posted,  held  the  election  was  void. 

Approved  in  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301,  reaffirming 
rule;  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21,  holding  local 
option  law  void  because  publication  insufficient;  Missouri  etc.  By.  Co. 
V.  Tolbert,  44  Tex.  Civ.  11,  101  S.  W.  1015,  holding  validity  of  pre- 
cinct election  to  restrain  stock  from  running  at  large  could  be  in- 
quired into  in  suit  against  railroad  for  injuries  to  stock;  Smith  v. 
State,  19  Tex.  Ap.  445,  reversing  where  only  three  copies  of  the  notice 
of  election  had  been  posted;  James  y.  State,  21  Tex.  Ap.  356.  17  S.  W. 
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423,  reversing  where  evidence  showed  that  only  ^ve  notices  were 
posted;  Purrh  v.  State,  6  Tex,  Civ.  224,  24  S.  W.  1127,  holding  pro- 
ceedings incorporating  %  school  district  void  where  the  petition  did 
not  describe  bonndaries.  See  notes,  120  Am.  St.  Bep.  796;  87  Am.  St. 
Bep.  177. 

IKstingoished  in  Norman  v.  Thompson,  96  Tex.  253,  72  S.  W.  63, 
failure  to  post  one  of  notices  required  by  statute  for  twelve  days  prior 
to  local  option  election  cannot  be  considered  as  ground  for  contest  of 
such  election;  Norman  v.  Thompson,  30  Tex.  Civ.  538,  539,  72  S.  W.  64, 
65,  holding  in  election  contest  failure  to  post  one  of  five  copies  of 
order  of  election  for  required  time  did  not  invalidate  election  where 
voters  had  actual  notice  and  result  not  affected. 

19  Tex.  Ap.  126-187,  ABTO  Y.  STATE. 

Failure  to  Instruct  tlie  Jury  That  Defendant  is  not  Bound  to  retreat 
before  killing  when  he  is  unlawfully  attacked  is  material  error  where 
the  facts  require  the  charge. 

Approved  in  Parker  v.  State,  22  Tex.  Ap.  109,  3  S.  W.  104,  Williams 
T.  State,  30  Tex.  Ap.  447,  17  S.  W.  1073,  and  Nalley  v.  State,  30  Tex. 
Ap.  459,  17  S.  W.  1085,  all  reaffirming  rule;  Pierce  v.  State,  21  Tex. 
Ap.  548,  1  S.  W.  464,  reversing  where  court  failed  to  charge  that  re- 
treat was  unnecessary. 

Where  Defendant  Trespassed  on  the  Premises  of  Deceased,  and  pro- 
voked the  occasion  of  the  killing,  although  he  had  no  intent  to  kill, 
held  he  was  entitled  to  self-defense  to  reduce  the  crime  to  man- 
slaughter. 

Approved  in  Boach  v.  State,  21  Tex.  Ap.  254,  17  S.  W.  465,  where 
defendant  was  merely  a  trespasser  and  retreated  on  being  attacked. 
See  note,  109  Am.  St.  Bep.  826. 

19  Tex.  Ap.  137-158,  LOYD  v.  STATE. 

The  Fact  That  Defendant  Oot  Out  of  Jail  and  was  Captured  within 
three  hundred  yards  and  returned,  does  not  constitute  an  "escape" 
such  as  will  deprive  him  of  an  appeal. 

Approved  in  Johnson  v.  State,  41  Tex.  Cr.  11,  54  S.  W.  598,  where 
defendant  captured  within  four  hundred  yards  of  jail,  held  not  an 
escape. 

Distinguished  in  Owens  v.  State,  32  Tex.  Cr.  377,  23  S.  W.  989,  dis- 
missing appeal  where  defendant  escaped;  State  v.  Jacobs,  107  N.  C.  781, 
22  Am.  St.  Bep.  918,  11  S.  E.  965,  holding  court  could  hear  and  de- 
termine bill  of  exceptions  in  absence  of  an  escape. 

CfAfeasion  by  Prisoner  of  Material  Facts  Made  in  Custody  and 
without  warning  are  admissible  if  in  connection  therewith  he  made 
statements  of  facts  that  are  found  to  be  true. 

See  note,  53  L.  B.  A.  406. 

19  Tex.  Ap.  153-166,  PHHiTiTPS  y.  STATE. 

WbBte  the  Answer  of  Defendant  to  a  Question  asked  by  purchaser 
concerning  brands  on  the  stolen  animals  was  excluded  held  error,  as 
the  declaration  was  part  of  "res  gestae." 

Approved  in  Knude  v.  State,  22  Tex.  Ap.  98,  3  S.  W.  331,  reversing 
where  evidence  showing  the  reason  for  the  silence  of  certain  witnesses 
was  excluded.    See  notes,  93  Am.  Dec.  280;  95 -Am.  Dec.  75. 

Evidence  of  the  Beputation  for  Truth  and  Veracity  of  a  stranger 
is  admissible  where  he  has  been  asked  questions  tending  to  discredit 
his  testimony. 
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Approved  in  JeflPreys  v.  State,  51  Tex.  Or.  569,  103  S.  W.  888,  but 
refusing  to  consider  question  because  not  presented  by  proper  bill  of 
exceptions;  Harris  v.  State,  49  Tex.  Cr.  340,  341,  94  S.  W.  229,  holding 
evidence  sustaining  character  of  witness  properly  admitted;  Crook  v. 
State,  27  Tex.  Ap.  241,  11  S.  W.  446,  admitting  reputation  of  stranger 
whose  credibility  had  been  attacked;  Tipton  v.  State,  30  Tex.  Ap.  531, 
17  S.  W.  1097,  admitting  reputation  for  veracity  where  the  witness 
was  contradicted;  Texas  etc.  By.  v.  Baney,  86  Tex.  367,  25  S.  W.  13, 
admitting  evidence  of  reputation  where  plaintiff's  veracity  was  put  in 
issue;  Mercer  v.  State,  40  Fla.  233,  74  Am.  St.  Bep.  147,  24  So.  159, 
admitting  reputations  where  witnesses  had  been  contradicted;  Texas 
etc.  By.  V.  Baney  (Tex.  Civ.),  23  S.  W.  341,  admitting  reputation 
where  stranger's  veracity  was  challenged;  Loomis  v.  Stuart  (Tex. 
Civ.),  24  S.  W.  1079,  admitting  reputation  where  defendant's  integrity 
indirectly  attacked;  Ledbetter  v.  State  (Tex.  Cr.),  29  S.  W.  480,  ad- 
mitting reputation  where  witness  was  sought  to  be  impeached. 

Distinguished  in  Warren  v.  State,  51  Tex.  Cr.  599,  103  S.  W.  888, 
holding  evidence  of  reputation  for  truth  of  witness  not  admissible 
where  witness  not  a  stranger  and  her  testimony  was  attacked  only  by 
cross-examination;  Butherford  v.  State  (Tex.  Cr.),  67  S.  W.  101,  hold- 
ing defendant,  who  was  witness  in  his  own  behalf,  could  not  introduce 
evidence  of  his  character  for  truth  and  veracity  where  it  was  not  at- 
tacked; Bushing  v.  State,  25  Tex.  Ap.  613,  8  S.  W.  808,  reversing 
where  evidence  of  reputation  of  prosecuting  witness  for  truth  was  im- 
properly admitted;  McGrath  v.  State,  35  Tex.  Cr.  423,  34  S.  W.  129, 
sustaining  exclusion  of  defendant's  reputation  where  there  was  a  mere 
conflict  of  evidence;  Morrison  v.  State,  37  Tex.  Cr.  607,  40  S.  W.  594, 
where  the  witnesses  were  not  strangers  held  evidence  of  reputation 
properly  excluded;  Murphy  v.  State  (Tex.  Civ.),  40  S.  W.  978,  sus- 
taining exclusion  of  reputation  where  the  testimony  merely  conflict- 
ing; Bass  V.  State  (Tex.  Cr.),  65  S.  W.  920,  sustaining  exclusion  of 
reputation  where  defendant  had  not  been  attacked. 

Denied  in  Payne  v.  State,  40  Tex.  Cr.  294,  50  S.  W.  364,  reversing 
where  reputation  of  witness  was  admitted  on  the  ground  that'  his 
cross-examination  tended  to  discredit  him. 

Exceptions  to  the  Charge  may  be  Taken  at  Any  Time  after  retire- 
ment of  the  jury  and  before  the  return  of  the  verdict,  and  the  bill 
should  specifically  point  out  the  exceptions. 

Approved  in  Smith  v.  State,  22  Tex.  Ap.  321,  322,  3  S.  W.  685,  re- 
fusing to  consider  a  general  exception  to  a  charge;  Paulin  v.  State, 
21  Tex.  Ap.  448,  1  S.  W.  454,  reversing  where  court  charged  that,  the 
provocation  for  killing  the  paramour  of  defendant's  wife  must  have 
arisen  at  the  time  of  killing;  Martin  v.  State,  25  Tex.  Ap.  576,  6  Am. 
St.  Bep.  682,  8  S.  W.  682,  refusing  to  consider  exceptions  to  charge  not 
taken  in  accordance  with  the  rule;  Began  v.  State,  30  Tex.  Ap.  469,  17 
S.  W.  1087,  sustaining  action  of  the  court  in  allowing  and  approving  a 
bill  Hye  minutes  after  the  jury  retired;  Benavides  v.  State,  31  Tex. 
Cr.  175,  37  Am.  St.  Bep.  801,  20  S.  W.  370,  sustaining  action  of  the 
court  in  recalling  jury  of  its  own  motion  and  giving  additional  in- 
etruetions;  Flores  v.  State,  41  Tex.  Cr.  168,  53  S.  W.  347,  sustaining 
action  of  court  in  recalling  jury  to  correct  erroneous  instruction  as  to 
punishment;  Garello  v.  State,  31  Tex.  Cr.  62,  20  S.  W.  182,  holding 
exceptions  to  charge  taken  after  verdict  would  not  be  considered. 

A  Charge  Tha;t  if  the  Purchase  of  Stolen  Animals  was  made  in 
"good  faith"  defendant  should  be  acquitted  is  erroneous. 
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Approved  in  Boyd  v.  State,  24  Tex.  Ap.  583,  5  Am.  St.  Rep.  911,  6 
S.  W.  856,  reversing  where  coart  failed  to  charge  on  subsequent  tak- 
ing; Baxter  v.  State  (Tex.  Cr.),  43  S.  W.  88,  sustaining  charge  on  good 
faith  in  taking  a  horse  under  bill  of  sale  from  one  not  in  possession; 
State  V.  Hill,  39  Or.  92,  65  Pac.  519,  holding  in  larceny  trial,  if  de- 
fendant in  good  faith  claimed  the  property  though  he  got  it  from  a 
thief,  he  should  be  acquitted. 

Miscellaneous. — Cited  in  Shamburger  v.  State,  24  Tex.  Ap.  458,  6  S. 
W.  542. 

19  Tex.  Ap.  166-176»  NILAND  ▼.  STATE. 

Where  the  Oonrt  Fails  to  Charge  the  Law  of  the  Oase,  and  ah  ex- 
ception is  reserved,  the  judgment  will  be  reversed. 

Approved  in  Bravo  v.  State,  20  Tex.  Ap.  189,  reversing  where  charge 
of  court  included  a  "night-time"  burglary;  Glanton  v.  State,  20  Tex. 
Ap.  632,  reversing  where  court  charged  that  to  reduce  homicide  to 
manslaughter  for  insult  to  a  relation  the  relation  must  have  been 
under  defendant's  "protection";  Paulin  v.  State,  21  Tex.  Ap.  448,  1  S. 
W.  454,  reversing  where  court  charged  that  killing  of  wife's  paramour 
must  have  been  done  at  time  of  the  act;  McConnell  v.  State,  22  Tex. 
Ap.  372,  3  S.  W.  703,  reversing  where  court  failed  to  charge  on  negli- 
gent homicide;  Levine  v.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  revers- 
ing where  the  court  included  in  a  burglary  charge  supposititious  cases 
not  made  by  the  evidence. 

Distinguished  in  Steagald  v.  State,  22  Tex.  Ap.  491,  3  S.  W.  778,  not 
reversing  where  the  defect  in  a  charge  on  murder  was  cured  by  subse- 
quent portions  of  the  charge;  Cook  v.  State,  22  Tex.  Ap.  527,  3  S.  W. 
752,  not  reversing  where  the -charge  was  not  excepted  to  and  no  injury 
was  shown. 

Where  Insulting  Language  was  ITsed  Toward  a  Relative  of  defend- 
ant, it  is  error  to  charge  that  ''the  provocation  must  arise  at  the  time 
of  the  commission  of  the  offense." 

Reaffirmed  in  Stewart  v.  State,  52  Tex.  Cr.  284,  106  S.  W.  689;  Bays 
V.  State,  50  Tex.  Cr.  551,  99  S.  W.  562.    See  note,  4  L.  R.  A.  (n.  s.)  163. 

IHstinguished  in  Cook  v.  State,  22  Tex.  Ap.  529,  3  S.  W.  753,  not  re- 
versing where  the  charge  was  not  excepted  to  when  given;  Howard  v. 
State,  23  Tex.  Ap.  276,  5  S.  W.  234,  excluding  evidence  of  insulting 
words  where  the  killing  did  not  occur  on  the  first  meeting  of  the 
parties. 

Inflolting  Language  Toward  Female,  to  Constitate  Adequate  Oause 
to  reduce  killing  to  manslaughter  need  not  have  been  uttered  in  hear- 
ing of  slayer. 

See  note,  4  L.  R.  A.  (n.  s.)  164. 

Up  to  Time  of  First  Meeting  Law  Prescribes  No  Limit  to  sub- 
sidence of  passion  which  will  reduce  killing  to  manslaughter. 

See  note,  4  L.  R.  A.   (n.  s.)   165. 

A  Motion  in  Arrest  is  not  Available  Where  an  Indictment  does  not 
show  on  its  face  that  it  was  presented  in  the  district  court. 

Approved  in  McDaniel  v.  State,  24  Tex.  Ap.  558,  7  S.  W.  250, 
where  the  motion  was  made  on  ground  that  foreman  of  grand  jury 
had  not  been  appointed  or  grand  jury  sworn;  Murphey  v.  State,  29 
Tex.  Ap.  508,  16  S.  W.  418,  remanding  where  the  indictment  failed 
to  show  that  it  was  presented  in  the  proper  court;  Jones  v.  State,  32 
Tex.  Cr.  110,  22  S.  W.  149,  refusing  to  arrest  where  indictment  did 
not  show  that  it  was  presented  in  court. 
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19  T«L  Ai».  176-182,  WALEEB  T.  STATE. 

An  Indictment  Obaxging  a  Killing  With  "Express  Malice  Afore- 
thooght,"  by  shooting  mth  a  gun,  is  sufficient. 

Approved  in  Batkher  y.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  sustain- 
ing indictment  alleging  killing  by  "shooting  with  a  gun";  and  see 
Seott  T.  State,  31  Tex.  Gr.  364,  20  S.  W.  755,  sustaining  similar  in- 
dictment; Cudd  y.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  sustaining 
indictment,  although  it  failed  to  allege  that  deceased  died  from  the 
wound  "within  a  year  and  a  day." 

A  Bill  of  Exceptions  to  tbe  Indictment  will  not  be  Considered 
where  the  point  complained  of  is  not  definitely  set  forth. 

Approved  in  Jay  v.  State,  66  Tex.  Cr.  117,  120  S.  W.  452,  holding 
appellate  court  will  not  aid  or  supply  omissions  in  bill  of  exceptions 
by  presumptions  or  reference  to  facts;  Smith  y.  State,  22  Tex.  Ap. 
321,  3  S.  W.  685,  refusing  to  consider  a  general  exception  to  the 
charge;  May  v.  State,  25  Tex.  Ap.  126,  7  S.  W.  589,  where  bill  did 
not  show  what  answer  defendant  expected  to  the  question  asked; 
Livar  v.  State,  26  Tex.  Ap.  120,  9  S.  W.  555,  refusing  to  consider  ex- 
ceptions to  admission  of  papers  where  their  purport  was  not  stated; 
White  y.  State,  32  T;ex.  Cr.  636,  25  S.  W.  785,  refusing  to  reverse 
where  the  answer  expected  to  the  question  was  not  set  out;  and  see 
Adams  v.  State,  35  Tex.  Cr.  297,  33  S.  W.  356,  to  same  effect. 

The  Statute  Bequlrlng  the  Indorsement  of  the  Names  of  the  wit- 
nesses on  the  indictment  is  merely  directory. 

Approved  in  Boulter  y.  State,  6  Wyo.  78,  42  Pac.  609,  holding  it 
was  not  error  to  permit  indorsement  of  the  names  of  witnesses  on 
the  information  after  trial  commenced. 

19  TeiX.  Ap.  19&-201,  HILDBETH  T.  STATE. 

An  Infonnatlon  for  Adultery  Need  not  Allege  the  Name  of  the  per- 
son to  whom  one  of  the  parties  is  married. 

Approved  in  Lenert  v.  State  (Tex.  Cr.),  63  S.  W.  584,  holding  fail- 
ure to  state  the  name  of  the  womaiTs  husband  was  not  a  defect. 

A  Contlnnance  will  not  be  Oranted  When  the  Evidence  of  the  ab- 
sent witness  is  not  material. 

Approved  in  Browning  v.  State,  28  Tex.  Ap.  443,  9  S'.  W.  771,  hold- 
ing continuance  properly  disallowed  where  the  testimony  of  absent 
witnesses  was  contradicted  and  immaterial;  Tweedle  v.  State,  29  Tex. 
Ap.  590,  16  S.  W.  545,  sustaining  refusal  of  continuance  where  facts 
already  proven;  Garza  v.  State  (Tex.  Cr.),  49  S.  W.  104,  where  testi- 
mony was  immaterial. 

19  Tex.  Ap.  201-226,  DAVIS  ▼.  STATE. 

Where  Defendant  Applies  for  a  Change  of  Venue  on  the  ground  of 
prejudice,  the  credibility  of  his  compurgators  may  be  denied  by  af- 
fidavit, and  the  applicant  must  establish  the  issue  by  the  burden  of 
proof. 

Approved  in  Moore  v.  State,  46  Tex.  Cr.  57,  79  S.  W.  565,  holding 
on  motion  for  change  of  venue  affidavit  did  not  sufficiently  attack 
credibility  of  compurgators  nor  their  means  of  knowledge  to  raise  is- 
sue; Smith  V.  State,  21  Tex.  Ap.  303,  17  S.  W.  472,  holding  on  mo- 
tion for  change  of  venue  an  affidavit  controverting  compurgators' 
means  of  knowledge  of  facts  sufficient  to  present  issue;  Carr  y.  State, 
19  Tex.  Ap.  656,  holding  defendant  entitled  to  change  of  venue  where 
his  allegation  of  prejudice  was  not  controverted;  Carr  v.  State,  19 
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Tex.  Ap.  657,  reveramg  where  court  rejected  evidence  that  prejudice 
existed  against  defendant;  Hunnicutt  y.  State,  20  Tex.  Ap.  637,  hold- 
ing counter-aMdarit  filed  by  the  sheriff  sufficient  to  raise  issue  of 
prejudice;  Martin  v.  State,  21  Tex.  Ap.  10,  17  8.  W.  430,  sustaining 
refusal  to  change  venue;  Pierson  v.  State,  21  Tex.  Ap.  56,  17  S.  W. 
469,  sustaining  overruling  of  demurrer  where  the  state  denied  knowl- 
edge of  defendant's  compurgators;  Scott  v.  State,  23  Tex.  Ap.  564,  5 
S.  W.  144,  where  it  was  shown  that  defendant's  compurgators  were 
not  qualified  to  swear  to  prejudice;  Meuly  v.  State,  26  Tex.  Ap.  301, 
8  Am.  St.  Rep.  481,  9  S.  W.  564,  admitting  evidence  of  nonexistence 
of  prejudice;  Lacy  v.  State,  30  Tex.  Ap.  126,  16  S.  W.  762,  holding 
facts  did  not  establish  a  combination  against  defendant;  Logan  v. 
State,  39  Tex.  Ap.  575,  47  S.  W.  646,  sustaining  refusal  to  change 
venue  where  the  exceptions  were  vague  and  indefinite;  Bed  v.  State 
(Tex.  Cr.),  53  S.  W.  619,  sustaining  refusal  where  prejudice  confined 
to  a  single  town  from  which  jury  not  selected. 

Where  There  was  No  Abuse  of  Discretion,  Held  Judgment  will  not 
be  reversed  because  court  refused  to  permit  defendant  to  examine 
each  juror  for  each  cause  enumerated  in  the  code. 

Approved  in  Jones  v.  State  (Tex.  €r.),  51  S.  W.  951,  not  reversing 
where  defendant  did  not  except  to  improper  remarks  of  the  judge  at 
the  time;  King  v.  State  (Tex.  Cr.),  64  S.  W.  247,  court  may  explain 
to  juror  purpose  and  meaning  of  question  propounded  by  counsel  on 
voir  dire  examination. 

Remarks  Made  by  Defendant  a  Short  Time  Before  the  Homicide 
while  he  was  under  arrest  on  a  misdemeanor  charge,  are  admissible. 

Approved  in  Neiderluck  v.  State,  21  Tex.  Ap.  328,  17  S.  W.  467, 
rejecting  confession  made  by  defendant  in  jail  for  another  offense; 
Mathis  V.  State,  39  Tex.  Ap.  551,  47  S.  W.  465,  admitting  declara- 
tions concerning  an  offense  to  be  committed  made  while  defendant  was 
under  arrest. 

Distinguished  in  Robinson  v.  State,  55  Tex.  Or.  43,  114  S.  W.  811, 
holding  statements  of  defendant  while  under  arrest  for  misdemeanor 
regarding  prior  theft  of  horse  admissible. 

Where  the  Whole  Charge  Sufficiently  Expresses  the  Law,  it  will  be 
sustained. 

Approved  in  Hodges  v.  State,  22  Tex.  Ap.  418,  3  S.  W.  741,  sus- 
taining charge  in  embezzlement. 

19  Tex.  Ap.  227-241,  HOUSE  ▼.  STATE. 

Evidence  That  a  Witness  Purchased  Oattl^  ftom  Defendant  which 
were  taken  from  him  by  officers  and  penned  in  the  courthouse  yard 
is  admissible. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  55  S.  W.  341,  admitting  evi- 
dence that  owner  identified  the  head  and  hide  of  animal  in  absence 
of  accused. 

A  Oonyiction  will  not  be  Beversed  for  Bemarks  of  Oonnsel  unless 
they  have  materially  injured  defendant's  rights. 

Approved  in  Robertson  v.  State,  51  Tex.  Cr.  495,  102  S.  W.  1131, 
holding  denunciation  of  defendant  by  counsel  in  argument  not  ground 
for  reversal;  Huber  v.  Miller,  41  Or.  116,  68  Pac.  404,  holding  abuse  of 
party  and  witnesses  by  counsel  in  argument  not  ground  for  reversal; 
Williams  v.  State,  24  Tex.  Ap.  35,  5  S.  W.  659,  not  reversing  where 
the  remarks  were  called  forth  by  defendant's  counsel;  and  see  Smith 
T.  SUte,  27  Tex.  Ap.  52,  10  S.  W.  752,  and  Sinclair  v.  State,  35  Tex. 
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Cr.  132,  32  8.  W.  531,  to  same  effect;  Weathersby  v.  State,  29  Tex. 
Ap.  310,  15  S.  W.  826,  not  reyersing  where  the  remarks  had  no  ef- 
fect on  the  jury;  Tweedle  v.  State,  29  Tex.  Ap.  591,  16  S.  W.  545, 
where  remarks  held  not  ground  for  reversal;  Coyle  v.  State,  31  Tex. 
Cr.  606,  21  S.  W.  765,  holding  remark  that  defendant  had  not  put 
in  evidence  of  his  character  not  ground  for  reversal;  Love  v.  State, 
35  Tex.  Cr.  30,  29  S.  W.  791,  not  reversing  where  court  instructed 
jury  to  disregard  the  remarks;  Bryant  v.  State  (Tex.  Cr.),  47  S.  W. 
374,  where  counsel  asked  a  witness  as  to  defendant's  character,  held 
not  reversible  error;  Matthews  v.  State,  41  Tex.  Cr.  100,  51  S.  W.  915, 
holding  remark  that  ''society  is  entitled  to  punishment  of  thieves" 
not  reversible  error;  Webb  v.  State  (Tex.  Cr.),  58  S.  W.  83,  where 
counsel  criticised  defendant's  attempt  to  impeach  witnesses.  See  note, 
46  L.  B.  A.  651. 

VTliere  Prosecuting  Attorney's  Bemarks  in  Argument  are  rather  in 
nature  of  deductions  from  evidence  than  mere  opinions,  they  are  not 
ground  for  reversal. 

See  note,  46  L.  B.  A.  656. 

InstructionB  upon  Circumstantial  Evidence  not  Bequlred  Where 
Oase  does  not  rest  wholly  on  such  evidence. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
168,  118  S.  W.  1067,  majority  holding  upon  evidence  charge  upon  law 
of  circumstantial  evidence  not  required. 

19  Tex.  Ap.  241-242,  EX  PABTE  FULLEB. 

Habeas  Corpus  will  not  be  Awarded  Where  the  Applicant  is  in  the 
penitentiary  undergoing  a  sentence  imposed  by  the  district  court, 
though  it  is  alleged  indictment  presented  by  illegal  grand  jury. 

Approved  in  Ex  parte  Pate,  21  Tex.  Ap.  191,  17  S.  W.  461,  re- 
affirming rule;  In  re  Thompson,  9  Mont.  389,  23  Pac.  934,  refusing 
writ  sought  on  ground  that  the  verdict  was  contrary  to  evidence. 
See  notes,  87  Am.  St.  Rep.  185;  39  L.  B.  A.  452. 

Distinguished  in  Ex  parte  Juneman,  28  Tex.  Ap.  490,  13  S.  W.  784, 
granting  writ  where  verdict  and  sentence  were  passed  the  day  after 
term  closed;  Ex  parte  Beynolds,  35  Tex.  Cr.  439,  60  Am.  St.  Rep. 
56,  34  S.  W.  121,  granting  writ  where  the  indictment  was  presented 
by  fourteen  grand  jurors. 

19  Tex.  Ap.  24^250,  OWENS  v.  STATE. 

A  Definition  of  the  Word  "Willfully,"  to  the  Effect  that  it  means 
that  there  was  no  reasonable  ground  to  believe  the  taking  was  law- 
ful, is  correct. 

Approved  in  Windon  v.  State,  56  Tex.  Cr.  199,  119  S.  W.  309,  hold- 
ing in  trial  for  perjury  court  should  have  so  described  "willful"  in 
his  charge;  Roberts  v.  United  States,  126  Fed.  904,  holding  instruc- 
tion that  "willfully"  killing  another  means  with  evil  intent  and  that 
it  may  be  shown  by  acting  with  reckless  disregard  of  another's  life 
in  use  of  means  calculated  to  take  life  not  error;  Shubert  v.  State,  20 
Tex.  Ap.  330,  sustaining  charge  that  "willfully"  meant  that  the  act 
of  taking  a  mare  was  done  without  claim  or  right;  Yoakum  v.  State, 
21  Tex.  Ap.  263,  17  S.  W.  255,  where  defendant  thought  he  had  the 
right  to  take  the  animal,  held  not  "willful";  Steber  v.  State,  23  Tex. 
Ap.  179,  4  S.  W.  882,  reversing  where  court  did  not  define  "willfully" 
in  a  prosecution  for  false  swearing. 
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IMstingnished  in  Wheeler  v.  State,  23  Tex.  Ap.  599,  59  S.  W.  161, 
holding  "willful"  need  not  be  defined  in  this  offense^  it  being  in- 
eluded  in  "intent  to  defraud." 

19  Tez.  Ap.  260-264,  ADAMS  v.  STATE. 

DepositionB  in  Criminal  Oases  may  be  Taken  out  of  the  United 
States  by  consuls  of  the  United  States. 

Appraved  in  Lienpo  v.  State,  28  Tex.  Ap.  185,  12  S.  W.  588,  sus- 
taining exclusion  of  depositions  where  they  were  taken  out  of  the 
county  by  a  notary;  Blake  v.  State,  38  Tex.  Cr.  380,  43  S.  W.  108, 
holding  objection  to  depositions  could  not  be  made  at  subsequent  term; 
Browne  v.  Palmer,  66  Neb.  291,  92  N.  W.  317,  holding  United  States 
consul  in  foreign  country  is  notary  public  within  meaning  of  state 
statute  authorizing  affidavits  to  be  taken  before  such  officers. 

19  Tex.  Ap.  265,  WILLIAMS  v.  STATE. 

Indictments  Presented  by  Orand  Jnriei  Oomposed  of  More  than 
twelve  members  are  void. 

Approved  in  Harrell  v.  State,  22  Tex.  Ap.  693,  3  S.  W.  480,  where 
indictment  presented  by  fourteen.  See  notes,  12  Am.  St.  Bep.  904;  27 
L.  B.  A.  851. 

19  Tez.  Ap.  26&-275,  WADLINGTON  v.  STATE. 

Where  Defendant,  Indicted  for  Assault  With  Intent  to  Murder,  had 
been  insulted  and  roughly  seized  by  the  injured  party  held  he  was  en- 
titled to  charge  on  manslaughter. 

Approved  in  Lundy  v.  State,  48  Tex.  Cr.  219,  87  S.  W.  353,  holding 
facts  called  for  charge  on  manslaughter;  Johnson  v.  State,  22  Tex.  Ap. 
226,  2  S.  W.  615,  reversing  where  facts  demanded  a  charge  on  man- 
slaughter; Howard  v.  State,  23  Tex.  Ap.  279,  5  S.  W.  236,  reversing 
where  deceased  made  a  demonstration  sufficient  to  excite  terror  before 
the  killing;  Howard  v.  State,  23  Tex.  Ap.  280,  5  S.  W.  237,  holding  the 
combination  of  events  afforded  sufficient  provocation  to  demand  charge 
of  manslaughter;  Scott  v.  State,  23  Tex.  Ap.  565,  5  S.  W.  144,  admit- 
ting questions  intended  to  impeach  witness  who  had  made  different 
statements  before  grand  jury;  Bomrard  v.  State,  25  Tex.  Ap.  198,  8 
Am.  St.  Bep.  434,  7  S.  W.  865,  holding  previous  wrongs  could  be  con- 
sidered in  order  to  charge  on  manslaughter;  Hawthorne  v.  State,  28 
Tex.  Ap.  215,  12  S.  W.  605,  holding  evidence  of  defendant's  innocence 
of  charge  of  theft  should  have  been  admitted;  Cochran  v.  State,  28 
Tex.  Ap.  430,  13  S.  W.  652,  reversing  where  court  charged  that  "ad- 
equate cause"  must  be  assault  and  battery  causing  pain  or  bloodshed; 
Ex  parte  Jones,  31  Tex.  Cr.  446,  20  S.  W.  984,  refusing  bail  where  kill- 
ing was  not  shown  to  have  been  done  on  adequate  cause;  Childers  v. 
State,  33  Tex.  Cr.  512,  27  S.  W.  135,  where  evidence  showed  attempt 
by  defendant  to  escape  attack.     See  note,  4  L.  B.  A.  (n.  s.)  161. 

Where  There  is  Insufficient  Time  Between  Provocation  and  Hom- 
icide for  passion  to  subside  and  reason  to  interpose,  it  will  be  murder. 

Approved  in  Franks  v.  State,  47  Tex.  Cr.  645,  88  S.  W.  925,  holding 
on  facts  killing  was  murder. 

19  Tez.  Ap.  276,  PRATT  v.  STATE. 

An  Information  for  Defacing  a  Schoolhonsa  That  Did  not  Allege 
that  it  was  a  public  building  is  fatally  defective. 

Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep.  806, 
90  S.  W.  1014,  holding  on  trial  for  burglary  want  of  consent  not  in- 
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ferred  from  eircumstances  where  owners  are  present  and  can  prove  it 
direetlj;  Wisdom  t.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  reyersing 
where  want  of  consent  of  a  partner  to  taking  of  goods  not  proved  pos- 
itively.   See  notes,  94  Am.  Dee.  257;  128  Am.  St.  Bep.  174. 

Distinguished  in  Clark  v.  State,  23  Tex.  Ap.  262,  5  S.  W.  1167,  sus- 
taining complaint  alleging  that  building  was  held  for  public  use  in 
Cooke  county. 

19  Tez.  Ap.  276-280,  \7ILLIAM8  T.  STATE. 

Where  a  Oonf esslon  of  a  Defendant  is  Offered  in  Evidence,  the  bur- 
den is  on  defendant  to  show  that  the  confession  is  incompetent. 

Approved  in  Holmes  v.  State,  32  Tex.  Cr.  364,  23  S.  W.  687,  ad- 
mitting declarations  where  defendant  was  not  under  arrest  at  the  time. 

Where  Ownership  of  Property  was  Alleged  In  M.  and  A.,  a  firm,  held 
an  allegation  that  it  was  taken  without  the  consent  of  the  "owner"  is 
sufficient. 

Approved  in  Wesley  v.  State,  45  Tex.  Cr.  64,  73  S.  W.  961,  reaffirm- 
ing rule;  Schultz  v.  State,  20  Tex.  Ap.  310,  where  ownership  and  pos- 
session alleged  in  different  parties. 

Distinguished  in  Scott  v.  State  (Tex.  Cr.),  68  S.  W.  680,  holding 
similar  allegation  did  not  show  want  of  consent  of  each  owner. 

Where  Circumstantial,  Instead  of  Primary,  Evidence  is  introduced, 
but  defendant  does  not  object,  held  it  is  not  reversible  error. 

Beaffirmed  in  Schultz  v.  State,  20  Tex.  Ap.  311. 

A  Motion  In  Arrest  of  Judgment  Is  not  Available  where  complaint 
and  information  had  different  file  numbers,  the  defect  being  merely 
in  form. 

Approved  in  McDaniel  v.  State,  24  Tex.  Ap.  558,  7  S.  W.  250,  where 
the  motion  was  taken  to  the  omission  of  the  minutes  to  show  that 
the  grand  jury  was  sworn. 

19  Tez.  Ap.  281-293,  MONTBESSEB  v.  STATE. 

Where  a  Ohlld  Nine  Years  Old  was  the  Only  Witness  to  a  rape  com- 
mitted on  herself,  and  her  evidence  was  conflicting  and  suspicious,  the 
conviction  should  be  reversed. 

Approved  in  Thomas  v.  State  (Tex.  Cr.),  56  S.  W.  1135,  reversing 
for  insufficiency  of  evidence. 

Distinguished  in  Buchanan  v.  State,  41  Tex.  Cr.  134,  52  S.  W.  772, 
holding  evidence  of  prosecutrix,  aged  fifteen  years,  sufficient  to  sus- 
tain verdict. 

19  Tex.  Ap.  293-299,  EX  PABTE  LYNN. 

The  'Ijocal  Option  Iiaw*'  is  constitutional. 

Beaffirmed  in  In  re  O'Brien,  29  Mont.  546,  75  Pac.  200;  Steele  v. 
State,  19  Tex.  Ap.  426;  Ex  parte  Kennedy,  23  Tex.  Ap.  78,  3  S.  W. 
114.  Approved  in  State  v.  Barber,  19  S.  D.  11,  101  N.  W.  1081,  hold- 
ing statute  prohibiting  sale  of  liquor  unless  at  annual  election  in  any 
city,  town  or  township  it  shall  vote  to  grant  licenses,  not  unconstitu- 
tional.    See  notes,  114  Am.  St.  Bep.  324;  15  I/.  B.  A.  (n.  s.)  917. 

A  Petition  for  «Local  Option"  Signed  by  Fifty  "Citizens"  is  suffi- 
cient, the  word  "citizens"  meaning  qualified  voters. 

Approved  in  Steele  v.  State,  19  Tex.  Ap.  427,  sustaining  petition 
usiug  same  words;  Dillard  v.  State,  31  Tex.  Cr.  471,  20  S.  W.  1107, 
holding  petition  for  election  to  set  aside  local  option  sufficient;  Scar- 
borough V.  Eubank  (Tex.  Civ.),  52  S.  W.  571,  construing  word  "cit- 
izen" to  mean  qualified  voters,  and  not  to  include  women  and  children. 
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A  Local  Option  Law  Sets  Aiide  All  Begnlations  in  Oooiliet  with 
it,  and  a  license  from  the  itate  ia  no  defense  to  a  prosecution  for  sell- 
ing. 

Approy«d  in  Ez  parte  Yaeearezza,  52  Tez.  Or.  116,  105  8.  W.  1125, 
holding  statute  providing  new  regulations  for  sale  of  liquors  repealed 
former  statute  and  revoked  all  licenses  granted  thereunder;  In  re 
O'Brien,  29  Mont.  544,  75  Pae.  200,  and  Williams  v.  Davidson  (Tez. 
Civ.),  70  8.  W.  989,  both  holding  local  option  law  supersedes  act  con- 
ferring on  incorporated  city  power  to  regulate  ssloons  within  its 
limits,  though  adopted  by  votes  of  persons  living  outside  city  limits. 

Distinguished  in  dissenting  opinion,  Snearley  v.  State,  40  Tez.  Cr. 
521,  52  8.  W.  553,  majority  holding  a  license  taz  could  be  enforced 
in  a  local  option  precinct. 

Miscellaneous. — See  note,  39  L.  B.  A.  456. 

19  Tez.  Ap.  299-301,  AITOEBSON  ▼.  STATE. 

Where  a  Judgment  Nisi  on  a  Bail  Bond  wae  Set  Aside  and  the  cita- 
tion quashed,  and  a  second  default  entered,  and  scire  facias  issued, 
held  the  former  proceeding  was  not  a  bar  to  the  latter. 

Approved  in  Burris  v.  State,  34  Tez.  Gr.  553,  31  S.  W.  396,  holding 
second  forfeiture  and  judgment  nisi  on  bail  bond  void  where  the 
original  judgment  nisi  had  not  been  set  aside. 

Where  a  Bond  was  Signed  "J.  W.  Dizon»"  and  AH  Otiier  Papers  in 
the  record  contained  name  "Jack  Dizon,"  held  there  was  no  variance. 

Approved  in  Bobinson  v.  State,  34  Tez.  Cr.  134,  29  8.  W.  789,  where 
the  scire  facias  recited  "M.  Larkin,"  and  the  bond  "Mack  Larkin,"  as 
principal;  Whitener  v.  State,  38  Tez.  Cr.  148,  41  S.  W.  596,  where 
bond  was  signed  "Joa.  Marz"  and  the  judgment  nisi  recited  "J. 
Marz." 

19  Tez.  Ap.  302-306,  McGBEW  v.  STATE. 

An  Information  Oharging  Aggravated  Assault  with  a  ''bois  d'are 
stick,"  the  same  being  a  deadly  weapon,  is  not  sustained  by  proof 
of  assault  with  a  picket. 

Approved  in  Gladney  v.  State  (Tez.  Ap.),  12  S.  W.  868,  reversing 
where  evidence  did  not  show  that  the  "ax"  was  a  deadly  weapon; 
Ballard  v.  State  (Tez.  Ap.),  13  S.  W.  674,  reversing  where  "pistol" 
not  proven  deadly. 

Distinguished  in  Holliday  v.  State,  35  Tez.  Cr.  136,  32  S.  W.  539, 
sustaining  conviction  where  evidence  as  to  weapon  used  in  assaulting 
a  woman  was  conflicting. 

19  Tez.  Ap.  305-308,  LATHAM  ▼.  STATE. 

Oonrt  will  not  Take  Judicial  Notice  that  a  certain  town  is  in  a  cer- 
tain county. 

See  notes,  82  Am.  St.  Bep.  443;  4  L.  B.  A.  36. 

19  Tez.  Ap.  308-320,  BICKS  ▼•  STATE. 

Declarations  Made  by  a  Oo-congpirator  After  the  Hogs  had  been 
taken  and  killed  are  inadmissible. 

Approved  in  Armstead  v.  State,  22  Tez.  Ap.  58,  2  S.  W.  628,  holding 
admission  of  declarations  of  co -conspirator  after  consummation  of 
crime  error;  Willey  v.  State,  22  Tez.  Ap.  414,  3  S.  W.  573,  reversing 
under  rule;  Estes  v.  State,  23  Tez.  Ap.  611,  5  S.  W.  177,  reversing 
for  admitting  certain  declarations  concerning  a  horse  which  defendant 
had  made.    See  note,  1  L.  B.  A.  274. 
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Bemarks  of  OonnMl  That  Witnesses  for  Defense  had  sworn  lies  and 
other  vituperative  language  should  not  be  allowed  by  the  court. 

Approved  in  Stone  v.  State,  22  Tex.  Ap.  192,  2  S.  W.  588,  reversing 
where  the  district  attorney  violently  attacked  defendant's  character. 
See  notes,  9  Am.  St.  Bep.  565,  566;  56  Am.  Bep.  824. 

Act  of  Prosecuting  Attorney  in  Branding  Defendant's  Witnesses  as 
perjurers  in  argument  does  not  warrant  reversal  where  court's  atten- 
tion not  called  to  matter  at  time  and  when  it  was  called  to  it  court 
removed  attorney. 

See  note,  46  L.  B.  A.  643,  649,  654. 

19  Tex.  Ap.  320-321,  LANTZNE8TEB  T.  STATE. 

An  Information  for  Selling  Uquor  to  a  Minor  without  the  written 
consent  of  his  "father"  is  fatally  defective. 

Approved  in  Jones  v.  State,  46  Tex.  Cr.  519,  81  S.  W.  50,  holding 
consent  of  stepfather  sufficient  notwithstanding  protest  of  mother; 
Mitten  v.  State,  24  Tex.  Ap.  349,  6  S.  W.  197,  where  indictment  for 
adultery  admitted  words  "without  living  together,"  held  a  charge  that 
defendants  could  be  found  guilty  was  error;  Bean  v.  State,  25  Tex. 
Ap.  355,  8  S.  W.  279,  holding  indictment  for  murder  by  "striking, 
beating,  bruising,  and  wounding  with  a  stick"  sufficient;  Yakel  v. 
State,  30  Tex.  Ap.  392,  17  S.  W.  943,  sustaining  conviction  of  sale 
to  minor  where  written  consent  of  father  not  shown. 

19  Tex.  Ap.  321-323,  LOYD  v.  STATE. 

A  Charge  That  "Willfully"  Means  Placing  an  Obstruction  on  a 
public  road,  knowing  or  having  reason  to  believe  that  it  was  a  public 
road,  is  sufficient. 

Approved  in  Windon  v.  State,  56  Tex.  Cr.  199,  119  S.  W.  310,  hold- 
ing in  trial  for  perjury  court  should  have  instructed  that  "willful" 
means  without  legal  grounds  to  believe  the  act  to  be  lawful;  Baker  v. 
State,  21  Tex.  Ap.  267,  17  S.  W.  145,  reversing  for  insufficiency  of 
evidence  to  show  that  the  obstruction  was  "willful";  Steber  v.  State, 
23  Tex.  Ap.  179,  4  S.  W.  882,  reversing  where  definition  not  given  in 
a  prosecution  for  "false  swearing";  Finney  v.  State,  29  Tex.  Ap.  185, 
15  S.  W.  175,  sustaining  definition  in  action  for  willfully  disturbing 
religious  worship;  Cornelison  v.  State,  40  Tex.  Cr.  161,  49  S.  W.  385, 
sustaining  definition  in  similar  action;  State  v.  Alcorn,  78  Tex.  393, 
14  S.  W.  665,  holding  act  of  district  clerk  in  keeping  office  at  a 
place  other  than  the  county  seat  not  willful. 

In  Misdemeanor  Oases  Defendant  Objecting  to  a  Oharge  must  ex- 
cept at  the  time,  and  ask  additional  instructions. 

Approved  in  Nicholson  v.  State,  44  Tex.  Cr.  434,  71  S.  W.  970, 
reaffirming  rule;  Clark  v.  State,  23  Tex.  Ap.  262,  5  8.  W.  116,  not 
reversing  where  failure  to  define  "willful"  was  not  excepted  to;  Cole 
V.  State,  28  Tex.  Ap.  537,  19  Am.  St.  Bep.  857,  13  S.  W.  860,  fol- 
lowing rule  where  charge  was  not  excepted  to  in  a  prosecution  for 
playing  cards  in  a  public  house;  Garner  v.  State,  28  Tex.  Ap.  562, 
13  S.  W.  1004,  following  rule  in  prosecution  for  selling  liquor  to 
a  minor;  Downey  v.  State,  33  Tex.  Cr.  381,  26  S.  W.  628,  where 
exceptions  were  not  taken  to  a  refusal  to  charge  self-defense  in 
aggravated  assault  and  battery;  Anderson  v.  State,  34  Tex.  Cr.  97,  29 
S.  W.  384,  following  rule  in  appeal  from  conviction  of  exhibiting  a 
gaming-table;  and  see  Williams  v.  State,  35  Tex.  Cr.  391,  33  S.  W. 
1080,  Dunbar  v.  State,  34  Tex.  Cr.  597,  31  S.  W.  401,  Patterson  v. 
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State  (Tex.  Cr.),  29  S.  W.  272,  and  Baker  v.  State  (Tex.  Cr.),  35 
S.  W.  666,  all  to  same  effect;  Bussell  v.  State,  35  Tex.  Cr.  9,  29 
S.  W.  43,  applying  rule  in  case  of  aggravated  assault  and  battery; 
Duke  V.  State,  35  Tex.  Cr.  285,  33  S.  W.  349,  where  defendant  failed 
to  request  charge  on  res  gestae;  Nelson  v.  State  (Tex.  Cr.),  20  S.  W. 
766,  following  rule  in  assault  and  battery  ease;  Heitzelman  v.  State 
(Tex.  Cr.),  26  S.  W.  729,  applying  rule  in  case  of  selling  pledged 
article;  Ward  v.  State  (Tex.  Cr.),  29  S.  W.  274,  applying  rule  in  case 
of  keeping  place  of  business  open  on  Sunday;  Williams  t.  State 
(Tex.  Cr.),  33  S.  W.  1080,  applying  rule  to  case  of  playing  cards  in 
a  public  place;  Lyon  v.  State  (Tex.  Cr.),  34  S.  W.  948,  where  defend- 
ant did  not  request  a  charge  on  "alibi";  Dodson  v.  State  (Tex.  Cr.), 
49  S.  W.  79,  applying  rule  in  prosecution  for  obstructing  a  road; 
Gruesendorf  v.  State  (Tex.  Cr.),  56  S.  W.  625,  applying  rule  in 
assault  case;  Young  v.  State  (Tex.  Cr.),  66  S.  W.  567,  applying  rule 
in  local  option  prosecution. 

19  T«Z.  Ap.  323-324,  EX  PABTE  SWAIN. 

An  Indictment  Presented  by  a  Grand  Jnry  of  Fifteen  is  a  nullity. 

Approved  in  Harrell  v.  State,  22  Tex.  Ap.  693,  3  S.  W.  480,  where 
indictment  was  presented  by  fourteen  grand  jurors;  and  see  Ex  parte 
Beynolds,  35  Tex.  Cr.  439,  60  Am.  St.  Rep.  55,  34  S.  W.  121,  to  bame 
effect;  Ogle  t.  State,  43  Tex.  Cr.  227,  230,  96  Am.  St.  Rep.  860,  63 
S.  W.  1010,  1011,  holding  conviction  where  indictment  was  presented 
by  thirteen  did  not  operate  as  a  former  conviction.  See  notes,  12 
Am.  St.  Bep.  904;  27  L.  B.  A.  851. 

Where  Indictments  Held  Void  on  Habeas  Corpus,  Belators  may  be 
admitted  to  bail  conditioned  for  their  appearance  at  next  term  to 
answer  such  indictments  as  may  be  brought  against  them. 

Approved  in  Ex  parte  Hays,  43  Tex.  Cr.  269,  64  S.  W.  1050,  hold- 
ing on  habeas  corpus  where  grand  jury  has  adjourned,  relator  ad- 
mitted to  bail  for  appearance  at  next  term  of  court;  Ex  parte 
Glascow  (Tex.  Cr.),  64  S.  W.  1054,  sustaining  action  of  court  in  bind- 
ing defendant  over  to  next  succeeding  term  when  grand  jury  would 
be  in  session. 

19  Tez.  Ap.  325-332,  SGOTT  v.  STATE. 

Oircumstantlal  Evidence  is  Admissible  Where  Witnesses  who  could 
testify  positively  are  beyond  the  state. 

Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep. 
806,  90  S.  W.  1014,  holding  in  trial  for  burglary,  want  of  consent 
could  not  be  proved  by.  circumstantial  evidence  where  owner  present 
and  could  prove  it  directly;  Alexander  v.  State,  21  Tex.  Ap.  408, 
57  Am.  Bep.  617,  17  S.  W.  139,  referring  to  original  case  as  a  com- 
panion case;  Boyd  v.  State,  24  Tex.  Ap.  581,  5  Am.  St.  Bep.  909, 
6  S.  W.  855,  reversing  where  court  did  not  charge  on  circumstantial 
evidence;  Dossett  v.  United  States,  3  Okl.  594,  41  Pac.  609,  reversing 
for  charge  that  defendant  should  be  acquitted  if  an  application  of 
"all"  the  circumstances  would  point  to  another  as  well  as  defendant. 
See  note,  97  Am.  St.  Bep.  780,  789. 

Distinguished  in  Thompson  v.  State,  30  Tex.  Ap.  329,  17  S.  W. 
450,  reversing  a  murder  case  where  the  state  used  circumstantial 
instead  of  available  direct  evidence;  State  v.  Metcalf,  17  Mont.  425, 
43  Pac.  185,  reversing  where  an  important  witness  was  not  called; 
Wisdom  V.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  reversing  wheie  tir- 


19  Tex.  Ap.  343-380    NOTES  ON  TEXAS  BEPOBTa  494 

enmstantial,  instead  of  positive,  evidence  to  a  want  of  consent  to  a 
taking  was  introduced. 

Where  Olzcnmstantial  Evideace  Belied  on  for  Ckmriction,  each 
incidental  fact  must  be  proved  beyond  reasonable  doubt. 

Approved  in  Dossett  v.  United  States,  3  Okl.  594,  41  Pac.  609,  fol- 
lowing rule. 

19  Tez.  Ap.  343-368,  WHITE  v.  STATE. 

Where  No  Exception  ia  Taken  to  a  Charge  on  the  Weight  of  evi- 
dence, and  the  remainder  of  the  charge  corrects  the  error,  the 
judgment  will  not  be  reversed. 

Approved  in  Cunningham  v.  State,  20  Tex.  Ap.  168,  applying  rule 
in  theft  case;  Hamlin  v.  State,  39  Tex.  Or.  606,  47  S.  W.  663,  not 
reversing  where  the  main  charge  was  correct  and  no  injury  was 
shown. 

Miscellaneous. — Cited  in  Shamburger  v.  State,  24  Tex.  Ap.  458,  6 
S.  W.  542,  reversing  for  charge  that  placed  burden  on  defendant  to 
show  that  he  did  not  commit  the  murder. 

19  Tex.  Ap.  86&-S80,  PENIJIND  ▼.  STATE. 

An  Indictment  Charging  That  Defendant  'Did  Sill  and  Murder** 
"of  his  malice  aforethought"  is  sufficient. 

Approved  in  Bather  v.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  where 
killing  was  alleged  to  have  been  done  with  ''malice  aforethought" 
by  Khooting  with  a  gun. 

Where  Defendant  Killed  Deceased  from  Ambush,  Evidence  of 
threats  of  deceased  is  inadmissible. 

Approved  in  Mitchell  v.  State,  51  Tex,  Cr.  76,  100  S.  W.  932,  hold- 
ing evidence  did  not  require  charge  on  threats  in  connection  with 
theory  of  self-defense;  Lynch  v.  State,  24  Tex.  Ap.  364,  5  Am.  St. 
Bep.  892,  6  S.  W.  193,  sustaining  charge  that  threats  would  not  jus- 
tify killing  unless  they  showed  an  "immediate"  intention  to  execute 
them;  Ex  parte  Taylor,  33  Tex.  Cr.  536,  537,  28  S.  W.  957,  holding 
antecedent  threats  not  admissible  to  mitigate  homicide;  Wright  v. 
State,  40  Tex.  Cr.  449,  50  S.  W.  941,  holding  charge  on  self-defense 
unnecessary  where  the  threats*  were  not  made  at  the  time  of  the 
killing;  Bush  v.  State,  40  Tex.  Cr.  543,  51  S.  W.  240,  sustaining 
charge  that  to  justify  homicide  the  danger  must  be  apparent  and 
imminent;  Housh  v.  State,  43  Neb.  169,  61  S.  W.  573,  sustaining 
charge  that  the  danger  must  have  been  such  as  to  arou&e  fear  in  a 
reasonable  man;  Herrington  v.  State  (Tex.  Cr.),  63  S.  W.  563,  where 
defendant  killed  deceased  as  he  was  going  into  a  store  to  get  a 
pistol.    See  note,  74  Am.  St.  Bep.  724. 

Distinguished  in  Howard  v.  State,  23  Tex.  Ap.  277,  278,  5  S.  W. 
235,  admitting  evidence  of  threats  in  mitigation  of  the  offense; 
Stewart  v.  State,  36  Tex.  Cr.  133,  35  S.  W.  986,  reversing  where  court 
excluded  uncommunicated  threats. 

Evidence  That  Defendant  Silled  Deceased  because  he  could  not 
get  legal  redress  held  inadmissible,  where  it  was  not  proved  that 
the  civil  courts  were  not  in  operation. 

Approved  in  Bainey  v.  State,  20  Tex.  Ap.  470,  holding  evidence 
as  to  what  a  constable  said  to  a  justice  of  the  peace  when  he  asked 
for  certain  citationa  admissible. 
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19  Tez.  Ap.  880-389,  FULLEB  ▼.  STATE. 

"Certiorari"  will  not  Lie  Becanse  tbe  Becord  on  Appeal  does  not 
show  the  impanelment  of  the  grand  jury. 

Beaffinned  in  Vance  y.  State,  34  Tex.  Cr.  397,  30  S.  W.  793. 

Bvldence  That  Two  Parties  Since  Dead  had  Identiiled  the  stolen 
yearling  is  inadmiBsible,  being  hearsay. 

Approved  in  Chumley  y.  State,  20  Tex.  Ap.  557,  reversing  for  ad- 
mitting hearsay;  Estes  y.  State,  23  Tex.  Ap.  610,  5  S.  W.  177, 
reversing  for  admitting  hearsay  testimony  to  show  deceased  was 
conscious  after  the  shooting. 

Where  Evidence  Shows  That  a  Witness  is  an  Accomplice,  it  is 
error  to  refuse  instruction  on  that  class  of  evidence. 

Approved  in  Martin  v.  State,  36  Tex.  Gr.  638^  36  S.  W.  587,  re- 
versing under  rule. 

19  Tez.  Ap.  894-401,  GONZALES  y.  STATE. 

Murder  Committed  in  Perpetration  of  Bohhery  is  ''per  b'e"  murder 
of  the  first  degree. 

Approved  in  Washington  v.  State,  25  Tex.  Ap.  394,  8  S.  W.  643^ 
where  indictment  charged  murder  in  perpetration  of  rape,  held 
instruction  on  murder  with  malice  aforethought  sufficient;  Mendez 
V.  State,  29  Tex.  Ap.  612,  16  8.  W.  767,  where  evidence  showed  rob- 
bery in  connection  with  murder,  sustaining  charge  on  murder  in 
perpetration  of  robbery;  Wilkins  v.  State,  35  Tex.  Cr.  531,  34  S.  W. 
629,  sustaining  conviction  where  facts  stronger  than  in  original  case; 
Hedrick  v.  State,  40  Tex.  Gr.  538,  51  S.  W.  254,  sustaining  charge  on 
murder  in  perpetration  of  robbery;  Nite  v.  State,  41  Tex.  Gr.  347, 
54  S.  W.  766,  sustaining  charge  on  express  malice  in  similar  case. 
See  note,  63  L.  B.  A.  361. 

Evidence  That  Deceased  Found  Dead  on  Floor  With  Hands  Tied 
and  bullet  hole  in  head,  that  house  robbed  and  that  accused  found 
some  distance  away  with  some  of  stolen  articles',  sufficiently  shows 
murder  in  perpetration  of  robbery. 

See  note,  63  L.  B.  A.  400. 

19  Tex.  Ap.  401-407,  ATTEBBEBBY  v.  STATE. 

It  is  Unnecessary  to  Allege  the  Want  of  Consent  of  both  joint 
owners  of  stolen  property. 

Approved  in  Schultz  v.  State,  20  Tex.  Ap.  310,  sustaining  charge 
on  proof  of  nonconsent  by  circumstantial  evidence  where  defendant 
did  not  except  to  evidence. 

Becords  of  Marks  and  Brands  In  Oounty  of  the  Bange  are  admis- 
sible in  the  county  where  the  offense  is  laid. 

Approved  in  Walton  v.  State,  41  Tex.  Gr.  459,  55  S.  W.  568,  holding 
brand  recorded  in  one  county  admissible  as  evidence  in  another. 

If,  Under  an  Indictment  for  Theft,  It  is  Shown  That  the  Taking, 
although  lawful,  was  obtained  by  a  false  pretext  with  intent  to 
deprive  owner  of  property,  the  conviction  will  stand. 

Approved  in  Glascow  v.  State,  50  Tex.  Gr.  639,  100  S.  W.  935,  hold- 
ing, though  money  obtained  by  false  pretext,  facts  constituted  theft 
and  not  swindling;  Guest  v.  State,  24  Tex.  Ap.  241,  see  5  S.  W.  842, 
reversing  where  the  animals  followed  defendants^  herd  and  the  court 
did  not  charge  possession  under  lawful  means;  Abbey  v.  State,  35 
Tex.  Cr.  591,  34  S.  W.  930,  construing  article  877  of  Penal  Code, 
where  defendant  charged  with  appropriating  a  borrowed  horse;  Jones 
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V.  State  (Tex.  Cr.),  49  S.  W.  388,  holding  facts  insufficient  to  show 
an  appropriation  of  a  horse;  Pones  v.  State  (Tex.  Cr.),  63  S.  W. 
1Q22,  holding  charge  on  false  pretexts  unnecessary  where  they  were 
used  only  to  get  at  the  money;  Swanner  v.  State  (Tex.  Cr.),  65  S.  W. 
187;  sustaining  conviction  of  theft  by  false  pretext. 

19  Tex.  Ap.  409-410,  WILLIAMS  v.  STATE. 

An  Informatioii  That  Fails  to  Allege  Ownership  of  property  stolen 
is  fatally  defective. 

Approved  in  Williams'  v.  State,  22  Tex.  Ap,  338,  3  S.  W.  227,  refer- 
ring to  original  case  on  second  appeal. 

19  Tex.  Ap.  410-412,  DOTLE  v.  STATE. 

An  Information  for  Betting  at  a*  Oaming-table  or  device  other 
than  those  mentioned  in  article  364  of  Penal  Code,  must  allege  that 
the  device  was  "kept  and  exhibited''  for  the  purpose  of  gaming. 

Approved  in  Richardson  v.  State,  41  Fla.  307,  25  So.  881,  holding 
mere  finding  of  implements  of  gaming  insufficient  to  support  a  con- 
viction. 

19  Tex.  Ap.  413-423,  WINDHAM  V.  STATE. 

Where  Court  Failed  to  Charge  That  State  must  Prove  defendant's 
explanation  of  possession  of  stolen  property  false,  held  error. 

Approved  in  Schultz  v.  State,  22  Tex.  Ap.  17,  2  S.  W.  600,  re- 
versing for  omission  of  charge  on  explanation;  Brothers  v.  State,  22 
Tex.  Ap.  463,  3  S.  W.  739,  reversing  for  erroneous  charge  on  expla- 
nation of  possession;  Hart  v.  State,  22  Tex.  Ap.  569,  3  S.  W.  743, 
holding  unnecessary  for  the  court  to  make  an  application  of  the 
charge  to  the  facts;  Clark  v.  State,  22  Tex.  Ap.  603,  3  S.  W.  745, 
reversing  where  evidence  of  falsity  insufficient  to  overcome  explana- 
tion; Bond  V.  State,  23  Tex.  Ap.  181,  4  S.  W.  581,  reversing  where 
court  failed  to  charge  on  a  purchase  where  defendant  alleged  it. 
See  note,  82  Am.  Dec.  608. 

19  Tex.  Ap.  423-424,  HARWELL  v.  STATE. 

Failure  to  Submit  Evidence  to  Jury  In  Order  to  Assess  Punisbment 
where  defendant  pleads  guilty  to  a  theft  is  error. 

Approved  in  Evers  v.  State,  32  Tex.  Cr.  284,  22  S.  W.  1020,  revers- 
ing conviction  of  murder  under  rule. 

Distinguished  in  Dunlavy  v.  State  (Tex.  Cr.),  29  S.  W.  44,  affirming 
judgment  where  record  showed  that  evidence  was  submitted  to  jury. 

19  Tex.  Ap.  425-431,  STEELE  v.  STATE. 

The  "Local  Option"  Law  is  ConstitutionaL 

Reaffirmed  in  Ex  parte  Kennedy,  23  Tex.  Ap.  78,  3  S.  W.  114;  Ex 
parte  Brown,  38  Tex.  Cr.  303,  70  Am.  St.  Rep.  746,  42  S.  W.  555.  See 
note,  15  L.  R.  A.  (n.  s.)  917. 

The  Kecord  Entry  of  the  Presentment  of  an  Indictment  need  not 
show  the  offense. 

Approved  in  Rowlett  v.  State,  23  Tex.  Ap.  197,  4  S.  W.  583,  ap- 
plying rule  in  murder  case;  Tellison  v.  State,  35  Tex.  Cr.  389,  33  S. 
W.  1082,  applying  rule  to  conviction  of  exhibiting  a  gamingtable. 

An  Order  for  an  Election  to  Prohibit  the  Sale,  "exchange,  or  gift" 
of  intoxicating  liquors  is  a  nullity. 

Approved  in  Ex  parte  Massey,  49  Tex.  Cr.  69,  122  Am.  St.  Rep.  784, 
92  S.  W.  1090,  holding  statute  prohibiting  soliciting  of  orders  for 
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sale  of  liquors  in  local  option  districtB  invalid;  Ex  parte  Beaty,  21 
Tex.  Ap.  427,  1  S.  W.  452,  holding  an  election  to  determine  whether 
sale,  "exchange,  or  barter"  of  liquors  should  be  prohibited  was  a 
nullity;  Ninenger  v.  State,  25  Tex.  Ap.  450,  8  S.  W.  481,  where  indict- 
ment alleged  a  sale  and  "exchange."    See  not«,  1  L.  B.  A.  (n.  s.)  489. 

Distinguished  in  Dillard  v.  State,  31  Tex.  Cr.  472,  20  S.  W.  1107, 
holding  use  of  words  "medicated  bitters  producing  intoxication"  did 
not  vitiate  order  for  election;  Segars  v.  State  (Tex.  Or.),  51  S.  W. 
398,  holding  the  words  "or  exchange"  in  the  indictment  surplusage 
where  the  election  petition  did  not  include  them. 

An  Order  Declaring  a  Besnlt  of  an  Election  that  does  not  provide 
for  the  exceptions  to  sales  of  liquor  as  enumerated  in  articles  3228 
to  3233,  Hevised  Statutes,  is  a  nullity. 

Distinguished  in  Ex  parte  Burrage,  26  Tex.  Ap.  37,  9  S.  W.  73, 
holding  order  of  adoption  to  effect  that  sale  is  "absolutely  prohibited" 
except  as  prescribed  by  law,  sufficient;  Truesdale  v.  State,  42  Tex. 
Or.  547,  61  S.  W.  935,  holding  order  that  sale  should  be  "absolutely 
prohibited"  valid. 

Persons  Employed  to  Purcbase  Liquor  from  Defendant  to  obtain 
evidence  were  accomplices. 

Distinguished  in  Marmer  v.  State,  47  Tex.  Cr.  426,  84  S.  W.  831,  and 
Fox  V.  State,  53  Tex.  Cr.  155,  109  S.  W.  373,  both  holding  rule  altered 
by  statute  providing  such  witnesses  not  accomplices. 

19  Tez.  Ap.  431-435,  LIPABI  v.  STATE. 

An  Order  of  Election  for  Prohibition  of  Sale  of  Uquors,  made  by 
the  court  on  the  first  day  it  convenes  after  filing  petition  is  within 
the  time  prescribed  in  article  3229,  Bevised  Statutes. 

Approved  in  Robertson  v.  State,  44  Tex.  Cr.  271,  70  S.  W.  542,  hold- 
ing under  statute  relative  to  local  adoption  of  hog  law  requiring  order 
of  court  to  be  made  at  "next  regular  term"  after  petition  filed  an 
order  made  at  same  term  unauthorized;  McDaniel  v.  State,  32  Tex. 
Cr.  20,  21  S.  W.  685,  order  of  court  declaring  result  and  prohibiting 
sale  of  liquors  is  not  void  because  of  erroneous  or  inadvertent  mis- 
statement of  date  in  such  order;  Ex  parte  Sublett,  23  Tex.  Ap.  311, 
4  S.  W.  895,  holding  election  held  at  session  subsequent  to  the  first 
after  filing  the  petition  void;  Winston  v.  State,  32  Tex.  Cr.  67,  22  S. 
W.  188,  holding  mistake  of  a  day  in  date  of  order  of  election  was 
not  a  ground  for  exclusion  of  order  of  county  judge. 

An  Order  Declaring  the  Besult  of  an  Election  for  Xiocal  Option 
need  not  state  that  the  prohibition  would  continue  until  the  qualified 
voters  declared  otherwise. 

Approved  in  Gilbert  v.  State,  32  Tex.  Cr.  597,  25  S.  W.  633,  hold- 
ing omission  of  exceptions  from  order  prohibiting  sale  did  not  in- 
validate it. 

"Session**  and  "Term"  of  Oonrt  distinguished. 

Approved  in  Parrott  v.  Wolcott,  75  Neb.  533,  106  N.  W.  608,  and 
United  States  v.  Dietrich,  126  Fed.  660,  both  holding  "session"  means 
an  actual  sitting  of  court  for  transaction  of  business. 

19  Tez.  Ap.  436-436,  MEBBITT  ▼.  STATE. 

An  Indictment  Charging  a  Sale  of  Ijiqnors  Does  not  Charge  the  of- 
fense of  pursuing  occupation  of  selling  liquors  without  a  license. 

Approved  in  Williams  v.  State,  23  Tex.  Ap.  500,  5  S.  W.  137,  re- 
versing where  court  failed  to  charge  on  occupation  of  selling;  Mc- 
Beynolds  v.  State,  26  Tex.  Ap.  374,  9  S.  W.  617,  holding  charge  that 

5  Tex.  Notes— 32 
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different  sales  at  different  times  constituted  occupation  of  selling 
erroneous;  Merced  Co.  ▼.  Helm,  102  Cal.  166,  36  Pac.  400,  holding  a 
tax  on  the  sale  of  liquors  was  not  a  tax  on  the  business  of  selling; 
Commonwealth  y.  Schwartz,  197  Mass.  109,  111,  83  N.  E.  327,  328, 
holding  evidence  sufficient  to  convict  defendant  of  "carrying  on  busi- 
ness of  pawnbroking"  in  violation  of  statute. 

19  Tor.  Ap.  4SS-448,  OOFFELT  ▼.  STATE. 

Where  a  Wltneei  had  lived  In  a  Oonuniixilty  a  Long  Time  and  but 
a  short  time  in  his  present  residence,  held  for  purposes  of  impeach- 
ment it  is  permissible  to  inquire  his  reputation  in  his  former  residence. 

Approved  in  Crane  v.  State,  30  Tex.  Ap.  466,  17  8.  W.  940,  reversing 
where  evidence  of  a  female's  reputation  for  chastity  in  a  former  com- 
munity was  excluded. 

An  Unrecorded  Brand  ia  not  Admisilble  to  Prove  Ownership,  but  is 
admissible  to  establish  identity  of  the  animal. 

Approved  in  Bomero  v.  State,  24  Tex.  Ap.  131,  5  S.  W.  664,  re- 
affirming rule;  Wyers  v.  State,  21  Tex.  Ap.  454,  2  S.  W.  817,  reversing 
where  court  did  not  instruct  that  unrecorded  brand  is  not  evidence 
of  ownership. 

Where  the  Oonrt  Befoaes  to  Instruct  on  Testimony  of  Accomplices 
where  the  evidence  calls  for  it,  the  judgment  will  be  reversed. 

Approved  in  Wheeler  v.  State,  56  Tex.  Cr.  549,  121  8.  W.  167,  hold- 
ing on  evidence,  affirmative  charge  on  alibi  should  have  been  given; 
Wyers  v.  State,  22  Tex.  Ap.  261,  2  S.  W.  723,  reversing  where  court 
charged  that  "marks"  need  not  be  recorded;  Martin  v.  State,  36  Tex. 
Cr.  638,  36  8.  W.  587,  reversing  for  omission  to  charge  on  the  testi- 
mony of  an  accomplice. 

Evidence  That  Would  be  Admissible  if  Witness  were  Himself  on 
trial  for  the  offense  is  admissible  to  prove  him  an  accomplice. 

Approved  in  Harrison  v.  State,  47  Tex.  Cr.  400,  401,  83  S.  W.  702, 
703,  holding  where  theory  of  defense  is  that  witness  for  state  did 
killing,  evidence  of  statements  made  by  witness  out  of  court  con- 
flicting with  his  testimony  admissible  as  original  evidence  for  defense. 

19  Tex.  Ap.  443-444,  McINTTBE  T.  STATE. 

A  Jndgment  Nisi  That  Does  not  State  That  It  "will  be  Made  Final" 
is  fatally  defective. 

Beaffirmed  in  Ware  v.  State,  21  Tex.  Ap.  329,  17  S.  W.  625. 

Where  the  Bond  Showed  That  "Neil  Mclntyre"  was  the  principal, 
and  it  was  signed  "C.  B.  Mclntyre,"  and  the  record  did  not  show 
what  disposition  was  made  of  the  latter,  held  error. 

Approved  in  Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35,  sus- 
taining amendment  of  name  in  scire  facias. 

19  Tex.  Ap.  444-445,  SMITH  ▼.  STATE. 

A  Conviction  cannot  be  had  Under  the  Local  Option  Law  where  it 
is  shown  that  only  three  notices  of  election  were  posted. 

Approved  in  James  v.  State,  21  Tex.  Ap.  356,  17  S.  W.  423,  revers- 
ing where  the  requisite  number  of  election  notices  had  not  been 
posted;  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21,  holding 
local  option  law  void  because  publication  insufficient;  Ex  parte  Con- 
ley  (Tex.  Cr.),  75  S.  W.  301,  holding  all  proceedings  under  local  op- 
tion election  void  for  failure  to  post  one  of  five  notices  of  election 
for  required  number  of  days;  dissenting  opinion  in  Matthews  v.  State, 
42  Tex.  Cr.  54,  58  S.  W.  92,  majority  holding  under  Code  of  Criminal 
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Procedare,  artiele  411,  where  grand  jnry  is  reassembled  and  one  is 
*disqaalified,  eonrt  may  discharge  him  and  eomplete  panel.    See  note, 
120  Am.  St.  Bep.  796. 

Distinguished  in  Norman  v.  Thompson,  96  Tex.  253,  30  Tex.  Civ. 
538,  539,  72  S.  W.  63,  64,  65,  holding  failure  to  post  one  of  five  no- 
tices of  election  for  required  time  not  ground  for  contesting  election 
nnder  statute.' 

19  Tez.  Ap.  450-458,  00UNT8  ▼.  STATE. 

OmiBslon  to  Charge  on  Otxcnmstantlal  Bridenoe  where  the  case  calls 
for  it  is  fatal  error. 

Approved  in  Fuller  v.  State,  24  Tex.  Ap.  597,  7  S.  W.  331,  reversing 
under  rule.    See  note,  69  L.  B.  A.  199. 

A  Bill  of  Exceptions  to  Ezduded  Testimony  that  does  not  state 
the  character  of  the  evidence,  and  objections  to  its  admission  will  not 
be  considered. 

Approved  in  Buchanan  v.  State,  24  Tex.  Ap.  200,  5  S.  W.  848,  re- 
fusing .to  consider  exceptions  that  did  not  state  character  of  excluded 
testimony;  May  v.  State,  25  Tex.  Ap.  126,  7  S.  W.  589,  where  bill  did 
not  state  what  answer  witness  would  have  made  to  excluded  ques- 
tion; White  V.  State,  32  Tex.  Cr.  636,  25  S.  W.  785,  holding  bill  too 
indefinite  under  rule;  Gastlin  v.  State  (Tex.  Cr.),  57  S.  W.  828,  refus- 
ing to  consider  bills  where  evidence  not  set  out. 

19  Tex.  Ap.  468-462,  53  Ant  Bep.  386,  JOHNSON  ▼.  STATE. 

A  Oonvletion  of  Aggravated  Assault  is  not  a  Bar  to  a  prosecution 
for  murder  where  the  party  died  of  the  wounds. 

Approved  in  Curtis  v.  State,  22  Tex.  Ap.  236,  58  Am.  Bep.  636, 
3  S.  W.  87,  holding  conviction  of  aggravated  assault  not  a  bar  to 
subsequent  prosecution  for  murder.  See  notes,  11  Am.  St.  Bep.  228; 
92  Am.  St.  Bep.  140. 

19  Tex.  Ap.  462-466,  ATKINSON  ▼.  STATE. 

Wbere  An  Indictment  Alleges  That  Property  was  Stolen  from  an 
unknown  person,  but  evidence  shows  that  the  owner  could  have  been 
discovered,  held  a  new  trial  should  have  been  granted. 

Approved  in  Langham  v.  State,  26  Tex.  Ap.  539,  10  S.  W.  114,  re- 
versing where  evidence  showed  ownership;  Lane  v.  State  (Tex.  Cr.), 
45  S.  W.  694,  reversing  where  no  proof  of  ownership  was  offered. 

19  Tex.  Ap.  469-470,  SPAIN  ▼.  STATE. 

An  Indictment  for  Theft  That  Does  not  Allege  That  the  Property 
was  fraudulently  taken  is  fatally  defective. 

Beaffirmed  in  McPherson  v.  State,  20  Tex.  Ap.  194. 

19  Tex.  Ap.  470-472,  BOSE  ▼.  STATE. 

A  Charge  That  "Willfully,"  in  a  Prosecution  for  willfully  injuring 
personal  property  means  "knowingly  and  voluntarily,"  is  erroneous. 

Approved  in  Murray  v.  State,  21  Tex.  Ap.  637,  57  Am.  Bep.  632,  2 
S.  W.  763,  holding  article  683  of  Penal  Code  applied  only  to  injuries 
to  agricultural  products;  Wheeler  v.  State,  23  Tex.  Ap.  599,  5  S.  W. 
161,  holding  unnecessary  to  define  "willfully"  in  prosecution  for  driv- 
ing a  horse  from  its  range;  State  v.  Alcorn,  78  Tex.  393,  14  S.  W.  664, 
holding  act  of  county  clerk  in  keeping  his  office  at  other  place  than 
county  seat  not  "wiUfuL" 


19  Tex.  Ap.  472-503    NOTES  ON  TEXAS  EEP0BT8.  600 

A  Becord  That  Does  not  Bring  Up  the  Complaint  is  defective. 
Approved  in  Wadgymar  v.  State,  21  Tex.  Ap.  460,  2  8.  W.  768,  re- 
versing where  there  was  no  affidavit  to  information. 
Facts  Insui&cient  to  Support  Oonviction  for  malicious  mischief. 
See  note,  128  Am.  St.  Bep.  168. 

19  Tex.  Ap.  472-479,  SCHUESSLEB  v.  STATE. 

A  New  Trial  Should  be  Oranted  for  Newly  Discovered  Evidence  to 
prove  insanity. 

Approved  in  Hill  v.  State  (Tex.  Cr.),  53  8.  W.  845,  holding  contin- 
uance should  have  been  granted  for  new  evidence  to  prove  insanity. 

19  Tex.  Ap.  479-490,  BAINEY  v.  STATE. 

An  Indictment  Found  by  a  Grand  Jury  composed  of  thirteen  per- 
sons is  a  nullity. 

Approved  in  Wells  ▼.  State,  21  Tex.  Ap.  596,  2  S.  W.  613,  where 
jury  was  composed  of  thirteen  persons;  Johnson  v.  State,  22  Tex.  Ap. 
222,  2  S.  W.  613,  holding  objection  could  not  be  made  to  indictment 
because  it  was  drawn  for  murder  in  first  degree  and  not  in  second 
degree  as  grand  jury  wished  it;  Ex  parte  Beynolds,  35  Tex.  Cr.  439, 
60  Am.  St.  Bep.  55,  34  S.  W.  121,  where  the  indictment  was  found  by 
fourteen  persons;  Ogle  v.  State,  43  Tex.  Cr.  227,  230,  96  Am.  St.  Bep. 
860,  63  S.  W.  1010,  1011,  holding  conviction  on  indictment  returned 
by  thirteen  was  not  a  bar  to  subsequent  valid  indictment;  Bruner  v. 
Superior  Court,  92  Cal.  249,  265,  28  Pac.  344,  350,  where  grand  jury 
was  illegally  summoned  by  an  elisor.  See  notes,  12  Am.  St.  Bep. 
904;  27  L.  B.  A.  851. 

Distinguished  in  Coffey  v.  Superior  Court,  2  Cal.  Ap.  458,  83  Pac. 
582,  holding  under  Penal  Code,  section  758,  providing  that  accusa- 
tions against  municipal  officers  may  be  presented  by  grand  jury,  pre- 
sentment by  twelve  members  is  sufficient. 

Miscellaneous. — Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  379,  81  8. 
W.  975,  to  point  that  constitutions  are  mandatory. 

19  Tex.  Ap.  490-494,  MILSTEAD  T.  STATE. 

A  Oonviction  for  Simple  Assaalt  may  be  had  Under  an  indictment 
for  aggravated  assault. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  42  S.  W.  290,  holding  de- 
fendant could  not  complain  of  conviction  of  simple  assault  instead  of 
aggravated. 

19  Tex.  Ap.  495-503,  OLABK  T.  STATE. 

Where  One,  Intending  to  Sill  a  Person,  Accidentally  Eills  a  third 
party,  it  is  murder  in  second  degree,  but  if  there  was  no  malice 
toward  the  first  party,  it  is  manslaughter. 

Approved  in  Willis  v.  State  (Tex.  Cr.),  75  S.  W.  797,  holding  evi- 
dence of  insults  offered  by  one  intended  to  be  killed  admissible  where 
the  person  killed  had  made  such  insults  his  own;  Musick  v.  State,  21 
Tex.  Ap.  80,  18  S.  W.  95,  sustaining  charge  of  court  to  similar  effect; 
Leggett  V.  State,  21  Tex.  Ap.  397,  17  S.  W.  161,  holding  court  should 
have  charged  manslaughter  under  facts;  McConnell  v.  State,  22  Tex. 
Ap.  370,  3  S.  W.  702,  sustaining  charge  on  unintentional  killing; 
Howard  v.  State,  25  Tex.  Ap.  693,  8  S.  W.  931,  reversing  where  evi- 
dence called  for  charge  on  negligent  homicide;  Powell  v.  State,  32 
Tex.  Cr.  232,  22  S.  W.  677,  holding  charge  properly  refused  where 
defendant  not  acting  in  self-defense  injured  a  bystander;  Honeycutt 
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▼.  State,  42  Tex.  Cr.  132,  96  Am.  St.  Eep.  797,  57  S.  W.  807,  where 
father  killed  daughter  in  attempting  to  kill  wife,  held  murder  in 
second  degree.  See  notes,  63  L.  B.  A.  660,  662,  664,  665,  666,  667;  61 
L.  B.  A.  296. 

Distinguished  in  McConnell  v.  State,  22  Tex.  Ap.  371,  3  S.  W.  702, 
not  applying  rule  where  father  shooting  at  wife  killed  his  child. 

Shooting  at  Another  In  Necessary  S^-defense  and  Accidentally 
Killing  another,  is  no  offense. 

See  note',  63  L.  B.  A.  667. 

19  Tex.  Ap.  504-^16,  GBISHAAff  v.  STATE. 

The  Plea  of  Former  Conviction  Should  Set  Out  tbe  Information, 
but  where  state  does  not  except  to  its  omission,  evidence  on  the  plea 
will  be  admitted. 

Approved  in  Shubert  v.  State,  21  Tex.  Ap.  554,  2  S.  W.  884,  revers- 
ing where  a  plea  of  former  conviction  in  due  form  was  stricken  out; 
Foster  v.  State,  25  Tex.  Ap.  544,  8  S.  W.  664,  where  the  second  trial 
was  had  in  same  form,  held  defects  in  the  plea  of  former  conviction 
would  not  be  noticed;  Woodward  v.  State,  42  Tex.  Cr.  197,  58  S.  W. 
138,  reversing  for  striking  out  plea  where  case  had  been  in  same 
court;  dissenting  opinion  in  Pickett  v.  State,  43  Tex.  Cr.  9,  63  S.  W. 
327,  majority  holding  acquittal  of  murder  did  not  bar  a  conviction  of 
manslaughter  under  same  indictment. 

Wliere  Evidence  on  a  Plea  of  Former  Conviction  is  Admitted,  it  is 
error  not  to  submit  the  issue  to  the  jury. 

Approved  in  Munch  v.  State,  25  Tex.  Ap.  30,  7  S.  W.  341,  reversing 
where  court  failed  to  submit  issue  of  former  conviction  to  the  jury. 

A  Former  Conviction  is  not  a  Bar  to  a  Prosecution  of  a  higher  grade 
of  offense  over  which  the  court  of  former  conviction  had  not  juris- 
diction. 

Approved  in  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  holding 
a  conviction  of  simple  assault  on  a  complaint  not  a  bar  to  aggravated 
assault  on  information;  Wright  v.  State,  37  Tex.  Cr.  629,  40  S.  W. 
492,  holding  conviction  of  theft  of  a  horse  from  W.  was  not  a  bar  to 
theft  of  horse  from  T.;  Lewis  v.  State  (Tex.  Cr.),  24  S.  W.  906,  hold- 
ing acquittal  of  theft  not  a  bar  to  swindling. 

Where  Punishment  has  Been  Assessed  and  Defendant  remanded  to 
the  custody  of  the  sheriff,  the  court  has  no  authority  to  vacate  the 
judgment  of  its  own  motion. 

Approved  in  Smith  v.  District  Court,  132  Iowa,  606,  109  N.  W.  1087, 
holding  judgment  for  imprisonment  could  not  be  corrected  six  years 
after  its  entry  by  nunc  pro  tune  order  inserting  fine  therein. 

Distinguished  in  Ex  parte  Cox,  29  Tex.  Ap.  87,  14  S.  W.  397,  sus- 
taining amendments  where  judgments  had  not  been  entered  and  ap- 
proved by  the  court. 

Wliere  Evidence  to  Support  Second  Indictment  Would  have  Pnx- 
cured  conviction  upon  first  plea  of  former  jeopardy  good. 

Approved  in  Paschal  v.  State,  49  Tex.  Cr.  114,  90  S.  W.  880,  holding 
conviction  of  aggravated  assault  a  bar  to  subsequent  prosecution  for 
assault  with  intent  to  murder  based  on  same  acts. 

19  Tez.  Ap.  616-618,  WOODYABD  V.  STATE. 

A  Tenant  Wlio  Takes  a  Panel  Out  of  a  Fence  without  landlord's 
consent,  in  order  to  recover  some  hogs  that  went  astray^  is  not  guilty 
of  malicious  mischief. 
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Approved  in  McCuen  ▼.  State,  43  Tex.  Cr.  614,  68  S.  W.  180,  holding 
where  two  persons  occupied  land  in  common  pending  suit  to  settle 
title,  one  could  not  be  prosecuted  for  removing  fence  put  up  by  other; 
Hooks  V.  State,  25  Tex.  Ap.  602,  8  S.  W.  804,  where  tenant  made  a 
better  passway  in  a  fence. 

19  Tex.  Ap.  518-621,  STRICKLAND  ▼.  STATE. 

An  Indictment  for  Murder  That  Does  not  Allege  that  defendant 
"killed"  deceased  is  fatally  defective. 

Approved  in  Pierce  v.  State,  21  Tex.  Ap.  669,  3  S.  W.  Ill,  reaffirm- 
ing rule;  State  v.  Day,  4  Wash.  108,  29  Pac.  985,  sustaining  indictment 
that  defendant  killed  deceased  by  "mortally  wounding"  him;  Oudd  v. 
State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  sustaining  indictment,  although 
it  did  not  allege  date  when  death  ensued  from  the  wound;  Scott  v. 
State,  31  Tex.  Cr.  364,  20  S.  W.  755,  sustaining  indictment  alleging 
defendant  "did  kill  and  murder."     See  note,  3  Am.  St.  Bep.  282. 

Objection  That  Indictment  Fatally  Defective  may  be  Baised  on 
motion  in  arrest  of  judgment. 

Approved  in  McGinnis  v.  State,  16  Wyo.  81,  91  Pac.  939,  holding 
indictment  for  robbery  bad  for  failing  to  allege  ownership  of  prop- 
erty. 

19  Tez.  Ap.  621-535,  53  Am.  Bep.  387,  WASHINaTON  ▼.  8TATK 

Byldence  of  Witnesses  Who  Ban  Immediately  to  Deceased  when  he 
was  shot,  that  deceased  said  defendant  shot  him,  is  admissible  as  res 
gestae. 

Approved  in  Pulcher  v.  State,  28  Tex.  Ap.  471,  13  8.  W.  751,  ad- 
mitting statements  of  deceased  made  as  soon  as  he  could  talk  after 
being  shot;  Drake  v.  State,  29  Tex.  Ap.  269,  15  S.  W.  727,  admitting 
statements  of  deceased  made  two  minutes  after  he  was  shot;  Castillo 
V.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Bep.  797,  19  S.  W.  894,  admitting 
statements  made  by  child  shortly  after  she  was  raped;  Chalk  v.  State, 
35  Tex.  Cr.  127,  32  S.  W.  536,  admitting  statements  made  twenty 
minutes  after  the  wounding. 

19  Tez.  Ap.  636-644,  YOUNG  ▼.  STATE. 

A  Conviction  will  not  be  Bevexsed  for  Abusive  Bemaxks  of  counsel 
unless  defendant  requested  and  was  refused  instructions  to  the  jury 
to  disregard  them. 

Approved  in  Weathersby  v.  State,  29  Tex.  Ap.  310,  15  S.  W.  826, 
Bahm  v.  State,  30  Tex.  Ap.  313,  28  Am.  St.  Bep.  915,  17  S.  W.  417, 
Norris  v.  State,  32  Tex.  Cr.  173,  22  S.  W.  592,  Mathews  v.  State,  32 
Tex.  Cr.  357,  23  S.  W.  691,  Love  v.  State,  35  Tex.  Cr.  30,  29  S.  W. 
791,  Harvey  v.  State,  35  Tex.  Cr.  562,  34  S.  W.  625,  Levine  v.  State, 
35  Tex.  Cr.  649,  34  S.  W.  970,  State  v.  Hull,  18  B.  I.  212,  26  Atl.  192, 

20  L.  B.  A.  609,  Landers  v.  Ohio  Biver  B.  B.,  46  W.  Va.  502,  33  S.  E. 
300,  Comer  v.  State  (Tex.  Cr.),  20  S.  W.  547,  Hines  v.  State  (Tex.  Cr.), 
32  S.  W.  701,  and  Hodge  v.  State  (Tex.  Cr.),  64  S.  W.  242,  all  reaffirm- 
ing rule;  Spangler  v.  State,  42  Tex.  Cr.  248,  61  S.  W.  320,  holding 
though  remarks  of  counsel  improper,  where  no  exception  taken  at 
time,  a  refusal  later  to  charge  jury  to  disregard  them  not  reversible 
error;  Warthan  v.  State,  41  Tex.  Cr.  388,  55  S.  W.  56,  refusing  to  re- 
verse for  improper  statement  in  argument  where  no  instruction  to  dis- 
regard it  asked  for;  Kennedy  v.  State,  19  Tex.  Ap.  634,  not  reversing 
where  counsel  expressed  his  opinion   of  defendant's  guilt;   and  see 
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Habel  v.  State,  2S  Tex.  Ap.  601,  13  S.  W.  1003,  to  same  effect;  Garello 
V.  State,  31  Tex.  Cr.  62,  20  S.  W.  181,  where  counsel  remarked  that 
defendant  was  a  member  of  the  "Mafia";  Wolfforth  v.  State,  31  Tex. 
Cr.  400,  20  S.  W.  744,  holding  remarks  insufficient  to  require  reversal; 
Lancaster  v.  State,  36  Tex.  Cr.  20,  35  S.  W.  167,  where  counsel  re- 
peatedly abused  his  privileges;  State  v.  Johnson,  49  W.  Va.  694,  39 
S.  E.  669,  raising  question  but  reversing  judgment  on  other  grounds. 
See  note,  46  L.  B.  A.  665,  667. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373,  hold- 
ing remarks  of  prosecuting  attorney  in  argument  so  obviously  in- 
jurious to  defendant  as  to  be  ground  for  reversal  where  exception 
taken  though  no  instruction  regarding  them  asked;  Western  Union 
Tel.  Co.  V.  Perry,  95  Tex.  648,  69  S.  W.  133,  affirming  30  Tex.  Civ. 
245,  70  S.  W.  440,  receiving  improper  remarks  in  argument  of  counsel 
though  no  instruction  to  disregard  them  asked  or  given,  but  holding 
them  not  reversible  error. 

The  Action  of  Lower  Court  Befosiiig  a  Continuance  will  not  be  re- 
vised in  the  absence  of  a  bill  of  exceptions. 

Beafarmed  in  Scott  v.  State,  23  Tex.  Ap.  565,  5  S.  W.  144. 

19  Tex.  Ap.  545-547,  JOHNSON  v.  STATE. 

Where  the  Information  has  been  Qnashed,  a  new  one  may  be  predi- 
cated on  the  same  complaint. 

Approved  in  Orr  v.  State,  25  Tex.  Ap.  453,  8  S.  W.  645,  remanding 
cause  in  order  that  new  information  laying  the  venue  might  be  made; 
and  see  Smith  v.  State,  25  Tex.  Ap.  454,  8  S.  W.  645,  to  same  effect. 

19  Tex.  Ap.  547-572,  63  Am.  Bep.  389,  WEAVES  v.  STATE. 

Motion  in  Arrest  of  Judgment  is  not  Available  on  Account  of 
failure  of  foreman  of  grand  jury  to  sign  indictment. 

Approved  in  Bobinson  v.  State,  24  Tex.  Ap.  5,  5  S.  W.  510,  where 
it  did  not  appear  in  transcript  that  the  indictment  was  signed;  Me- 
Daniel  v.  State,  24  Tex.  Ap.  558,  7  S.  W.  250,  where  indictment  did 
not  show  that  grand  jury  bad  been  sworn. 

When  the  Special  Venire  is  Exhausted,  the  Panel  should  be  filled 
from  the  regular  jurors  summoned  for  the  term  before  summoning 
them  from  the  body  of  the  county. 

Approved  in  Smith  v.  State,  21  Tex.  Ap.  304,  17  S.  W.  472,  holding 
presumption  that  jurors  named  in  list  attached  to  special  venire  had 
been  selected  before  writ  issued;  Cahn  v.  State,  27  Tex.  Ap.  737,  11 
S.  W.  726,  reversing  where  court  overruled  defendant's  motion  to  com- 
pel attendance  of  seventeen  absent  jurors. 

Distinguished  in  Bates  v.  State,  43  TeA  Cr.  590,  67  S.  W.  504,  hold- 
ing under  article  649,  Code  of  Criminal  Procedure,  after  special  venire 
exhausted,  jury  for  the  week  should  not  be  used,  but  talesmen  should 
be  summoned  to  complete  panel. 

Denied  in  Weathersby  v.  State,  29  Tex.  Ap.  307,  15  S.  W.  825,  hold- 
ing on  exhaustion  of  special  venire,  under  article  612  of  Code  of 
Criminal  Procedure,  any  persons  may  be  summoned  as  jurors. 

Homicide  In  Defense  of  One's  Life  or  Life  of  Another  is  Only  Justi- 
fied when  the  danger  is  apparently  violent,  immediate,  and  imminent. 

Approved  in  Vinson  v.  State,  55  Tex.  Cr.  494,  117  S.  W.  848,  hold- 
ing instruction  that  defendant  must  have  resorted  to  all  other  means 
of  self-defense  before  killing  deceased  erroneous  in  not  confining  it  to 
what  appeared  to  defendant  at  the  time;  French  y.  State,  55  Tex.  Cr. 
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541y  117  S.  W.  849,  holding  upon  evidence  instruction  that  defendant 
had  right  to  defend  his  home  against  unlawful  intrusion  by  deceased 
should  have  been  given;  Patterson  v.  State,  49  Tex.  Or.  616,  95  S.  W. 
130,  holding  issue  of  self-defense  properly  left  to  jury;  Lynch  v.  State, 
24  Tex.  Ap.  364,  5  Am.  St.  Bep.  892,  6  S.  W.  193,  holding  self-defense 
not  available  where  deceased  was  killed  while  going  to  his  house  to 
get  a  gun;  Giebel  v.  State,  28  Tex.  Ap.  172,  12  S.  W.  595,  sustaining 
charge  that  self-defense  must  appear  necessary;  Bush  v.  State,  40 
Tex.  Or.  543,  51  S.  W.  240,  holding  killing  deceased  while  going  after 
his  gun  not  self-defense;  Herrington  v.  State  (Tex.  Or.),  63  S.  W.  563, 
holding  charge  that  there  must  be  provocation  at  time  of  killing  cor- 
rect.   See  note,  67  L.  B.  A.  532,  533. 

To  Kill  In  Defense  of  One's  Own  Property  or  Property  of  another, 
except  in  case  of  habitation,  is  never  justifiable  until  every  other 
means  has  been  resorted  to  to  prevent  injury  or  felony  attempted. 

See  note,  67  L.  B.  A.  541,  543. 

To  Justify  Homicide  to  Prevent  Perpetration  of  Any  Other  Felony, 
danger  of  felony  intended  must  not  be  problematical  or  remote,  but 
evident  and  immediate. 

See  note,  67  L.  B.  A.  530,  531,  537. 

19  Tex.  Ap.  584-593,  FLOOD  v.  STATE. 

Article  391  of  the  Bevised  Statutes  Does  not  Confer  Authority  on 
municipal  corporations  to  regulate  the  hours  of  selling  goods  on  Sun- 
days. 

Approved  in  Bohmy  v.  State,  21  Tex.  Ap.  597,  598,  2  S.  W.  886, 
following  rule;  Whitcomb  v.  State,  30  Tex.  Ap.  272,  17  S.  W.  260, 
construing  word  ^'open"  to  mean  that  the  saloon  should  have  been  closed 
to  all  traffic.    See  note,  17  L.  B.  A.  (n.  s.)  59. 

A  Municipal  Ordinance  Permitting  Sales  During  Certain  Hours  on 

Sundays  is  in  conflict  with  article  186  of  Penal  Code,  and  void. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep.  818, 
117  S.  W.  856,  holding  pure  food  ordinance  which  prescribes  punish- 
ment different  from  that  prescribed  by  state  law  for  same  offense  in- 
valid; McLain  v.  State,  31  Tex.  Cr.  561,  21  S.  W.  366,  holding  ordi- 
nance of  city  of  Vernon  fixing  penalty  for  carrying  brass  knuckles  in- 
valid; Lynn  v.  State,  33  Tex.  Cr.  159,  25  S.  W.  781,  holding  ordinance 
of  city  of  Tyler  void,  being  in  conflict  with  article  316  of  Penal  Code; 
Ex  parte  Abram,  34  Tex.  Cr.  11,  28  S.  W.  818,  sustaining  ordinance 
which  re-enacted  articles  186  and  186a  of  Penal  Code;  Cline  v.  State, 
36  Tex.  Cr.  345,  61  Am.  St.  Bep.  862,  36  S.  W.  1104,  holding  under 
article  25  of  Code  of  Criminal  Procedure,  testimony  on  examining 
trial  cannot  be  used  as  original  evidence;  Ex  parte  Fagg,  38  Tex.  Cr. 
587,  44  S.  W.  296,  40  L.  B.  A.  212,  holding  city  of  Dallas  could  not 
make  exhibiting  gaming-table  an  offense  against  the  city;  Ex  parte 
Ogden,  43  Tex.  Cr.  532,  66  S.  W.  1101,  Ex  parte  Powell,  43  Tex.  Cr. 
398,  66  S.  W.  299,  both  holding  municipality  could  not  prohibit  pool- 
selling  on  horseraces  as  being  in  conflict  with  state  law  licensing  it. 
See  notes,  110  Am.  St.  Bep.  155;  17  L.  B.  A.  (n.  s.)  51,  52,  59. 

19  Tez.  Ap.  593-618,  THOMPSON  ▼.  STATE. 
In  Special  Cases  Trial  Courts  may  Excuse  Special  Veniremen  who 

are  absent,  and  if  defendant  excepts  to  this  action  he  should  apjdy 
for  an  attachment* 
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Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  629,  excusing  post- 
master who  presented  his  excuse  bj  the  sheriff;  Livar  v.  State,  26  Tex. 
Ap.  118,  9  S.  W.  553,  where  return  showed  juror  decrepit  and  over  age, 
held  defendant  should  have  controverted  the  return. 

The  Fact  Tbat  a  Jnror  lias  Heard  tlie  Evidence  in  tlie  Ttial  of  de- 
fendant's co-defendants  and  approves  their  conviction  will  not  dis- 
qualify him,  where  he  says  he  can  give  defendant  an  impartial  trial. 

Approved  in  Johnson  v.  State,  21  Tex.  Ap.  379,  17  S.  W.  252,  Stea- 
gald  v.  State,  22  Tex.  Ap.  488,  3  S.  W.  776,  and  Suit  v.  State,  30  Tex. 
Ap.  323,  17  S.  W.  459,  all  reaffirming  rule;  Griggs  v.  United  States, 
158  Fed.  576,  holding  opinion  as  to  guilt  of  one  jointly  indicted  with 
defendant  did  not  disqualify  juror;  Kennedy  v.  State,  19  Tex.  Ap.  630, 
holding  acceptance  of  jurors  who  could  give  fair  trial  in  spite  of  their 
opinions  not  abuse  of  discretion;  Pierson  v.  State,  21  Tex.  Ap.  57,  17 
S.  W.  469,  where  juror  had  heard  another  person  tried  on  same  of- 
fense; Peddy  v.  State,  31  Tex.  Cr.  550,  21  S.  W.  543,  holding  opinion 
as  to  guilt  of  a  co-conspirator  did  not  disqualify;  Cannon  v.  State,  41 
Tex.  Cr.  482,  56  S.  W.  357,  holding  jurors  who  stated  that  they  be- 
lieved the  plea  of  insanity  was  not  always  in  good  faith  were  not  dis- 
qualified. 

Where  a  Wrong  Jnror  had  Been  Summoned,  Held  the  Proper  practice 
was  to  stand  him  aside,  and  in  such  case  an  attachment  will  not  issue 
for  the  absent  juror. 

Approved  in  Hudson  v.  State,  28  Tex.  Ap.  339,  13  S.  W.  390,  not 
reversing  where  no  harm  done  by  not  standing  juror  aside;  Brother- 
ton  V.  State,  30  Tex.  Ap.  373,  17  S.  W.  933,  holding  attachment  cannot 
issue  for  jurors  who  have  not  been  summoned;  Jackson  v.  State,  30 
Tex.  Ap.  666,  18  S.  W.  643,  holding  attachment  for  absent  veniremen 
should  be  asked  when  their  names  were  called;  Mitchell  v.  State,  Zj 
Tex.  Cr.  301,  33  S.  W.  369,  where  it  did  not  appear  that  the  juror 
named  had  been  drawn  or  served. 

Qualified  in  Osborne  v.  State,  23  Tex.  Ap.  446,  5  S.  W.  254,  reversing 
where  a  juror  on  the  venire  had  not  been  summoned. 

Service  as  a  Jnror  for  Four  Days  In  the  District  Court  during  the 
preceding  six  months  is  not  a  disqualification. 

Approved  in  Hunter  v.  State,  30  Tex.  Ap.  318,  17  S.  W.  415,  hold- 
ing article  310  of  Revised  Statutes  did  not  apply  to  jurors  in  criminal 
cases. 

After  Defendant  has  Ezhansted  Twenty  Peremptory  (7hallenges»  he 
is  not  entitled  to  any  more. 

Approved  in  Purson  v.  State,  21  Tex.  Ap.  58,  17  S.  W.  470,  and 
Monk  V.  State,  27  Tex.  Ap.  457,  11  S.  W.  460,  both  reaffirming  rule; 
Kennedy  v.  State,  19  Tex.  Ap.  631,  where  defendant  did  not  challenge 
jnror  for  cause  where  his  peremptory  challenges  were  exhausted. 

The  Declaration  of  One  of  Defendant's  Accomplices  made  im- 
mediately after  the  shooting  is  admissible  as  res  gestae. 

Approved  in  Weathersby  v.  State,  29  Tex.  Ap.  307,  15  S.  W.  825, 
admitting  declarations  made  a  few  seconds  after  shooting  had  ceased. 

Evidence  of  Similarity  Between  Certain  Footprints  and  the  shape 
of  the  boots  of  one  of  defendant's  accomplices  is  admissible. 

Approved  in  Parker  v.  State,  46  Tex.  Cr.  464,  108  Am.  St.  Rep. 
1021,  80  S.  W.  1009,  holding  witness  who  had  observed  traeks  on 
ground  and  also  those  made  by  defendant,  but  had  made  no  measure- 
ments, not  qualified  to  give  his  opinion  but  could  state  facts  he  ob- 
served; Clark  y.  State,  28  Tex.  Ap.  195,  19  Am.  St.  Rep.  821,  12  S. 
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W.  731,  admitting  opinion  as  to  correspondence  of  defendant's  shoes 
with  footprints;  Eippey  v.  State,  29  Tex.  Ap.  44,  14  8.  W.  49,  ad- 
mitting comparison  of  horse  and  boot  tracks;  McLain  y.  State,  30 
Tex.  Ap.  483,  28  Am.  St.  Eep.  934,  17  8.  W.  1092,  following  rule  in 
burglary  case;  Bruce  v.  State,  31  Tex.  Cr.  593,  21  S.  W.  682,  admit- 
ting identification  of  unknown  by  injured  woman;  Goldsmith  v.  State, 
32  Tex.  Cr.  115,  22  S.  W.  406,  admitting  proof  of  horse  tracks. 

ni-feeling  Existing  Between  the  Parties  to  the  Homicide  previous 
to  the  killing  is  admissible  to  show  motive. 

Approved  in  Harris  v.  State,  31  Tex.  Cr.  414,  20  S.  W.  917,  ad- 
mitting evidence  of  a  conspiracy  prior  to  the  homicide. 

Statements  of  a  Constable  That  Certain  Cases  were  pending  in  a 
justice's  court  are  admissible  without  producing  the  records  of  the 
court. 

Approved  in  Kennedy  v.  State,  19  Tex.  Ap.  633,  admitting  evi- 
dence of  justice  of  peace  that  certain  causes  were  pending  in  his 
docket. 

The  Mere  Opinion  of  a  Constable  That  Defendant  might  not  be 
prosecuted  is  not  such  a  promise  that  a  confession  made  by  virtue  of 
it  would  be  admissible. 

Approved  in  Grimsinger  v.  State,  44  Tex.  Cr.  19,  27,  69  S.  W.  586, 
590,  holding  statement  by  justice  of  peace  to  accused  that  she  had 
better  tell  the  truth  did  not  make  subsequent  confessions  inadmis- 
sible; Eice  V.  State,  "22  Tex.  Ap.  657,  3  S.  W.  792,  admitting  con- 
fession made  on  promise  of  owner  of  horse  that  "it  would  go  better 
with  him";  Gentry  v.  State,  24  Tex,  Ap.  85,  see  5  S.  W.  660,  admitting 
confession  made  by  defendant  through  fear  of  punishment;  Carr  v. 
State,  24  Tex.  Ap.  569,  5  Am.  St.  Eep.  907,  7  S.  W.  329,  admitting 
confession  voluntarily  made  after  caution;  Thomas  v.  State,  35  Tex. 
Cr.  180,  32  S.  W.  772,  admitting  confessions  made  to  a  deputy  con- 
stable; Bailey  v.  State,  42  Tex.  Cr.  292,  59  S.  W.  902,  admitting  con- 
fession whore  no  promise  was  made;  Wisdom  v.  State,  42  Tex.  Cr. 
581,  583,  584,  61  S.  W.  926,  927,  928,  admitting  confessions  made  be- 
fore grand  jury.  See  notes,  6  Am.  St.  Eep.  244;  18  Ir.  E.  A.  (n.  s.) 
812,  825. 

Distinguished  in  Searcy  v.  State,  28  Tex.  Ap.  514,  19  Am.  St.  Eep. 
852,  13  S.  W.  782,  reversing  where  confession  made  on  promise  by 
sheriff  to  help  defendant  was  admitted. 

19  Tex.  Ap.  618-634,  KENNEDY  v.  STATE. 

Wliere  a  Postmaster  was  Excused  from  the  Jury  on  the  represen- 
tation of  the  sheriff,  held  defendant  should  have  applied  for  an  at- 
tachment. 

Approved  in  Livar  v.  State,  26  Tex.  Ap.  118,  9  S.  W.  553,  holding 
defendant  should  have  controverted  return  that  a  juror  was  "de- 
crepit and  over  age";  Jackson  v.  State,  30  Tex.  Ap.  666,  18  S.  W. 
643,  holding  defendant  should  ask  for  attachment  when  names  of 
summoned  jurors  are  called. 

Distinguished  in  Osborne  v.  State,  23  Tex.  Ap.  446^  5  S.  W.  254, 
reversing  where  juryman  on  venire  had  not  been  summoned. 

Where  Jnrors  Stated  That  Their  Opinions  Would  not  Prevent  them 
from  giving  a  fair  and  impartial  trial,  held  they  were  competent. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  488,  3  S.  W.  776,  Suit 
T.  State,  30  Tex.  323,  17  S.  W.  459,  and  Keaton  v.  State,  41  Tex. 
Cr.  629,  57  S.  W.  1127,  all  following  rule;  Tubb  v.  State,  55  Tex. 
Cr.  625;  117  S.  W.  869,  holding  juror  who  had  formed  opinion  as  to 
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guilt  of  acensed  but  had  no  opinion  as  to  plea  of  insanity^  the  iBsne 
presented,  not  disqualified;  Parker  r.  State,  45  Tex.  Cr.  337,  77  S. 
W.  785,  holding  juror  competent  though  he  had  formed  an  opinion; 
Ashton  v.  State,  31  Tex.  Gr.  481,  21  S.  W.  47,  holding  opinion  formed 
from  reading  newspaper  did  not  disqualify;  Peddj  v.  State,  31  Tex. 
Gr.  550,  21  S.  W.  543,  holding  opinion  as  to  guilt  of  another  did  not 
disqualify;  Cannon  v.  State,  41  Tex.  Cr.  482,  56  S.  W.  357,  holding 
jurors  not  disqualified  because  they  believed  plea  of  insanity  was 
not  well  founded. 

Befasal  of  Time  to  Defendant  to  Prepare  a  Bill  of  EzceptionB  la 
not  reversible  error  where  no  injury  is  shown. 

Approved  in  Powers  v.  State,  23  Tex.  Ap.  62,  5  S.  W.  155,  following 
rule;  Bosborough  v.  State,  21  Tex.  Ap.  675,  1  S.  W.  461,  where  no  in- 
jury was  shown. 

Wlien  Defendant  has  Exhausted  His  Peremptory  Challenges,  it  is 
not  error  to  order  the  juror  to  be  sworn,  as  challenges  for  cause  are 
unlimited. 

Approved  in  Pierson  v.  State,  21  Tex.  Ap.  58,  17  S.  W.  470,  not 
permitting  peremptory  challenge  after  all  the  challenges  were  ex- 
hausted. 

The  Declaration  of  a  Codef endant  Made  Just  After  the  Shooting 
is  admissible  as  part  of  res  gestae. 

Approved  in  Weathersby  v.  State,  29  Tex.  Ap.  307,  15  S.  W.  825, 
admitting  declarations  made  a  few  seconds  after  the  shooting;  Hays 
V.  State  (Tex.  Cr.),  57  S.  W.  835,  sustaining  action  of  court  in  with- 
drawing certain  evidence  where  conspiracy  not  proved;  Stevens  v. 
State,  42  Tex.  Cr.  172,  59  S.  W.  548,  admitting  declarations  of  con- 
spirators under  proper  limitations  to  jury.  See  note,  3  Am.  St.  Bep. 
489. 

Where  the  Conrt  Permitted  Counsel  for  State  to  Confer  with  wit- 
nesses who  had  been  placed  under  the  rule,  held,  where  no  abuse  is 
shown,  this  court  will  not  reverse. 

Approved  in  Fay  v.  State  (Tex.  Cr.),  70  S.  W.  744,  holding  ad- 
mission of  testimony  of  witness  after  state  had  invoked  the  rule  not 
error;  Bond  v.  State,  20  Tex.  Ap.  438,  where  defendant's  brother  was 
put  under  the  rule;  Leache  v.  State,  22  Tex.  Ap.  306,  58  Am.  Bep. 
639,  3  S.  W.  541,  where  medical  experts  were  placed  under  the  rule. 

Where  a  Question  is  so  Put  That  It  can  be  Answered  either  ''yes" 
or  ''no,"  it  is  not  leading. 

Approved  in  Bangel  v.  State,  22  Tex.  Ap.  646,  3  S.  W.  789,  hold- 
ing question,  "Is  this  the  brand  that  was  on  the  animal  killed  f"  lead- 
ing. 

Evidence  of  What  Parties  Who  were  not  Present  at  the  homicide 
said  when  they  heard  the  report  of  the  guns  is  inadmissible  as  hear- 
say. 

Approved  in  Maines  v.  State,  23  Tex.  Ap.  576,  5  S.  W.  124,  re- 
versing for  admission  .of  certain  hearsay  evidence. 

The  Testimony  of  a  Justice  of  the  Peace  is  Admissible  to  show 
pendency  of  litigation  in  his  office. 

Approved  in  Conner  v.  State,  23  Tex.  Ap.  385,  5  S.  W.  192,  ad- 
mitting secondary  evidence  of  the  contents  of  a  telegram. 

Where  a  Conspiracy  is  Conclusively  Established  on  the  trial,  tes- 
timony of  declarations  tending  to  establish  its  existence  at  the  time 
the  statements  were  made  is  admissible,  though  the  conspiracy  was 
not  established  at  the  time  of  its  admission. 
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Approved  in  Richards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  hold- 
ing in  murder  trial  declarations  of  co-conspirator  in  the  crime  ad- 
missible; Stevens  v.  State,  42  Tex.  Cr.  172,  59  S.  W.  548,  holding 
in  murder  trial,  where  conspiracy  is  shown,  acts  and  declarations  of 
co-conspirator  admissible  to  show  common  design  and  intent,  whether 
made  before  or  after  formation  of  conspiracy.  See  note,  3  Am.  St. 
Rep.  489. 

Reference  to  Public  Opinion  by  Counsel  for  State  in  his  argument 
is  not  reversible  error  where  defendant  did  not  request  instruction 
that  jury  should  not  heed  the  remarks. 

Reaffirmed  in  Habel  v.  State,  28  Tex.  Ap.  601,  13  S.  W.  1003; 
Weathersby  v.  State,  29  Tex.  Ap.  310,  15  S.  W.  82G;  Rahm  v.  State, 

30  Tex.  Ap.  313,  28  Am.  St;.  Rep.  915,  17  S.  W.  417;  Garello  v.  State, 

31  Tex.  Cr.  62,  20  S.  W.  181;  WolflForth  v.  State,  31  Tex.  Cr.  400,  20 
S.  W.  744;  Norris  v.  State,  32  Tex.  Cr.  173,  22  S.  W.  592;  Mathews 
V.  State,  32  Tex.  Cr.  357,  23  S.  W.  691;  Jones  v.  State,  33  Tex.  Cr. 
8,  23  S.  W.  793;  Harvey  v.  State,  35  Tex.  Cr.  562,  34  S.  W.  625; 
Levine  v.  State,  35  Tex.  Cr.  649,  34  S.  W.  970;  Lancaster  v.  State, 
36  Tex.  Cr.  20,  35  S.  W.  167;  Hines  v.  State  (Tex.  Cr.),  32  S.  W. 
701;  Spangler  v.  State,  42  Tex.  Cr.  248,  61  S.  W.  320,  Hodge  v.  State 
(Tex.  Cr.),  64  S.  W.  242.     See  note,  46  L.  R.  A.  667,  669. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373, 
holding  remarks  of  attorney  in  argument  so  obviously  harmful  to  de- 
fendant as  to  be  reversible  error,  though  no  instruction  regarding 
them  was  asked. 

19  Tex.  Ap.  635-664,  63  Am.  Bep.  395,  OARR  v.  STATE. 

Wbere,  on  Application  for  Ohange  of  Venue,  defendant  set  up  a 
combination  against  him  and  popular  prejudice,  and  the  state  did  not 
controvert  the  issue  of  popular  prejudice,  held  the  application  should 
be  granted. 

Approved  in  Moore  v.  State,  46  Tex.  Cr.  56,  79  S.  W.  565,  holding 
on  motion  for  change  of  venue  affidavit  did  not  sufficiently  attack 
credibility  of  compurgators  nor  their  means  of  knowledge  to  raise 
issue. 

Distinguished  in  Smith  v.  State,  21  Tex.  Ap.  303,  17  S.  W.  472, 
sustaining  overruling  of  motion;  Scott  v.  State,  23  Tex.  Ap.  564,  5 
8.  W.  144,  sustaining  refusal  of  venue  where  defendant  did  not  rebut 
evidence  of  state  that  no  prejudice  existed;  Lacy  v.  State,  30  Tex. 
Ap.  126,  16  S.  W.  762,  holding  facts  insufficient  for  change. 

A  Conditional  Pardon  of  a  Conyicted  Felon  Does  not  Restore  Him 
to  competency  to  testify  as  a  witness. 

Approved  in  Gaskins  v.  State  (Tex.  Cr.),  38  S.  W.  471,  follow- 
ing rule;  In  re  Conditional  Discharge  of  Convicts,  73  Vt.-428,  429,  51 
Atl.  14,  56  L.  R.  A.  658,  to  effect  that  conditional  pardon  does  not 
remove  judgment  until  condition  fully  complied  with;  Bennett  v. 
State,  24  Tex.  Ap.  79,  5  Am.  St.  Rep.  877,  5  S.  W.  629,  holding  com- 
ments by  counsel  on  credibility  of  pardoned  criminal  permissible; 
Dudley  v.  State,  24  Tex.  Ap.  163,  5  S.  W.  649,  reversing  for  exclud- 
ing reading  of  judgment  of  conditionally  pardoned  criminal;  McGee 
V.  State,  29  Tex.  Ap.  597,  16  S.  W.  422,  reversing  under  rule.  See 
notes,  5  Am.  St.  Rep.  878;  47  Am.  St.  Rep.  915. 

Distinguished  in  Easterwood  v.  State,  34  Tex.  Cr.  409,  31  8.  W. 
296,  holding  pardoned  convict  a  competent  juror. 
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An  Indictment  Oharging  Tliat  Defendant  I>ld  "Break  and  Enter" 
a  house  is  sufficient  to  sustain  a  conviction  of  burglary  in  daytime 
or  night-time. 

Approved  in  Montgomery  v.  State,  55  Tex.  Cr.  506,  116  S.  W.  1162, 
and  True  v.  State,  48  Tex.  Cr.  632,  89  S.  W.  1066,  both  reaffirming 
rule;  Walker  v.  State,  55  Tex.  Cr.  547,  117  S.  W.  797,  holding  under 
indictment  for  burglary  court  need  not  limit  jnry  to  consideration 
of  daytime  burglary;  Henderson  v.  State,  50  Tex.  Cr.  621,  99  S.  W. 
1001,  and  People  v.  Smith,  136  Cal.  209,  68  Pac.  703,  both  holding 
information  charging  burglary  committed  in  night-time  will  not  sup- 
port conviction  of  daytime  burglary;  Duke  t.  State,  42  Tex.  Cr.  4, 
57  S.  W.  653,  holding  in  burglary  trial  it  was  error  to  refuse  special 
charge  to  acquit  if  they  believed  entry  was  made  through  open  door; 
Collins  V.  State,  20  Tex.  Ap.  202,  holding  unnecessary  to  prove  value 
of  biscuits  and  spare- ribs  stolen;  Martin  v.  State,  21  Tex.  Ap.  10, 
17  S.  W.  430,  sustaining  similar  indictment;  Buchanan  v.  State,  24 
Tex.  Ap.  199,  5  S.  W.  848,  where  "time"  of  offense  was  not  alleged; 
Painter  v.  State,  26  Tex.  Ap.  465,  9  S.  W.  774,  holding  evidence  suffi- 
cient to  show  forcible  entry;  Melton  v.  State,  24  Tex.  Ap.  289,  6  S. 
W.  304,  holding  entry  through  open  doors  did  not  constitute  "force"; 
Garner  v.  State,  31  Tex.  Cr.  23,  19  S.  W.  333,  sustaining  indictment 
for  burglary  in  the  night-time  although  breaking  not  alleged; 
Williams  v.  State  (Tex.  Ap.),  13  S.  W.  609,  where  defendant  entered 
open  back  door;  Finlan  v.  State  (Tex.  Ap.),  13  S.  W.  866,  Sampson 
V.  State  (Tex.  Cr.),  20  S.  W.  708,  Bodriguez  v.  State  (Tex.  Cr.),  26 
S.  W.  406,  Wilks  v.  State  (Tex.  Cr.),  51  S.  W.  902,  and  Shaffer  v. 
State  (Tex.  Cr.),  65  S.  W.  1073,  all  sustaining  indictment;  Costello 
V.  State  (Tex.  Cr.),  21  S.  W.  360,  where  doors  were  open. 

Application  for  Change  of  Venne  may  be  Heard  before  accnsed 
announced  ready  for  trial. 

Approved  in  Morris  v.  State,  43  Tex.  Cr.  291,  65  S.  W.  532,  holding 
application  for  change  of  venue  made  after  organization  of  jury 
properly  refused. 

19  Tex.  Ap.  664-690,  WABD  ▼.  STATE. 

Wliere  Jnron'  Opinions  were  so  Strong  That  Their  Verdict  would 
be  influenced,  held  error  for  the  court  to  overrule  challenges'  for 
cause. 

Distinguished  in  Powers  v.  State,  23  Tex.  Ap.  61,  5  S.  W.  155, 
holding  no  injury  to  defendant  where  he  had  not  exhausted  per- 
emptory challenges. 

Wliere  Evidence  Showed  That  Defendant  was  Temporarily  Insane 
from  excessive  use  of  liquor,  h.eld  error  for  court  not  to  charge  that 
they  should  not  find  defendant  guilty  if  they  believed  him  to  be 
insane. 

Approved  in  Bather  v.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  bns- 
taining  charge  on  temporary  insanity;  Otto  v.  State,  47  Tex.  Cr.  131, 
122  Am.  St.  Bep.  682,  80  S.  W.  525,  holding  where  there  was  evidence 
that  defendant  was  insane  from  nse  of  narcotics,  it  was  error  not  to 
instruct  thereon,  though  charge  upon  intoxication  from  use  of  spirits 
was  given.    See  notes,  36  L.  B.  A.  481;  35  L.  B.  A.  119. 

Volnntary  Intoxication  is  No  Ezcnse  or  justification  for  crime. 

See  note,  36  L.  B.  A.  466. 

Mental  Insanity  not  Produced  by  fiecent  TTse  of  intoxicating 
liquor  is  good  defense. 

See  note,  36  L.  B.  A.  483. 
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OASES  IN  20  TEXAS  APPEALS. 


20  TOL  Ap.  1-12,  ZJLLY  ▼.  STATE. 

Where  Deceased  wm  a  Dangerous  Man,  and  at  the  time  defendant 
•truck  him  he  was  seen  to  pnt  his  hand  behind  him,  it  was  error  to 
exclude  testimony  showing  that  deceased  habitually  carried  deadly 
weapons. 

Approved  in  Glenewinkel  ▼.  State  (Tex.  Cr.),  61  S.  W.  124,  de- 
fendant can  prove  general  character  of  deceased  as  a  person  who 
habitually  carried  deadly  weapons  to  show  danger  to  defendant. 

It  was  Error  not  to  Oharge  That  Defendant  should  be  acquitted 
when  he  struck  deceased  with  a  board  and  resorted  to  all  other  means 
at  bis  command  to  prevent  deceased  from  taking  his  hogs,  and  de- 
ceased, retreating,  returned  and  advanced  upon  defendant,  making 
motions  as  if  to  draw  a  weapon,  from  which  actions  defendant 
thought  be  was  liable  to  be  killed  or  suffer  serious  injury,  whereupon 
defendant  killed  deceased. 

Approved  in  Ledbetter  v.  State,  26  Tex.  Ap.  34,  9  S.  W.  61,  re- 
affirming rule;  French  v.  State,  55  Tex.  Gr.  541, 117  S.  W.  850,  holding 
in  trial  for  murder  of  deceased,  who  had  attempted  to  enter  defend- 
ant's' home,  refusal  to  charge  that  defendant  had  right  to  defend  his 
home  against  unlawful  entry  error;  Vinson  v.  State,  55  Tex.  Cr.  494, 
117  S.  W.  848,  holding  instruction  under  self-defense  that  defendant 
must  have  resorted  to  all  other  reasonable  means  except  retreat 
before  killing  deceased  erroneous  in  not  confining  the  principle  to 
what  defendant  believed  at  the  time;  Sullivan  v.  State,  31  Tex.  Cr. 
488,  37  Am.  St.  Sep.  827,  20  S.  W.  928,  defendant  bringing  on  a 
conflict  and  killing  his  antagonist  cannot  justify  on  ground  of  self- 
defense;  Sims  V.  State,  36  Tex.  Cr.  172,  36  S.  W.  262,  defendant  can- 
not be  convicted  for  killing  deceased  who  sent  a  force  of  men  to 
remove  a  boundary  fence  and  defendant  used  all  other  means  before 
killing  to  stop  them;  McGlothlin  v.  State  (Tex.  Cr.),  53  S.  W.  873, 
one  in  possession  of  property  cannot  kill  a  trespasser  without  using 
other  means  to  repel  the  trespasser;  Hopkins  v.  State  (Tex.  Cr.), 
53  S.  W.  622,  defendant  can  resist  by  force  an  attempt  to  take  a 
pistol  from  his  possession.    Bee  note,  2  L.  B.  A.  (n.  s.)  54;  67  L.  B. 

A  537. 
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20  Tex.  Ap.  12-41,  IBVINE  v.  STATE. 

In  a  Homicide  Case  It  is  Error  to  Befnse  Defendant's  Application 
for  a  first  continuance  on  ground  that  proposed  testimonj  of  absent 
witnesses  is  cumulative,  where  such  evidence  is  materially  corrobora- 
tive of  defendant's  defense. 

Eeaffirmed  in  Hayden  v.  State,  31  Tex.  Or.  403,  20  S.  W.  765; 
Burnly  v.  State  (Tex.  Ap.),  14  S.  W.  1009.  Approved  in  Yantis  v. 
State,  49  Tex.  Or.  404,  94  S.  W.  1020,  holding  though  application  for 
continuance  denied  for  failure  to  show  due  diligence,  evidence  of 
absence  of  witness  being  material,  new  trial  should  be  granted.  See 
note,  122  Am.  St.  Bep.  749. 

A  Charge  is  Objectionable  Which  Presents  the  phases  of  the  de- 
fense in  a  negative  form  only,  for  defendant  is  entitled  to  a  distinct 
and  affirmative  presentation  of  the  issues  which  arise  upon  his  evi- 
dence. 

Beaffirmed  in  Bonner  v.  State,  29  Tex.  Ap.  232,  15  S.  W.  823; 
Garza  v.  State,  38  Tex.  Or.  317,  42  S.  W.  563.  Approved  in  Wim- 
berly  v.  State,  22  Tex.  Ap.  510,  3  S.  W.  718,  refusing  to  give  special 
instructions  because  they  were  given  in  substance  in  the  general 
charge  is  reversible  error;  Smith  v.  State,  24  Tex.  Ap.  299,  6  S.  W. 
42,  and  Bond  v.  State,  23  Tex.  Ap.  181,  4  S.  W.  581,  failure  to  present 
the  law  pertinent  to  the  defense  is  reversible  error. 

Miscellaneous. — Irvine  v.  State,  26  Tex.  Ap.  48,  9  S.  W.  56,  revers- 
ing on  second  appeal. 

20  Tex.  Ap.  41-56,  HEI.M  v.  STATE. 

'  Where  an  Accomplice  is  Acquitted,  a  New  Trial  will  be  granted 
the  principal  to  obtain  the  testimony  of  the  accomplice,  if  his  testi- 
mony is  legal  and  competent  and  material  to  the  defense  of  the 
principal. 

Beaffirmed  in  Barron  v.  State,  23  Tex.  Ap.  476,  5  S.  W.  238;  Gibbs 
V.  State,  30  Tex.  Ap.  584,  18  S.  W.  88;  Chumley  v.  State,  32  Tex. 
Cr.  259,  26  S.  W.  407.  Approved  in  Gill  v.  State,  56  Tex.  Or.  204, 
119  S.  W.  6>85,  holding  new  trial  should  be  granted  to  obtain  testi- 
mony of  codefendant,  who  had  been  acquitted;  French  v.  State, 
47  Tex.  Cr.  573,  85  S.  W.  5,  granting  new  trial  in  case  of  adultery 
to  obtain  testimony  of  woman  who  was  acquitted  of  same  offense; 
Blain  v.  State,  24  Tex.  Ap.  636,  7  S.  W.  240,  no  error  to  reject  decla- 
rations of  a  codefendant. 

20  Tex.  Ap.  68-77,  BAILEY  ▼.  STATE. 

Wliere  the  Indictment  Alleges  Theft  of  an  Animal  from  the  pos- 
session of  the  owner,  and  the  proof  shows  that  owner  was  absent 
and  that  the  animal  was  in  the  possession  of  another,  the  indictment 
should  allege  either  the  actual  ownership  or  that  the  animal  was 
taken  from  the  possession  of  another. 

Approved  in  Price  v.  State,  55  Tex.  Cr.  159,  115  S.  W.  586,  holding 
indictment  for  theft  alleging  possession  and  ownership  in  an  indi- 
vidual supported  by  proof  that  property  was  owned  by  corporation, 
of  which  he  owned  majority  of  stock  and  was  general  manager; 
Hall  V.  State,  22  Tex.  Ap.  63a,  3  S.  W.  339,  Alexander  v.  State,  24 
Tex.  Ap.  127,  5  S.  W.  840,  Tinney  v.  State,  24  Tex.  Ap.  121,  5  S.  W. 
832,  and  Briggs  v.  State,  20  Tex.  Ap.  107,  all  holding  proof  that  a 
horse  was  in  possession  of  another  will  not  support  a  conviction 
where  the  indictment  alleges  possession  in  the  owner. 
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20  Tex.  Ap.  77-100»  LiaHTFOOT  ▼.  STATE. 

A  Conviction  for  Murder  in  the  First  Degree,  where  the  evidence 
is  insufficient  to  identify  the  body  of  the  deceased  or  the  means  used 
in  committing  the  deed  cannot  stand. 

Approved  in  Hunter  v.  State,  34  Tex.  Cr.  603,  31  S.  W.  676,  the 
corpus  delicti  must  be  proved  to  sustain  a  conviction  on  defendant's 
confession:  Conde  v.  State,  35  Tex.  Cr.  101,  60  Am.  St.  Rep.  25,  34 
S.  W.  287,  reversing  where  the  corpus  delicti  was  not  proved;  Gay 
V.  State,  40  Tex.  Cr.  261,  49  S.  W.  617,  to  sustain  a  conviction  for 
murder  it  must  be  shown  that  deceased  was  killed  and  that  the  killing 
was  criminally  caused.  See  note,  7  L.  B.  A.  (n.  g.),  185;  68  L.  B. 
A.  61. 

20  Tex.  Ap.  100-106,  BUiEY  v.  STATE. 

Charge  upon  Circumstantial  Evidence  must  be  Given  when  ease 
for  state  rests*  solely  on  such  evidence. 

Approved  in  Early  v.  State,  50  Tex.  Cr.  351,  97  S.  W.  86,  holding 
failure  to  charge  upon  circumstantial  evidence  error;  dissenting  opinion 
in  Cabrera  v.  State,  56  Tex.  Cr.  183,  118  S.  W.  1075,  majority  holding 
evidence  in  murder  case  was  direct  and  not  circumstantial.  See  note, 
69  L.  B.  A.  195. 

20  Tex.  Ap.  106-107,  BBIGGS  v.  STATE. 

Where  on  Indictment  Alleges  Theft  of  an  Animal  from  the  x>os8e8- 
sion  of  the  owner,  and  the  evidence  shows  that  th«  owner  was 
incompetent  to  manage  her  affairs,  and  that  they  were  managed  by 
her  father,  the  indictment  should  allege  theft  of  the  animal  from 
the  possession  of  the  father. 

Beaffirmed  in  Hall  v.  State,  22  Tex.  Ap.  633,  3  S.  W.  339;  Tinney 
V.  State,  24  Tex.  Ap.  121,  5  S.  W.  832;  Alexander  v.  State^  24  Tex. 
Ap.  127,  5  8.  W.  840. 

20  Tex.  Ap.  107-110,  VABNES  v.  STATE. 

Where  Defendant  Pleads  Former  Jeopardy  on  the  Oromid  of  the 
discharge  of  the  jury  on  the  former  trial  over  the  defendant's  objec- 
tion, it  is  no  error  to  instruct  the  jury  to  find  against  defendant's 
plea  where  the  evidence  shows  that  they  were  discharged  after  it  was 
improbable  that  they  would  agree,  they  having  been  out  twenty 
hours. 

Approved  in  Brady  v.  State,  21  Tex.  Ap.  660,  1  S.  W.  462,  sus- 
taining demurrer  to  plea  of  former  jeopardy  where  no  abuse  of  dis- 
cretion in  discharging  the  jury;  Smith  v.  State,  22  Tex.  Ap.  199, 
2  S.  W.  544,  striking  plea  of  former  jeopardy  where  the  judge  dis- 
charged the  jury  after  they  had  been  out  two  days;  O'Connor  v. 
State,  28  Tex.  Ap.  291,  13  S.  W.  16,  there  must  be  proof  that  the 
trial  judge  abused  his  discretion  in  discharging  the  jury;  Budder 
V.  State,  29  Tex.  Ap.  263,  15  S.  W.  718,  the  abuse  of  discretion  by 
the  trial  judge  in  discharging  the  jury  must  clearly  appear;  Dow 
V.  State,  31  Tex.  Cr.  288,  20  S.  W.  584,  remanding  jury  and  instruct- 
ing them  to  agree  upon  a  verdict  is  not  reversible  error;  Usher  v. 
State,  42  Tex.  Cr.  463,  464,  60  S.  W.  656,  557,  reversing  where  the 
evidence  fails  to  show  that  the  jury  were  deliberating  upon  their 
verdict  all  the  time  that  they  were  out;  People  v.  Smalling,  94  Cal. 
117,  29  Pac.  423,  instructing  jury  to  find  against  defendant's  plea  of 
former  jeopardy  in  absence  of  proof  of  abuse  of  judicial  discretion 
in  discharging  the  jury;  Penn  v.  State,  36  Tex.  Cr.  141,  35  S,  W.  974, 

5  Tex.  Notes-~33 
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discharging  a  jury  after  twentj-one  hours  of  deliberation  and  order- 
ing a  mistrial  is  not  an  abuse  of  discretion.  See  note^  11  Ij.  B.  A. 
(n.  B.)  178. 

20  TOL  Ap.  127-128,  EZ  PABTE  BOOLE. 

Defendant  is  not  Entitled  to  Belease  Trader  Article  816,  Code  of 
Criminal  Procedure,  where  there  is  any  public  improvement  upon 
which  he  could  be  put  to  work. 

Approved  in  Childers  v.  State,  25  Tex.  Ap.  660,  8  8.  W.  928,  im- 
prisonment and  discharge,  under  article  816,  Code  of  Criminal  Pro- 
cedure, of  defendant  is  a  valid  defense  to  a  scire  facias.  See  note, 
27  L.  B.  A.  611. 

Prisoner  Committed  for  Misdemeanor  Who  Befuses  to  Pay  fine  and 
costs  may  be  required  to  labor  on  any  public  improvement. 

See  note,  27  L.  B.  A.  600. 

20  Tex.  Ap.  129-130,  PBEUITT  ▼.  STATE. 

It  is  Error  to  Charge  That  Assault  With  Intent  to  Inflict  serious 
bodily  injury  constitutes  assault  with  intent  to  commit  murder. 

Beaffirmed  in  Prescott  v.  State,  52  Tex.  Cr.  37,  105  S.  W.  193; 
Williams  v.  State  (Tex.  Cr.),  77  S.  W.  447;  McCuUough  v.  State,  24 
Tex.  Ap.  129,  5  S.  W.  839. 

Appellate  Court  will  not  Bevlse  the  Bolings  upon  defendant's  mo- 
tion for  a  change  of  venue  unless  the  grounds  of  the  rulings  are 
presented  in  a  bill  of  exceptions. 

Beaffirmed  in  Gibson  v.  State,  53  Tex.  Cr.  369,  110  S.  W.  47;  Lax 
V.  State,  46  Tex.  Cr.  629,  79  S.  W.  579;  King  v.  State  (Tex.  Cr.),  64 
S.  W.  246. 

20  Tex.  Ap.  130,  CUBIEL  V.  STATE. 

Transcript  must  Clearly  Show  That  the  Jurors  who  tried  the  case 
were  sworn  as  such. 

Beaffirmed  in  Cochran  v.  State,  36  Tex.  Cr.  116,  35  S.  W.  968. 

80  Tex.  Ap.  131-132,  WEBBISKI  v.  STATE. 

A  Writ  of  Scire  Facias  Bunning  "in  the  Name  of  the  State  ef 
Texas"  is  good. 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  67,  11  S.  W.  1023,  a  writ 
commencing  "The  state  of  Texas"  makes  the  writ  run  in  fact  "in  the 
name  of  the  state  of  Texas." 

A  Writ  of  Scire  Facias  Need  not  Becite  When  or  by  Virtue  of 
what  authority  the  principal  was  arrested. 

Approved  in  Trail  v.  State,  56  Tex.  Cr.  74,  118  S.  W.  714,  holding 
in  proceeding  to  forfeit  bail  bond  not  necessary  to  show  legaJ  capias; 
Conner  v.  State  (Tex.  Ap.),  9  S.  W.  63,  unnecessary  that  a  scire  facias 
should  recite  that  a  capias  had  issued  for  arrest  of  defendant^  or 
that  defendant  was  arrested. 

20  Tex.  Ap.  133-134,  BAMIBEZ  ▼.  STATE. 

Where  in  Larceny,  Evidence  of  Fraudulent  Taking  is  wholly  cir- 
cumstantial, failure  to  charge  on  law  of  circumstantial  evidence,  is 
reversible  error. 

See  note,  69  L.  B.  A.  197. 

20  Tex.  Ap.  130-146,  64  Am.  Bep.  611,  PIZANO  ▼.  STATE. 
A  Bill  of  Exceptions  Perpetoating  the  Facta  of  a  ForsMr  Ttial  is 

not  an  essential  requisite  to  a  plea  of  former  jeopardy. 

Approved  in  Kinkle  v.  People,  27  Colo.  464,  62  Pac.  198,  reaffirming 
role;  Vela  v.  SUte,  49  Tex.  Cr.  590,  95  S.  W.  530^  holding  in  plea  of 


515  NOTES  ON  TEXAS  BEPOBTS.    20  Tex.  Ap.  145-162 

former  jeopardy  it  is  suffieient  to  set  out  facts  of  former  discharge 
of  jury;  Bust  t.  State,  31  Tex.  Or.  77,  19  S.  W.  763,  an  order,  decree, 
or  judgment  cannot  be  perpetuated  hy  a  bill  of  exceptions;  Kinkle 
y.  People,  27  Oolo.  464,  62  Pac  198,  where  there  is  no  record  of  the 
former  trial,  the  plea  of  former  jeopardy  should  be  submitted  to 
the  jury. 

Discharging  a  Jury  Becansa  tba  Principal  State's  Witness  was 
absent  and  the  trial  was  postponed  to  a  subsequent  day  is  equivalent 
to  a  Terdiet  of  acquittal,  and  constitutes  such  jeopardy  as  that 
defendant  cannot  be  again  subjected  to  a  second  trial  for  the  same 
offense. 

Approved  in  Sehrieber  v.  Olapp,  13  Okl.  219,  74  Pac.  317,  holding 
unauthorized  act  of  judge  after  trial  begins  in  discharging  jury  and 
dismissing  case  bar  to  subsequent  prosecution;  Smith  v.  State,  22 
Tex.  Ap.  199,  2  S.  W.  544,  plea  of  former  jeopardy  is'  no  bar  where 
the  jury  were  discharged  after  two  days'  deliberation;  Dow  v.  State, 
31  Tex.  Or.  288,  20  S.  W.  584,  remanding  the  jury  to  their  room  for 
further  deliberation  and  instructing  them  to  agree,  if  possible,  upon 
a  verdict  is  not  reversible  error;  Ex  parte  Ulrich,  42  Fed.  594,  where 
the  trial  had  commenced  and  adjournment  had  been  taken  to  hear 
another  case,  and  on  adjournment  day  the  judge  dismissed  the  jury 
on  the  ground  that  he  is  unwell,  the  discharge  is  equivalent  to  an 
acquittal  and  defendant's  plea  of  former  jeopardy  is  good.  See  note, 
3  Am.  St.  Bep.  215. 

20  T«z.  Ap.  145-151,  DE  0JdJ3B  ▼.  STATE. 

Appellate  Oonrt  will  Presume  That  the  Presentment  of  an  indict- 
ment was  made  by  a  legal  grand  jury  where  it  shows  upon  its  face 
that  it  was  presented  in  court  by  the  grand  jurors,  duly  elected,  im- 
paneled, sworn  and  charged  as  such. 

Approved  in  Bowlett  v.  State,  23  Tex.  Ap.  197,  4  S.  W.  583,  objec- 
tion that  an  indictment  was  not  legally  presented  must  be  made 
before  pl«a  of  not  guilty  is  entered. 

Failure  to  Enter  upon  the  Minutes  of  the  Oonrt  the  organization 
of  the  grand  jury  does  not  vitiate  the  indictment. 

Approved  in  Tellison  v.  State,  35  Tex.  Or.  389,  33  S.  W.  1082,  un- 
necessary to  state  in  the  minutes  of  the  court  the  nature  and  name 
of  the  offense  charged  against  defendant  when  the  indictment  is 
presented. 

20  Tez.  Ap.  161-156,  HEBNANDEZ  v.  STATE. 

Bnbsetinent  Appropriation  of  Property  Lawfully  Obtained  is,  not 
theft  unless  the  fraudulent  intent  to  deprive  the  owner  of  the  use 
and  value  of  the  same  existed  at  the  time  of  taking. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  241,  5  S.  W.  840,  reversing 
where  there  is'  not  sufficient  evidence  to  establish  a  fraudulent  intent 
at  the  time  of  the  taking;  State  v.  Storts,  138  Mo.  137,  39  S.  W.  486, 
reversing  where  there  is  no  proof  to  establish  fraudulent  intent  at 
the  time  of  a  lawful  taking.    See  note,  88  Am.  St.  Bep.  601,  602. 

20  Tez.  Ap.  155-162,  FAVOBS  v.  STATE. 

Defendant  can  Oross-ezamine  the  Proeecnting  Witness  as'  to  mo- 
tives- inducing  the  witness'  to  prosecute,  and  it  is  error  to  permit  the 
state  on  re-examination  to  show  that  relatives  and  friends  of  de- 
fendant attempted  to  induce  the  prosecuting  witness  not  to  testify 
against  defendant  where  there  is  no  evidence  tending  to  show  that 
defendant  was  connected  with  the  efforts  to  suppress  the  testimony. 
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Approved  in  Barbee  v.  State,  23  Tex.  Ap.  203,  4  S.  W.  585,  un- 
authorized statements  bj  third  parties  regarding  a  compromise 
which  do  not  tend  to  connect  defendant  with  the  offense  are  inad- 
missible; Maines  y.  State,  23  Tex.  Ap.  576,  see  5  S.  W.  125,  state- 
ments hj  a  witness  regarding  threats'  with  which  the  defendant  is  in 
no  way  connected  are  inadmissible;  Bonnard  v.  State,  25  Tex.  Ap. 
196,  8  Am.  Bep.  433,  7  S.  W.  864,  error  to  exclude  testimony  of  a 
quarrel  the  night  before  the  offense  was  committed  between  the 
principal  witness  for  the  state  and  the  defendant;  Nalley  t.  State, 
28  Tex.  Ap.  392,  13  S.  W.  672,  reversing  where  the  district  attorney 
remarked  that  he  expected  to  show  that  defendant's  brother  had 
induced  a  witness  to  leave  the  country;  Luttrell  v.  State,  40  Tex. 
Gr.  658,  51  S.  W.  932,  reversing  where  the  state  proved  that  de- 
fendant's attorney  attempted  to-  bribe  a  witness  without  showing 
some  authority  from  defendant;  Newton  v.  State,  41  Tex.  Gr.  613, 
56  S.  W.  65,  reversing  where  a  conversation  in  defendant's  absence 
was  admitted  to  show  defendant  offered  to  purchase  testimony  for 
his  son,  who  was  charged  with  stealing  cattle;  Gann  v.  State  (Tex. 
Gr.),  57  S.  W.  669,  testimony  by  a  witness  that  be  persuaded  another 
without  defendant's  authority  not  to  testify  against  defendant  is  not 
admissible;  Gogdell  v.  State  (Tex.  Cr.),  63  S.  W.  646,  testimony  which 
shows  by  inference  that  defendant  attempted  to  suborn  a  witness  is 
not  admissible. 

Distinguished  in  Pearson  v.  State,  56  Tex.  Gr.  612,  120  S.  W.  1007, 
holding  state  could  ask  witness  for  defendant  whether  he  did  not 
go  to  defendant's  daughter  and  ask  her  not  to  tell  anything  against 
defendant  as  bearing  on  credibility  of  witness. 

Charging  That  the  Force,  as  Applied  to  Bape,  must  be  such  as 
might  have  reasonably  been  supposed  sufficient  to  overcome  resist- 
anc«,  taking  into  consideration  the  relative  strength  of  the  parties 
and  all  the  circumstances  of  the  case,  is  not  erroneous. 

Beaffirmed  in  Williams  v.  State  (Tex.  Ap.),  13  S.  W.  609.  Ap- 
proved in  Thomas  v.  State  (Tex.  Gr.),  70  S.  W.  93,  holding  charge  as 
to  force  used  not  covering  issues  raised  by  evidence  properly  refused. 

General  Bad  Beputation  for  Chastity  may  be  Shown  of  prosecutrix 
in  rape  ease  as  bearing  upon  question  of  consent. 

Approved  in  Knowles  v.  State,  44  Tex.  Gr.  325,  327,  72  S.  W.  399, 
400,  holding  wher<e  prosecutrix  was  under  age  of  consent,  her  reputa- 
tion as'  to  chastity  cannot  be  shown. 

20  Tex.  Ap.  162-168,  CUNNXNGHAM  V.  STATE. 

Appellate  Court  will  not  Bererse  a  Judgment  where  an  erroneous 
charge  upon  the  weight  of  circumstantial  evidence  was  not  properly 
excepted  to  by  defendant. 

Approved  in  Horton  v.  State  (Tex.  Ap.),  19  S.  W.  899,  reversing 
where  such  a  charge  was  properly  excepted  to. 

20  Tex.  Ap.  168-175,  IJTTLETON  v.  STATE. 

An  Animal  upon  Its  Accustomed  Bange,  when  there  is  a  special 
owner  who  has  its  care,  custody  and  control,  is  in  the  possession  of 
the  special  owner. 

Beaffirmed  in  Tinney  v.  State,  24  Tex.  Ap.  120,  5  S.  W.  832.  Ap- 
proved in  Kennon  v.  State,  46  Tex.  Gr.  361,  82  S.  W.  518,  holding 
under  indictment  for  stealing  cattle  in  care,  management  and  con- 
trol of  G.,  an  instruction  omitting  "actual,"  as  descriptive  of  care, 
management  and  control,  not  erroneous;  Kersh  v.  State,  45  Tex.  Gr. 
453,  77  S.  W.  790,  holding  indictment  for  theft  of  tickets  alleging 
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them  to  be  property  of  one  who  had  actual  care,  management  and 
control  of  them  sl&  employee  of  owner  sufficient;  Taylor  v.  State  (Tez. 
Cr.)y  75  S.  W.  36,  holding  where  one  had  actual  care,  management  and 
control  of  cattle,  though  some  had  strayed  into  adjoining  pasture, 
indictment  properly  alleged  ownership  in  him;  Odell  v.  State,  44  Tex. 
Or.  310,  70  S.  W.  966,  holding  where  hotel  guest  left  grip  in  office 
when  no  one  present,  an  indictment  charging  theft  from  it  properly 
alleged  ownership  in  guest;  Conner  v.  State,  24  Tex.  Ap.  250,  6  S. 
W.  139,  a  hoppled  horse  is  not  in  the  possession  of  a  special  owner, 
and  an  indictment  should  allege  that  such  a  horse  is  in  possession  of 
the  owner;  Buchanan  v.  State,  24  Tex.  Ap.  200,  5  S.  W.  848,  tempor- 
ary possession  by  a  clerk  of  property  is  not  sufficient  to  warrant  a 
charge  of  acquittal  if  the  evidence  shows  that  property  was  in  the 
possession  of  the  clerk;  Martin  v.  State,  78  Neb.  827,  112  N.  W.  286, 
holding  indictment  alleging  ownership  in  o^e  having  special  property 
in  the  thing  sufficient.    See  note,  88  Am.  St.  Bep.  595. 

Jadgment  will  be  Beversed  Where  the  Indictment  alleges  owner- 
ship and  possession  of  property  in  "Peter  Huegele,"  and  the  proof 
shows  that  the  ownership  was  in  "Peter  Huegele,"  but  that  the  pos- 
session was  in  "George  Haby,"  who  had  the  actual  care,  control  and 
management  of  the  same. 

Beaffirmed  in  Hall  v.  State,  22  Tex.  Ap.  633,  3  S.  W.  339;  Alex- 
ander ▼.  State,  24  Tex.  Ap.  127,  5  S.  W.  840;  Otero  v.  State,  30  Tex. 
Ap.  455,  17  S.  W.  1082;  Massey  v.  State,  31  Tex.  Or.  93,  19  S.  W.  909. 

20  Tez.  Ap.  177-178,  BBAVO  v.  STATE. 

An  Indictnusnt  Charging  tlie  Theft  of  a  Certain  Sum  of  money  of 
more  than  "the  value  of  twenty  dollars,  to  wit,  twenty-seven  and 
sixty  one-hundredths  dollars,  in  the  silver  coin  of  the  Republic  of 
Mexico,  of  the  value  of  more  than  twenty  dollars,  and  three  and 
seventy-five  one-hundredths  dollars  in  the  silver  coin  of  the  United 
States,  of  the  value  of  three  and  seventy-five  one-hundredths  dollars," 
gives  a  sufficient  description  of  the  money. 

Beaffirmed  in  Lewis  v.  State,  28  Tex.  Ap.  141,  12  S.  W.  736. 

Distinguished  in  Wade  v.  State,  35  Tex.  Or.  174,  60  Am.  St.  Bep. 
34,  32  S.  W.  774,  description  as  "twenty-seven  and  sixty  one-hun- 
dredths dollars  in  Mexican  money"  is  insufficient. 

20  Tez.  Ap.  188-189,  BBAVO  v.  STATE. 

Defendant  can  Oxily  be  Tried  for  a  Daylight  Breaking  where  the 
indictment  charges  burglary,  but  contains  no  direct  or  specific  alle- 
gations as  to  the  time  of  its  commission. 

Approved  in  People  v.  Smith,  136  Cal.  209,  68  Pac.  703,  and  State 
V.  Copenhaver,  35  Mont.  346,  89  Pac.  62,  both  holding  under  indict- 
ment charging  burglary  in  first  degree  defendant  cannot  be  con- 
victed of  burglary  in  second  degree;  Paulin  v.  State,  21  Tex.  Ap. 
448,  1  S.  W.  454,  reversing  where  defendant  properly  excepted  to  a 
charge  which  did  not  distinctly  set  forth  the  law  applicable  to  the 
ease;  Sampson  v.  State  (Tex.  Gr.),  20  S.  W.  708,  an  indictment 
charging  that  defendant  feloniously,  fraudulently,  and  burglariously, 
by  force  and  threats,  did  break  and  enter  a  house  with  intent  to 
commit  theft,  is  sufficient  to  charge  burglary;  Schwabacher  v.  State, 
165  HI.  624,  46  N.  E.  811,  and  Bromley  v.  State,  150  111.  301,  302,  37 
N.  E.  210,  211,  only  punishment  provided  for  burglary  .in  the  least 
aggravated  degree  can  be  imposed  when  the  burglary  is  not  alleged 
to  have  been  committed  in  the  night-time;  In  re  McVey,  50  Neb. 
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483y  70  N.  W.  52,  defendant  cannot  be  convicted  of  breaking  and 
entering  buildings  in  the  daTtime  under  a  charge  of  burglary. 

Wliere  an  Indictment  Charges  Burglary,  but  contains  no  allega- 
tions as  to  the  time  of  its  commission,  it  is  error  not  to  limit  and 
restrict  the  jury  to  a  daytime  burglary  in  the  charge. 

Beaffirmed  in  Guynes  v.  State,  25  Tex.  Ap.  585,  8  S.  W.  667.  Ap- 
proved in  Williams  v.  State,  53  Tex.  Gr.  3,  108  S.  W.  372,  holding 
under  indictment  charging  burglary  with  intent  to  commit  theft, 
charge  authorizing  conviction  for  burglary  with  intent  to  commit 
felony  erroneous;  McConnell  v.  State,  22  Tex.  Ap.  372,  3  S.  W.  703, 
reversing  where  the  court  did  not  charge  upon  the  law  of  negligent 
homicide  as  warranted  by  the  evidence;  Cook  v.  State,  22  Tex.  Ap. 
527,  3  S.  W.  752,  conviction  will  be  set  aside  for  an  erroneous  charge 
properly  excepted  to. 

20  Tex.  Ap.  190-104,  JAOSSON  v.  STATE. 

Wliere  Defendant  is  Jointly  Indicted  for  Theft  with  another,  it  is 
error  not  to  charge  that  bare  presence  of  defendant  at  the  time  of 
taking  would  not  justify  his  conviction  unless  the  evidence  shows 
he  aided  or  encouraged  the  person  committing  the  theft. 

Beafarmed  in  Sharp  v.  State,  29  Tex.  Ap.  214,  15  S.  W.  177. 

It  is  Berenible  Error  to  Permit  a  Witness  to  state  that  he  went 
to  the  owner  shortly  after  the  theft  was  committed  and  told  him 
that  there  were  two  suspicious-looking  negroes  going  out  of  the  field, 
one  of  whom  he  recognized  in  defendant,  being  hearsay  evidence. 

Approved  in  Estes  v.  State,  23  Tex.  Ap.  611,  5  S.  W.  177,  error  to 
permit  a  witness  to  testify  that  a  negro  had  called  a  wounded  man 
by  name,  being  hearsay  evidence. 

Miscellaneous. — Saddler  v.  State,  20  Tex.  Ap.  196,  referred  to  as 
a  companion  case. 

20  Tex.  Ap.  195-197,  8ADDLEB  V.  STATE. 

The  Court  Should  Charge  upon  the  Standard  of  value  of  stolen 
property  which  is  the  market  value  of  the  property,  if  it  has  such 
value,  or  the  amount  it  would  cost  to  replace  it. 

Approved  in  Clark  v.  State,  23  Tex.  Ap.  615,  5  S.  W.  179,  error  to 
instruct  the  jury  that  the  value  of  property  taken  is  to  be  deter- 
mined by  its  cash  market  value  in  the  place  where  it  was  taken; 
McBroom  v.  State  (Tex.  Cr.),  61  S.  W.  480,  reversing  where  the  court 
authorized  in  its  charge  a  conviction  on  a  value  outside  and  beyond 
the  market  value. 

Miscellaneous. — Chowning  v.  State  (Tex.  Cr.),  51  S.  W.  948,  error 
to  permit  evidence  of  an  unrecorded  brand  without  limitation  to  pur- 
pose of  identifying  the  cattle. 

Evidence  from  Which  Jury  can  Infer  Value  of  stolen  property  is 
competent. 

Approved  in  Territory  v.  Matherlin,  13  N.  M.  499,  85  Pae.  1045, 
holding  evidence  of  value  sufficient  to  sustain  verdict. 

20  Tex.  Ap.  197-202,  COLLINS  v.  STATE. 

The  Value  of  a  Stolen  Article  must  be  Alleged  when  the  value  af- 
fects the  penalty. 

Approved  in  Wilson  v.  State,  43  Neb.  750,  62  N.  W,  210,  where 
the  indictment  charges  the  removal  of  mortgaged  property,  it  is  un- 
necessary to  allege  the  value  of  the  mortgaged  property;  Melton  v. 
State,  20  Tex.  Ap.  209,  value  need  not  be  alleged  where  the  punish- 
ment is  not  graded  by  the  value  alleged. 
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20  Tez.  Ap.  210-224,  54  Am.  Bep.  516,  EX  PABTE  OBBGOBY. 

It  is  Proper  for  the  District  Court  to  Befer  an  Applicant  for  a  writ 
of  habeas  corpus  to  the  court  of  appeals  where  the  discharge  of  the 
applicant  would  not  be  an  authoritative  decision  of  the  validity  of  a 
law  affecting  the  general  public. 

Beaffirmed  in  Ex  parte  Bell,  32  Tex.  Cr.  309,  40  Am.  St.  Bep.  779, 
22  S.  W.  1040, 

Ordinancee  Should  be  OiTen  »  Beasonable  Oonstriictlon,  which  will 
give  effect  to  the  intention  of  the  legislature,  and  all  reasonable  in- 
tendments which  help  to  sustain  and  make  the  law  operative  are  to 
be  considered  bj  the  court. 

Beaffirmed  in  Ex  parte  Garza,  28  Tex.  Ap.  384,  19  Am.  St.  Bep. 
848,  13  S.  W.  781.  Approved  in  Queen  Ins.  Co.  v.  State,  86  Tex.  262, 
24  S.  W.  400,  22  L.  B.  A.  483,  statutes  should  be  construed  according 
to  the  plain  import  of  their  language. 

A  Municipality  may  not  Only  Charge  a  Beasonable  License  Fee  for 
pursuing  an  occupation,  but  may  also  use  the  license  as  a  mode  of 
taxation  with  a  view  to  revenue  when  the  power  conferred  in  its 
charter  is  both  to  license  and  tax,  unless  there  is  some  specific  limita- 
tion on  the  authority  of  the  legislature  to  grant  such  power. 

Approved  in  Hirshfield  v.  Dallas,  29  Tex.  Ap.  244,  245,  4  Tex.  Ap. 
Civ.  261,  15  S.  W.  125,  municipality  cannot  only  exact  a  reasonable 
license  fee,  but  also  impose  a  reasonable  tax  for  purposes  of  rev- 
enue, on  the  pursuit  of  the  occupation.  See  notes,  5  Am.  St.  Bep. 
S14;  27  Am.  St.  Bep.  445;  28  Am.  St.  Bep.  614;  31  Am.  St.  Bep.  773; 
129  Am.  St.  Bep.  286;  36  L.  B.  A.  414;  30  L.  B.  A.  420,  431. 

The  Ooostitutlonal  Limitation  upon  the  Grant  of  power  to  a  mu 
nicipality  to  levy  an  occupation  tax  greater  than  one-half  the  tax 
levied  by  the  state  does  not  apply  to  a  license  tax  prescribed  inci- 
dentally in  .connection  with  and  to  meet  the  expenses  of  keeping  up 
the  police  regulations  over  such  subjects. 

Beaffirmed  in  Jacksonville  v.  Ledwith,  26  Fla.  206,  23  Am.  St.  Bep. 
575,  7  So.  892,  9  L.  B.  A.  69.  Approved  in  Brown  v.  City  of  Galves- 
ton, 97  Tex.  17,  75  S.  W.  496,  holding  license  fee  imposed  by  city  on 
vehicles  not  an  occupation  tax  and  not  in  violation  of  constitutional 
limitation;  Ellis  v.  Frazier,  38  Or.  466,  63  Pac.  643,  53  L.  B.  A.  454, 
holding  statute  authorizing  tax  of  one  doUar  and  twenty-five  cents  on 
bicycles  in  certain  counties  for  purpose  of  maintaining  bicycle  paths 
a  tax  and  unconstitutional;  dissenting  opinion  in  Jackson  v.  State, 
55  Tex.  Cr.  562,  117  S.  W.  820,  majority  holding  license  fee  of  two 
dollars  on  barbers,  but  exempting  certain  classes,  is  tax,  and  void 
for  unreasonable  discrimination.     See  note,  30  L.  B.  A.  420. 

A  License  Fee  of  Eight  Dollars  Imposed  on  Hacks  is  not  unreason- 
able where  the  ordinance  provides  numerous  regulations  for  hacks 
which  demands  the  constant  services  of  the  police  and  careful  atten- 
tion of  the  municipal  officers. 

Approved  in  £x  parte  Battis,  40  Tex.  Cr.  115,  76  Am.  St.  Bep.  710, 
48  S.  W.  514,  43  L.  B.  A.  863,  ordinance  declaring  it  a  misdemeanor 
to  stop  or  delay  any  carriage,  hack  or  vehicle  used  for  carrying  pas- 
sengers on  certain  streets,  etc.,  is  not  unreasonable;  Fayetteville  v. 
Cater,  52  Ark.  303,  12  S.  W.  573,  6  L.  B.  A.  509,  courts  will  not  set 
aside  the  discretion  of  the  eity  eouncil  in  fixing  license  fees  for  drum- 
mers unless  the  fee  is  unreasonable.    See  note,  30  L.  B.  A.  439. 
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20  Tex.  Ap.  224-220,  OOHEK  ▼.  STATE. 

Deliverinir  Checks  in  GalYeston  County  for  Tmnloi  shipped  into 
another  eonnty  to  defendant  is  sufficient  to  make  complete  in  defend- 
ant the  possession  and  control  of  the  property,  and  also  lay  the 
venue  for  their  embezzlement  in  Galveston  county. 

Approved  in  Brown  v.  State,  23  Tex.  Ap.  218,  4  S.  W.  589,  carry- 
ing money  into  a  county  ia  sufficient  to  fix  the  venue  in  the  county; 
State  V.  Bailey,  50  Ohio  St.  644,  30  N.  £.  236,  defendant  can  be  in- 
dicted and  tried  in  a  county  where  he  instituted  an  offense,  though 
committing  it  in  another;  Mischer  v.  State  (Tex.  Gr.),  53  8.  W.  628, 
one  may  be  prosecuted  for  rape  in  another  county  than  the  one  where 
the  offense  was  committed.    See  note,  44  Am.  St.  Bep.  83. 

Unnecessary  to  Charge  upon  the  Limitation  within  which  an  offense 
could  be  prosecuted  if  there  was  no  issue  or  question  of  limitation 
raised  by  the  evidence. 

Beaffirmed  in  Moore  v.  State,  20  Tex.  Ap.  281.  Approved  in  Wag- 
ner V.  State,  53  Tex.  Gr.  308,  109  S.  W.  170,  holding  special  instruc- 
tion on  limitation  properly  refused. 

Where  Property  Embezzled  Belonged  to  Firm,  Indictment  may  al- 
lege it  to  be  property  of  the  individuals  comprising  firm. 

Approved  in  Franklin  v.  State,  53  Tex.  Gr.  550,  110  S.  W.  910, 
holding  under  indictment  for  theft  alleging  ownership  in  three  per- 
sons, where  proof  shows  ownership  and  possession  in  only  two  of 
them,  variance  is  fatal. 

Konconsent  must  be  Proved  by  all  owners. 

See  note,  87  Am.  St.  Bep.  38. 

20  Tex.  Ap.  230-282,  LOTT  ▼.  STATE. 

Asportation  is  Unnecessary  to  Constitute  Theft;  still  there  must 
be  a  taking,  and  the  property  must  have  been  in  the  possession  of 
the  thief. 

Approved  in  dissenting  opinion  in  Smith  v.  State,  21  Tex.  Ajp.  132, 
17  S.  W.  557,  majority  holding  a  principal  must  be  present  where 
crime  is  committed,  or  do  some  act  connected  with  it. 

Distinguished  in  Doss  v.  State,  21  Tex.  Ap.  512,  57  Am.  Bep.  621, 
2  S.  W.  816,  actual  manual  possession  of  property  is  unnecessary  to 
constitute  a  fraudulent  taking. 

Overruled  in  Mitchell  v.  State,  44  Tex.  Gr.  228,  70  S.  W.  208,  hold- 
ing defendant  who  had  furnished  G.  with  gun  to  shoot  another's  hogs 
with  purpose  of  taking  them  guilty  of  theft,  though  not  present  at 
shooting. 

20  Tex.  Ap.  23S-242,  MOOBE  v.  STATE. 

Where  an  Indictment  Sets  Out  Bepresentations  by  their  tenor,  the 
proof  must  conform  thereto  with  the  minutest  precision,  but  where 
the  indictment  gives  the  substance  of  the  representations  only,  the 
substance  only  need  be  proved. 

Approved  in  Fischl  v.  State,  54  Tex.  Gr.  58,  111  S.  W.  412,  holding 
where  forged  instrument  set  out  according  to  tenor,  failure  to  prove 
exact  copy  fatal  variance;  Davis  v.  State,  134  Wis.  640,  115  N.  W. 
154,  holding  slight  differences  between  information  for  obtaining 
money  by  false  pretenses  and  proof  not  fatal  variance.  See  note,  25 
Am.  St.  Bep.  390. 

The  Falsity  of  Defendant's  Bepresentations,  where  he  is  charged 
with  swindling,  cannot  be  proved  by  prima  facie  evidence  on  the  part 
of  the  state. 
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Approved  in  Thorpe  t.  State,  40  Tex.  Or.  347,  60  S.  W.  383,  re- 
Tersing  where  the  evidence  wag  insufficient  to  show  that  the  injured 
party  parted  with  property  on  the  fraudulent  representations  of  de- 
fendant. 

20  Tex.  Ap.  255-271,  STEPHENS  ▼.  STATE. 

Unnecessary  to  Allege  That  a  Homicide  was  Unlawful,  where  the 
indictment  alleges  that  it  was  committed  with  malice  aforethought. 

Reaffirmed  in  Cudd  ▼.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010.  Ap- 
proved in  Hunter  v.  State,  30  Tex.  Ap.  316,  17  S.  W.  415,  and  Hall 
V.  State,  28  Tex.  Ap.  147,  12  S.  W.  739,  unnecessary  to  allege  in  an 
indictment  for  murder  that  the  killing  was  unlawfully  done;  Mor- 
rison V.  State,  40  Tex.  Gr.  488,  51  S.  W.  361,  an  indictment  charging 
murder  by  administering  poison  need  not  allege  that  the  act  was  un- 
lawfully done. 

Statements  Made  by  Defendant  Fifteen  Minutes  after  the  killing, 
and  after  he  had  gone  four  hundred  yards,  are  not  admissible  as  res 
gestae. 

Beaffirmed  in  Lynch  v.  State,  24  Tex.  Ap.  361,  5  Am.  St.  Bep.  888, 
6  S.  W.  191.  Approved  in  Chalk  v.  State,  35  Tex.  Cr.  128,  32  S.  W. 
536,  no  error  to  reject  testimony  of  statements  made  by  defendant 
an  hour  after,  and  three-quarters  of  a  mUe  away  from  the  place  where 
offense  committed.     See  note,  19  L.  B.  A.  743. 

It  is  Error  for  Oonnael  for  the  State  to  Discnss  the  Character  of 
the  defendant  when  the  defendant  had  not  put  it  in  issue. 

Beaffirmed  in  M'Knight  v.  United  States,  97  Fed.  211.  Approved 
in  Bennett  v.  State,  86  Ga.  403,  404,  22  Am.  St.  Bep.  467,  468,  12  S. 
E.  807,  12  L.  B.  A.  449,  error  to  permit  prosecuting  attorney  to  argue 
that  defendant's  character  was  bad  because  he  had  not  proved  it 
good.    See  note,  46  L.  B.  A.  667. 

Where  Ooixnsel  Improperly  Abases  Defendant's  Character  when  not 
in  issue,  court  should  instruct  that  law  presumes  defendant  to  be  of 
good  character. 

Distinguished  in  Howard  v.  Commonwealth,  114  Ky.  386,  70  S.  W. 
1059,  holding  court  not  required  to  instruct  that  law  presumes  de- 
fendant to  be  of  good  character. 

20  Tez.  Ap.  271-275,  HOLT  ▼.  STATE. 

Scire  Facias  Cases  are  Considered  Criminal  Cases  until  the  judg- 
ment nisi  is  rendered,  and  from  that  stage  all  proceedings  are  gov- 
erned in  practice  by  the  same  rules  as  obtain  in  civil  cases. 

Approved  in  Beddick  v.  State,  21  Tex.  Ap.  269,  17  S.  W.  465,  error 
not  to  permit  defendant  to  testify  in  his  own  behalf,  and  in  behalf 
of  his  sureties  in  a  scire  facias  case;  Brown  v.  State,  28  Tex.  Ap. 
70,  11  S.  W.  1024,  reversing  where  a  scire  facias  recited  that  the 
forfeiture  was  taken  on  the  thirteenth  day  of  September,  and  the 
judgment  nisi  showed  that  the  forfeiture  was  taken  on  the  twelfth 
day  of  September;  Frost  v.  State,  33  Tex.  Cr.  350,  26  S.  W.  412, 
reversing  where  a  bond  which  was  offered  in  evidence  was  dated 
and  approved  before  the  date  alleged  in  the  scire  facias;  Bailey  v. 
State  (Tex.  Cr.),  22  S.  W.  41,  reversing  where  a  recognizance  not 
dated  was  admitted  in  evidence  to  support  an  allegation  that  the 
recognizance  was  entered  into  April  26th. 

A  Bail  Bond  Need  not  be  Approved  by  tbe  Sheriff,  but  should  be 
signed  by  the  principal  and  sureties,  and  also  be  dated;  the  date  of 
the  signature  of  the  principal  and  sureties  is  the  date  of  the  bond. 
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Approved  in  Pearson  ▼.  State,  51  Tex.  O.  326,  101  S.  W.  802,  hold- 
ing in  suit  on  forfeited  bond,  date  of  recognizance  properly  stated 
in  citations;  Nelson  ▼.  State,  44  Tex.  Or.  596,  73  S.  W.  398,  holding 
in  snit  on  forfeited  bail  bond,  affidavit  of  which  only  had  been 
signed,  there  being  no  plea  of  non  est  factum,  question  of  signature 
could  not  be  raised;  Hayden  ▼.  State  (Tex.  Cr.),  38  S.  W.  801,  revers- 
ing where  a  bond  dated  April  2l8t  was  admitted  to  support  an  alle- 
gation in  scire  facias  that  the  bond  was  executed  April  28th;  Driver 
V.  6tate  (Tex.  Cr.),  65  S.  W.  529,  a  new  trial  will  not  be  granted  on 
newly  discovered  evidence  which  would  only  impeach  a  witness; 
La  Bose  v.  State,  29  Tex.  Ap.  216,  15  S.  W.  34,  reversing  where  there 
was  no  evidence  that  a  bond  was  signed  before  the  court  adjourned, 
and  before  it  was  approved;  Williamson  v.  State,  32  Tex.  Cr.  214, 
22  S.  W.  687,  the  date  of  a  bond  controls  the  approval,  and  where 
there  is  no  date,  the  date  of  approval  controls;  Moreley  v.  State,  37 
Tex.  Cr.  20,  38  S.  W.  801,  date  of  a  bond  controls  date  of  approval; 
Faubion  v.  State,  21  Tex.  Ap.  495,  2  S.  W.  830,  reversing  where  the 
court  held  that  the  date  of  the  approval  of  a  bond  was  its  real  date. 

20  Tex.  Ap.  275-281,  MOOBE  V.  STATE. 

Carnal  Oonnectlon  With  a  Female  of  Tender  Yean  is  per  se  rape 
under  any  and  all  circumstances,  whether  with  or  without  her  con- 
sent. 

Approved  in  Allen  t.  State,  36  Tex.  Cr.  383,  37  S.  W.  429,  an  at- 
tempt to  effect  an  actual  penetration  by  use  of  force  with  consent 
of  child  constitutes  an  assault  with  intent  to  rape. 

Where  an  Indictment  for  an  Attempt  to  Commit  Bape  contains 
allegations  of  force,  and  that  the  act  was  without  her  consent  and 
against  her  wish,  they  are  allegations  descriptive  of  the  offense  and 
cannot  be  treated  as  surplusage. 

Beaffirmed  in  Nicholas  v.  State,  23  Tex.  Ap.  328,  5  S.  W.  242;  Jen- 
kins V.  State,  34  Tex.  Cr.  202,  29  S.  W.  1078.  Approved  in  Collins 
V.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  Cotton  v.  State,  52  Tex.  Cr. 
57,  105  S.  W.  187,  and  Munoz  v.  State,  47  Tex.  Cr.  577,  85  S.  W.  12, 
all  holding  evidence  insufficient  to  support  conviction  of  assault  with 
intent  to  rape  as  charged;  Butts  v.  State,  47  Tex.  Cr.  495,  84  S.  W. 
586,  holding  allegations  in  indictment  for  impersonating  an  officer 
under  article  293,  Penal  Code,  not  sufficiently  proved;  McConnell  v. 
State,  22  Tex.  Ap.  368,  3  S.  W.  703,  an  indictment  which,  after 
eliminating  surplusage,  apprises  the  defendant  of  the  charge  against 
him  is  good;  Nicholas  v.  State,  23  Tex.  Ap.  325,  5  S.  W.  240,  an 
indictment  for  rape  need  not  allege  the  age  of  the  female,  nor  need 
the  age  be  proved;  Dent  v.  State,  43  Tex.  Cr.  148,  151,  65  S.  W.  632, 
634,  holding  an  indictment  charging  defendant  as  an  accessory  need 
not  allege  the  means  by  which  the  principal  committed  the  offense; 
Morgan  v.  State  (Tex.  Cr.),  50  S.  W.  719,  reversing  where  the  in- 
dictment charges  assault  with  intent  to  commit  rape  forcibly,  and 
the  proof  shows  an  assault  with  intent  to  have  intercourse  with  eon- 
sent. 

Distinguished  in  State  v.  Scroggs,  123  Iowa,  651,  96  N.  W.  724, 
holding  under  different  statute  under  indictment  charging  ordinary 
assault  with  intent  to  commit  rape,  without  stating  age  of  prosecutrix, 
conviction  may  be  had  without  proof  of  force  or  consent  if  it  appears 
prosecutrix  waj  under  age. 
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The  One  Year  limitation  for  tbe  Proaecntion  of  Bape  does  not  ap- 
ply, under  the  code,  to  prosecutions  for  attempts  to  commit  rape  or 
assaults  with  intent  to  commit  rape. 

Approved  in  Gray  ▼.  State  (Tex.  Cr.),  68  S.  W.  799,  holding  charge 
on  limitation  in  case  of  rape  proper;  Melton  v.  State,  24  Tex.  Ap. 
286,  6  S.  W.  39,  holding  an  attempt  to  commit  rape  is  a  distinct 
offense  from  assault  with  intent  to  commit  rape. 

Miscellaneous. — ^Moore  ▼.  State,  21  Tex.  Ap.  667,  2  S.  W.  887,  re- 
▼ersing  on  second  appeal. 

20  Tez.  Ap.  281-296,  FITZGEBALD  ▼.  STATE. 

In  Bape  Force  Used  most  Im  Such  as  Mlfi^t  havB  Beasonably  been 
supposed  sufficient  to  overcome  resistance. 

Approved  in  Thomas  v.  State  (Tex.  Cr.),  70  S.  W.  93,  holding 
charge  as  to  force  used  not  covering  issue  raised  by  evidence  was 
.properly  refused. 

20  Tez.  Ap.  296-301,  HEBBON  ▼.  STATE. 

It  is  Beversible  Error  not  to  Give  Instmctiona  demanded  by  the 
evidence  and  apply  the  law  to  the  testimony  of  the  witnesses. 

Approved  in  Bond  v.  State,  23  Tex.  Ap.  181,  4  S.  W.  581,  reversing 
where  the  charge  failed  to  present  the  law  applicable  to  defendant's 
defense. 

20  Tez.  Ap.  302-303,  DAVIS  V.  STATE. 

An  Indictment  Charging  Assault  With  Intent  to  Murder  need  not 
allege  the  manner  or  the  means  with  which  the  assault  was  committed. 

Followed  in  Price  v.  State,  22  Tex.  Ap.  116,  see  2  S.  W.  623. 

A  Conviction  for  an  Aggravated  Assault  may  be  had  under  an  in- 
dictment charging  assault  with  intent  to  murder. 

Followed  in  Holding  v.  State,  23  Tex.  Ap.  175,  4  S.  W.  580.  Ap- 
proved in  Jones  v.  State,  21  Tex.  Ap.  351,  17  S.  W.  424,  reversing 
because  word  "to"  was  omitted  before  word  "kiU"  in  indictment  for 
assault  to  commit  murder;  Foreman  v.  State  (Tex.  Cr.),  57  S.  W. 
843,  no  error  to  charge  upon  aggravated  assault  where  the  indictment 
charged  robbery  by  assault. 

20  Tez.  Ap.  304-306,  HENDEBSON  V.  STATE. 
Judgment  will  be  Beversed  If  Defendant  has  Been  Deprived  of  a 

statement  of  facts  which  was  not  the  fault  of  himself  or  counsel. 

Beaffirmed  in  Bichardson  v.  State,  15  Wyo.  476,  478,  89  Pac.  1030, 
1031;  Bryans  v.  State,  29  Tex.  Ap.  248,  15  S.  W.  288;  Napier  v.  State 
(Tex.  Cr.),  57  S.  W.  649. 

20  Tez.  Ap.  300-308,  NOBWOOD  V.  STATE. 

A  Conviction  for  Theft  will  be  Beversed  where  the  state's  principal 
witness  did  not  prove  the  falsity  of  defendant's  explanation  of  his 
possession  of  stolen  property. 

Approved  in  Bean  v.  State,  24  Tex.  Ap.  12,  5  S.  W.  526,  reversing 
where  defendant's  possession  of  stolen  property  was  not  recent,  and 
was  also  explained  by  state's  evidence. 

20  Tez.  Ap.  308-312,  SCHULTZ  V.  STATE. 

In  Absence  of  Objection  and  of  Available  Direct  Evidence,  non- 
consent  of  the  owner  to  the  taking  of  property  by  the  accused  may 
be  shown  by  circumstances  which  exclude  every  reasonable  presump- 
tion that  the  owner  gave  his  consent. 
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Approved  in  Oaddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Rep.  806, 
90  S.  W.  1014,  holding  in  trial  for  burglary  where  alleged  owner  is 
witness,  want  of  consent  must  be  proved  by  him;  Farris  v.  State, 
43  Tex.  Cr.  371,  66  S.  W.  300,  holding  in  trial  for  theft  evidence  to 
prove  want  of  consent  inadmissible  as  hearsay;  Allen  v.  State  (Tex. 
Cr.),  24  S.  W.  31,  affirming  where  the  defendant  did  not  object  to 
the  owner's  lack  of  positive  testimony  as  to  his  nonconsent;  Wisdom 
V.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  nonconsent  cannot  be  proved 
by  circumstantial,  where  direct  evidence  is  obtainable. 

Possession  of  Recently  Stolen  Property,  even  when  unexplained, 
is  but  circumstantial  evidence  of  guilt  in  a  theft  case. 

Approved  in  Boyd  v.  State,  24  Tex.  Ap.  581,  5  Am.  St.  Rep.  910, 
6  S.  W.  855,  reaffirming  rule;  Ayres  v.  State,  21  Tex.  Ap.  406,  17 
S.  W.  254,  error  to  charge  that  unexplained  possession  of  property 
recently  stolen  is  an  evidence  of  guilt. 

20  Tez.  Ap.  812-315,  ANDERSON  V.  STATE. 

Where  an  Indictment  Charging  Perjury  Assigns  an  Affidavit  of  a 
public  school  teacher  to  a  check  or  voucher  for  money  upon  the 
county  treasurer  as  the  instrument  of  perjury,  a  conviction  will  be 
set  aside  if  the  voucher  is  not  also  set  forth  in  the  indictment. 

Approved  in  O'Bryan  v.  State,  27  Tex.  Ap.  340,  11  S.  W.  444,  sus- 
taining a  similar  indictment. 

The  Court  Should  Instruct  the  Jury  upon  the  Law  of  accomplice's 
testimony  where  the  evidence  tends  to  show  that  one  or  more  of  the 
state's  witnesses  are  accomplices. 

Reaffirmed  in  Smith  v.  State,  22  Tex.  Ap.  200,  2  S.  W.  544.  Ap- 
proved in  Parr  v.  State,  36  Tex.  Or.  495,  38  8.  W.  181,  the  court 
should  instruct  upon  the  law  of  accomplices  where  the  state  relies 
upon  their  testimony  for  conviction;  Martin  v.  State,  36  Tex.  Cr. 
638,  36  S.  W.  587,  reversing  where  court  refused  over  defendant's 
exception  to  charge  upon  the  law  of  accomplice's  testimony.  See 
note,  85  Am.  Dec.  499. 

Miscellaneous. — Cited  in  Schooler  v.  State,  52  Tex.  Cr.  332,  106 
S.  W.  359,  to  point  that  mere  fact  that  jury  were  not  sworn  would 
not  entitle  defendant  to  acquittal  in  subsequent  trial  for  perjury; 
Smith  V.  State,  31  Tex.  Cr.  318,  20  S.  W.  708,  holding  that  irregulari- 
ties in  the  court  proceedings  will  not  prevent  perjury  where  the  court 
has  acquired  jurisdiction. 

20  Tex.  Ap.  316-320,  SCHULTZ  V.  STATE. 

Uncertain  and  Indefinite  Testimony  is  Insufficient  to  Bebut  a  rea- 
sonable explanation  of  the  inculpatory  circumstance  of  recent  pos- 
session of  stolen  property. 

Approved  in  Schultz  v.  State,  22  Tex.  Ap.  17,  2  S.  W.  600,  error 
not  to  charge  that  the  state  must  show  the  falsity  of  a  reasonable 
explanation  by  defendant  of  his  possession  of  recently  stolen  prop- 
erty. 

A  New  Trial  will  be  Granted  for  Material  Evidence,  though  de- 
fendant's application  for  a  continuance  to  obtain  such  evidence  failed 
to  show  sufficient  diligence. 

Followed  in  Jackson  v.  State,  23  Tex.  Ap.  190,  5  S.  W.  373.  Ap- 
proved in  Hyden  v.  State,  31  Tex.  Cr.  402,  20  S.  W.  764,  and  Covey 
V.  State,  23  Tex.  Ap.  391,  5  S.  W.  285,  granting  a  new  trial  for 
material  evidence  where  the  application  for  a  continuance  was  de- 
fective; McCline  v.  State,  25  Tex.  Ap.  259,  7  S.  W.  669,  an  applica- 
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tion  for  continuance,  though  defective,  may  be  of  weight  in  a  motion 
for  a  new  trial. 

Where  Defendant  Voluntarily  Betamed  Property  to  the  Owner 
when  accosted,  the  court  should  charge  upon  the  law  of  voluntary 
return. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  533,  7  S.  W.  ^3,  court 
should  charge  upon  a  voluntary  return  of  stolen  property  when  the 
evidence  tends  to  show  a  voluntary  return  within  a  reasonable  time, 
and  before  prosecution. 

A  Charge  upon  Seasonable  Doubt  Should  Follow  the  Statute  with- 
out any  attempt  to  explain  or  elucidate  the  meaning  of  the  statute 

Approved  in  Bramlette  v.  State,  21  Tex.  Ap.  619,  2  S.  W.  767, 
affirming  where  the  court  charged  upon  reasonable  doubt  in  the  lan- 
guage of  the  statute;  Battle  v.  State,  103  Ga.  57,  29  S.  E.  493,  no 
error  to  refuse  to  define  reasonable  doubt  where  the  court  charged 
that  defendant  was  Innocent  until  the  state  establishes  his  guilt 
beyond  reasonable  doubt. 

20  Tex.  Ap.  820-332,  SHUBEBT  v.  STATE. 

An  Indictment  may  Contain  as  Many  Counts  as  will  be  Necessary 
to  provide  for  every  possible  contingency  in  the  evidence. 

Beaffirmed  in  Chester  v.  State,  23  Tex.  Ap.  581,  5  S.  W.  126.  Ap- 
proved in  Mason  v.  State,  29  Tex.  Ap.  30,  14  S.  W.  72,  sustaining 
indictment  which  charged  separate  offenses  of  the  same  character 
in  different  counts;  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553, 
each  count  of  an  indictment  need  not  commence  and  conclude  as  if 
it  were  the  only  count  in  the  indictment. 

An  Indictment  Alleging  the  Venue  of  the  Offense  in  the  county 
into  which  the  stolen  animal  was  taken  may  be  supported  by  proof 
that  the  animal  was  taken  from  its  accustomed  range  in  another 
county. 

Approved  in  Hischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St.  Bep. 
780,  53  S.  W.  629,  upholding  statute  providing  rape  may  be  prosecuted 
in  county  where  committed  or  in  any  county  of  same  judicial  dis- 
trict; McElmurray  v.  State,  21  Tex.  Ap.  698,  2  S.  W.  893,  plea  of 
former  jeopardy  will  bar  a  prosecution  for  willfully  driving  a  horse 
from  its  accustomed  range  where  the  former  indictment  charged  theft 
of  the  same  horse;  Clark  v.  State,  23  Tex.  Ap.  614,  5  S.  W.  179,  suffi- 
cient to  lay  the  venue  of  the  offense  in  the  county  into  which  de- 
fendant carried  the  property  which  was  taken  in  another  county. 

Appellate  Court  will  not  Consider  Bills  of  Exceptions  which  were 
not  presented,  approved,  and  filed  within  ten  days  after  the  con- 
clusion of  the  trial. 

Approved  in  Stewart  v.  State,  24  Tex.  Ap.  421,  6  S.  W.  317,  ap- 
pellate court  will  not  consider  bills  of  exceptions  which  were  not 
filed  within  ten  days  after  the  conclusion  of  the  trial;  Exon  v. 
State,  33  Tex.  Cr.  467,  26  S.  W.  1089,  bill  of  exceptions  must  be 
presented  to  the  judge  within  ten  days  after  verdict  is  filed;  Parker 
V.  State  (Tex.  Cr.),  34  S.  W.  264,  affirming  where  defendant's  bill 
of  exceptions  was  not  presented  within  statutory  time;  Massey  v. 
State  (Tex.  Ap.),  18  S.  W.  299,  and  Harper  v.  State,  41  Tex.  Cr, 
335,  55  S.  W.  178,  bill  of  exceptions  must  be  presented  within  ten 
days  after  the  ruling  on  the  motion  for  a  new  trial. 


20  Tex.  Ap.  335-357    NOTES  ON  TEXAS  BEPOBTS.  520 

'^iUfnl'*  Means  Wltbont  Any  Claim  of  right. 

Approved  in  State  ▼.  Aleorn,  78  Tex.  393,  14  S.  W.  665,  bolding 
"willful"  used  in  penal  statute  means  with  bad  or  corrupt  intent. 

Miscellaneous. — Wheeler  v.  State,  23  Tex.  Ap.  590,  5  S.  W.  161, 
holding  court  should  explain  the  term  "willful"  where  an  act  is 
charged  to  have  been  willfully  done. 

20  Tex.  Api.  336-^7,  McINTUBF  ▼.  STATE. 

Where  the  Penal^  for  an  Offense  is  Prescribed  by  One  Law  and 
altered  bj  a  subsequent  law  which  ameliorates  the  punishment,  de- 
fendant should  elect  what  penalty  he  will  receive  before  verdict. 

Approved  in  State  v.  Rooney,  12  N.  D.  156,  158,  95  N.  W.  517, 
618,  holding  law,  passed  after  murder  committed  but  before  sentence 
on  conviction,  substituting  penitentiary  for  county  jail  as  place  of 
confinement  pending  execution  and  extending  time  after  sentence 
for  execution  not  ex  post  facto;  Kossakowski  v.  People,  177  HI.  570, 
53  N.  E.  118,  defendant  must  object  to  a  verdict  for  a  definite  term 
under  the  law  in  force  when  the  offense  was  committed  to  obtain 
the  benefits  of  an  indeterminate  sentence.  See  note,  37  Am.'  St. 
Bep.  587. 

Subscribers  to  %  Fund  to  Employ  Counsel  to  Prosecute  are  not 
private  prosecutors,  and  it  is  no  error  for  the  court  to  refuse  to 
compel  a  disclosure  of  the  names  of  the  subscribers,  where  a  full 
examination  of  the  jurors  was  made  with  regard  to  their  connection 
with  the  fund  raised. 

Beaffirmed  in  Moore  v.  State,  36  Tex.  Cr.  574,  38  S.  W.  209;  McGee 
V.  State,  37  Tex.  Cr.  669,  40  S.  W.  967;  Barkman  v.  State  (Tex.  Cr.), 
62  S.  W.  71. 

No  Error  to  Exclude  Eyidence  With  Begard  to  Murders  committed 
by  deceased  twenty  years  before  his  death,  where  no  attempt  is 
made  to  show  that  anyone  connected  with  the  murder  or  parties 
were  in  proximity  to  the  place  of  homicide,  or  likely  to  avenge  the 
murdered  parties. 

Approved  in  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  329,  reversing 
where  defendant  was  not  permitted  to  introduce  testimony  tending 
to  show  malice  on  the  part  of  his*  codefendant;  Ogden  v.  State  (Tex. 
Cr.),  58  S.  W.  1020,  remote  circumstances  tending  to  show  that 
other  parties  than  defendant  had  motives  against  deceased  are  in- 
admissible; Alexander  v.  United  States,  138  U.  S.  357,  11  Sup.  Ct. 
Bep.  351,  34  L.  957,  discretionary  with  trial  judge  to  admit  or  ex- 
clude circumstances  tending  to  show  motives  of  third  parties  against 
deceased. 

A  Beply  to  a  Question  by  Deceased's  Wife  as  to  Who  Shot  Him  is 
admissible  in  evidence  as  res  gestae. 

Approved  i^  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Bep. 
797,  19  S.  W.^894,  and  Lewis  v.  State,  29  Tex.  Ap.  204,  25  Am.  St. 
Bep.  721,  15  S.  W.  643,  declarations  springing  out  of  the  principal 
fact,  are  admissible  as  res  gestae;  White  v.  State,  30  Tex.  Ap.  655, 
18  S.  W.  463,  admitting  statement  made  by  deceased  when  witness 
first  reached  him.    See  note,  19  L.  B.  A.  739. 

Person  Subscribing  to  Fund  for  Employment  of  Counsel  to  assist 
prosecution  not  private  prosecutor  within  meaning  of  Code  of 
Criminal  Procedure,  article  636. 

Approved  in  King  v.  State,  50  Tex.  Cr.  322,  97  S.  W.  489,  holding 
jurors  not  disqualified  by  relationship  to  member  of  vigilance  eom- 
mlttee  which  had  employed  counsel  to  aid  prosecution. 
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Miscellaneons. — Cited  in  Wheeler  ▼.  State,  56  Tex.  Cr.  549,  121 
S.  W.  167,  holding  defendant  entitled  to  affirmative  charge  on  de- 
fensive matter  set  up;  Ex  parte  Coombs,  38  Tex.  Cr.  657,  44  8.  W. 
859,  holding  legislature  cannot  invest  municipal  corporations  with 
power  to  suspend  anj  penal  law  of  the  state  within  the  municipal 
limits. 

20  Tex.  Ap.  357-359,  WILLIAMS  v.  STATE. 

A  Motion  in  Arrest  of  Judgment  will  be  granted  upon  the  grounds 
which  are  good  as  an  exception  to  the  indictment  for  defects  therein. 

Beaffirmed  in  Bonner  v.  State,  29  Tex.  Ap.  229,  15  S.  W.  821.  Ap- 
proved in  McDaniel  v.  State,  24  Tex.  Ap.  568,  7  S.  W.  250,  motion 
in  arrest  of  judgment  cannot  be  made  on  ground  that  minutes  of 
court  do  not  show  that  the  grand  jury  were  sworn;  Spearman  v. 
State,  34  Tex.  Cr.  281,  30  S.  W.  230,  motion  in  arrest  of  judgment 
on  ground  that  defendant  was  compelled  to  appear  before  the  grand 
juTj  is  not  good. 

Fonner  Acquittal  and  Former  Oonviction  are  the  Only  Statatory 
pleas  to  set  aside  an  indictment. 

Beaffirmed  in  Johnson  v.  State,  22  Tex.  Ap.  222,  2  S.  W.  613; 
Owens  V.  State,  25  Tex.  Ap.  555,  8  S.  W.  659;  Vaughn  v.  State,  32 
Tex.  Cr.  410,  24  S.  W.  27.  Approved  in  Carter  v.  State,  39  Tex. 
Cr.  354,  48  S.  W.  510,  a  fundamental  question  arising  under  the 
constitution  of  the  United  States  can  be  made  a  special  plea. 

Besides  the  Two  Special  Pleas  B6C0gnl2ed  by  the  Code  of  Procedure 
for  arrest  of  judgment  on  ground  of  the  indictment  being  null  and 
void,  there  are  two  others  which  are  constitutional  and  inherent,  to 
wit,  jeopardy  and  want  of  jurisdiction. 

Approved  in  Whittle  v.  State,  43  Tex.  Cr.  474,  66  S.  W.  772,  hold- 
ing fact  that  one  of  jury  commissioners  who  drew  venire  was  interested 
as  party  in  civil  suits  on  docket  of  court  for  term  not  ground  for 
motion  to  quash  venire. 

Motion  in  Arrest  of  Judgment  on  Second  Oonviction  is  not  good 
where  second  indictment  was  found  on  same  day  that  judgment  of 
conviction  on  prior  indictment  for  same  offense  was  reversed  on 
appeal. 

See  note,  23  L.  B.  A.  (n.  s.)  597. 

20  Tez.  Ap.  360-374,  WALLACE  V.  STATE. 

Erroneous  to  Oive  Instructions  Unwarranted  by  the  evidence. 

Beaffirmed  in  Thumm  v.  State,  24  Tex.  Ap.  700,  7  S.  W.  237.  Ap- 
proved in  Ex  parte  Sherwood,  29  Tex.  Ap.  337,  15  S.  W.  814,  no 
warrant  is  necessary  to  authorize  an  officer  or  private  person  to 
arrest  an  escaped  convict. 

Penitentiary  Officer  in  Charge  of  Convicts  Who  Escape  is  in  dis- 
charge of  duty  as  officer  when  he  pursues  and  attempts  to  catch 
them,  and  convicts  cannot  kill  him  in  self-defense. 

See  note,  66  L.  B.  A.  380. 

20  Tez.  Ap.  376-382,  WOODWOBTH  v.  STATE. 

Where  the  Indictment  Charged  Defendant  With  Conspiring  with 
two  others,  proof  that  he  conspired  with  one  of  the  others  is  sufficient 
to  sustain  a  conviction. 

Approved  in  Dover  v.  State,  37  Tex.  Cr.  400,  30  S.  W.  1072,  no  error 
to  charge  that  where  a  conviction  is  had  on  the  testimony  of  one 
who  assisted  in  preparing  for  the   crime,  his  testimony  should  be 
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corroborated;  Eacoek  v.  State,  169  Ind.  504,  82  N.  E.  1046,  stating 
elements  of  conspiraej  and  reaffirming  role.  See  note,  3  Am.  St.  Bep. 
476. 

There  can  be  No  Conspiracy  Between  One  Contemplating  erime  and 
one  who  undertakes  to  entrap  him  and  enters  into  place  for  that 
purpose. 

See  note,  25  L.  B.  A.  345. 

Miscellaneous.— Mitchell  v.  State,  36  Tex.  Gr.  309,  36  S.  W.  459, 
holding  no  error  to  charge  that  where  two  engage  in  mutual  combat, 
and  one  kills  the  other,  that  he  would  be  guilty  of  murder. 

20  Tez.  Ap.  382-383,  WATSON  v.  STATE. 

A  Statutory  Bond  must  Conform  to  the  Statute  in  every  particular. 

Approved  in  Williams  v.  State,  51  Tex.  Cr.  255,  103  S.  W.  930;  hold- 
ing bail  bond  conditioned  for  "personal"  appearance  of  accused  to 
answer  misdemeanor  charge  more  onerous  than  statute  requires,  and 
void;  Cyechawaich  v.  State,  23  Tex.  Ap.  431,  5  S.  W.  119,  substantial 
compliance  of  an  appeal  bond  is  sufficient;  Scarborough  v.  State  (Tex. 
Cr.),  20  S.  W.  584,  585,  an  appeal  bond  must  be  signed  by  defendant, 
and  not  be  more  onerous  than  required  by  law;  Bryant  v.  State  (Tex. 
Cr.),  58  S.  W.  1022,  no  error  to  dismiss  an  appeal  where  the  require- 
ments provided  by  statute  were  not  pursued. 

20  Tez.  Ap.  384-387,  NASH  ▼.  STATE. 

To  Constitute  Burglary  a  Forcible  Entry  is  not  Confined  to  an  en- 
trance of  the  whole  body  into  the  building. 

See  note,  2  Am.  St.  Bep.  388. 

20  Tez.  Ap.  387-399,  54  Am.  Bep.  529,  HABBI80N  v.  STATE. 

Evidence  is  Admissible  to  Ezplain  Damaging  Circumstances  ad- 
mitted in  evidence  in  a  criminal  case. 

Keaffirmed  in  Gaither  v.  State,  21  Tex.  Ap.  540,  1  S.  W.  458.  Ap- 
proved in  Pratt  v.  State,  53  Tex.  Cr.  285,  109  S.  W.  140,  holding  where 
state  has  put  in  evidence  of  an  admission  by  defendant  that  he  had 
killed  deceased,  it  was  error  to  exclude  an  explanation  of  the  killing 
made  by  him  to  witness  offered  to  explain  the  admission;  Gibson  v. 
State,  23  Tex.  Ap.  424,  5  S.  W.  316,  defendant  cannot  introduce  state- 
ments made  by  him  subsequent  to  a  detailed  statement  brought  out 
by  the  prosecution;  Bonnard  v.  State,  25  Tex.  Ap.  196,  8  Am.  St.  Rep. 
433,  7  S.  W.  864,  admitting  statements  made  by  defendant  in  order 
to  explain  testimony  adduced  by  the  state.  See  notes,  2  Am.  St.  Rep. 
384;  6  Am.  St.  Rep.  251. 

20  Tez.  Ap.  39»-420,  COLLINS  v.  STATE. 

A  Confession  Influenced  by  Persuasion  and  Promises  is  admissible 
when  facts  related  in  connection  with  the  confession  are  found  to  be 
true. 

Approved  in  Collins  v.  State,  24  Tex.  Ap.  151,  5  S.  W.  851,  admitting 
defendant's  confession  when  his  statements  as  to  the  owner  of  animals 
were  found  to  be  true.  See  notes,  6  Am.  St.  Rep.  250;  53  L.  R.  A. 
406. 

Charge  Tliat  Evidence  of  Confession  of  Accused  is  to  be  received 
with  caution  is  upon  weight  of  evidence  and  improper. 

Approved  in  State  v.  Henderson,  186  Mo.  473,  85  S.  W.  582,  holding 
inRtruction  that  evidence  of  verbal  confessions  or  admissions  was  low 
grade  of  evidence  was  upon  weight  of  evidence  and  properly  refused. 
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20  Tflx.  Ap.  421-442,  BOND  ▼.  STATE. 

An  Application  for  a  Continuance  Bhould  show  due  diligence  used 
to  obtain  the  presence  of  witnesses. 

Reaffirmed  in  Leonard  v.  State,  20  Tex.  Ap.  443. 

Appellate  Court  will  not  Reverse  for  the  refusal  of  the  trial  judge 
to  put  a  witness  under  the  rule,  except  in  a  clear  case  of  abuse  of 
judicial  discretion. 

Reaffirmed  in  Leache  v.  State,  22  Tex.  Ap.  306,  58  Am.  Rep.  639,  3 
S.  W.  541. 

Pttial  Code,  Article  722,  as  Amended  April  12,  1883,  prescribes  three 
distinct  modes  of  committing  robbery,  any  one  of  which  authorizes 
conviction. 

Approved  in  Burns  v.  State  (Tex.  Cr.),  70  S.  W.  24,  reaffirming  rule. 

Snatching  of  Pocket-book  and  Resistance  by  Owner  thereof,  con- 
stitutes robbery. 

See  note,  57  L.  R.  A.  433. 

20  Tex.  Ap.  442-448,  LEONARD  V.  STATE. 

Miscellaneous. — See  note,  57  L.  R.  A.  433. 

20  Tez.  Ap.  443-445,  A8KEY  v.  STATE. 

An  Exhibitor  of  a  Monte  Game  Who  Bets  That  a  Bettor  at  his  game 
had  made  a  bad  bet  is  not  guilty  of  betting  at  a  gaming  bank  ex- 
hibited for  the  purpose  of  gaming. 

Approved  in  Shaw  v.  State,  35  Tex.  Cr.  394,  33  S.  W.  1078,  defend- 
ant cannot  be  convicted  for  betting  at  his  own  banking  game;  Thomp- 
son v.  State,  37  Tex.  Cr.  229,  30  S.  W.  298,  defendant  is  guilty  if  he 
bets  at  a  game  played  with  dice  not  at  a  private  residence. 

20  Tez.  Ap.  445-461,  BELL  v.  STATE. 
Question  of  Self-defense  must  be  Looked  at  from  the  Standpoint 

of  the  defendant,  and  not  of  the  jury. 

Approved  in  Patillo  v.  State,  22  Tex.  Ap.  594,  3  S.  W.  768,  reversing 
where  court's  charge  would  lead  the  jury  to  consider  appearances  of 
danger  as  they  appeared  to  them;  Cochran  v.  State,  28  Tex.  Ap.  431, 
13  8.  W.  653,  Bonner  v.  State,  29  Tex.  Ap.  231,  15  S.  W.  822,  and 
Spearman  v.  State,  23  Tex.  Ap.  230,  4  S.  W.  588,  all  reversing  where 
the  charge  was  calculated  to  cause  the  jury  to  overlook  the  law  of 
self-defense  where  defendant  acts  upon  reasonable  expectation  of 
danger  to  himself;  Gilcrease  v.  State,  33  Tex.  Cr.  631,  28  S.  W.  532, 
evidence  that  deceased  went  armed  in  defendant's  presence  is  not  ad- 
missible unless  defendant  knew  it;  Croft  v.  Smith  (Tex.  Civ.),  51 
S.  W.  1091,  defendant  must  show  that  he  killed  under  a  reasonable 
apprehension  or  fear  of  death  or  serious  bodily  harm.  See  notes,  74 
Am.  St.  Rep.  723;  3  L.  R.  A.  (n.  s.)  538,  541. 

20  Tex.  Ap.  451-455,  PARKER  ▼.  STATE. 

State  must  Prove  That  Defendant  has  Sufficient  Discretion  to  under- 
stand his  act  after  the  defendant  has  proved  his  nonage. 

Reaffirmed  in  Simmons  v.  State,  50  Tex.  Cr.  529,  97  S.  W.  1052; 
Keith  v.  State,  33  Tex.  Cr.  343,  26  S.  W.  413.  Approved  in  Allen  v. 
State  (Tex.  Cr.),  37  S.  W.  757,  state  must  show  that  a  child  under- 
stood the  nature  and  illegality  of  its  acts.  See  note,  36  L.  R.  A.  200, 
201. 

5  Tex.  Notes— 34 
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CODTt  must  Charge  on  Oircumstantlal  Eyideace  when  such  evidence 
ftlone  is  relied  on  for  conyiction. 
See  note,  69  L.  B.  A.  197. 

20  Tez.  Ap.  455-473,  BAINE7  ▼.  STATE. 

Evidence  is  Admlaeible  in  Belmttal  to  Avoid  an  Impntation  that  a 
deceased  constable,  through  his  own  officiousness,  was  the  cause  of  hia 
own  death. 

Approved  in  Gaither  v.  State,  21  Tex.  Ap.  540,  1  S.  W.  458,  reaffirm- 
ing rule;  Pratt  v.  State,  53  Tex.  Cr.  285,  109  S.  W.  140,  holding  where 
state  has  put  in  evidence  of  admission  bj  defendant  that  he  had 
killed  deceased,  refusal  to  admit  evidence  of  an  explanation  of  killing 
made  by  him  to  witnesses  was  error;  Bonnard  v.  State,  25  Tex.  Ap. 
197,  8  Am.  St.  Bep.  433,  7  S.  W.  8M,  admitting  statements  made  by 
defendant  which  are  explanatory  of  statements  adduced  by  the  state. 

Statute  Making  Certified  Copies  of  Becorda  Admissible  does  not  pre- 
vent use  of  records  themselves  in  evidence. 

Approved  in  Manning  v.  State,  46  Tex.  Cr.  331,  81  S.  W.  960,  hold- 
ing record  of  district  court  of  another  county  properly  admitted  in 
evidence. 

Ofllcer  la  not  Bound  to  Judge  Proceea  Fair  on  Its  Face  by  facts 
within  his  knowledge  which  may  be  supposed  to  invalidate  it. 

See  note,  66  L.  B.  A.  358. 

Where  Prisoner  was  Brought  in  for  Trial  Chained  in  Gang  with 
others  and  court  instructed  sheriff  to  remove  shackles,  there  was  no 
reversible  error. 

See  note,  39  L.  B.  A.  822,  824,  825. 

20  Tez.  Ap.  473-486,  BAINEY  v.  STATE. 

Aifidayita  Attacking  the  Correctness  of  a. Certified  Statement  of 
facts  are  inadmissible. 

Approved  in  Davenport  v.  State  (Tex.  Ap.),  11  S.  W.  837,  no  pre- 
sumption or  inference  can  be  taken  from  a  statement  of  facts;  Arcia 
V.  State,  28  Tex.  Ap.  200,  see  12  S.  W.  599,  where  statement  of  facts 
exists  no  inferences  or  presumptions  are  indulged  that  the  evidence 
was  different  on  the  trial;  Crist  v.  State,  21  Tex.  Ap.  367,  17  S.  W. 
261,  judge's  certificate  is  conclusive  that  a  witness  was  a  witness, 
though  he  makes  affidavit  that  he  was  not. 

One  Who  cannot  Bead  and  Write  cannot  Serve  as  a  juror. 

Approved  in  Johnson  v.  State,  21  Tex.  Ap.  379,  17  S.  W.  252,  one 
cannot  act  as  a  juror  who  can  only  write  his  name. 

When  a  Witness  is  Croee-examlned  on  a  Matter  Collateral  to  the 
issue,  his  answer  cannot  subsequently  be  contradicted  by  the  examin- 
ing party. 

Beaffirmed  in  Johnson  v.  State,  27  Tex.  Ap.  174,  11  S.  W.  107;  Drake 
V.  State,  29  Tex.  Ap.  270,  15  S.  W.  727;  Saunders  v.  City  etc.  B.  B., 
99  Tenn.  139,  41  S.  W.  1034. 

20  Tez.  Ap.  498-508,  EX  PABTE  WIIiSON. 

Where  Hoaxing  on  Habeas  Corpus  was  Before  Indictment,  a  subse- 
quent writ  may  be  had  after  indictment. 

Approved  in  Ex  parte  Forney,  45  Tex.  Cr.  255,  76  S.  W.  440,  hold- 
ing under  statute  where  release  denied  on  habeas  corpus,  dismissal  of 
appeal  therefrom  on  indictment  being  found  does  not  affect  accused's 
right  to  second  writ. 
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20  Tez.  Ap.  509-519,  HOLMES  ▼.  STATE. 

An  Agreement  Between  the  State's  Attorney  and  Defendant,  by 
which  defendant  is  not  to  be  prosecuted  for  turning  state's  evidence, 
cannot  be  pleaded  as  a  special  plea  in  defense. 

Approved  in  Harwell  v.  State,  22  Tex.  Ap.  253,  i  S.  W.  607,  admit- 
ting evidence  that  defendant  received  two  other  animals  at  the  same 
time  that  he  received  the  animals  in  question. 

Explained  in  TuUis  v.  State  (Tex.  Cr.),  52  S.  W.  84,  holding  state 
is  released  from  its  agreement  not  to  prosecute  where  defendant 
perjures  himself. 

Overruled  in  Young  v.  State,  45  Tex.  Cr.  203,  75  8.  W.  24,  holding 
such  agreement  could  be  pleaded  in  bar  to  prosecution. 

An  Agreement  Between  the  State's  Attorney  and  Defendant  by 
which  defendant  is  not  to  be  prosecuted  for  acting  as  a  detective  can- 
not be  pleaded  in  defense. 

Beaffirmed  in  Moseley  v.  State,  35  Tex.  Cr.  212,  32  S.  W.  1042. 
Approved  in  Neeley  v.  State,  27  Tex.  Ap.  328,  11  S.  W.  377,  a  par- 
ticeps  criminis  failing  to  keep  his  agreement  to  testify  against  his 
accomplices  may  be  prosecuted  regardless  of  the  agreement;  Camron 
V.  State,  32  Tex.  Cr.  183,  40  Am.  St.  Rep.  766,  22  S.  W.  683,  reversing 
where  a  demurrer  was  sustained  to  defendant's  pleading  of  an  agree- 
ment to  turn  state's  evidence,  and  was  willing  to  carry  out  the  agree- 
ment; Nicks  V.  State,  40  Tex.  Cr.  4,  48  S.  W.  187,  defendant  must 
carry  out  his  agreement  to  turn  state's  evidence  to  obtain  the  benefits 
of  the  agreement;  Tullis  v.  State  (Tex.  Cr.),  52  S.  W.  86,  state  is  re- 
leased from  its  agreement  not  to  prosecute  defendant  if  he  perjures 
himself. 

Evidence  of  Theft  by  Another  Person  and  at  the  Same  Time  and 
place  as  charged  against  defendant,  is  admissible  for  the  purpose  of 
identifying  defendant. 

BeaflBrmed  in  Nixon  v.  State  (Tex.  Cr.),  20  S.  W.  364.  Approved 
in  Martin  v.  State,  36  Tex.  Cr.  127,  35  S.  W.  977,  Thornley  v.  State, 
36  Tex.  Cr.  124,  61  Am.  St.  Bep.  839,  35  S.  W.  982,  Alexander  v.  State, 

21  Tex.  Ap.  410,  17  S.  W.  140,  all  reversing  where  the  court  did  not 
instruct  against  the  improper  use  of  evidence  of  theft  of  other  prop- 
erty at  same  time  and  place  as  property  in  question;  Taylor  v.  State, 

22  Tex.  Ap.  545,  546,  3  S.  W.  756,  admitting  evidence  of  like  criminal 
acts  committed  by  defendant;  Gentry  v.  State,  25  Tex.  Ap.  616,  see 
8  S.  W.  926,  reversing  where  the  court  failed  to  instruct  as  to  the 
purpose  of  evidence  of  other  like  criminal  acts  committed  by  defend- 
ant; Nixon  V.  State,  31  Tex.  Cr.  209,  20  S.  W.  364,  reversing  where 
evidence  that  defendant  sold  other  stolen  horses  three  weeks  before 
stealing  the  horse  as  charged  in  the  indictment;  Strang  v.  State,  32 
Tex.  Cr.  229,  22  S.  W.  681,  where  defendant  was  indicted  for  forgery, 
evidence  that  he  had  embezzled  other  moneys  was  admissible;  Thorn- 
ley  V.  State  (Tex.  Cr.),  35  S.  W.  982,  reversing  where  the  court  did 
not  restrict  the  jury  to  the  fact  that  evidence  of  other  criminal  acts 
were  admitted  for  purpose  of  identity;  McGlasson  v.  State,  37  Tex. 
Cr.  623,  66  Am.  St.  Bep.  844,  40  8.  W.  504,  admitting  evidence  of  like 
criminal  acts  committed  by  defendant.     See  note,  62  L.  B.  A.  283. 

20  Tez.  Ap.  519-^36,  THORNTON  v.  STATE. 

A  Witness  can  Testify  as  to  Facts  Ooming  to  His  Knowledge  while 
a  convict  when  he  has  been  pardoned  before  testifying. 

Approved  in  Logan  v.  United  States,  144  U.  S.  303,  36  L.  443, 
12  Sup.  Ct.  Bep.  630;  permitting  a  witness  who  had  been  pardoned  to 
testify. 
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Charge  That  If  Jury  Entertain  Beaaonable  Doubt  of  presence  of  de> 
fendant  at  plaee  of  killing,  and  if  they  have  reasonable  doubt  that 
at  time  defendant  was  not  there  but  elsewhere,  to  acquit,  is  proper 
on  question  of  alibi. 

See  note,  41  L.  B.  A.  537. 

20  Tex.  Ap.  536-642,  LAWBCKCE  ▼.  STATE. 

A  Becorded  Mark  Is  not  Beqnired  as  the  Best  Evidence  of  the 
ownership  of  hogs,  sheep  and  goats. 

Approved  in  Gregory  v.  Nunn  (Tex.  Civ.),  25  S.  W.  1084,  no  error 
to  permit  ownership  to  be  proved  by  unrecorded  marks;  Clark  v.  Alla- 
man,  71  Kan.  234,  80  Pac.  581,  70  L.  B.  A.  971,  holding  evidence  of 
local  custom  not  admissible  to  establish  new  rules  of  law  regarding 
rights  of  riparian  owners  to  use  of  water.  See  note,  88  Am.  St.  Bep. 
595. 

20  Tex.  Ap.  647-557,  OHUMLET  ▼.  STATE. 

It  is  Error  to  Introduce  Evidence  That  the  Defendant^  before  the 
commission  of  the  offense  charged,  was  a  fugitive  from  justice. 

Approved  in  Brown  v.  State,  54  Tex.  Cr.  131,  112  S.  W.  83,  holding 
in  murder  trial  it  was  error  to  receive  evidence  of  details  of  difficulty 
between  accused  and  third  person,  an  acquaintance  of  deceased,  before 
the  killing;  Crase  v.  State,  30  Tex.  Ap.  482,  17  S.  W.  1097,  evidence 
tending  to  connect  defendant  with  other  offenses  than  one  for  which 
he  is  on  trial  must  be  excluded;  Campbell  v.  State,  30  Tex.  Ap.  650, 
18  S.  W.  410,  reversing  where  advice  given  to  the  state's  principal 
witness  concerning  his  testimony  was  admitted  in  evidence;  Taylor  v. 
State,  27  Tex.  Ap.  466,  11  8.  W.  462,  reversing  where  the  court  did  not 
strike  out  prejudicial  remarks  of  the  county  attorney.  See  note,  62 
L.  B.  A.  197 

Statements  Made  Between  Two  Witnesses^  in  the  Absence  of  de- 
fendant, are  inadmissible. 

Eeaffirmed  in  Skelton  v.  State  (Tex.  Cr.),  51  S.  W.  944.  Approved 
in  Estes  v.  State,  23  Tex.  Ap.  611,  5  S.  W.  177,  and  Maines  v.  State, 
23  Tex.  Ap.  576,  5  S.  W.  124,  reversing  where  conversations  between 
witnesses  when   defendant   was  absent  were   admitted  in   evidence, 

20  Tez.  Ap.  666-674,  BEYSON  v.  STATE. 

Beference  by  State's  Attorney,  in  Argnment,  to  Other  similar  crimes 
not  in  evidence,  in  prosecution  for  crime  arousing  great  public  in- 
dignation, requires  reversal  where  court  refused  to  restrain  him. 

See  note,  46  L.  B.  A.  658,  668. 

Argument  of  Oounsel  in  Criminal  Oases  should  not  go  outside  of 
record. 

Approved  in  Bobbins  v.  State,  47  Tex.  Cr.  317, 122  Am.  St.  Bep.  694, 
83  S.  W.  693,  holding  reference  by  counsel  in  argument  to  matters 
outside  of  record  ground  for  reversal.     See  note,  121  Am.  St.  Bep.  809. 

20  Tex.  Ap.  674-578,  MASTEBSON  V.  STATE. 

State  is  not  Bound  to  Elect  upon  Which  Count  It  will  Try  the  de- 
fendant where  the  joinder  is  simply  to  adapt  the  pleadings  to  the 
different  aspects  of  the  case. 

Eeaffirmed  in  Green  v.  State,  21  Tex.  Ap.  69,  17  S.  W.  263.  Ap- 
proved in  Blackwell  v.  State,  51  Tex.  Cr.  25,  100  S.  W.  775,  holding 
where  indictment  charged  rape  in  five  counts  and  there  was  evidence 
under  more  than  one,  no  election  being  requested,  submission  without 
election  not  error;  Floyd  v.  State  (Tex.  Cr.),  68  S.  W.  690,  sustaining 
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indictment   containing  several    counts   charging   different   phases   of 
same  transaction.    See  ntfte,  92  Am.  Dec.  661. 

20  Tez.  Ap.  578-595,  54  Am.  Bep.  530,  BltUM  ▼.  STATE. 

Swindling  is  Committed  Wlien  There  Is  an  Intent  to  Defraud,  an 
actual  act  of  fraud  committed,  false  pretenses,  and  where  the  fraud 
is  committed  or  accomplished  by  means  of  the  false  pretenses  made 
use  of  for  the  purpose. 

Approved  in  Doxey  ▼.  State,  47  Tex.  Or.  506,  84  S.  W.  1062,  hold- 
ing false  representation  by  debtor  to  creditor  that  there  was  nothing 
against  his  property  not  made  for  purpose  of  obtaining  further  loan 
later  applied  for;  Cowan  v.  State,  41  Tex.  Cr.  619,  56  S.  W.  752,  hold- 
ing facts  did  not  amount  to  false  representation;  Thorpe  v.  State,  40 
Tex.  Cr.  347,  50  S.  W.  383,  reversing  where  the  prosecutor  gave  the 
defendant  money  on  other  grounds  than  defendant's  false  pretenses. 

Distinguished  in  Walls  v.  State,  45  Tex.  Cr.  332,  77  S.  W.  9,  hold- 
ing to  constitute  swindling  under  article  948,  Penal  Code,  applying 
to  executors,  administrators,  and  guardians  accused  need  not  have  ac- 
quired the  property  in  first  instance  by  fraudulent  representations; 
Speer  v.  State,  50  Tex.  Cr.  275,  97  S.  W.  470,  where  false  pretenses 
consisted  in  tampering  with  weighing  of  hogs  for  sale. 

False  Pretenses  may  be  Implied  from  the  Acts  and  Oondnct  of  a 
party. 

Approved  in  Brown  v.  State,  37  Tex.  Cr.  104,  106,  66  Am.  St.  Rep. 
796,  38  S.  W.  1009,  a  false  pretense  may  consist  in  acts;  Cowan  v. 
State,  41  Tex.  Cr.  619,  56  S.  W.  752,  false  pretenses  need  not  be  the 
sole  inducement  which  moves  one  to  part  with  property.  See  note,  4 
Am.  St.  Bep.  646. 

20  Tez.  Ap.  595-^98,  ANDEBSON  ▼.  STATE. 

It  Seems  That  an  Indictment  for  Forgery  most  Allege  the  forged 
instrument  to  be  the  act  of  another  and  must  name  the  person  whose 
act  it  purports  to  be. 

Approved  in  Head  v.  State  (Tex.  Cr.),  72  S.  W.  395,  where  indict- 
ment quashed  for  want  of  proper  innuendo  explaining  unintelligible 
instrument. 

.Distinguished  in  Huckaby  v.  State,  45  Tex.  Cr.  580,  108  Am.  St. 
Bep.  975,  78  S.  W.  943,  holding  where  indictment  for  forgery 
sets  out  instrument  alleged  to  be  forged,  it  need  not  allege  that  it 
purports  to  be  the  act  of  another  than  defendant;  Bhudy  v.  State, 
42  Tex.  Cr.  226,  58  S.  W.  1007,  as  being  dicta  and  that  the  purport 
clause  need  not  set  forth  the  name  of  the  person  forged. 

A  Written  Instrument  to  be  the  Subject  of  Indictment  for  forgery 
must  be  valid  if  genuine  for  the  purpose  intended. 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  41,  90  S.  W.  310,  applying 
rale  to  forgery  of  school  warrant;  Wilson  v.  State,  85  Miss.  690,  38 
So.  47,  holding  alteration  of  figures  in  upper  right-hand  corner  of 
draft  not  forgery  where  amount  stated  in  body  of  draft  remained 
unchanged;  Hendricks  v.  State,  26  Tex.  Ap.  178,  8  Am.  St.  Bep.  464, 
9  S.  W.  556,  afSrming  conviction  for  swindling  where  the  instrument 
needs  no  extrinsic  facts  to  show  its  character;  King  v.  State,  27 
Tex.  Ap.  568,  11  Am.  St.  Bep.  204,  11  S.  W.  525,  reversing  where 
the  instrument  used  in  forgery  does  not  on  its  face  create  a  liability; 
Carder  v.  State,  35  Tex.  Cr.  108,  31  S.  W.  678,  reversing  where  an 
instrument  could  only  become  a  forged  instrument  when  signed  by 
all  of   the   leading  merchants  and  no   averment  of   that  fact   was 
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made;  Territory  v.  De  Lena,  3  Okl.  585,  41  Pac.  622,  eustaining  de- 
murrer to  an  indictment  charging  forgery  on  a  void  instrument; 
King  V.  State,  42  Tex.  Cr.  Ill,  96  Am.  St.  Bep.  792,  57  S.  W.  841, 
affirming  conviction  where  the  signature  to  a  forged  note  was'  that 
of  a  married  woman  incapable  of  making  a  note  and  there  was 
nothing  in  the  note  to  show  such  fact.  See  note,  24  L».  B.  A.  33, 
38,  39,  41. 

20  TeSE.  Ap.  699-603,  BRANCH  ▼.  STATE. 

A  Plea  of  Fonner  Jeopardy  la  not  Ckwd  When  Defendant  was  tried 
for  the  same  offense  and  a  nolle  prosequi  was  entered  when  it  was 
proved  that  the  property  stolen  belonged  to  Antonio  instead  of  to 
Fabian  Flo  res. 

Approved  in  Penn  t.  State,  36  Tex.  Or.  142,  35  S.  W.  974,  and 
O'Connor  v.  State,  28  Tex  Ap.  291,  13  S.  W.  16,  overruling  defend- 
ant's plea  of  former  jeopardy  where  no  abuse  of  judicial  discretion 
in  discharging  the  jury  on  the  former  trial  is  shown. 

20  Tex.  Ap.  603-608,  MAOKEY  ▼.  STATE. 

An  Indictment  Oharging  Theft  of  Property  Belonging  to  some 
person  who  is  to  the  grand  jury  unknown,  is  sufficient  to  allege 
ownership. 

Beaffirmed  in  McVey  v.  State,  23  Tex.  Ap.  661,  5  S.  W.  174. 

Animals  upon  Their  Accustomed  Bange  are  in  the  Possession  of 
their  owner,  whose  want  of  consent  to  their  taking  may  be  proved  by 
circumstantial  evidence. 

Approved  in  Caddell  v.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Be<p. 
806,  90  S.  W.  1014,  holding  in  burglary  trial,  where  owner  is  wit- 
ness, want  of  consent  must  be  proved  by  him;  Wisdom  v.  State,  42 
Tex.  Cr.  580,  61  S.  W.  926,  want  of  owner's  consent  to  a  taking  may 
be  shown  by  circumstantial  evidence. 

Where  Facts  Do  not  Show  Gase  Purely  of  Oircumatantial  Evidence, 
court  need  not  instruct  on  law  of  such  evidence. 

See'  note,  69  L.  B.  A.  209. 

20  Tex.  Ap.  609-616,  54  Am.  Bep.  536,  JOHNSON  v.  STATE. 

Belationship  by  Affinity  Ceases  With  the  Dissolution  of  the  mar- 
riage creating  it. 

Reaffirmed  in  Stanford  v.  State  (Tex.  Cr.),  60  S.  W.  254.  Approved 
in  Johnson  v.  State,  27  Tex.  Ap.  136,  11  S.  W.  34,  a  wife  who  had  left 
her  husband  but  was  not  divorced  ib'  incompetent  to  testify  against 
him.     See  note.  111  Am.  St.  Bep.  22. 

Distinguished  in  Tagert  v.  State,  143  Ala.  91,  111  Am.  St.  Bep.  17, 
39  So.  294,  holding  where  wife  dies  leaving  issue  of  marriage,  affinity 
continues  between  husband  and  her  daughter  by  former  marriage. 

20  Tex.  Ap.  616-632,  OLANTON  V.  STATE. 

Error  to  Charge  That  Defendant's  Step-daughter  should  be  under 
his  protection  to  justify  his  killing  deceased  for  insulting  remarks 
to  her. 

Approved  in  Johnson  v.  State,  27  Tex.  Ap.  136,  11  S.  W.  34,  a 
wife  living  apart  from  her  husband  but  not  divorced  iti  incompetent 
to  testify  against  him;  Yerby  v.  Martin  (Tex.  Civ.),  38  S.  W.  541, 
a  judge  who  is  father  in  law  of  a  plaintiff  is  not  disqualified  if  the 
plaintiff's  wife  dies  without  issue;  White  v.  State,  40  Tex.  Cr.  371, 
50  S.  W.  708,  admitting  testimony  of  former  wife  who  obtained  a 
divorce  prior  to  defendant's  confession  to  her;  Stanford  v.  State,  42 
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Tex.  Cr.  340|  60  S.  W.  254,  court  cannot  compel  a  step-daughter  to 
testify  againet  'her  step-father  as  long  as  he  was  married  to  her 
mother.     See  note,  4  L.  B.  A.  (n.  s.)  167. 

Appellate  Court  will  Be^erse  a  Gase  for  an  erroneous  charge  prop- 
erly excepted  to  by  defendant. 

Beaffirmed  in  Paulin  v.  State,  21  Tex.  Ap.  448,  1  S.  W.  454; 
Leache  y.  State,  22  Tex.  Ap.  314,  3  S.  W.  546;  McConnell  v.  State, 
22  Tex,  Ap.  372,  3  S.  W.  703;  Cook  ▼.  State,  22  Tex.  Ap.  527,  3 
S.  W.  752.  Approved  in  Steagald  v.  State,  22  Tex.  Ap.  491,  3  S.  W. 
778,  an  erroneous'  instruction  may  be  cured  by  a  subsequent  valid 
instruction. 

20  Tex.  Ap.  632-651,  HUNNICUTT  v.  STATE. 

Defendant  Should  Introduce  Evidence  Before  the  Jury  to  disprove 
the  predicate  made  in  the  absence  of  the  jury  by  a  witness  for  the 
introduction  of  deceased's  dying  declaration. 

Approved  in  Chalk  v.  State,  35  Tex.  Cr.  126,  32  S.  W.  535,  defend- 
ant should  renew  his  offer  of  testimony  when  the  jury  returned  after 
argument  upon  its  admissibility.     See  note,  56  L.  B.  A.  445. 

Deceased's  Dying  Statement  is  Admissible  Where  He  First  Said 
that  he  was  killed  though  he  afterward  asked  for  a  doctor. 

Approved  in  Cook  v.  State,  22  Tex.  Ap.  527,  3  S.  W.  751,  admitting 
dying  declarations  where  it  is  shown  deceased  was  conscious  of  ap- 
proaching death. 

Permitting  Witness  to  Testify  Who  had  Been  Pardoned  for  the 
offense  of  "cow  stealing,"  though  convicted  for  "theft  of  a  steer," 
it  being  shown  that  he  had  only  been  convicted  once. 

Approved  in  Petty  v.  State  (Tex.  Cr.),  65  S.  W.  917,  permitting 
a  witness  to  testify  where  a  pardon  was  granted  him  for  conviction 
of  theft  of  a  calf  and  the  record  shows  that  he  was  convicted  for 
theft  of  a  colt. 

In  Criminal  Prosecutions  the  State  is  Bound  to  Produce  and  use 
all  available  witnesses  whose  testimony  is  for  or  against  defendant. 

Approved  in  Phillips  v.  State,  22  Tex.  Ap.  174,  2  S.  W.  606,  no 
error  to  refuse  to  compel  the  state  to  produce  a  witness  who  is 
not  a  material  witness;  Gibson  v.  State,  23  Tex.  Ap.  423,  5  S.  W. 
316,  and  Wheel  is  v.  State,  23  Tex.  Ap.  245,  5  S.  W.  225,  no  error 
to  refuse  to  compel  the  state  to  introduce  all  the  eye-witnesses  to 
the  transaction;  Thompson  v.  State,  30  Tex.  Ap.  329,  17  S.  W.  450, 
reversing  where  eye-witnesses  summoned  by  the  state  were  not  put 
on  the  stand  on  defendant's  request;  Beyons  v.  State,  33  Tex.  Cr. 
144,  47  Am.  St.  Bep.  26,  25  S.  W.  786,  no  error  to  refuse  defendant's 
demand  that  the  state  Examine  eye-witnesses  where  it  has  already 
proved  its  case  by  eye-witnesses. 

Distinguished  in  Freeman  v.  State,  46  Tex.  Cr.  320,  81  S.  W.  954, 
holding  not  error  where  state  not  required  to  put  son  of  defendant 
who  witnessed  killing  on  stand;  McCandless  v.  State,  42  Tex.  Cr. 
658,  62  S.  W.  746,  holding  state  not  required  to  put  eye-witnesses 
who  were  unfriendly  to  prosecution  on  stand. 

Error  to  Oharge  That  Defendant  Should  have  Besorted  to  other 
means  before  killing  when  he  was  in  fear  of  serious  bodily  injury  or 
death. 

Approved  in  Vinson  v.  State,  55  Tex.  Cr.  493,  117  S.  W.  847,  hold- 
ing instruction  that  defendant  must  have  used  all  reasonable  means 
except  retreat  to  protect  himself  before  killing  deceased  erroneous 
in  not  confining  the  principle  to  what  defendant  believed  at  the  time; 
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Parker  ▼.  State,  22  Tez.  Ap.  109,  S  8.  W.  104,  reTeraing  where  conrt 
did  not  instruct  that  defendant  need  not  retreat  before  killing; 
Warren  v.  State,  22  Tex.  Ap.  393,  3  S.  W.  242,  reverting  where  the 
conrt  did  not  instruct  upon  the  law  of  lelf-defense  as  warranted  by 
the  evidence;  McCandless  v.  State,  42  Tez.  Cr.  60,  57  S.  W.  673,  and 
Williams  v.  State,  22  Tex.  Ap.  504,  4  S.  W.  65,  reversing  where  the 
court  restricted  the  right  to  kill  in  self-defense  without  first  resorting 
to  all  other  means  save  retreat;  Meuly  v.  State,  26  Tex.  Ap.  305,  8 
Am.  St.  Bep.  484,  9  S.  W.  566,  one  can  defend  himself  from  apparent 
serious  bodily  injury;  High  v.  State,  26  Tex.  Ap.  568,  8  Am.  St.  Bep. 
490,  10  S.  W.  239,  defendant  need  not  retreat,  but  may  kill  in  self- 
defense  when  there  is  a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury;  Fuller  v.  State,  30  Tex.  Ap.  566,  17  S.  W.  1110, 
defendant  can  defend  himself  against  reasonable  appearances  of  seri- 
ous bodily  harm. 

20  Tex.  Ap.  652>656,  HABBI8  V.  STATE. 

To  Constitute  Burglary  the  Intent  to  commit  theft  must  accompany 
the  entering  of  the  building. 

See  note,  2  Am.  St.  Bep.  391. 

20  Tez.  Ap.  666-662,  JACK  v.  STATS. 

Omitting  to  Charge  npon  Circumstantial  Evidence  is  not  error 
where  the  conviction  does  not  rest  alone  on  such  evidence. 

Approved  in  Jones  v.  State,  23  Tex.  Ap.  502,  5  S.  W.  139,  reaffirm- 
ing rule;  White  v.  State,  40  Tex.  Cr.  371,  50  S.  W.  708,  unnecessary 
to  charge  upon  circumstantial  evidence  where  the  state  relies  on  de- 
fendant's confession  as  part  of  the  evidence  to  convict. 

A  New  Trial  for  Misconduct  of  the  Jury  will  be  Given  where  it 
affected  the  fairness  and  impartiality  of  the  trial. 

Reaffirmed  in  Testard  v.  State,  26  Tex.  Ap.  273,  9  S.  W.  890.  Ap- 
proved in  Kannmacher  v.  State,  51  Tex.  Cr.  122,  101  S.  W.  240,  hold- 
ing under  statute,  affidavits  supporting  motion  for  new  trial  for 
misconduct  of  jury  make  issue  so  as  to  authorize  court  to  compel 
jurors  to  testify;  dissenting  opinion  in  Brown  v.  State,  54  Tex.  Cr. 
139,  112  S.  W.  88,  majority  reversing  conviction  on  other  grounds. 

20  Tez.  Ap.  662-665,  WILSON  ▼.  STATE. 

A  Subsequent  Appropriation  of  Property  is  not  Theft  if  the  intent 
at  the  time  of  taking  was  not  fraudulent. 

Reaffirmed  in  Stepp  v.  State,  31  Tex.  Cr.  351,  20  S.  W.  754.  See 
note,  88  Am.  St.  Bep.  601. 

20  Tez.  Ap.  665-672,  JONES  V.  STATE. 

Error  to  Charge  That  Defendant  Would  Only  be  Justified  in  acting 
in  self-defense  if  he  thought  the  injured  party  was  about  to  attack 
him  with  a  deadly  weapon,  and  where  the.  evidence  shows  that  the 
injured  party  was  acting  with  others,  one  of  whom  was  armed. 

Beaffirmed  in  Bean  v.  State,  25  Tex.  Ap.  358,  8  S.  W.  280.  Ap- 
proved in  Meuly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St.  Bep.  486,  9 
8.  W.  567,  defendant  can  act  on  the  hostile  demonstrations  of  either 
of  two  or  more  assailants. 
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21  TttZ.  Ap.  1-14,  17  S.  W.  430,  MABTIN  ▼.  STATE. 

An  Indictment  Wliich  Alleges  That  Defendant  Did  Break  and  enter, 
but  does  not  allege  that  it  was  either  by  day  or  night,  is  sufficient  to 
charge  burglary  if  supported  by  proof  that  force  was  used. 

Eeaffirmed  in  Montgomery  v.  State,  55  Tex.  Cr.  606,  116  S.  W.  1162; 
Buchanan  ▼.  State,  24  Tex.  Ap.  199,  5  S.  W.  848;  Sampson  v.  State 
(Tex.  Cr.),  20  S.  W.  708;  Finlan  v.  State  (Tex.  Ap.),  13  S.  W.  866; 
Rodriguez  v.  State  (Tex.  Cr.),  26  S.  W.  406;  Wilks  v.  State  (Tex.  Cr.), 
51  S.  W.  902.  Approved  in  Painter  v.  State,  26  Tex.  Ap.  465,  9  S.  W. 
774,  affirming  conviction  for  burglary  where  the  proof  shows  an  entry 
at  an  unusual  place;  Duke  v.  State,  42  Tex.  Cr.  4,  57  S.  W.  653,  de- 
fendant cannot  be  convicted  of  burglary  when  he  enters  through  an 
open  door. 

Qrantlng  or  Bafostng  an  Application  for  a  Continuance  is  discre- 
tionary with  the  court,  and  will  not  be  revised  unless  an  abuse  of  dis- 
cretion is  clearly  shown. 

Reaffirmed  in  Lacy  v.  State,  30  Tex.  Ap.  128,  16  S.  W.  763;  Meyers 
▼.  State,  39  Tex.  Cr.  514,  46  S.  W.  818;  Gaines  t.  State  (Tex.  Cr.),  37 
S.  W.  332. 

Courts  cannot  Decline  to  Qiye  Effect  to  a  Pardon  if  it  be  valid  upon 
its  face. 

Approved  in  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  307,  upholding 
pardon  reciting  that  it  was  granted  because  convict's  testimony  was 
needed;  Petty  v.  State  (Tex.  Cr.),  65  S.  W.  917,  permitting  a  witness 
pardoned  for  stealing  a  colt  to  testify  where  the  only  conviction 
against  him  was  theft  of  a  cow;  Redd  v.  State,  65  Ark.  485,  47  S.  W. 
121,  a  pardocn  of  the  offenM  of  burglary  is  to  be  construed  aa  a 
pardon  for  all  offenses,  no  matter  where  the  conviction  was  had. 

Accomplica  Testimony,  Unless  Corroborated  by  other  testimony  tend- 
ing to  connect  the  defendant  with  the  offense  committed,  will  not  sus- 
tain a  conviction. 

Approved  in  Ingraham  v.  State  (Tex.  Cr.),  75  S.  W.  304,  L6cklin  v. 
State  (Tex.  Cr.),  75  S.  W.  310,  and  Moree  v.  State,  47  Tex.  Cr.  415, 
83  8.  W.  1119,  all  affirming  because  accomplices  sufficiently  cor- 
roborated; Byrd  v.  State,  49  Tex.  Cr.  280,  93  S.  W.  115,  proof  that  de- 
fendant assisted  in  loading  stolen  horses  sufficient  eorroboration;  Bar- 
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ber  ▼.  State  (Tex.  Or.),  70  S.  W.  211,  finding  of  stolen  corn  five  or  six 
hundred  yards  from  defendant's  residence  and  similarity  of  track  to 
defendant's  shoe,  not  sufficient  corroboration;  Looman  v.  State,  37 
Tex.  Or.  278,  39  S.  W.  572,  affirming  conviction  where  attending  cir- 
cumstances corroborate  an  accomplice;  dissenting  opinion,  Johnson  v. 
State  (Tex.  Or.),  58  S.  W.  67,  majority  holding  article  723  of  the  Oode 
of  Oriminal  Procedure  is  constitutional. 

The  Granting  or  Refusing  of  an  Ai»plication  for  Change  of  Venae  is 
a  master  committed  to  the  sound  discretion  of  the  trial  court. 

Approved  in  Tubb  v.  State,  55  Tex.  Or.  617,  117  S.  W.  864,  refusing 
to  reverse  where  evidence  conflicting. 

21  Tex.  Ap.  14-61,  17  B.  W.  468,  PIEBSON  ▼.  STATE. 

A  General  Denial  Under  Oath  of  the  Sufficiency  of  the  means  of 
knowledge  of  compurgators  is  such  an  attack  upon  their  Knowledge  as 
would  authorize  the  issue  of  prejudice  or  no  prejudice,  and  the  intro- 
duction of  evidence  upon  that  issue. 

Eeaffirmed  in  Lacy  v.  State,  30  Tex.  Ap.  128,  16  S.  W.  763.  Ap- 
proved in  Hunnicutt  t.  State,  20  Tex.  Ap.  638,  affidavit  attacking  the 
means  of  knowledge  of  a  sheriff  is  sufficient  to  controvert  the  cred- 
ibility of  persons  making  affidavits  in  support  of  a  change  of  venue; 
Smith  v.  State,  21  Tex.  Ap.  303,  17  S.  W.  472,  the  means  of  knowledge 
of  pen>ons  making  affidavits  in  support  of  a  change  of  venue  may  be 
attacked  by  affidavit  of  a  credible  person;  Meuly  v.  State,  26  Tex. 
Ap.  301,  8  Am.  St.  Bep.  481,  9  S.  W.  564,  and  Scott  v.  State,  23  Tex. 
Ap.  564,  see  5  S.  W.  144,  both  denying  change  of  venue  where  county 
attorney  attacks  the  means  of  knowledge  of  three  compurgators;  Lacy 
V.  State,  30  Tex.  Ap.  126,  128,  16  S.  W.  762,  763,  defendant  must  prove 
the  existence  of  causes  necessitating  a  change  of  venue. 

A  Juror  is  Gompetent  Who  has  not  Established  in  His  Mind  such  a 
conclusion  of  the  guilt  or  innocence  of  the  accused  as  would  influence 
his  verdict. 

Approved  in  Griggs  v.  United  States,  158  Fed.  576,  juror  not  incom- 
petent because  he  has  opinion  as  to  guilt  of  person  jointly  indicted; 
Peddy  v.  State,  31  Tex.  Cr.  550,  21  S.  W.  543,  a  juror  is  competent  if 
he  has  formed  no  opinion  as  to  the  guilt  or  innocence  of  the  accused; 
Bed  V.  State  (Tex.  Or.),  53  S.  W.  619,  denying  change  of  venue  where 
no  one  of  the  jurors  lived  in  the  town  where  the  alleged  prejudice 
existed. 

Declarations  Made  by  Wounded  Man  .to  Witnesses  about  five  min- 
utes after  they  heard  the  firing  of  the  shots  and  his  cry  for  help,  e.  g., 
the  time  occupied  in  running  one  hundred  and  twenty  yards  to  him,  are 
admissible  as'  res  gestae. 

Approved  in  Smith  v.  State,  21  Tex.  Ap.  306, 17  S.  W.  473,  admitting 
declarations  of  deceased  made  fifteen  minutes  after  shooting  which 
spring  directly  from  the  act;  Fulcher  v.  State,  28  Tex.  Ap.  471,  13  S. 
W.  751,  admitting  declarations  made  by  deceased  thirty  minutes  after 
he  was  shot  and  as  soon  as  he  was  able  to  talk;  Castillo  v.  State,  31 
Tex.  Cr.  152,  37  Am.  St.  Bep.  797,  19  S.  W.  894,  admitting  voluntary 
statements  made  by  an  injured  child  shortly  after  the  rape  was  com- 
mitted. 

Prosecuting  Oonnsel  in  a  Homicide  Oase  may  Make  a  Dramatic  and 
eloquent  reply  to  the  argument  of  defendant's  counsel,  although  both 
the  original  argument  and  response  were  outside  of  the  record. 
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Approved  in  Dimmick  v.  United  States,  135  Fed.  269,  where  defend- 
ant's counsel  assumes  facts  not  in  evidence,  he  cannot  complain  that 
prosecuting  counsel  goes'  outside  of  record  in  answer;  Martin  v.  State, 
41  Tex.  Cr.  246,  53  S.  W.  850,  and  Matthews  v.  State,  41  Tex.  Cr.  101, 
51  S.  W.  916,  remarks  hy  prosecuting  attorney  brought  out  by  remarks 
of  defendant's  attorney  are  not  reversible  error. 

Statement  by  Witnefls  That  Deceased,  When  He  Entered  Boom,  said, 
"I  cannot  live.  I  want  to  make  my  dying  statement,"  is  sufficient 
predicate  for  admission  of  such  dying  declarations  to  another  witness. 

See  note,  56  L.  B.  A.  410. 

A  Dying  Declaration  la  Admissible  Where  Physician  told  decedent 
he  would  die  and  decedent  apparently  believed  him. 

See  note,  86  Am.  St.  Bep.  662. 

The  Statement  in  a  Dying  Declaration  That  '*They  had  No  Occasion 
to  shoot  me"  is  not  inadmissible  as  a  mere  opinion. 

Approved  in  Connell  v.  State,  46  Tex.  Cr.  266,  81  S.  W.  750,  reaffirm- 
ing rule. 

21  Tex.  Ap.  61-64,  57  Am.  Bep.  609,  17  S.  W.  155,  EX  PABTE  OANTO. 

A  Municipality  can  Pass  an  Ordinance  Forbidding  the  Hawking 
about  or  selling  of  meats  by  retail  except  at  the  public  markets  and 
within  certain  limits. 

Approved  in  Jacksonville  v.  Ledwith,  26  Fla.  191,  24  Am.  St.  Bep. 
564,  7  So.  888,  9  L.  B.  A.  69«  power  to  establish  and  regulate  markets 
implies  the  power  to  prohibit  elsewhere  than  at  duly  established  mar- 
kets the  sale  of  articles  falling  within  the  exercise  of  the  police  power. 
See  notes,  23  Am.  St.  Bep.  581;  36  Am.  St.  Bep.  401;  24  L.  B.  A.  585; 
9  L.  B.  A.  69. 

21  Tex.  Ap.  64-69,  17  S.  W.  262,  QBEEN  v.  STATE. 

An  Indictment  for  Burglary  Need  not  Allege  the  Value  of  the  prop- 
erty intended  to  be  stolen. 

Approved  in  Hamilton  v.  State  (Tex.  Cr.),  24  S.  W.  32,  following 
rule;  Wilson  v.  State,  43  Neb.  750,  62  N.  W.  210,  an  indictment  need 
not  allege  the  value  of  an  article  removed  where  the  punishment  does 
not  depend  upon  the  value. 

21  Tex.  Ap.  69-80,  18  8.  W.  95,  MUSIOK  ▼.  STATE. 

Under  the  Code  Express  Malice  must  be  Directed  Toward  the  partic- 
ular individual  killed  to  constitute  murder  in  the  first  degree,  and  if 
another  one  is  killed  in  mistake,  it  is  murder  in  the  second  degree. 
The  contrary  was  the  common-law  rule. 

Approved  in  Thomas  v.  State,  53  Tex.  Cr.  274,  126  Am.  St.  Bep. 
786,  109  S.  W.  155,  and  McConnell  v.  State,  22  Tex.  Ap.  370,  3  S.  W. 
702,  following  rule;  Honeycutt  v.  State,  42  Tex.  Cr.  132,  96  Am.  St. 
Bep.  747,  57  S.  W.  807,  reversing  where  the  court  charged  upon  ex- 
press malice  and  the  evidence  shows  defendant  killed  his  daughter 
while  attacking  his  wife.    See  note,  63  L.  B.  A.  662,  664. 

Disapproved  in  People  v.  Suesser,  142  Cal.  366,  75  Pac.  1098,  one 
killing  another  through  mistake  in  identity  of  victim  is  guilty  of 
murder  in  the  first  degree. 

21  Tex.  Ap.  80-87,  17  S.  W.  548,  FOSTER  ▼.  STATE, 
under  an  Indictment  for  Theft  of  Cattle,  One  can  be  Oonvicted  for 

willfully  driving  cattle  from  their  accustomed  range. 

Beafflrmed  in  Campbell  v.  State,  22  Tex.  Ap.  269,  2  S.  W.  826. 
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BiitingraiBhed  in  Tong  t.  State,  39  Tex.  Or.  463,  73  Am.  St.  Bep.  957, 
46  S.  W.  822,  under  an  indictment  for  theft  one  cannot  be  convicted 
for  willfully  driving  itock  from  its  accustomed  range. 

A  Verdict  Finding  the  Defendant  Onilty  as  Oliarged  embraces  a  eon- 
viction  for  a  lesser  degree  of  the  offense  charged. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  532,  7  S.  W.  243,  verdict 
finding  defendant  guilty  as  charged  in  the  indictment  is  erroneous 
where  the  offense  charged  includes  other  offenses'. 

In  Ck^nstrolng  a  Verdict  the  Charge  of  the  Ooart  may  be  looked  to. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  uphold- 
ing verdict  of  assault  with  intent  to  "murdery." 

Penal  Gode,  Article  749,  Denounces  Lesser  Degree  of  theft,  and 
under  indictment  for  theft  of  animals  in  ordinary  form  court  must,  if 
facts  warrant,  charge  law  of  this  article. 

Approved  in  Smith  v.  State,  21  Tex.  Ap.  137,  17  S.  W.  559,  follow- 
ing rule. 

21  Tex.  Ap.  96-107,  17  S.  W.  660,  SMITH  ▼.  STATE. 

Where  an  Indictment  Charges  Theft  of  Five  Head  of  Cattle  belong- 
ing to  Eugene  W.  Trammell  and  eight  head  belonging  to  W.  A.  Tram- 
mell  without  the  consent  of  said  owners,  the  nonconsent  of  each  owner 
must  be  alleged. 

Approved  in  Smith  v.  State,  21  Tex.  Ap.  135,  17  S.  W.  558,  following 
rule;  Taylor  v.  State,  23  Tex.  Ap.  640,  5  S.  W.  142,  where  a  joint 
ownership  is  alleged  in  an  indictment  charging  theft,  the  want  of  con- 
sent of  either  owner  must  be  alleged;  Jones  v.  State  (Tex.  Cr.),  20  S. 
W.  395,  an  indictment  charging  burglarious  entry  to  take  separate 
property  of  two  owners  is  defective  if  it  does  not  allege  nonconsent  of 
said  owners;  dissenting  opinion  in  Smith  v.  State,  21  Tex.  Ap.  126,  17 
8.  W.  555,  following  rule,  but  majority  not  passing  on  point. 

Each  and  Every  Act  and  Declaration  Made  in  Pnrsnance  of  a  com- 
mon design  before  or  after  one  joins  a  conspiracy  is  admissible  in  evi- 
dence against  him. 

Approved  in  Wallace  v.  State,  46  Tex.  Cr.  349,  81  S.  W.  969,  and 
Long  V.  State,  23  Tex.  Ap.  712,  5  S.  W.  189,  following  rule;  Blain  v. 
State,  33  Tex.  Cr.  250,  26  S.  W.  65,  affirming  conviction  of  murder  of 
one  who  entered  a  conspiracy  knowingly  after  the  plan  to  murder  de- 
ceased was  formed;  Hays  v.  State  (Tex.  Cr.),  57  S.  W.  835,  admitting 
a  statement  made  by  a  oodefendant  to  show  a  conspiracy. 

Acts  and  Declarations  Made  in  Pursuance  of  a  Common  Design  in 
the  absence  of  a  conspiracy  with  anyone  are  admissible  to  connect  the 
defendant  with  the  fraudulent  intent  of  another. 

Reaffirmed  in  Harris  v.  State,  31  Tex.  Cr.  414,  415,  20  S.  W.  917. 
Approved  in  Smith  v.  State,  48  Tex.  Cr.  249,  89  S.  W.  826,  admitting 
evidence  of  conspirator's  acts  in  procuring  arms  and  barricading  house. 

It  is  No  Error  to  Prove  That  Other  Property  was  Stolen  at  the  same 
time  when  necessary  to  establish  identity  or  to  make  out  defendant's' 
guilt  by  circumstances  connected  with  the  alleged  theft,  or  to  explain 
defendant's  intent. 

Approved  in  Williams  v.  State,  38  Tex.  Cr.  137,  41  S.  W.  648,  re- 
versing where  evidence  of  a  former  crime  was  admitted  without  testi- 
mony tending  to  connect  defendant  with  its  commisbion;  Cain  v.  State, 
42  Tex.  Cr.  212,  59  S.  W.  276,  admitting  testimony  of  acts  of  defend- 
ants against  deceased  prior  to  the  formation  of  the  conspiracy. 
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21  Tex.  Ap.  107-138,  17  S.  W.  652,  SMITH  ▼.  STATE. 

Wliere  One  Is  Obarged  as  a  Ckmqdrator,  Evidence  of  What  was  Said 
and  done  by  other  conspirators'  must  be  limited  to  their  acts  and 
declarations  done  while  the  conspiracy  was  pending,  and  in  further- 
ance of  the  design. 

Approved  in  Proctor  v.  State,  54  Tex.  Cr.  258,  112  S.  W.  771,  admit- 
ting evidence  that  defendant's  brother  procured  cartridge  for  pistol; 
Chapman  v.  State,  45  Tex.  Gr.  484,  76  S.  W.  479,  admitting  acts  and 
declarations  of  conspirators  im  pursuance  of  the  common  design; 
Stevens-  v.  State,  42  Tex.  Cr.  172,  59  S.  W.  548,  declarations  of  con- 
spirators before  or  after  formation  of  conspiracy  admissible  to  prove 
common  design;  Willeys  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  573,  and 
Armstead  v.  State,  r2  Tex.  Ap.  59,  2  S.  W.  629,  reversing  whore  state- 
ments of  a  codef endant  made  after  the  commission  of  an  offense  were 
admitted  in  evidence;  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W. 
129,  admitting  testimony  of  a  bill  of  sale  executed  after  the  offense 
charged  was  committed  where  it  was  executed  in  consummation  of  the 
conspiracy;  Wood  v.  State  (Tex.  Cr.),  26  S.  W.  625,  statements  made 
by  persons'  arrested  with  defendant  before  his  arrest  was  inadmissible. 

An  Accomplice  is  One  Whose  Acts  are  All  Performed  before  the 
commission  of  an  offense,  while  a  principal  may  perform  some  ante- 
cedent act,  but  when  the  offense  is  actually  committed  is  doing  his 
part  of  the  work  in  furtherance  of  the  common  purpose. 

Approved  in  Blain  v.  State,  24  Tex.  Ap.  636,  7  S.  W.  240,  Phillips  v. 
State,  26  Tex.  Ap.  248,  8  Am.  St.  Bep.  477,  9  S.  W.  560,  both  reaffirm- 
ing rule;  O'Quinn  v.  State,  55  Tex.  Cr.  26,  115  S.  W.  44,  accused  must 
have  been  present  or  in  some  way  participating  in  commission  of 
crime;  Bartnett  v.  State,  46  Tex.  Cr.  460,  80  S.  W.  1014,  accused  not 
principal  unless  he  was  standing  watch  or  doing  some  other  act 
manifesting  continuous  co-operation;  Mitchell  v.  State,  44  Tex.  Cr.  229, 
70  S.  W.  209,  accused  not  principal  where  he  simply  furnished  gun  with 
which  to  kill  hog;  Watson  v.  State,  21  Tex.  Ap.  607,  1  S.  W.  451,  hold- 
ing defendant  was  a  principal  where  he  entered  into  an  agreement 
with  one  to  steal  hogs  and  assisted  in  the  theft;  Neiderluck  v.  State, 
23  Tex.  Ap.  41,  3  S.  W.  575,  holding  defendants  entering  a  house  by 
means  of  a  domestic  are  principals;  Kirby  v.  State,  23  Tex.  Ap.  24, 
5  S.  W.  172,  a  party  is  a  principal  when  he  acts  in  pursuance  of  a 
common  design;  Collins  v.  State,  24  Tex.  Ap.  152,  5  S.  W.  851,  revers- 
ing where  the  evidence  was'  sufficient  to  show  that  defendant  partic- 
ipated in  the  commiseion  of  the  offense  though  preeent;  Gentry  v. 
State,  24  Tex.  Ap.  487,  6  S.  W.  321,  reversing  where  the  court  in- 
structed the  jury  that  defendant  was  a  principal  if  he  and  Homer 
Smith,  the  principal,  were  acting  together  fraudulently  and  the  horses 
were  taken  by  either  of  them;  Mason  v.  State,  31  Tex.  Cr.  310,  311,  20 
S.  W.  565,  566,  holding  defendant  was  a  principal  where  he  acted  in 
common  design  but  was  not  present  at  the  commission  of  the  offense; 
Harris  v.  State,  31  Tex.  Cr.  414,  20  S.  W.  917,  admitting  evidence 
showing  threats  by  defendant  against  deceased  prior  to  the  formation 
of  the  conspiracy;  Trimble  v.  State,  33  Tex.  Cr.  400,  26  S.  W.  727, 
affirming  conviction  where  defendant  built  a  pen,  in  furtherance  of  a 
common  design,  in  which  to  put  hogs  stolen  by  his  confederates;  Bix 
V.  State,  33  Tex.  Cr.  358,  26  S.  W.  506,  reversing  where  the  evidence 
shows  that  defendant  charged  as  a  principal  temporarily  abandoned 
the  conspiracy;  Tittle  v.  State,  35  Tex.  Cr.  98,  31  S.  W.  678,  reversing 
where  the  court  instructed  that  defendant  was  a  principal  who  had 
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agn^eed  to  a  criminal  aet  but  was  not  present  when  it  was  committed; 
Dawson  v.  State,  38  Tex.  Cr.  56,  41  S.  W.  600,  reversing  where  one 
is  charged  as  a  principal  and  the  evidence  shows  that  he  only  advised 
his  confederates;  Stevens  v.  State,  42  Tex.  Cr.  172,  59  S.  W.  548,  one 
entering  a  conspiracy  after  its  formation  is  a  principal;  dissenting 
opinion,  Watson  v.  State,  21  Tex.  Ap.  611,  17  S.  W.  552,  majority  hold- 
ing defendant  was  a  principal  when  he  assisted  in  the  commission  of 
a  theft. 

Miscellaneous. — Bix  v.  State,  33  Tex.  Cr.  359,  26  S.  W.  506,  to  con- 
vict one  as  an  accomplice  he  must  be  indicted  as  such. 

21  Tex.  Ap.  133-140,  17  S.  W.  568,  SMITH  ▼.  STATE. 

Under  an  Indictment  for  Theft  of  Cattle,  one  may  be  convicted  of 
willfully  driving  cattle  from  their  accustomed  range. 

Approved  in  Campbell  v.  State,  22  Tex.  Ap.  269,  2  S.  W.  826,  re- 
affirming rule ;  Long  v.  State,  39  Tex.  Cr.  463,  464,  73  Am.  St.  Bep.  957, 
46  S.  W.  822,  823,  under  an  indictment  for  theft  one  cannot  be  con- 
victed for  willfully  driving  stock  from  their  accustomed  range. 

A  PrlnciiMd  Under  Article  74  of  Penal  Gode  "is  he  that  is  the  actor 
or  absolute  perpetrator  of  the  crime"  (per  Hurt,  J.,  dissenting). 

Approved  in  dissenting  opinion  in  Watson  v.  Slate,  21  Tex.  Ap.  60S, 
17  S.  W.  550,  majority  holding  one  who  performs  the  part  assigned 
him  under  an  agreement  for  theft  is  a  principal. 

Miscellaneous. — Smith  v.  State,  21  Tex.  Ap.  106,  17  S.  W.  564,  re- 
ferred to  as  a  companion  case. 

21  Tex.  Ap.  148-162,  17  a  W.  466,  BOLLINS  ▼.  STATS. 

Where  a  Forged  Order  for  Goods  is  in  the  Possession  of  defend nnt, 
notice  must  be  served  on  him  to  produce  it,  or  secondary  evidence  will 
be  used  to  prove  its  contents. 

Approved  in  Hendricks  v.  State,  26  Tex.  Ap.  177,  see  9  S.  W.  555, 
an  order  for  merchandise  may  be  the  subject  of  forgery. 

21  Tex.  Ap.  153-164,  17  8.  W.  426,  I.TLE  ▼.  STATE. 

It  is  Error  to  Exclude  Documentary  Evidence  tending  to  show  de- 
fendant had  a  legal  right  to  carry  a  pistol. 

Approved  in  Carroll  v.  State  (Tex.  Cr.),  57  S.  W.  94,  error  to  ex- 
clude testimony  tending  to  show  defendant  had  a  capias  to  arrest  a 
neg^o  and  was  authorized  to  carry  a  weapon. 

The  Object  of  the  Code  in  Bestrlcting  the  Oarrsrlng  of  arms  is  not 
to  punish  under  circumstances  which  clearly  show  that  the^e  was  no 
l^::ention  to  violate  the  act. 

Approved  in  Miles  v.  State,  52  Tex.  Cr.  563,  124  Am.  St.  Bep.  1106, 
108  S.  W.  378,  defendant  not  guilty  where  he  did  not  know  that 
pistol  was  in  his  pocket;  Mays  v.  State,  51  Tex.  Cr.  35,  101  S.  W.  234, 
that  traveler  stopped  at  lunch  counter  not  sufficient  deflection  from 
journey  to  authorize  conviction;  Lann  v.  State  (Tex.  Ap.),  497,  8 
Am.  St.  Rep.  446,  8  S.  W.  651,  reversing  where  defendant  had  no  in- 
tent to  violate  the  law;  Boisseau  v.  State  (Tex.  Ap.),  15  S.  W.  118, 
one  cannot  be  convicted  for  carrying  a  pistol  from  his  residence  to  his 
place  of  business  for  the  purpose  of  cleaning  it;  Bines  v.  State  (Tex. 
Cr.),  38  S.  W.  1017,  reversing  conviction  for  carrying  a  weapon  where 
defendant  carried  it  from  his  residence  to  a  store  to  obtain  some  cart- 
ridges. 
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21  Tex.  Ap.  100^162,  17  S.  W.  632,  BOBINSON  ▼.  STATE. 

Vliere  an  Offemie  of  Different  Degrees  is  Charged,  the  statute  which 
declares  that  the  jury  may  find  the  defendant  not  guilty  of  the  higher, 
but  guilty  of  any  degree  inferior  to  that  charged,  is  not  mandatory  so 
far  as'  an  acquittal  of  the  higher  degree  is  concerned,  the  finding  of 
the  lesser  being  per  se  an  acquittal  of  the  higher. 

Approved  in  Campbell  v.  State,  22  Tex.  Ap.  270,  2  S.  W.  827, 
Foster  v.  State,  25  Tex.  Ap.  545,  8  S.  W.  665,  and  Pickett  v.  State,  43 
Tex.  Cr.  8,  63  S.  W.  326,  all  reaffirming  rule;  Mixon  v.  State,  35  Tex. 
Or.  460,  34  S.  W.  290,  defendant  convicted  of  manslaughter  upon  a 
valid  indictment  is  acquitted  of  all  degrees  of  homicide  above  that; 
Oarza  v.  State,  39  Tex.  Cr.  362,  74  Am.  St.  Rep.  929,  46  S.  W.  243,  a 
mere  irregular  verdict  does  not  act  as  an  acquittal,  and  will  not  bar 
a  subsequent  prosecution  on  the  same  indictment;  dissenting  opinion 
in  Cornelius  v.  State,  54  Tex.  Cr.  195,  112  S.  W.  1061,  majority  ad- 
mitting evidence  of  murder  on  new  trial  after  reversal  of  conviction 
of  manslaughter.    See  note,  5  L.  R.  A.  (n.  s.)  572. 

Special  Pleas  of  Former  Acquittal  or  Ck)nYiction  are  unnecessary, 
and  are  not  required  in  the  same  tribunal  where  the  record  then  be- 
fore the  court  or  within  the  judicial  knowledge  of  the  court  presents* 
all  the  facts  concerning  the  former  trial  and  its  results. 

Reaffirmed  in  De  Leon  v.  State,  55  Tex.  Cr.  41,  114  S.  W.  829; 
Foster  v.  State,  25  Tex.  Ap.  544,  8  S.  W.  664.  Approved  in  Richardson 
v.  State,  47  Tex.  Cr.  595,  85  S.  W.  282,  court  may  find  plea  of  former 
acquittal  unfounded  by  inspecting  record.    See  note,  4  L*  R.  A.  543. 

Distinguished  in  Benson  v.  State,  53  Tex.  Cr.  255,  109  S.  W.  167, 
plea  of  former  conviction  in  another  case  mu&t  contain  indictment, 
verdict  and  judgment;  State  v.  Houghton,  45  Or.  115,  75  Pac.  889, 
defense  of  former  acquittal  cannot  be  raised  for  first  time  on  motion 
for  new  trial. 

Miscellaneous. — Cited  in  Woodward  v.  State,  42  Tex.  Cr.  197,  58  S. 
W.  138,  holding  mere  temporary  absence  of  a  juror  is  not  prejudicial 
to  defendant  when  the  record  fails  to  show  that  he  conversed  with 
anyone. 

21  Tex.  Ap.  163-172,  17  S.  W.  421,  HABT  ▼.  STATE. 

A  Charge  of  tlie  Gonrt  Should  be  Oonsidered  as  a  Wbole,  and  nol  by 
isolated  parts. 

Approved  in  Steagald  ▼.  State,  22  Tex.  Ap.  491,  3  S.  W.  778,  sus- 
taining a  charge  which  contained  an  erroneous  construction  which  was 
cured  in  subsequent  portions  of  the  charge. 

Appellate  Oonrt  will  not  Bevlse  a  Charge  on  Appeal  when  the  de- 
fendant made  no  objection  to  it. 

Approved  in  Leache  v.  State,  22  Tex.  Ap.  314,  3  S.  W.  546,  reaffirming 
rule;  Roe  v.  State,  25  Tex.  Ap.  65,  8  S.  W.  465,  a  new  trial  will  be 
granted  where  the  court  failed  to  charge  the  law  applicable  to  the 
evidence  or  gave  an  erroneous  material  charge,  whether  defendant  ex- 
cepted or  not. 

It  is  Discretionary  With  the  Court  to  Entertain  a  Motion  for  a  new 
trial  before  the  adjournment  of  the  term,  when  the  motion  was  not 
filed  within  the  statutory  time. 

Approved  in  Leache  v.  State,  22  Tex.  Ap.  315,  3  S.  W.  547,  a  new 
trial  cannot  be  granted  on  A  supplementary  motion  made  at  a  sub- 
sequent term. 
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21  Tex.  Ap.  174-176,  17  S.  W.  142,  METCALF  ▼.  STATE. 

In  Misdemeanor  Gaeen,  tbe  Trial  Court  has  Full  Control  over  its 
judgments  until  adjournment  of  the  term,  and  can,  upon  its  own  mo- 
tion, set  aside  or  reform  the  same,  or  grant  a  new  trial  according  to 
the  justice  of  the  case  upon  the  merits  as  well  as  matters  of  form. 

Approved  in  McHowell  v.  State,  41  Tex.  Cr.  228,  53  S.  W.  630,  af- 
firming a  dismissal  of  an  appeal  from  a  justice's  court  where  the  tran- 
script on  appeal  from  the  justice's  court  did  not  contain  the  judgment. 

A  Scliool  Teacher  has  a  Bight  to  Take  from  a  Pupil  a  pistol  which 
the  latter  is  carrying  in  school. 

See  notes,  102  Am.  St.  Bep.  539;  65  L.  B.  A.  900. 

Miscellaneous. — ^Board  of  Education  v.  Purse,  101  Ga.  446,  65  Am. 
St.  Bep.  330,  28  S.  E.  905,  41  L.  B.  A.  593,  holding  board  of  education 
can  suspend  a  pupil  whose  parent  entered  the  classroom  and  used  in- 
sulting and  abusive  language  to  the  teacher. 

21  Toe.  Ap.  178-184,  17  S.  W.  168,  HABVEY  ▼.  STATE. 

Becord  of  a  Brand  Entered  After  Theft  and  the  Filing  of  the  in- 
dictment is  admissible  in  evidence. 

See  noite,  11  L.  B.  A.  (n.  s.)  89. 

Distinguished  in  Groom  v.  State,  23  Tex.  Ap.  87,  3  S.  W.  670,  revers- 
ing where  a  brand  recorded  after  theft  was  admitted  to  prove  owner- 
ship. 

21  Tez.  Ap.  184-188,  17  B.  W.  463,  PAYNE  v.  STATE. 

Defendant  must  Give  a  Beasonable  Explanation  of  his  possession  of 
recently  stolen  property. 

Approved  in  Morgan  v.  State,  25  Tex.  Ap.  515,  8  S.  W.  488,  affirm- 
ing conviction  where  defendant  failed  to  explain  his  possession  of 
recently  stolen  property.     See  note,  12  L.  B.  A.  (n.  s.)  210. 

21  Tex.  Ap.  191-198,  17  S.  W.  461,  PATE  t.  STATE. 

Motion  to  Dismiss  Appellant's  Second  Appeal  will  be  denied  where 
appellant  had  not  been  sentenced  before  his  first  appeal  and  where 
he  had  escaped  before  sentence. 

Approved  in  Washington  v.  State,  31  Tex.  Cr.  86,  19  S.  W.  901,  dis- 
missing defendant's  second  appeal  instituted  after  his  recapture  and 
after  his  previous  appeal  had  been  dismissed  on  account  of  his  escape 
from  prison;  dissenting  opinion  in  McGorquodale  v.  State,  54  Tex.  Cr. 
367,  98  S.  W.  888,  majority  correcting  judgment  to  include  9th  and 
10th  requirements  of  article  831,  Code  of  Criminal  Procedure. 

Appellate  Conrt  will  Beyerse  a  Felony  Conviction  where  the  tran- 
script on  appeal  did  not  bring  up  the  original  indictment  or  substitute 
an  indictment  supplied  in  the  manner  prescribed  by  law. 

Approved  in  Wolflf  v.  State  (Tex,  Cr.),  23  S.  W.  799,  reversing  where 
the  indictment  .was  lost  after  submisbion  had  a  copy  was  not  sub- 
stituted. 

It  is  Essential  to  a  Gonyiction  That  the  Defendant  pleaded  to  the 
indictment  or  that  the  plea  of  not  guilty  was  entered  for  him. 

Approved  in  State  v.  Chambers,  9  Idaho,  678,  75  Pac.  276,  reversing 
for  failure  of  clerk  to  read  indictment  and  state  defendant's  plea. 
See  note,  13  L.  B.  A.  (n.  s.)  812. 

21  Tez.  Ap.  198-200,  18  S.  W.  96,  TUBNEB  ▼.  STATE. 

Where  an  Indictment  was  Quashed  After  the  Parties  had  announced 
ready,  for  trial  and  a  new  indictment  was  filed  instanter,  it  was  error 
not  to  discharge  the  defendant  when  the  indictment  was  quashed. 
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Approved  in  Cobb  v.  State,  51  Tex.  Cr.  466,  102  8.  W.  1152,  seal  of 
district  clerk  could  not  be  affixed  to  transcript  after  latter  had  been 
filed  in  county  court;  Stepp  v.  State  (Tex.  Cr.),  77  S.  W.  788,  filing 
new  information,  after  loss  of  old  one,  makes  a  new  one;  McKinney  ▼. 
State,  41  Tex.  Cr.  414,  55  S.  W.  338,  defendant  is  entitled  to  a  con- 
tinuance where  the  state  files  a  new  indictment  on  a  reversal. 

21  Tex.  Ap.  200-200,  17  S.  W.  126,  HXJMBABD  ▼.  STATE. 

An  Indictment  Oharglng  Slander  Should  Set  Forth  the  slanderous 
words  constituting  the  alleged  imputation. 

Approved  in  Dobbs  v.  State,  55  Tex.  Cr.  485,  117  S.  W.  800,  revers- 
ing where  words  imputing  want  of  chastity  not  proved  substantially 
as  alleged;  Frisby  v.  State,  26  Tex.  Ap.  183,  9  S.  W.  463,  indictment 
charging  slander  must  substantially  set  forth  the  imputation. 

SlanderouB  Words  must  be  Proved  Substantially  as  alleged. 

Approved  in  West  v.  State,  44  Tex.  Cr.  419,  71  S.  W.  968,  reversing 
because  of  variance  in  form  of  expression. 

Miscellaneous. — Cited  in  Rainwater  v.  State,  46  Tex.  Cr.  497,  81  S. 
W.  39,  reversing  for  failure  to  charge  that  slanderous  words  must  have 
been  spoken  maliciously  and  wantonly. 

21  Tez.  Ap.  210-213,  17  B.  W.  725,  WITHEBS  ▼.  STATE. 

An  Indictment  Charging  the  Exhibition  of  a  gaming-table  in  city 
of  Denton  is  not  supported  by  evidence  that  it  was  exhibited  in  Den- 
ton county. 

Approved  in  Stiff  v.  State,  21  Tex.  Ap.  256,  17  S.  W.  727,  following 
rule;  Nicholas  v.  State,  23  Tex.  Ap.  327,  5  S.  W.  242,  where  an  in- 
dictment charges  that  rape  was  committed  by  force  and  threats,  an 
allegation  of  the  age  of  injured  female  need  n^t  be  proved;  Coffelt  v. 
State,  27  Tex.  Ap.  616,  11  Am.  St.  Bep.  206,  11  S.  W.  640,  reversing 
where  an  unnecessary  descriptive  allegation  was  not  proved;  Cronin 
V.  State,  30  Tex.  Ap.  279,  17  S.  W.  410,  reversing  where  an  allegation 
of  joint  rental  was  not  proved;  North  Dakota  v.  Fallon,  2  N.  D.  512, 
52  N.  W.  319,  reversing  where  particular  circumstances  and  particular 
acts  descriptive  of  the  assault  were  not  proven. 

Where  an  Indictment  is  Lost,  a  substitute  may  be  used. 

Approved  in  McDowell  v.  State,  65  Tex.  Cr.  599,  117  S.  W.  832,  re- 
affirming rul«;  Alexander  v.  State,  53  Tex.  Cr.  505,  111  S.  W.  145, 
permitting  substitution  of  complaint  and  information. 

21  Tex.  Ap.  21S-215,  17  S.  W.  262,  DAT  ▼.  STATE. 

An  Information  Charging  That  Defendant  "did  unlawfully  on 
Sunday  sell  to  certain  persons  unknown  to  affiant  certain  drinks  of 
whisky,  said  Day  being  then  and  there  a  liquor  dealer"  is  sufficient 
to  charge  the  offense  of  selling  merchandise  on  Sunday. 

Approved  in  Bowen  v.  State,  28  Tex.  Ap.  104,  12  S.  W.  413,  recital 
in  a  bail  bond  that  principal  is  charged  with  unlawfully  selling 
liquor  on  Sunday  is  defective,  for  it  names  no  offense;  Searcy  v. 
State,  40  Tex.  Cr.  462,  51  S.  W.  1120,  whisky  is  a  beverage  and  its 
sale  on  Sunday  is  prohibited.     See  note,  10  L.  B.  A.  243. 

Oonrt  Need  not  Charge  That  the  Burden  is  upon  the  State  to  prove 
the  offense,  where  it  charges  that  defendant  is  presumed  to  be  inno- 
cent till  his  guilt  is  established  by  legal  evidence,  and  in  ease  of  a 
reasonable  doubt  as  to  his  guilt,  he  is  entitled  to  be  acquitted. 

Approved  in  Lewis  v.  State  (Tex.  Cr.),  59  S.  W.  887,  Huggins  v. 
State,  42  Tex.  Cr.  366,  60  S.  W.  52,  and  Bobinson  v.  State   (Tex. 
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Or.),  63  S.  W.  870,  all  reaffirming  rule;  Clark  ▼.  State  (Tex.  Or.), 
59  S.  W.  887,  instructing  the  jury  to  acquit  if  they  have  reasonable 
doubt  as  to  defendant's  guilt  is  not  error. 

Defendant  must  Beserve  His  Exceptions  to  a  Charge  when  he 
objects  to  it. 

Beaffirmed  in  Anderson  ▼.  State,  34  Tex.  Cr.  97,  29  S.  W.  384; 
]>ttnbar  v.  State,  34  Tex.  Cr.  597,  31  S.  W.  401. 

21  Tex.  Ap.  215-222,  17  a  W.  255,  BBITT  T.  STATE. 

Evidence  of  the  General  Character  of  a  Witness  for  truth  and 
veracity  is  not  admissible  where  the  conflict  in  his  testimooy  is 
relative  to   matters  occurring  after  the   commission   of  the   offense. 

Approved  in  Warren  ▼.  State,  51  Tex.  Cr.  599,  103  S.  W.  888, 
reversing  because  evidence  introduced  of  prosecutrix's  reputation  for 
truth  and  veracity;  Payne  v.  State,  40  Tex.  Cr.  295,  50  S.  W.  365, 
evidence  of  the  general  reputation  of  a  witness  for  truth  and  verac- 
ity is  not  admissible  where  the  cross-examinSltion  indicates  ^elf-contra- 
diction. 

21  Tex.  Ap.  222-241,  67  Am.  Bep.  612,  17  8.  W.  140,  BBUMl^EY  v. 
STATE. 

Evidence  of  Wliat  were  the  Motives  of  Deceased  in  going  to 
defendant's  house  where  they  were  uncommunicated  to  defendant 
and  could  not  affect  defendant's  conduct  are  inadmissible. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  289,  109  S.  W.  142,  reaffirm- 
ing rule;  Clark  v.  State,  56  Tex.  Cr.  298,  120  S.  W.  182,  statement  of 
deceased,  made  while  drawing  pistol,  that  he  was  going  to  arrest 
defendant,  inadmissible;  Gant  v.  State,  55  Tex.  Cr.  291,  116  S.  W. 
805,  rejecting  decedent's  declaration  made  before  going  to  barn 
where  killing  occurred;  Winn  v.  State,  54  Tex.  Cr.  541,  113  S.  W. 
919,  where  defendant  accused  deceased  of  burning  his  barn,  reject- 
ing evidence  of  alibi  as  to  that  crime;  Gray  v.  State,  47  Tex.  Cr.  377, 
83  S.  W.  705,  evidence  as  to  previous  difficulty  in  which  defendant 
had  no  part,  inadmissible;  Burnett  v.  State,  46  Tex.  Cr.  119,  79  S. 
W.  551,  rejecting  evidence  that  deceased  had  abandoned  intention  of 
killing  defendant;  Clay  v.  State,  44  Tex.  Cr.  137,  69  S.  W.  41^,  state- 
ment of  deceased  that  he  was  nervous  and  had  a  headache  inad- 
missible; Adams  v.  State,  44  Tex.  Cr.  67,  68  S.  W.  271,  rejecting 
evidence  of  peaceful  mission  of  deceased;  Childers  v.  State,  30  Tex. 
Ap.  194,  28  Am.  St.  Bep.  900,  16  S.  W.  904,  error  not  to  permit 
defendant  to  show  that  the  desperate  character  of  deceased  was  such 
as  calculated  to  create  a  reasonable  apprehension  of  death  or  serious 
bodily  injury  in  one  attacked  by  him;  Ball  v.  State,  29  Tex.  Ap.  125, 
14  S.  W.  1013,  error  to  admit  a  declaration  made  by  deceased  previ- 
ous to  leaving  home  on  the  night  of  the  homicide.  See  note,  3  L. 
B.  A.  (n.  s.)  525. 

A  Person  may  Act  in  Self-defense  npon  Seasonable  Appearances 
of  danger,  and  whether  the  danger  is  apparent  or  not  is  to  be  deter- 
mined from  defendant's  standpoint. 

Approved  in  Stell  v.  State  (Tex.  Cr.),  58  S.  W.  76,  Wooley  v. 
State  (Tex.  Cr.),  64  S.  W.  1054,  Wall  v.  State  (Tex.  Cr.),  62  S.  W. 
1063,  Adams  v.  State  (Tex.  Cr.),  64  S.  W.  1056,  Stanton  v.  State, 
42  Tex.  Cr.  271,  69  S.  W.  272,  Nelson  v.  State  (Tex.  Cr.),  58  S.  W. 
108,  and  Fuller  v.  State,  30  Tex.  Ap.  564,  17  S.  W.  1109,  all  holding 
declarations  of  deceased  unknown  to  defendant  and  which  did  not 
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influence  defendant  are  inadmiefiible;  Casner  v.  State,  43  Tex.  Or. 
14,  62  S.  W.  915,  reversing  where  a  witness  was  permitted  to  relate 
what  deceased  told  him  to  tell  to  defendant  and  there  is  no  evidence 
that  the  message  was  conveyed;  Cochran  v.  State,  28  Tex.  Ap.  431, 
13  S.  W.  653,  Spearman  v.  State,  23  Tex.  Ap.  230,  4  S.  W.  588,  PatUlo 
T.  State,  22  Tex.  Ap.  594,  3  S.  W.  768,  all  reversing  where  the  court 
failed  to  instruct  the  jury  to  look  at  the  danger  from  defendant's 
standpoint.    tSee  notes,  7  Am.  St.  Bep.  579;  3  L.  B.  A.  (n.  s.)  538. 

21  Tez.  Ap.  241-244,  17  8.  W.  425.  LEE  T.  STATE. 

It  is  Error  not  to  Obarge  npon  Jostlflable  Homlcid*  where  the 
evidence  shows  that  defendant  sought  to  avoid  trouble  with  deceased, 
that  the  acts  of  deceased  were  such  as  to  induce  defendant  to  believe 
that  deceased  was  about  to  inflict   death  or  serious  bodily  injury. 

Approved  in  High  v.  State,  26  Tex.  Ap.  568,  8  Am.  St.  Bep.  490, 
10  8.  W.  239,  and  Williams  v.  State,  22  Tex.  Ap.  504,  4  S.  W.  65, 
one  unlawfully  attacked  may  kill  without  retreating  when  he  rea- 
sonably thinks  he  is  in  danger  of  death  or  serious  bodily  injury. 
See  note,  45  L.  B.  A.  689. 

21  T«Z.  Ap.  245-249,  17  8.  W.  474,  THtTSTON  v.  STATE. 

Where  a  Person  Seeks  or  Brings  on  a  DifELculty  and  arms  himself 
with  the  intention  of  taking  life  or  doing  some  serious  bodily  injury, 
and  willingly  takes  life,  he  cannot  claim  the  benefits  of  the  law  of 
self-defense. 

Beaffirmed  in  Sullivan  y.  State,  31  Tex.  Cr.  488,  37  Am.  St.  Bep. 
827,  20  S.  W.  928;  Tate  v.  State,  35  Tex.  Cr.  235,  33  S.  W.  122.  See 
note,  45  L.  B.  A.  689,  693. 

Where  Defendant  Proroked  a  Difllculty  With  the  Intention  of 
committing  battery,  the  killing  would  be  manslaughter  if  done  to 
save  his  own  life. 

Beaffirmed  in  Cahn  v.  State,  27  Tex.  Ap.  738,  11  S.  W.  727. 

21  Tex.  Ap.  240-255,  17  8.  W.  464,  BOAOH  v.  STATE. 

Where  Defendant  was  a  Mere  Trespasser  and  thus  provoked  the 
occasion  which  resulted  in  his  shooting  deceased  without  any  intent, 
SQch  killing*  would  be  manslaughter. 

Approved  in  Cahn  v.  State,  27  Tex.  Ap.  738,  11  S.  W.  727,  where 
defendant  provoked  a  combat  with  deceased  without  the  intention  of 
killing  him  he  would  be  guilty  of  manslaughter;  State  v.  Short,  121 
l4L  1035,  46  So.  1008,  mere  act  and  manner  of  defendant  in  approach- 
ing decedent  might  be  such  provocation  as  would  take  away  right 
of  self-defense.    See  note,  45  L.  B.  A.  693,  698,  708. 

81  Tex.  Ap.  25&^257,  17  8.  W.  624,  WTTiTJAMS  v.  STATE. 

Instance  of  Insal&ciMicy  of  Evldenca  to  Oonvict  of  disturbing 
peace  by  cursing  in  public  place. 

See  note,  13  L.  B.  A.  164. 

81  TSK.  Ap.  260-263,  17  8.  W.  254,  YOASUM  V.  STATE. 

Where  an  Indictment  Ohargee  That  Defendant  willfully  drove 
eattle  from  their  aceustomed  range,  the  word  "willfully"  means  with 
evil  intent,  or  that  the  act  was  done  without  reasonable  ground  to 
believe  that  the  tame  was  lawful. 
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Approved  in  State  v.  Alcorn,  78  Tex.  393,  14  S.  W.  665,  an  official 
act  done  or  omitted  is  not  willful  unless  the  officer  knew  or  believed 
it  was  his  duty  to  do  or  omit  the  a«t,  and  with  such  knowledge 
and  with  intent  to  do  wrong  acted  or  omitted  to  act. 

21  Tex.  Ap.  264-267,  17  8.  W.  144,  BAKEB  y.  STATE. 

The  Word  ''Willful"  Means  With  EvU  Intent  or  legal  malice,  or 
without  reasonable  ground  for  believing  the  act  to  be  lawful. 

Approved  in  Windon  v.  State,  56  Tex.  Cr.  199,  119  S.  W.  310,  re- 
versing conviction  of  perjury  where  court  had  failed  to  define  terms 
"willfully"  and  "deliberately";  Steber  v.  State,  23  Tex.  Ap.  179,  4 
S.  W.  882,  reversing  where  the  word  "willful"  was  not  defined. 

21  Tex.  Ap.  267-269,  17  &  W.  465,  BEDDICK  v.  STATE. 

Whilst  Scire  Facias  Cases  are  Quasi  Criminal  Cases,  yet  all  pro- 
ceedings after  judgment  nisi  are  liable  and  held  to  be  governed  by 
the  rules  in  civil  cases. 

Distinguished  in  Hutchings  v.  State,  24  Tex.  Ap.  244,  6  S.  W.  35, 
county  court  of  Titus  county  can  render  a  final  judgment  at  a  crim- 
inal term. 

21  Tex.  Ap.  275-276,  17  8.  W.  429,  MILLER  V.  STATE. 

An  Appeal  Bond  from  a  Justice's  Court  Need  not  Name  the  offense 
with  which  defendant  is  convicted. 

Approved  in  Cyechawaich  v.  State,  23  Tex.  Ap.  431,  5  S.  W.  119, 
an  appeal  bond  from  a  justice  court  need  only  substantially  comply 
with  the  statute;  Kirk  v.  State  (Tex.  Or.),  22  S.  W.  21,  an  appeal 
bond  from  a  justice  court  need  not  clearly  set  forth  the  offense  for 
which  defendant  was  convicted. 

An  Appeal  Bond  in  not  Less  Than  Double  tbe  Amount  of  the  judg- 
ment must  be  approved  by  the  court  from  whose  judgment  the  appeal 
is  taken. 

Reaffirmed  in  Ward  v.  State,  38  Tex.  Gr.  546,  43  S.  W.  985. 

21  Tex.  Ap.  277-308,  17  8.  W.  471,  SMITH  v.  STATE. 

The  Means  of  Knowledge  of  Compurgators  for  a  Change  of  venue 
in  criminal  case  may  be  attacked  by  affidavit. 

Approved  in  Scott  v.  State,  23  Tex.  Ap.  564,  5  S.  W.  144,  no  error 
to  refuse  to  pall  three  compurgators  where  their  means  of  knowledge 
was  attacked  by  a  counter-affidavit  of  the  district  attorney  sup- 
ported by  oral  testimony  of  seven  witnesses;  Meuly  v.  State,  26  Tex. 
Ap.  301,  8  Am.  St.  Bep.  481,  9  S.  W.  564,  denying  change  of  venue 
where  the  means  of  knowledge  of  compurgators  was  attacked  by  a 
counter-affidavit  of  the  district  attorney. 

Appellate  Court  will  Presume,  in  Absence  of  Anything  to  the  con- 
trary, that  a  jury  summoned  by  the  sheriff  under  direction  from  the 
court  were  selected  in  the  manner  required  by  law. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  487,  3  S.  W.  775,  ap- 
pellate court  will  not  presume  mere  irregularities  are  correct  where 
they  affect  defendant's  rights;  Carrall  v.  State,  53  Neb.  435,  73  N. 
W.  940,  court  can  direct  the  sheriff  to  summon  a  jury  where  there 
is  no  panel  of  jurors. 

It  is  not  Erroneous  to  Admit  Voluntary  Statements  made  by  do- 
eeaeed  fifteen  minutes  after  he  was  shot  when  they  sprang  out  of  the 
fiirincipal  fact  and  tended  to  explain  it. 
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Approved  in  Fuleher  y.  State,  28  Tex.  Ap.  471,  13  S.  W.  751,  ad- 
mitting BtatementB  made  by  defendant  thirty  minntes  after  he  was 
shot  and  as  soon  as  he  eonld  talk;  Castillo  v.  State,  31  Tex.  Cr.  152, 
37  Am.  St.  Rep.  797,  19  S.  W.  894,  admitting  voluntary  statements 
made  by  an  injured  child  shortly  after  the  commission  of  the  rape; 
Griffin  v.  State,  40  Tex.  Cr.  315,  76  Am.  St.  Bep.  721,  50  S.  W.  367, 
error  to  exclude  statements  made  by  defendant  immediately  after  the 
killing,  while  he  was  still  excited  and  before  he  had  left  the  place  of 
the  crime. 

Tbe  Extent  to  Which  ComiBel  may  Bead  Law-books  to  the  jury 
is  discretionary  with  the  trial  judge. 

Approved  in  Blum  v.  Jones,  86  Tex.  497,  25  S.  W.  696,  reading 
of  books  to  the  jury  calculated  to  have  effect  as  evidence  should 
not  be  permitted. 

It  ic  No  Error  to  Fall  to  Charge  upon  the  Law  of  circumstantial 
evidence  where  the  state  does  not  rely  wholly  upon  such  evidence  for 
eonviction. 

Approved  in  Jones  v.  State,  23  Tex.  Ap.  502,  5  S.  W.  139,  court 
need  not  eharge  upon  circumstantial  evidence  where  the  inculpatory 
facts  against  defendant  are  positive;  dissenting  opinion  in  Cabrera  v. 
State,  56  Tex.  Cr.  168,  118  S.  W.  1067,  majority  holding  charge 
unnecessary  where  presence  of  accused  near  place  of  crime  proved 
by  direct  evidence. 

Bemarke  by  the  Prosecutliig  Attorney  provoked  by  defendant's 
counsel  are  legitimate. 

Beaffirmed  in  Martin  v.  State,  41  Tex.  Cr.  246,  53  S.  W.  850,  and 
Katthews  v.  State,  41  Tex.  Cr.  101,  51  S.  W.  916. 

When  the  Correctness  of  a  Diagram  of  the  Locna  in  Quo  has  been 
established  by  the  testimony  of  the  delineator,  it  may  be  admitted 
in  evidence. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  370,  110  S.  W.  52,  admit- 
ting photographs  of  locality  of  murder. 

21  Tex.  Ap.  308-315,  17  8.  W.  428,  LIGHTS  V.  STATE. 

It  le  No  Error  to  Ask  a  Witness,  in  Order  to  Discredit  Him,  if 
he  had  not  been  in  the  penitentiary. 

Approved  in  Woodson  v.  State,  24  Tex.  Ap.  162,  6  S.  W.  185,  re- 
affirming rule;  Bearden  v.  State,  44  Tex.  Cr.  583,  73  S.  W.  19, 
defendant  impeached  by  showing  that  he  had  been  indicted  for 
cattle  theft;  Carroll  v.  State,  32  Tex.  Cr.  435,  40  Am.  St.  Rep.  790^ 
24  S.  W.  102,  no  error  to  permit  the  state  to  prove  that  one  of 
defendant's  witnesses  was  then  under  indictment  for  theft;  White 
V.  State,  33  Tex.  Cr.  178,  26  S.  W.  72,  a  witness  may  be  compelled 
to  answer  as  to  his  previous  crimes  where  his  credibility  is  attacked; 
Payne  v.  State,  40  Tex.  Cr.  292,  50  S.  W.  363,  and  Jackson  v.  State, 
33  Tex.  Cr.  287,  47  Am.  St.  Bep.  32,  26  S.  W.  196,  defendant  may  be 
cross-examined  as  to  his  previous  crimes  where  his  credibility  is 
attacked;  Brittain  v.  State,  36  Tex.  Cr.  410,  37  S.  W.  758,  evidence  of 
certain  misdemeanors  against  defendant  are  not  admissible  in  evi- 
dence to  impeach  his  testimony;  Clayton  v.  State  (Tex.  Cr.),  22  S. 
W.  404,  no  error  to  ask  defendant,  for  the  purpose  of  discrediting 
him,  if  he  had  been  convicted  of  burglary.  See  note,  82  Am.  St. 
Bep.  37. 
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DiBtinguished  in  Lee  ▼.  State,  45  Tex.  Cr.  52,  73  S.  W.  407,  evidence 
that  defendant  had,  several  months  before,  pleaded  guilty  to  similar 
offense,  is  inadmissible. 

Voluntary  Statements  Made  by  an  Injnred  Female  shortly  after 
the  alleged  rape  are  admissible  as  original  evidence. 

Approved  in  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Bep. 
797,  19  S.  W.  894,  admitting  voluntary  statements  made  by  an  injured 
female  immediately  after  the  commission  of  the  offense. 

21  Tez.  Ap.  315-317,  17  8.  W.  361,  OEOBQE  T.  STATE. 

Eyldence  That  Defendant  Bit  a  Small  Portion  out  of  the  rim 
of  the  prosecuting  witness'  ear  is  insufficient  to  support  a  conviction 
for  aggravated  assault. 

Approved  in  Head  v.  State,  52  Tex.  Cr.  490,  107  8.  W.  830,  evi- 
dence that  defendant  killed  prosecutor,  who  was  up  in  two  or  three 
days  and  entirely  well  in  eight  or  nine  days,  insufficient;  Black  v. 
State  (Tex.  Cr.),  67  S.  W.  114,  that  blows  stunned  prosecutor  and  cut 
gashes  that  had  to  be  sewed  up,  insufficient  where  he  was  not  dis- 
abled from  work;  Halsell  v.  State,  29  Tex.  Ap.  24,  18  S.  W.  418,  a 
conviction  for  an  aggravated  assault  on  ground  of  infliction  of  seri- 
ous bodily  injury  will  be  reversed  where  the  evidence  shows  that 
the  injury  was  not  serious;  Wilson  t.  State,  34  Tex.  Cr.  65,  29  S. 
W.  41,  evidence  that  wounds  inflicted  were  not  dangerous  is  not 
sufficient  to  justify  a  conviction  for  an  aggravated  assault;  Branch 
V.  State,  35  Tex.  Cr.  307,  33  S.  W.  357,  evidence  that  injured  party 
could  not  use  his  hands  for  ten  days  supports  an  allegation  of  serious 
bodily  injury;  Yeaary  v.  State  (Tex.  Or.),  66  S.  W.  1106,  arguendo 
while  sustaining  conviction  for  aggravated  assault  by  means  of  the 
fists. 

21  Tez.  Ap.  318-320,  17  S.  W.  127,  HABT  T.  STATE. 

State  may  Impose  Occupation  Tax  upon  attorney  at  law. 
See  note,  129  Am.  St.  Bep.  292. 

Under  Beylsed  Statutes,  ArticleB  4666,  4668  (occupation  tax  law), 
an  attorney  may  take  out  license  to  practice  law  for  three  months. 
See  note,  18  L.  B.  A.  409. 

21  Tez.  Ap.  320-328,  17  S.  W.  467,  NEIDEBLUOE  T.  STATE. 

"Woods"  and  ''Wood"  are  not  Idem  Sonans^  and  allegation  of  theft 
from  "Woods"  will  not  be  supported  by  proof  of  theft  from  "Wood." 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  70,  11  S.  W.  1024, 
"Wilkin"  and  "Wilkins"  are  not  the  same  name  nor  idem  sonans; 
Taussig  Y.  Glenn,  51  Fed.  411,  "Tanssing,  Livingston  A  Co."  is  not 
idem  sonans  with  "Taussig,  Livingston  &  Co.";  State  v.  Mohr,  55 
Mo.  Ap.  3(27,  "Mohr"  and  "Moores"  are  not  idem  sonans.  See  note, 
100  Am.  St.  Bep.  324,  354. 

Statements  Made  by  Defendant  While  In  Jail,  and  when  be  was 
not  cautioned  are  inadmissible. 

Approved  in  Bobinson  v.  State,  55  Tex.  Cr.  43,  114  S.  W.  811,  re- 
jecting statements  made  while  under  arrest  for  another  offense; 
Carter  v.  State,  23  Tex.  Ap.  511,  5  S.  W.  129,  error  to  show  that 
defendant  refused  to  tell  his  name  after  arrest. 

21  Tez.  Ap.  343-344,  17  8.  W.  261,  OIiAYTON  T.  STATE. 

Deputy  Sheriff  of  Any  County  la  a  Peace  Officer  and  can  lawfully 
carry  a  pistoL 


551  NOTES  ON  TEXAS  REPORTS.     21  Tex.  Ap.  344-357 

Approved  in  Black  y.  State,  48  Tex.  Cr.  64,  85  S.  W.  1144,  reveTS- 
iog  where  special  constable  of  one  county  carried  pistol  into 
another;  State  t.  Pollock,  49  Mo.  Ap.  447,  reversing  where  a  deputy 
constable  carried  a  pistol  into  a  courtroom  within  his  township. 

Distinguished  in  Bay  v.  State,  44  Tex.  Or.  158,  70  S.  W.  23,  police- 
man of  one  city  could  not  carry  pistol  into  public  assembly  in 
another. 

21  Tex.  Ap.  S44-348,  17  S.  W.  427,  LEDBETTEB  T.  STATE. 
Evidence  That  the  Paxtiee  were  Seen  In  Bed  Together  on  one 

occasion,  and  that  defendant  frequently  sent  provisions  to  the  house 
of  the  woman  and  admitted  being  father  to  her  child,  is  insufficient 
to  support  an  allegation  that  the  parties  unlawfully  lived  together. 
Approved  in  McCabe  v.  State,  34  Tex.  Cr.  419,  3D  S.  W.  1063, 
doubtful  evidence  that  defendants  occupied  the  same  room  is  insuffi' 
cient  to  support  the  charge  of  living  together;  Bradshaw  v.  State 
(Tex.  Cr.),  61  S.  W.  714,  evidence  that  parties  lived  on  the  same 
place  or  in  the  same  house  is  insufficient  to  prove  that  they  lived 
together;  Wood  v.  State  (Tex.  Cr.),  51  S.  W.  235,  reversing  where 
evidence  showed  a  "living  together"  and  the  allegation  was  "without 
living  together." 

21  Tez.  Ap.  348-349,  17  S.  W.  423,  KINNET  ▼.  STATE. 

Offenses  Defined  by  Statute  muBt  be  Charged  in  statutory  language, 
or  language  equivalent  thereto. 

See  note,  11  L.  R.  A.  530. 

Indictments  Charging  Statatoxy  Offenses  most  State  All  Facts  and 
circumstances  constituting  offense. 

See  note,  13  L.  B.  A.  609. 

21  Tex.  Ap.  349-351,  17  S.  W.  424,  JONES  ▼.  STATE. 

An  Indictment  Charging  an  Attack  ''With  Intent  Him  EUl  and 
murder"  is  fatal  in  omitting  the  preposition  "to"  before  the  words 
"kill  and  murder." 

Approved  in  Scroggins  v.  State,  36  Tex.  Cr.  118,  35  S.  W.  968, 
an  indictment  charging  burglary  of  a  house  "occupied  Wm.  Stovell" 
is  defective  in  omitting  the  preposition  "by"  after  the  word  "occu- 
pied. 


$f 


21  Tez.  Ap.  353-357,  17  S.  W.  422,  JAMES  T.  STATE. 

Medicated  Bitters  Producing  Intoxication  are  intoxicating  liquors. 

Reaffirmed  in  Dillard  v.  State,  31  Tex.  Cr.  472,  20  S.  W.  1107.  See 
notes,  20  L.  B.  A.  647;  2  L.  B.  A.  408. 

Appellate  Conrt  will  not  Bevlse  the  Bnllng  upon  an  application  for 
a  continuance  in  the  absence  of  a  bill  of  exceptions. 

Beaffirmed  in  Scott  v.  State,  23  Tex.  Ap.  565,  5  S.  W.  144. 

Appellate  Court  will  not  Presume  That  a  I>at7  has  been  performed 
by  a  private  person  under  no  obligation  to  perform  the  duty  imposed 
upon  him. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21,  pub- 
lication by  voluntary  aet  of  publisher  insufficient;  Ex  parte  Conley 
(Tex.  Cr.),  75  S.  W.  301,  local  option  election  invalidated  by  failure 
to  post  one  of  the  five  notices. 

Distinguished  in  Norman  ▼.  Thompson,  96  Tex.  253,  72  S.  W.  63, 
In  contest  of  election  under  article  3397,  Bevised  Statutes,  failure 
to  post  notice  prior  to  election  cannot  be  considered;  Norman  ▼• 
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Thompson,  30  Tex.  Civ.  538,  72  8.  W.  64,  local  option  election  not 
invalidated  because  one  of  five  notices  posted  nine  days  instead  of 
twelve,  where  result  not  affected;  Allen  v.  State  (Tex.  Cr.),  59  S.  W. 
265,  defendant  must  show  the  illegality  of  the  orders  of  the  county 
court  in  declaring  an  election;  Irish  v.  State,  34  Tex.  Gr.  131,  29  S. 
W.  779,  a  party  attacking  the  legality  of  an  election  must  prove 
that  the  proper  notices  were  not  posted. 

Officers  to  Hold  a  Iiocal  Option  Electloa  Need  not  he  Appointed 
at  the  time  the  order  for  election  was  made. 

Approved  in  Nelson  v.  State  (Tex.  Gr.),  75  S.  W.  503,  sufficient 
that  presiding  officers  of  general  election  theretofore  appointed 
acted. 

21  Tex.  Ap.  367-359,  17  B.  W.  158,  OAMEL  v.  STATE. 

Evidence  of  Defendant's  General  Bepotation  for  want  of  chastity 
is  inadmissible  where  defendant  is  charged  with  keeping  a  disorderly 
house. 

Reaffirmed  in  Owens  v.  State,  53  Tex.  Gr.  2,  108  S.  W.  380;  State 
▼.  Hull,  18  R.  I.  210,  26  Atl.  192,  20  L.  R.  A.  609.  Approved  in 
Machen  v.  State,  53  Tex.  Gr.  116,  109  S.  W.  126,  reversing  where  only 
evidence  that  defendant  kept  a  public  gambling  house  was  general 
reputation.     See  note,  20  L.  R.  A.  610. 

21  Tex.  Ap.  359--361,  17  S.  W.  256,  BAKEB  T.  STATE. 

Where  the  Defense  in  a  Scire  Facias  npon  a  Forfeited  Bail  Bond 
pleaded  the  general  denial,  the  bail  bond  should  have  been  intro- 
duced in  evidence. 

Approved  in  Nelson  v.  State,  44  Tex.  Cr.  596,  73  S.  W.  398,  re- 
versing where  judgment  nisi  not  introduced. 

Sureties  are  not  Liable  When  Principal  Subsequently  Appears  and 
shows  that  nonappearance  on  day  set  in  recognizance  was  caused  by 
his  illness. 

See  note,  23  L.  R.  A.  (n.  s.)   137. 

21  Tex.  Ap.  361-367,  17  S.  W.  260,  CRIST  ▼.  STATR 

The  Certificate  of  a  Trial  Judge  is  Conclusive  as  to  a  statement 
of  facts. 

Reaffirmed  in  Arcia  v.  State,  28  Tex.  Ap.  200,  see  2  S.  W.  599; 
Davenport  v.  State  (Tex.  Ap.),  11  S.  W.  837. 

Where  Defendant  Armed  With  a  Deadly  Weapon  provoked  a  com- 
bat, he  is  guilty  of  an  assault  to  murder. 

Approved  in  Spearman  v.  State,  23  Tex.  Ap.  229,  4  S.  W.  587, 
following  rule;  Habel  v.  State,  28  Tex.  Ap.  599,  13  S.  W.  1002,  and 
Gonzales  v.  State,  28  Tex.  Ap.  136,  12  S.  W.  735,  defendant  engaging 
in  a  mutual  combat  on  an  adequate  cause  is  only  guilty  of  man- 
slaughter for  killing  his  antagonist.  See  note,  45  L.  R.  A.  689,  694, 
696,  704. 

21  Tex.  Ap.  368-382,  17  a  W.  252,  JOHNSON  ▼.  STATE. 

A  Juror  is  Competent  Though  He  Stated  on  His  Voir  Dire  that 
he  had  formed  an  opinion  as  to  the  guilt  or  innocence  ei  defendant, 
but  that  he  could  render  an  impartial  verdict. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  625,  117  S.  W.  $69,  reaffirm- 
ing rule;  Parker  v.  State,  45  Tex.  Cr.  337,  77  S.  W.  785,  mere  fact 
that  juror  formed  opinion  from  reading  newspapers  or  hearsay  does 
not  disqualify;  Steagald  ▼.  State,  22  Tex.  Ap.  488,  3  S.  W.  776,  an 
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opinion  formed  by  a  jnror  upon  hearsay  evidence  which  would  not 
stop  him  from  rendering  an  impartial  verdict  does  not  disqualify 
him;  Suit  v.  State,  30  Tex.  Ap.  323,  17  S.  W.  459,  a  juror  who  can 
render  an  impartial  verdict  is  not  disqualified  though  he  has  formed 
an  opinion  of  the  case;  Ashton  v.  State,  31  Tex.  Cr.  481,  21  S.  W. 
47,  a  juror  who  could  give  an  impartial  trial,  though  he  had  formed 
an  opinion  from  reading  the  newspapers,  is  not  disqualified;  Keaton 
V.  State,  41  Tex.  Gr.  629,  57  S.  W.  1127,  a  juror  who  has  a  fixed 
opinion  as  to  guilt  of  defendant  in  participating  in  an  attempt  at 
robbery  at  which  the  deceased  was  killed,  but  who  has  no  opinion 
as  to  guilt  of  murder,  is  not  disqualified;  Territory  v.  Maldonado, 
9  N.  M.  633,  58  Pac.  351,  error  to  permit  statements  of  particular 
facts  made  by  an  injured  female  subsequent  to  the  alleged  assault. 

Error  to  Prove  by  a  Witness  tbe  Conduct  and  Declarations  of  the 
prosecutrix  after  the  commission  of  the  rape. 

Approved  in  Clay  v.  State,  44  Tex.  Cr.  137,  69  S.  W.  415,  statement 
by  deceased,  shortly  before  killing,  that  he  was  nervous  and  had 
headache,  inadmissible;  Castillo  v.  State,  31  Tex.  Cr.  150,  37  Am. 
St.  Bep.  795,  19  S.  W.  893,  voluntary  statements  made  by  an  injured 
female  shortly  after  the  commission  of  the  ofi^ense  are  admissible  as 
res  gestae. 

It  is  Beversible  Error  to  Oharge  That  tbe  Borden  of  Proof  is  on 
the  defendant  to  show  by  a  preponderance  of  evidence  the  facts 
establishing  his  defense  of  alibi. 

Approved  in  Ayres  v.  State,  21  Tex.  Ap.  404,  405,  17  S.  W.  254, 
error  to  charge  that  defendant  must  prove  an  alibi  by  a  preponder- 
ance of  evidence;  State  v.  McClellan,  23  Mont.  535,  75  Am.  St.  Bep. 
560,  59  Pac.  925,  burden  of  proof  is  not  altered  by  the  defence  of 
alibi;  State  v.  Taylor,  118  Mo.  170,  177,  24  S.  W.  453,  455,  error  to 
instruct  that  the  jury  must  find  that  defendant  was  at  another  place 
to  acquit;  Casey  v.  State,  49  Neb.  407,  68  N.  W.  644,  error  to  impose 
upon  defendants  the  burden  of  proving  an  alibi.    See  note,  41  L.  B. 

A.  541. 

Miscellaneous. — Johnson  v.  State,  27  Tex.  Ap.  172,  11  S.  W.  106, 
reversing  on  subsequent  appeal. 

21  Tex.  Ap.  382-S99,  17  S.  W.  159,  LEOOETT  V.  STATE. 

Where  the  Evidence  Shows  That  Defendant  had  Been  Struck  on 
the  head,  which  caused  insanity,  and  that  deceased  was  not  the 
person  who  aroused  the  passion  the  court  should  charge  upon  the 
law  of  manslaughter. 

Approved  in  Sherar  v.  State,  30  Tex.  Ap.  351,  17  S.  W.  622,  no 
error  to  exclude  evidence  of  a  difficulty  which  defendant  had  with 
a  third  party  previous  to  the  homicide  where  it  has  no  connection 
with  the  homicide;  State  v.  Yarborough,  39  Kan.  595,  18  Pac.  481, 
holding  defendant  guilty  of  murder  in  the  first  degree  where  he 
had  time  to  cool  after  being  struck  by  deceased  before  he  killed 
him;  Honeycutt  v.  State,  42  Tex.  Cr.  132,  96  Am.  St.  Bep.  797,  57 
S.  W.  807,  holding  defendant  guilty  of  manslaughter  where  he  killed 
his  daughter  while  making  an  attack  upon  his  wife.    See  note,  63  L. 

B.  A.  666. 

Moderate  Drinking,  After  "Which  Party  is  Stmck  Blow  on  head, 
which  puts  him  in  such  condition  that  he  cannot  distinguish  right 
from  wrong,  is  not  voluntary  intoxication^  and  creates  criminal  irre- 
sponsibility. 

See  note,  36  L.  B.  A.  482. 
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21  Tex.  Ap.  399^06,  17  8.  W.  258,  AYBE8  T.  8TATB. 

Wliere  the  DefensiTe  ETidence  Mainly  Goes  to  Establish  an  alibi, 
the  court  should  charge  upon  the  law  applicable  to  such  evidence,  and 
a  refusal  to  do  so,  if  properly  excepted  to,  is  reversible  error. 

Approved  in  Ballentine  v.  State,  52  Tex.  Or.  371,  107  8.  W.  547;  and 
Bider  v.  State,  26  Tex.  Ap.  340,  9  8.  W.  689,  both  following  rule; 
Jones  T.  State,  53  Tex.  Cr.  138,  139,  126  Am.  St.  Bep.  776,  110  8.  W. 
743,  and  Wright  y.  State,  56  Tex.  Cr.  357,  120  S.  W.  461,  both  holding 
instruction  need  not  be  given  unless  requested;  Gallaher  v.  State,  28 
Tex.  Ap.  267,  12  8.  W.  1088,  defendant  need  not  prove  the  defense 
of  alibi,  but  must  raise  a  reasonable  doubt  in  the  minds  of  the  jury  as 
to  his  participation  in  the  offense;  Quintana  v.  State,  29  Tex.  Ap.  403, 
25  Am.  St.  Bep.  732,  16  8.  W.  259,  defendant  must  except  to  the  omis- 
sion of  a  charge  upon  alibi,  where  the  evidence  warrants  such  a 
charge;  Oxford  v.  State,  32  Tex.  Cr.  273,  22  S.  W.  972,  no  error  not 
to  charge  upon  alibi  where  it  is  not  an  issue;  Anderson  v.  State,  34 
Tex.  Cr.  550,  53  Am.  St.  Bep.  724,  31  8.  W.  674,  error  not  to  charge 
upon  alibi  when  the  evidence  raises  the  issue;  Joy  v.  State  (Tex.  Cr.), 
51  S.  W.  935,  court  should  charge  upon  the  law  of  alibi  where  the  evi- 
dence warrants  it;  dissenting  opinion.  State  v.  Thornton,  10  8.  D.  359, 
73  N.  W.  200,  41  L.  B.  A.  530,  majority  holding  that  where  state 
makes  out  such  a  case  as  would  sustain  a  verdict  of  guilty,  the  defend- 
ant must  prove  his  defeuse  of  alibi.  See  note,  41  L.  B.  A.  535,  537, 
541. 

Unezplained  Possession  of  Property  Becently  Stolen  is  prima  facie 
evidence  of  theft,  but  the  presumption  of  guilt  is  a  fact  for  tho  jury 
to  determine. 

Approved  in  Stockman  v.  State,  24  Tex.  Ap.  393,  5  Am.  St.  Bep.  896, 
6  S.  W.  299,  Moreno  v.  State,  24  Tex.  Ap.  403,  6  8.  W.  300,  both  re- 
affirming rule;  Boyd  v.  State,  24  Tex.  Ap.  581,  5  Am.  St.  Bep.  909,  6 
S.  W.  855,  recent  possession  of  stolen  property  is  a  circumstance  tend- 
ing to  establish  guilt;  Van  Straaten  v.  People,  26  Colo.  187,  56  Pac. 
907,  error  to  charge  that  recent  possession  of  stolen  property  is  a  strong 
criminative  fact;  Campbell  v.  State,  150  Ind.  77,  see  49  N.  E.  906, 
error  to  charge  that  possession  of  recently  stolen  property  raises  a 
presumption  of  law  that  defendant  is  guilty.  See  notes,  101  Am.  St. 
Bep.  495;  12  L.  B.  A.  (n.  s.)  201. 

21  Tex.  Ap.  406-410,  57  Am.  Bep.  617,  17  8.  W.  139,  ALEXANDZOt 
V.  STATE. 

No  Error  to  Sustain  Exceptions  to  Defendant's  Plea  of  former  ac- 
quittal where  the  exceptions  show  that  the  two  indictments  were  for 
different  offenses,  and  the  horses  stolen  belonged  to  different  owners. 

Approved  in  Benson  v.  State,  53  Tex.  Cr.  255,  109  S.  W.  167,  plea 
of  former  conviction  in  another  case  must  contain  indictment,  verdict 
and  judgment;  Brothers  v.  State,  22  Tex.  Ap.  463,  3  8.  W.  739,  sus- 
taining demurrer  to  plea  of  autrefois  acquit  where  the  offenses  in 
the  two  cases  were  not  identical;  Willis  v.  State,  24  Tex.  Ap.  589,  6 
S.  W.  859,  overruling  plea  of  former  conviction  where  the  evidence 
shows  that  the  animals  stolen  belonged  to  different  owners  and  did 
not  run  on  the  same  range,  though  taken  at  the  same  time;  Lewis  ▼. 
State  (Tex.  Cr.),  24  8.  W.  906,  an  acquittal  for  theft  is  no  bar  to  a 
prosecution  for  swindling  in  the  same  transaction.  See  notes,  U  Am. 
St.  Bep.  22S;  92  Am.  St.  Bep.  130. 
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Where  the  Court  Admits  Evidence  of  Theft  of  Other  Property  at 
the  same  time  and  place,  it  is  error  not  to  explain  and  properly  limit 
such  testimony. 

Approved  in  Martin  v.  State,  36  Tex.  Or.  127,  35  S.  W.  977,  Ctentry 
V.  State,  25  Tex.  Ap.  616,  8  S.  W.  926,  Carter  t.  State,  23  Tex.  Ap. 
512,  5  S.  W.  129,  and  Taylor  v.  State,  22  Tex.  Ap.  546,  3  S.  W.  756, 
error  not  to  restrict  consideration  of  testimony  of  other  like  criminal 
acts  of  defendant  to  show  the  animus  of  defendant;  McGlasson  ▼. 
State,  37  Tex.  Cr.  623,  66  Am.  St.  Rep.  842,  40  S.  W.  504,  on  trial  for 
uttering  and  passing  forged  instrument,  evidence  of  other  contempo- 
raneous crimes  of  same  nature  is  admissihle;  Nixon  t.  State,  31  Tex. 
Cr.  209,  20  S.  W.  364,  and  Williams  v.  State,  24  Tex.  Ap.  417,  6  S.  W. 
318,  evidence  of  distinct  thefts  committed  hy  defendant  at  other 
times  and  places  than  the  theft  charged  is  not  admissible;  Drake  v. 
State,  25  Tex.  Ap.  314,  7  S.  W.  872,  court  should  restrict  the  jury  in 
their  consideration  of  evidence  admitted  to  impeach  a  witness  and 
which  has  no  criminative  force;  Nixon  v.  State  (Tex.  Cr.),  20  S.  W. 
364,  and  Beach  v.  State  (Tex.  Ap.),  11  S.  W.  832,  error  to  admit  testi- 
mony of  a  theft  committed  by  defendant  where  it  was  not  proved 
that  it  was  committed  at  the  same  time  and  place  as  the  one  for 
which  he  was  being  tried;  Thornley  v.  State  (Tex.  Cr.),  35  6.  W.  982, 
reversing  where  court  failed  to  limit  the  jury  in  considering  testimony 
of  another  criminal  act  of  defendant. 

Irrelevant  and  Impertinent  Questions  Asked  by  Prosecuting  Counsel 
in  order  to  prejudice  jury  may  be  ground  for  reversal. 

Approved  in  Spicer  v.  State,  52  Tex.  Cr.  181,  105  S.  W.  815,  criticis- 
ing action  of  district  attorney  in  asking  questions  concerning  defend- 
ant's confessions,  after  they  had  been  ruled  out.  See  note,  46  L.  B.  A. 
669. 

21  Tex.  Ap.  411-412,  2  S.  W.  811,  McOANDLESS  v.  STATE. 

Charge  That  When  Material  and  Legitimate  Consequences  of  vulg^ar 
language  would  be  to  disturb  inhabitants  of  a  place,  in  law  it  would 
be  used  in  manner  calculated  to  disturb  the  inhabitants  of  such  place, 
invades  province  of  ju^. 

See  note,  13  L.  B.  A.  164. 

21  Tex.  Ap.  412-413,  2  8.  W.  812,  WOODUEF  v.  STATE. 

The  Qualified  Voters  of  a  Justice's  Precinct  can  Bepeal  the  local 
option  within  the  limits  of  such  precinct,  though  it  is  in  force  through- 
out the  county. 

Approved  in  Ex  parte  Cox,  28  Tex.  Ap.  539,  13  S.  W.  863,  defeat  of 
a  local  option  law  in  a  county  does  not  repeal  the  local  option  which 
existed  in  a  certain  precinct  of  the  county  before  election. 

Distinguished  in  Ex  parte  Pollard,  51  Tex.  Cr.  490,  103  S.  W.  879, 
status  of  territory  under  local  option  remains  until  election  by  voters 
of  original  territory. 

Where  After  Conviction  Law  Under  Which  Conviction  was  had  is 
repealed,  conviction  will  be  reversed  on  appeal  and  prosecution  dis- 
missed. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  applying 
rule  to  prosecution  under  game  law. 

21  Tex.  Ap.  413-428,  2  S.  W.  812,  BfENGES  v.  STATE. 

A  Party  Introducing  the  Testimony  of  a  Witness  taken  before  an 
examining  court  must  show  that  the  witness  lives  outside  the  state  or 
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is  dead,  or  prevented  from  attending^  court  through  the  aet  or  agency 
of  the  adverse  party. 

Approved  in  Smith  v.  State,  4S  Tex.  Or.  66,  85  S.  W.  1154,  predicate 
that  absent  witness  had  stated  to  state's  witness  that  he  was  going  to 
North  Carolina  and  subpoena  returned  ''not  found"  by  sheriff,  is  in- 
sufficient to  admit  stenographer's  notes  of  such  witness'  testimony  at 
former  trial;  Steagald  v.  State,  22  Tex.  Ap.  490,  3  S.  W.  777,  error  to 
refuse  defendant's  request  to  have  a  witness  called  to  testify  to  his 
means  of  knowledge  of  matters  set  out  in  an  affidavit  used  as  a  predi- 
cate for  introducing  written  testimony  of  absent  witnesses;  Martinas 
v.  State,  26  Tex.  Ap.  93,  see  9  S.  W.  357,  to  introduce  the  written 
testimony  of  an  absent  witness,  it  must  be  clearly  proved  that  the 
witness  had  moved  outside  the  confines  of  the  state.  See  note,  61  Am. 
St.  Rep.  887. 

Distinguished  in  Menges  v.  State,  25  Tex.  Ap.  714,  9  S.  W.  51,  error 
to  admit  declarations  of  a  conspirator  after  the  completion  of  the  con- 
apiracy. 

21  Tex.  Ap.  423-426,  2  S.  W.  767,  FABMEB  v.  STATE. 

In  Trial  for  Malicioosly  and  Willfully  Killing  Cattle,  that  killing 
was  necessary  to  protect  property  of  accused  is  a  good  defense. 

Approved  in  Huffman  y.  State,  53  Tex.  Gr.  489,  110  S.  W.  749,  re- 
affirming rule. 

21  Tez.  Ap.  426-^27,  1  S.  W.  451,  EX  PABTE  BEATT. 

The  Terms  ''Exchange"  and  "Barter"  are  not  Synonymons  with 
"sale,"  but  are  materially  different  in  meaning. 

Approved  in  Ninenger  v.  State,  25  Tex.  Ap.  451,  8  S.  W.  481,  an' 
Indictment  charging  the  "sale  and  exchange"  of  intoxicating  liquors 
is  defective  for  the  terms  "and  exchange"  are  descriptive  and  cannot 
be  omitted  as  surplusage;  Segars  v.  State  (Tex.  Or.),  51  S.  W.  398,  the 
term  ''or  exchange"  in  an  indictment  charging  the  sale  or  exchange  of 
liquors  can  be  treated  as  surplusage. 

21  Tex.  Ap.  427-428,  2  8.  W.  810,  WEST  V.  STATE. 
Transportation  of  a  Pistol  Home  ftom  the  Place  of  Purchase  is  no 

offense. 

Approved  in  Ohambers  v.  State,  34  Tex.  Or.  294,  30  S.  W.  357,  one 
cannot  carry  a  pistol  habitually  to  and  from  his  place  of  business; 
White  V.  State  (Tex.  Or.),  66  S.  W.  774,  carrying  of  pistol  from 
which  cylinder  rod  is  removed,  to  sell  chances  in  raffie  of  it,  is  no  un- 
lawful carrying  of  it. 

21  Tex.  Ap.  480-436,  2  S.  W.  809,  DICKEY  ▼.  STATE. 

Instance  of  EYidence  Held  Insufficient  to  Sustain  a  Ck>nyiction  for 
rape. 

Beaffirmed  in  State  y.  Spidle,  42  Kan.  447,  22  Pac.  622. 

21  Tex.  Ap.  436-448,  1  8.  W.  453,  PAUIiIN  V.  STATE. 

Defendant  is  Only  auilty  of  Manslaughter  if  He  Kills  Deceased 
as  soon  as  he  learns  of  deceased's  illicit  connection  with  his  wife. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  424,  113  S.  W.  280,  apply- 
ing rule  where  deceased  told  accused  of  illicit  connection;  Howard  ▼. 
State,  23  Tex.  Ap.  276,  5  S.  W.  234,  defendant  must  prove  that  he 
killed  deceased  at  the  first  meeting  after  learning  of  insulting  words 
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before  lie  can  prove  the  utterance  of  the  insulting  words.  See  note, 
92  Am.  St.  Bep.  216. 

Oonylction  will  be  Reversed  If  a  Charge  Which  Fails  to  distinctly 
set  forth  the  law  applicable  to  the  case  was  properly  excepted  to  by 
defendant. 

Beaffirmed  in  McGonnell  v.  State,  22  Tex.  Ap.  372,  3  S.  W.  703; 
Jackson  ▼.  State,  22  Tex.  Ap.  446,  3  S.  W.  113;  Jones  ▼.  State,  22 
Tex.  Ap.  683,  3  S.  W.  479;  Levine  v.  State,  22  Tex.  Ap.  686,  3  S.  W. 
661.  Approved  in  Steagald  ▼.  State,  22  Tex.  Ap.  491,  3  8.  W.  778,  an 
erroneous  instruction  properly  excepted  to  is  not  reversible  error  if 
vabsequently  cured  in  the  charge. 

21  T«z.  Ap.  448-454>  2  8.  W.  816,  WTEBS  ▼.  STATE. 
Where  a  Transcriirt  Shows  That  the  Judge  Who  Tried  the  Case  was 

presiding  in  exchange  with  the  regular  judge,  the  recital  is  sufficient 
to  show  the  lawful  authority  of  the  judge  to  hear  and  try  the  cause. 

Approved  in  Wallace  v.  Helena  Electric  By.,  10  Mont.  36,' 25  Pac. 
280,  holding  that  a  judge  sitting  for  another  cannot  exercise  out  of 
court  the  judicial  power  of  that  judge. 

It  is  Error  not  to  Charge  That  an  Unrecorded  Brand  is  no  proof  of 
ownership. 

Approved  in  Bomero  v.  State,  24  Tex.  Ap.  131,  5  S.  W.  664,  an  un- 
recorded brand  is  no  proof  of  ownership. 

21  Tex.  Ap.  454-457,  1  8.  W.  446»  CBAWFOBD  V.  STATE. 

Where  Defendant  Uses  Unlawful  Violence  on  Person  of  female  by 
taking  hold  of  her  hand  and  placing  his  arm  around  her,  question  as 
to  her  consent  must  be  submitted  to  jury  in  passing  on  his  intent. 

Approved  in  Lee  v.  State,  47  Tex.  Or.  614,  615,  85  S.  W.  799,  where 
defendant  is  unduly  familiar  with  female,  without  violence,  question 
of  her  consent  and  intent  to  injure  must  be  submitted. 

21  Tex.  Ap.  457-459,  1  S.  W.  448,  NANOE  V.  STATE. 

It  18  No  Error  for  a  Jnror  to  Converse  About  the  Case  with  a  person 
not  a  juror  pending  the  deliberation  of  the  case,  where  no  injustice 
was  done  the  defendant. 

Approved  in  Bailey  ▼.  State,  26  Tex.  Ap.  716,  9  S.  W.  273,  Shaw  v. 
State,  32  Tex.  Gr.  168,  22  S.  W.  589,  both  reaffirming  rule;  Mason  v. 
State  (Tex.  Ap.),  16  S.  W.  766,  evidence  of  facts  not  testified  to  on 
the  trial,  but  related  by  a  juror  to  his  fellow-jurors  is  reversible 
error. 

Where  Indictment  Charges  a  Felony  That  also  Includes  misde- 
meanor conviction  for  felony  or  any  lower  grade  of  offense  may  be 
had. 

See  note,  9  L.  B.  A.  183. 

21  Tex.  Ap.  466-478,  1  S.  W.  522,  MUBBAY  ▼.  STATE. 

It  Is  No  Error  to  Permit  the  Sheriff  to  Amend  His  Betnm  upon  a 
special  venire  writ. 

Approved  in  Franklin  v.  State,  34  Tex.  Or.  629,  31  S.  W.  643,  follow- 
ing rule;  Suit  v.  State,  30  Tex.  Ap.  322,  17  S.  W.  459,  Bodriguez  ▼. 
Btate,  23  Tex.  Ap.  506,  5  S.  W.  255,  and  Powers  v.  State,  23  Tex.  Ap. 
61,  5  S.  W.  155,  no  error  to  permit  the  sheriff  to  amend  his  return. 

The  Names  of  All  the  Persons  Summoned  Under  a  Special  Venire 
should  be  served  upon  defendant  more  than  one  day  before  the  case 
is  ealled  for  trial. 
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Approved  in  Eellum  ▼.  State,  33  Tex.  Gr.  83,  24  S.  W.  898,  error 
not  to  serve  a  list  of  special  venire  as  summoned  by  the  sheriff  upon 
defendant. 

The  Provlsionji  of  the  Code  Relative  to  the  Selection  of  a  trial  jury 
are  directory,  and  failure  to  obey  the  provisions  is  not  error  unless 
prejudicial  to  defendant's  rights. 

Approved  in  Jackson  v.  State,  30  Tex.  Ap.  667,  18  S.  W.  644,  follow- 
ing rule;  Essary  v.  State,  53  Tex.  Cr.  601,  111  S.  W.  929,  reversing 
where  evidence  introduced  before  indictment  read  or  plea  entered; 
Boberts  t.  State,  30  Tex.  Ap.  299,  17  S.  W.  451,  statutes  directing 
mode  of  proceeding  by  public  officers  are  directory,  and  not  essential 
to  the  validity  of  the  statute;  Livar  v.  St<ite,  26  Tex.  Ap.  118,  see  9 
S.  W.  553,  it  will  be  presumed  that  officer  did  his  duty  in  summoning 
a  jury  in  absence  of  a  bill  of  exceptions  showing  lack  of  diligence; 
Margraves  v.  State  (Tex.  Cr.),  50  S.  W.  1017,  defendant  should  object 
to  the  manner  in  summoning  a  jury  before  moving  for  a  new  trial; 
Osborne. V.  State,  23  Tex.  Ap.  446,  5  S.  W.  254,  error  for  court  to 
direct  that  a  jury  be  completed  from  a  venire  where  one  of  the  tales- 
men on  the  returned  venire  had  not  been  summoned. 

21  Tex.  Ap.  486-487,  1  S.  W.  525,  PEDEBSON  ▼.  STATE. 

Information  for  Aggravated  Assault  Charging  Assault  to  have  been 
committed  at  the  house  and  not  in  the  house  of  a  private  family  is  in- 
sufficient. 

Distinguished  in  Herd  v.  State,  50  Tex.  Cr.  602,  99  S.  W.  1120, 
assault  committed  on  gallery  of  private  residence  is  an  aggravated 
assault. 

21  Tex.  Ap.  487-494,  2  S.  W.  756,  KEBBIOAN  V.  STATE. 

Court  Should  not  Charge  upon  the  Law  Applicable  to  accomplice 
testimony  where  the  evidence  fails  to  show  that  any  of  the  state's 
witnesses  was  an  accomplice. 

Followed  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107. 

21  Tex.  Ap.  494-495,  2  8.  W.  830,  FAUBION  V.  STATE. 

The  Date  of  Signature  of  a  Bail  Bond  is  the  Date  of  the  bond. 

Approved  in  La  Bose  v.  State,  29  Tex.  Ap.  216,  15  S.  W.  34,  a  bond 
is  void  if  approved  by  a  sheriff  before  it  was  signed  and  executed; 
Bailey  v.  State  (Tex.  Cr.),  22  S.  W.  41,  a  recognizance  which  was  not 
dated  will  not  support  an  allegation  that  it  was  dated  April  26th. 

21  Tex.  Ap.  495-500,  1  S.  W.  454,  CONIiET  V.  STATlJ. 

Evidence  of  Other  Crimes  is  Inadmissible  Except  in  Isolated  Oases. 

See  note,  62  L.  B.  A.  197. 

State  in  Theft  may  Prove  Theft  of  Other  Property  at  same  time 
and  place  as  property  in  question,  to  show  intent  with  which  accused 
acted  with  respect  to  property  in  question. 

See  note,  62  L.  B.  A.  231,  281,  315. 

21  Tex.  Ap.  500^01,  2  8.  W.  829,  BABTLETT  v.  STATE. 

An  Indictment  Charging  an  Assault  to  Murder  is  defective  in  ondt- 
ting  to  eharge  directly  and  positively  the  intent. 

Approved  in  Hogan  v.  State,  42  Fla.  567,  28  So.  764,  indictment  for 
assault  with  intent  to  kill  must  allege  that  such  intent  accompanied 
assault;  State  v.  Child,  42  Kan.  614,  22  Pac.  722,  holding  a  verdict 
finding  defendant  guilty  of  a  felonious  assault  is  erroneous  where  the 
indictment  does  not  describe  the  intent. 
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21  Tex.  Ap.  605-613,  57  Am.  Bep.  618,  2  &  W.  814,  DOSS  v.  STATE. 

Asportation  is  not  Necessary  to  Constitute  tbe  Crime  of  theft. 

Approved  in  Dale  ▼.  State,  32  Tex.  Cr.  80,  22  S.  W.  49,  following 
mle;  Farris  ▼.  State,  55  Tex.  Cr.  482,  131  Am.  St.  Bep.  824,  117 
S.  W.  799,  selling  another's  cow  on  range  is  theft;  Minter  ▼.  State, 
26  Tex.  Ap.  219,  9  S.  W.  561,  mere  wounding  of  an  animal  does 
not  constitute  a  taking  of  it:  Harris  v.  State,  29  Tex.  Ap.  103,  25 
Am.  St.  Bep.  719,  14  S.  W.  391,  holding  defendant  is  guilty  of  theft 
when  he  has  possession  of  money,  though  he  only  takes  a  part  of 
it;  Hooper  ▼.  State  (Tex.  Cr.),  25  S.  W.  966,  holding  defendant 
guilty  of  theft  where  he  sold  and  delivered  an  animal  after  selling 
and  delivering  the  same  animal  to  another;  Lane  v.  State,  41  Tex. 
Cr.  559,  55  S.  W.  831,  defendant  is  guilty  of  theft  if  he  sold  an 
animal  to  one  with  the  fraudulent  purpose  of  depriving  another  of 
its  possession.    See  note,  88  Am.  St.  Bep.  564,  584. 

One  Who  Causes  Another  to  be  Deprived  of  His  Property  by  in- 
direct means  is  a  principal  to  the  theft. 

Approved  in  Watson  v.  State,  21  Tex.  Ap.  607,  1  S.  W.  451,  hold- 
ing defendant  was  a  principal  where  he  prepared  for  the  reception 
of  property  which  others  were  stealing  in  pursuance  of  a  common 
plan;  Williamg  v.  State,  24  Tex.  Ap.  30,  5  S.  W.  657,  where  defend- 
ant compelled  a  sheriff  to  unbolt  doors,  a  sufficient  breaking  is 
shown  to  convict  defendant  of  breaking  into  jail.  See  note,  10 
L.  B.  A.  (n.  s.)  817. 

21  Tex.  Ap.  513-517,  2  S.  W.  858,  McLABEN  V.  STATE. 

Finder  is  not  Guilty  of  Theft  Whete  He  Does  not  Conceal  property 
but  attempts  to  find  owner  and  does  find  owner  of  part  of  property 
and  restores  property  to  him. 

See  note,  37  L.  B.  A.  126. 

21  Tex.  Ap.  517-520,  1  8.  W.  448,  DIXON  v.  STATE. 

An  Indictment  for  Selling  Intoxicating  Liquor  in  violation  of 
the  local  option  law  must  allege  the  name  of  the  person  to  whom  the 
liquor  was  sold. 

Approved  in  Martin  v.  State,  31  Tex.  Or.  28,  19  S.  W.  435,  State 
V.  Burchard,  4  S.  D.  553,  57  N.  W.  493,  both  reaffirming  rule;  Shook 
V.  State,  25  Tex.  Ap.  346,  8  S.  W.  329,  an  indictment  charging 
gaming  on  Sunday  should  allege  the  names  of  the  persons  with 
whom  defendant  played.  See  notes,  23  L.  B.  A.  (n.  s.)  582;  10 
L.  B.  A.  245. 

21  Tex.  Ap.  527-540,  1  S.  W.  456,  GAITHEB  ▼.  STATE. 

Under  an  Indictment  for  Theft,  a  Party  cannot  be  Convicted  of 
receiving  stolen  property. 

Beaffirmed  in  Gray  v.  State,  24  Tex.  Ap.  615,  7  S.  W.  339.  Ap- 
proved in  dissenting  opinion  in  McCorquodale  v.  State,  54  Tex. 
Cr.  367,  98  S.  W.  888,  majority  correcting  judgment  to  include  ninth 
and  tenth  requirements  of  article  831,  Code  of  Criminal  Procedure. 

It  is  Error  not  to  Permit  Defendant  to  Cross-examine  the  state's 
principal  witness  about  a  conversation  which  he  had  testified  as 
having  had  with  defendant. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  285,  109  S.  W.  140,  after 
admitting  defendant's  declaration  that  he  had  shot  deceased,  error 
to  exclude  statement  made  shortly  after  tending  to  justify  killing; 
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Bonnard  v.  State,  25  Tex.  Ap.  197,  8  Am.  St.  Rep.  433,  7  S.  W.  864, 
error  to  exclude  statementB  made  by  defendant  to  his  brother  as 
explanatory  of  evidence  of  statements  adduced  by  the  prosecution 
from  other  witnesses. 

ConYictioii  wlU  be  Bevened  Where  Defendant  Never  Pleaded  to 
that  count  of  the  indictment  on  which  he  was  convicted. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

Distinguished  in  State  v.  Boatright,  182  Mo.  52,  81  S.  W.  455, 
plea  as  to  whole  indictment  valid,  though  made  in  response  to  re- 
quest for  plea  as  to  one  count. 

21  Tex.  Ap.  510>549,  1  8.  W.  463,  PIEBCE  ▼.  STATE. 

Where  an  Indictment  Charges  an  Assault  With  a  Pistol  as  a  deadly 
weapon,  the  evidence  must  show  that  it  was  a  deadly  weapon  accord- 
ing to  its  size  and  manner  of  using  it  when  used  to  strike  with. 

Approved  in  Stephenson  v.  State,  33  Tex.  Cr.  163,  25  S.  W.  784, 
following  rule;  Crow  v.  State,  55  Tex.  Cr.  203,  116  S.  W.  53,  21 
L.  B.  A.  (n.  s.)  497,  baseball  bat  not  deadly  weapon  per  se;  Benow 
V.  State,  56  Tex.  Cr.  346,  120  S.  W.  175,  stick  two  and  one-half 
to  three  feet  long  and  inch  in  diameter  not  manifestly  deadly 
weapon;  Peacock  v.  State,  52  Tex.  Cr.  436,  437,  107  S.  W.  347,  in 
absence  of  evidence  of  description  of  weapon  or  that  pistol  when 
used  as  bludgeon  was  deadly  weapon,  or  was,  when  so  used,  cal- 
culated to  inflict  great  bodily  injury,  offense  is  simple  assault; 
Melton  V.  State,  30  Tex.  Ap.  274,  17  S.  W.  258,  reversing  where  the 
state  failed  to  prove  the  deadly  character  of  an  ax  as  alleged; 
Branch  v.  State,  35  Tex.  Cr.  307,  33  S.  W.  357,  reversing  where  the 
size  and  weight  of  a  pistol  used  as  a  bludgeon  was  not  proved. 
See  note,  21  L.  B.  A.  (n.  s.)  500. 

Defendant  is  Justified  in  Killing  if  He  Beally  Believed  that  he 
was  in  real  danger  of  death  or  serious  bodily  injury. 

Approved  in  Hooper  v.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Bep. 
845,  69  S.  W.  151,  where  defendant  started  altercation  but  aban- 
doned it  and  started  to  leave  when  deceased  renewed  it  in  manner 
causing  defendant  to  believe  he  was  in  danger  of  serious  bodily 
harm,  he  had  right  to  shoot;  Williams  v.  State,  30  Tex.  Ap.  447,  17 
S.  W.  1073,  defendant  need  not  retreat  when  unlawfully  attacked. 

21  Tez.  Ap.  649-550,  2  8.  W.  884,  DOOLEY  T.  STATE. 

A  Telegram  Announcing  a  Fraudulent  Fact,  asking  for  a  re- 
mittance of  money,  is  a  forged  instrument,  for  it  would  create  a 
pecuniary  obligation. 

Approved  in  Hennessy  v.  State,  23  Tex.  Ap.  355,  5  S.  W.  218, 
postoffice  receipts  are  pecuniary  obligations.     See  note,  24  L.  B.  A.  35. 

21  Tez.  Ap.  561-^54,  2  a  W.  883,  SHUBEBT  ▼.  STATE. 

A  Former  Conviction  for  Theft  will  Bar  a  Subsequent  Prosecu- 
tion for  theft  where  the  transaction  was  the  same. 

Approved  in  Benson  v.  State,  53  Tex.  Cr.  255,  109  S.  W.  167,  plea 
must  set  forth  indictment,  verdict  and  judgment;  Brothers  v.  State, 

22  Tex.  Ap.  463,  3  S.  W.  739,  sustaining  demurrer  to  plea  of 
autrefois  acquit  where  the  evidence  shows  that  the  two  offenses  are 
not  identical;  Willis  v.  State,  24  Tex.  Ap.  588,  6  S.  W.  859,  a  con- 
viction on  an  indictment  for  theft  of  a  cow  bars  a  subsequent  prose- 
cution  for  theft  of    another  cow  belonging  to   a   different   owner. 
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though  taken  at  the  same  time  and  place  as  the  one  for  which  he 
had  been  convicted;  Foster  v.  State,  25  Tex.  Ap.  544,  8  S.  W.  664,  a 
special  plea  of  former  jeopardy  should  set  out  the  indictment  and 
judgment;  Wright  v.  State,  37  Tex.  Cr.  630,  40  S.  W.  492,  autrefois 
convict  requires  that  the  transactions  be  the  same;  Usher  v.  State, 
42  Tex.  Cr.  463,  60  S.  W.  556,  jury  must  pass  upon  the  truth  of 
defendant's  plea  of  former  jeopardy;  Strobhar  v.  State,  55  Fla.  181, 
47  So.  9,  an  acquittal  in  Georgia  of  an  offense  against  sovereignty 
of  Florida  is  not  jeopardy.    See  note,  4  L.  B.  A.  543. 

21  Tex.  Ap.  565-673,  1  S.  W.  458,  BT7BNEY  v.  STATE. 

An  Assault  With  Intent  to  Commit  Bape  can  only  be  sustained 
by  proof  of  force  or  attempted  force. 

Approved  in  Carroll  v.  State,  24  Tex.  Ap.  368,  6  S.  W.  190,  re- 
affirming rule;  Taylor  v.  State,  22  Tex.  Ap.  547,  3  S.  W.  757,  a  con- 
viction for  an  attempt  to  rape  will  be  reversed  where  the  evidence 
fails  to  show  that  force  was  used;  Milton  v.  State,  23  Tex.  Ap. 
209,  4  S.  W.  575,  an  assault  with  intent  to  commit  rape  cannot  be 
committed  by  means  of  threats  or  fraud;  Melton  v.  State,  24  Tex. 
Ap.  286,  6  S.  W.  39,  an  attempt  to  commit  rape  is  an  offense  dif- 
ferent from  rape  or  assault  to  rape;  Dorsey  v.  State,  108  Ga.  485, 
34  S.  E.  138,  reversing  a  conviction  of  assault  with  intent  to  rape 
where  the  evidence  shows  defendant  was  not  near  enough  to  use 
any  force.     See  notes,  20  Am.  St.  Bep.  747,  748. 

In  a  Prosdcntion  for  Bape  the  Specific  Intent  to  have  carnal 
knowledge  must  be  proved  beyond  a  reasonable  doubt. 

Approved  in  Batliff  v.  State  (Tex.  Cr.),  78  S.  W.  936,  where 
question  was  simply  whether  defendant  made  unlawful  sale  of 
liquor,  error  to  charge  that  burden  is  on  defendant  to  establish 
facts  in  justification. 

21  Tex.  Ap.  591-694,  3  S.  W.  109,  BALDWIN  Y,  STATE. 

Law  Taxing  All  Persons  Who  Sell  the  Publication  entitled  "Illus- 
trated Police  News"  and  the  "Police  Gazette''  is  not  unconstitutional. 

Approved  in  Preston  v.  Finley,  72  Fed.  854,  856,  857,  the  statute 
providing  for  an  occupation  tax  upon  all  persons  selling  the  "  'Sunday 
Sun,'  the  'Kansas  City  Sunday  Sun,'  or  other  publications  of  like 
character"  is  not  unconstitutional. 

OoYemor's  Proclamation  Calling  a  Special  Session  of  the  legis- 
lature should  designate  the  subjects  to  be  legislated  upon. 

Approved  in  Brown  v.  State,  32  Tex.  Cr.  133,  22  S.  W.  601,  and  In 
re  Governor's  Proclamation,  19  Colo.  337,  35  Pac.  531,  both  holding 
governor's  proclamation  calling  a  special  session  of  the  legislature 
need  not  particularly  describe  the  business  to  be  transacted  but 
give  it  in  substance;  Parsons  v.  People,  32  Colo.  231,  76  Pac.  669, 
where  governor  convened  legislature  to  enact  revenue  law,  he  could 
not  restrict  it  to  any  particular  method  of  raising  revenue;  State 
Y.  Clancy,  30  Mont.  536,  77  Pac.  314,  proclamation  should  be  liber- 
ally construed;  Chicago  etc.  B.  Co.  y.  Wolfe,  61  Neb.  508,  86  N.  W. 
443,  where  call  was  to  re  viae  general  incorporation  law,  legislature 
might  modify  liability  of  railroads  for  injuries  to  passengers. 

ZiegifllatiTS  Power  Is  Subject  only  to  constitutional  limitations. 
See  notes,  5  L.  B.  A.  (n.  s.)  185;  5  L.  B.  A«  561. 

5  Tex.  Notes — 36 


21  Tex.  Ap.  5M-619    KOTES  ON  TEXAS  BEPOBTS.  662 

21  TflOL  Ap.  694r^07,  8  a  W.  806,  WELLS  ▼.  8TATB. 

A  Grand  Jury  Composed  of  Thirteen  Peraone  is  illegal. 

Approved  in  Ex  parte  BeynoldSy  35  Tex.  Gr.  439,  60  Am.  St.  Bep. 
55,  34  8.  W.  121,  granting  habeas  corpus  to  a  prisoner  indicted  hj 
a  grand  jury  composed  of  fourteen  men;  Ogle  ▼.  State,  43  Tex.  Or. 
227,  231,  96  Am.  St.  Bep.  860,  63  S.  W.  1010,  1012,  a  grand  jury 
cannot  be  composed  of  more  than  twelve  men.  See  notes,  12  Am. 
St.  Bep.  904;  27  L.  B.  A.  852;  10  L.  B.  A.  51. 

81  Ter.  Ap.  697-698,  2  a  W.  886,  BOHMY  ▼.  STATE. 

Municipal  Onlinances  are  Void  When  They  Conflict  with  the  gen- 
eral law  of  the  state  inhibiting  traffic  on  Sunday. 

Approved  in  Mantel  v.  State,  55  Tex.  Or.  458,  131  Am.  St.  Bep. 
818,  117  S.  W.  856,  applying  rule  to  ordinance  conflicting  with  state 
pure  food  law;  Lynn  v.  State,  33  Tex.  Or.  159,  25  S.  W.  781,  mu- 
nicipality has  no  authority  to  repeal  general  laws  of  the  state  by 
virtue  of  its  charter;  McLain  v.  State,  31  Tex.  Or.  561,  21  S.  W.  366, 
applying  rule  to  ordinance  prohibiting  carrying  of  "knuckles";  Ex 
parte  Abram,  34  Tex.  Or.  11,  28  S.  W.  818,  sustaining  an  ordinance 
which  enacted  the  Sunday  law  of  the  Penal  Codes;  Ex  parte  Ogden, 
43  Tex.  Or.  532,  66  S.  W.  1101,  municipal  ordinance  prohibiting  pool- 
selling  on  horseraces  is  void  as  in  conflict  with  state  law  licensing 
it;  Cline  v.  State,  36  Tex.  Cr.  345,  61  Am.  St.  Bep.  862,  36  S.  W. 
1104,  arguendo  in  holding  defendant  should  be  confronted  by  wit- 
nesses in  a  public  trial.  See  notes,  110  Am.  St.  Bep.  155;  17  L.  B. 
A.  (n.  s.)  51. 

Distinguished  in  dissenting  opinion  in  Arroyo  v.  State  (Tex.  Cr.), 
69  S.  W.  504,  majority  holding  provision  in  charter  authorizing  city 
to  regulate  opening  and  closing  of  saloons  on  Sunday  is  invalid. 

21  Tex.  Ap.  698-611,  1  S.  W.  451,  17  a  W.  650,  WATSON  ▼.  STATE. 

One  Who  Is  Preparing  for  the  Beceptlon  of  Property  which  others 
are  stealing  in  pursuance  of  a  common  plan  is  principal. 

Approved  in  Pearce  v.  Territory  of  Oklahoma,  11  Okl.  445,  68 
Pac.  606,  Blain  v.  State,  24  Tex.  Ap.  636,  7  S.  W.  240,  Phillips  v. 
State,  26  Tex.  Ap.  248,  8  Am.  St.  Bep.  477,  9  S.  W.  560,  Mason  v. 
State,  31  Tex.  Cr.  310,  311,  20  S.  W.  565,  566,  and  Bix  v.  State,  33 
Tex.  Cr.  358,  26  S.  W.  506,  all  reaffirming  rule;  Collins  v.  State,  24 
Tex.  Ap.  152,  5  S.  W.  851,  reversing  a  conviction  of  one  as  a  prin- 
cipal where  the  evidence  shows  that  he  was  merely  present  and  did 
not  aid  or  assist  in  the  commission  of  the  offense;  Montgomery  v. 
State  (Tex.  Cr.),  23  S.  W.  693,  holding  defendant  guilty  as  a  prin- 
cipal where  he  was  preparing  for  dressing  the  hogs  which  his  con- 
federates were  stealing. 

21  Tex.  Ap.  611-619,  57  Am.  Bep.  622,  2  8.  W.  766,  BBAMLETTE 
▼.  STATE. 

Oonrt  can  Compel  Defendant's  Wife  to  Testify  Against  Defendant 
where  he  is  being  prosecuted  for  an  assault  with  intent  to  murder  her. 

Beaffirmed  in  Johnson  v.  State,  94  Ala.  54,  55,  10  So.  428.  See 
note,  106  Am.  St.  Bep.  766. 

Charging  Malice,  in  Accordance  With  Section  708  of  Willson'a 
Criminal  Forms,  is  sufficient. 


663         KOTES  ON  TEXAS  BEPOBTS.  21  Tex.  Ap.  62(M)68 

Approved  in  Cahn  ▼.  State,  27  Tex.  Ap.  738,  11  S.  W.  727,  error 
to  charge  that  malice  is  a  settled  purpose  or  intention  to  seriously 
injure  or  destroy  another;  Martinez  ▼.  State,  30  Tex.  Ap.  138,  28 
Am.  St.  Bep.  897,  16  S.  W.  768,  a  charge  is  good  which  instructs 
that  malice  is  a  condition  of  the  mind  which  shows  .a  heart  regard- 
less of  social  duty  and  fatally  bent  on  mischief,  the  existence  of 
which  is  ii^erred  from  acts  committed  or  words  spoken. 

Court  Should  Charge  upon  Beasonable  Donht  In  the  Iiinguage  of 
the  statute. 

Approved  in  McDade  ▼.  State,  27  Tex.  Ap.  689,  11  Am.  St.  Bep. 
223,  11  S.  W.  675,  a  charge  upon  reasonable  doubt  is  sufficient  if  it 
substantially  complies  with  the  statute. 

Wliere  Jury  In  Trial  for  Assault  With  Intent  to  Murder  has  been 
sufficiently  instructed  as  to  specific  intent  necessary,  defendant  de- 
siring that  jury  be  informed  as  to  effect  of  intoxication  on  such 
intent  must  request  instructions  thereon. 

See  note,  36  L.  B.  A.  479. 

21  Tex.  Ap.  620-639,  67  Am.  Bep.  62S,  2  a  W.  767,  MUBBAT  ▼. 
STATE. 

An  Infoxmation  Charging  That  Defendant  Wlllftilly  and  mali- 
ciously injured  a  locomotive  engine  is  insufficient  to  charge  an  offense 
under  article  683  of  the  Penal  Code  which  relates  to  injury  done  to 
growing  fruit,  com,  grain,  or  other  agricultural  products  or  prop- 
erty, real  or  personal. 

Approved  in  Beeson  ▼.  State,  23  Tex.  Ap.  406,  5  S.  W.  118,  a 
storehouse  is  not  agricultural  property;  Terry  t.  State,  25  Tex.  Ap. 
715,  8  S.  W.  934,  a  buggy  harness  is  not  agricultural  property.  Seo 
note,  128  Am.  St.  Bep.  167. 

If  the  Words  of  a  Statute  are  Free  from  Ambiguity,  there  is  no 
occasion  to  look  elsewhere. 

Approved  in  Ex  parte  Woods,  52  Tex.  Or.  588,  124  Am.  St.  Bep. 
1107,  108  S.  W.  1178,  16  L.  B.  A.  (n.  s.)  450,  applying  rule  to  statute 
imposing  occupation  tax  on  sellers  of  malt  liquors. 

Neither  Grammatical  Errors  nor  Punctuation  will  Vitiate  a  law, 
and  transposition  of  words  or  clauses  may  be  resorted  to  when  the 
language  is  meaningless  as  it  stands. 

Approved  in  State  v.  Bates,  96  Minn.  112,  113  Am.  St.  Bep.  612, 
104  N.  W.  710,  omitting  word  "not"  to  render  statute  intelligible. 

No  Person  sIhaU  be  Punished  for  an  Offense  Which  Is  not  Made 
Penal  by  the  plain  import  of  the  words  of  the  law. 

Approved  in  Egan  v.  State  (Tex.  Gr.),  68  S.  W.  273,  one  manu- 
facturing ice  and  selling  his  product  is  not  a  dealer. 

Miscellaneous. — McGehee  v.  State,  23  Tex.  Ap.  333,  5  S.  W.  224, 
holding  that  an  assembly  to  prevent  a  person  from  pursuing  his 
labor  in  running  a  train  is  not  the  same  as  to  prevent  the  running  of 
the  train. 

21  Tex.  Ap.  649-^58,  1  8.  W,  465,  SIMS  ▼.  STATE. 

Where  the  State  Elects  to  Prosecute  Defendant  for  either  the  of- 
fense of  swindling  or  theft  committed  by  defendant,  a  conviction  of 
one  would  bar  a  prosecution  of  the  other. 

See  note,  92  Am.  St.  Bep.  150. 
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Distinguished  in  Witherspoon  v.  State  (Tex.  Gt.),  37  S.  W.  434, 
defendant  can  be  convicted  of  uttering  a  forged  instrument  where 
he  can  also  be  convicted  of  swindling. 

Questioned  in  Bink  v.  State,  50  Tex.  Cr.  449,  98  8.  W.  865,  where 
title  to  alleged  stolen  property  is  obtained  by  false  pretext,  offense 
is  swindling  and  not  theft. 

21  Tex.  Ap.  659-661, 1  8.  W.  462,  BBADT  v.  STATR 

Defendant's  Flea  of  Former  Jeopardy,  Because  the  Jury  on  the 
former  case  were  discharged  before  they  could  agree  upon  a  verdict, 
will  not  be  sustained  where  the  judge  on  the  former  trial  did  not 
abuse  his  discretion  in  discharging  the  jury. 

Approved  in  O'Connor  v.  State,  28  Tex.  Ap.  291,  13  S.  W.  15,  defend- 
ant must  prove  his  plea  of  former  jeopardy,  by  showing  that  the  jury 
were  discharged  without  his  consent  before  rendering  a  verdict;  Dow 
V.  State,  31  Tex.  Cr.  288,  20  S.  W.  584,  no  error  to  direct  a  jury  to 
return  to  their  room  for  further  consultation  and  agree  upon  a  verdict 
if  possible.     See  note,  11  L.  B.  A.  (n.  s.)  179. 

To  Constitute  the  Crime  of  Embezzlement,  the  Conviction 'must  be 
for  the  taking  of  money  or  other  property  of  the  principal  or  em- 
ployer, and  it  must  have  come  into  the  possession  of  agent  or 
employee  by  virtue  of  such  agency  or  employment. 

Approved  in  Smith  v.  State,  53  Tex.  Cr.  121,  128,  129,  130,  131,  109 
S.  W.  120,  124,  125,  126,  17  L.  B.  A.  (n.  s.)  531,  upholding  conviction 
where  one  traveling  salesman  turned  over  to  another  proceeds  of  sale, 
which  should  have  been  remitted  directly  to  employer;  Sherrick  v. 
State,  167  Ind.  359,  79  N.  E.  197,  state  auditor  not  guilty  of  embez- 
zlement for  misappropriating  foreign  insurance  taxes  collected  by  him 
without  authority.  See  notes,  98  Am.  Dec.  131,  136;  87  AnL  St.  Bep. 
21,  36;  17  L.  B.  A.  (n.  s.)  531. 

21  Tex.  Ap.  662-663,  2  8.  W.  663,  CAIN  v.  STATE. 

'   Where  Defendant  Sold  Froperty  of  Another  after  he  had  had  it  in 

his  possession  three  or  four  months,  he  would  not  be  guilty  of  lar- 
ceny unless  evidence  showed  fraudulent  intent  at  time  of  taking. 
See  note,  10  L.  B.  A.  (n.  s.)  816. 

21  Tex.  Ap.  666-668,  2  8.  W.  887,  MOOEE  y.  STATE. 

Bemark  by  State's  Counsel  That  Defendant  had  been  convicted  for 
the  same  offense  on  a  former  trial  is  reversible  error. 

Approved  in  Pickett  v.  State  (Tex.  Cr.),  51  S.  W.  375,  following 
rule;  Benson  v.  State,  56  Tex.  Cr.  55,  118  S.  W.  1050,  reversing  for 
remark  as  to  verdict  of  death  on  first  trial,  though  defendant  on  sec- 
ond trial  convicted  of  murder  in  second  degree;  Davis  v.  State,  54 
Tex.  Cr.  251,  114  S.  W.  373,  reversing  where  state's  attorney  remarked 
that  witness  had  testified  in  other  cases  and  jury  had  paid  no  atten- 
tion to  what  he  said;  Jenkins  v.  State,  49  Tex.  Cr.  464,  122  Am.  St. 
Bep.  812,  93  S.  W.  730,  referring  to  former  case  as  illustrating  how 
defendant  might  have  been  recognized  by  flash  of  gun;  Fuller  v.  State, 
30  Tex.  Ap.  565,  17  S.  W.  1110,  reversing  where  prosecuting  attorney 
alluded  to  a  former  conviction  which  had  been  set  aside;  People  ▼. 
Fielding,  158  N.  Y.  550,  70  Am.  St.  Bep.  501,  53  N.  E.  499,  46  L.  B.  A. 
641,  reversing  where  vituperative  remarks  of  the  prosecuting  attorney 
were  permitted  to  go  to  the  jury;  dissenting  opinion  in  Arnwine  v. 
State,  54  Tex.  Cr.  222,  114  S.  W.  801,  majority  refusing  to  reverse 
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where  jury  diseuBsed  former  yerdict.    See  notee,  58  Am.  Bep.  652;  9 
Am.  St.  Bep.  567;  46  L.  B.  A.  663. 

21  Tez.  Ap.  669,  S  a  W.  Ill,  PIEBOE  ▼.  STATE. 

An  Indictment  Oharging  Mnrder  most  Allege  that  defendant  killed 
the  deceased. 

See  note,  3  Am.  St.  Bep.  282. 

21  T«z.  All.  672-^6^  1  S.  W.  459,  BOSBOBOUOH  ▼.  STATE. 

Tlu  Animus^  Motive,  or  Ill-will  of  a  Prosecotlng  Witness  ia  never  a 
collateral  or  irrelevant  question  in  a  criminal  case,  and  the  rule  that 
the  answer  to  a  queetion  upon  a  collateral  matter  cannot  be  contra- 
dicted by  the  party  asking  the  question  is  not  applicable  to  such  testi- 
mony. 

Approved  in  Bonnard  v.  State,  25  Tex.  Ap.  196,  8  Am.  St.  Bep. 
433,  7  S.  W.  864,  error  to  exclude  evidence  of  a  quarrel  the  night  be- 
fore the  homicide  between  the  state's  principal  witness  and  defendant. 

Befnsal  of  Judge  to  Allow  Defendant  Time  to  Prepare  a  bill  of 
exceptions  is  reversible  error  when  injury  results  from  such  refusal. 

Followed  in  Powers  v.  State,  23  Tex.  Ap.  62,  5  S.  W.  155;  Kirk  v. 
State  (Tex.  Cr.),  37  S.  W.  443. 

Where  One  of  the  Parties  to  a  Combat  Provoked  or  brought  on  the 
conflict,  it  is  error  to  charge  upon  the  law  of  mutual  combat. 

Approved  in  Schauer  v.  State  (Tex.  Cr.),  60  S.  W.  252;  String- 
fellow  V.  State,  42  Tex.  Cr.  591,  61  S.  W.  720,  and  Kelly  v.  State, 
27  Tex.  Ap.  565,  11  S.  W.  628,  it  is  error  to  charge  upon  mutual  com- 
bat where  the  evidence  does  not  raise  that  issue. 

21  Tex.  Ap.  676-691,  2  8.  W.  882,  VAN  v.  STATE. 

Wkere  the  Court  in  One  Paragraph  Charges  that  any  rash  and  in- 
considerate killing  from  sudden  impulse  is  upon  implied  malice  and 
murder  in  the  second  degree,  and  in  a  preceding  paragraph  charged 
that  implied  malice  is  what  the  law  implies  from  the  mere  act  of 
killing  without  deliberate  design  to  kill,  the  second  instruction  does 
not  cure  the  error  of  the  first,  and  both  are  misleading. 

Approved  in  Perkins  v.  State,  78  Wis.  556,  47  N.  W.  829,  reversing 
where  an  erroneous  instruction,  partly  cured  by  a  subsequent  instruc- 
tion, waa  repeated. 

21  Tes.  Ap.  691-698,  2  S.  W.  892,  McELMUBBAT  Y.  STATE. 

Conviction  for  Willfully  Driving  Stock  from  its  accustomed  range 
will  bar  prosecution  for  theft  of  same  stock. 

See  note,  92  Am.  St.  Bep.  153. 

21  Tex.  Ap.  699-710,  2  S.  W.  893,  TUCKEB  v.  STATE. 

Defendant  cannot  be  Convicted  of  Theft  of  a  Yearling  merely  be- 
cause, after  a  stolen  yearling  was  brought  to  his  lot,  he  opened  the 
gate,  where  he  had  nothing  to  do  with  the  original  taking  and  driv- 
ing. 

Approved  in  Boyd  v.  State,  24  Tex.  Ap.  582,  6  Am.  St.  Bep.  911, 
6  S.  W.  855,  a  conviction  for  theft,  where  only  a  subsequent  connec- 
tion with  the  stolen  animal  is  shown,  will  be  reversed* 


NOTES 

ON  THIS 


TEXAS  EEPOETS 


CASES  IN  22  TEXAS  APPEALS. 


22  TflOL  Ap.  1-15,  2  8.  W.  531,  GOLDEN  ▼.  8TATB. 

BiUa  of  Exception  must  be  Presented  to  Judge  within  ten  days 
of  the  triali  bnt  this  limitation  does  not  apply  to  filing  the  same. 

Beaffirmed  in  Frisby  v.  dtate,  26  Tex.  Ap.  182,  9  S.  W.  464;  Child- 
ert  V.  State  (Tex.  Ap.),  13  S.  W.  650;  Harper  v.  State,  41  Tex.  Cr. 
354,  56  S.  W.  178. 

No  Particular  Form  for  Certificate  of  ETamtning  Magistrate  is  re- 
quired; it  need  not  sSiow  that  the  testimony  was  read  by  or  to  the 
wilneseee. 

Approved  in  Clark  t.  State,  28  Tex.  Ap.  195,  19  Am.  St.  Bep.  822, 
12  S.  W.  731,  holding  certificate  showing  oath  and  subscription  to 
testimony  sufficient;  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W. 
129,  holding  certificate  herein  sufficient. 

Indictment  for  Embezzlement,  Complying  with  Willson's  Criminal 
Forms,  No.  509,  is  sufficient. 

Approved  in  State  v.  Noland,  111  Mo.  486,  19  S.  W.  717,  and  State 
V.  Trolson,  21  Nev.  422,  32  Pac.  931,  both  upholding  indictment  for 
embezzlement  substantially  following  statute. 

If  Agent  Obtains  Possession  by  Virtue  of  his  employment,  the  crime 
is  embezzlement  and  not  common-law  larceny,  though  his  possession 
was  fraudulently  obtained. 

See  note,  87  Am.  St.  Bep.  30,  86. 

22  Tex.  Ap.  16-17,  2  &  W.  599,  SHULTZ  ▼.  STATE. 

Where  Accused  Gives  a  Natural  and  Satisfactory  Explanation  of  his 
possession  of  stolen  property,  the  state  must  prove  its  falsity. 

Approved  in  Curlin  v.  State,  23  Tex.  Ap.  684,  5  S.  W.  187,  affirm- 
ing rule;  Wright  v.  State,  36  Tex.  Cr.  471,  34  S.  W.  274,  reversing 
conviction  for  theft  of  jewelry  for  failure  to  charge  on  question  of 
purchi 


22  Tex.  Ap.  18-19,  2  8.  W.  609,  WELLS  ▼.  STATE. 

Evidence  That  Accused  Prohibited  Betting,  bnt  That  Pool  was 
sometimes  played  for  table  fees  or  drinks,  does  not  warrant  convic- 
tion for  exhibiting  a  gaming-table. 
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Approved  in  Smith  v.  State,  28  Tex.  Ap.  103,  12  S.  W.  412,  reTcrs- 
ing  conviction  for  exhibiting  gaming-table  for  failure  to  give  proper 
inetruction.    See  note,  19  L.  B.  A.  (n.  e.)  914. 

22  Tex.  Ap.  19-20,  2  S.  W.  600,  PEBBY  v.  STATE. 
Article  Embeszled  must  not  be  Wholly  without  value. 
See  note,  87  Am.  St.  Bep.  23. 

22  Tex.  Ap.  20-22,  2  S.  W.  615,  COKEB  ▼.  STATE. 

Uae  of  Dangerous  Weapon  in  a  Manner  Oalculaied  to  Alarm  another 
ie  an  aggravated  assault,  though  it  does  not  alarm  him. 

Approved  in  Ray  v.  State  (Tex.  Cr.),  21  8.  W.  541,  upholding  con- 
vi-ction  for  assault  by  threatening  with  rifle. 

Distinguished  in  Bawcom  v.  State,  27  Tex.  Ap.  623,  11  S.  W.  639, 
reversing  conviction  for  assault  for  insufficdency  of  evidence. 

22  Tex.  Ap.  23-26,  2  &  W.  379,  CI.EMENT  Y.  STATE. 

The  Proof  must  Show  That  the  Offense  was  Committed  anterior  to 
the  presentment  of  the  indictment. 

Approved  in  Moore  v.  State,  48  Tex.  Cr.  396,  88  S.  W.  229,  follow- 
ing rule;  Ogle  v.  State  (Tex.  Ap.),  2  S.  W.  380,  reversing  conviction 
under  the  rule. 

Bill  of  Exceptions  Need  Only  be  Presented  to  Judge  within  ten 
days  of  trial;  it  is  judge's  duty  to  file  it  during  the  term. 

Approved  in  Frisby  v.  State,  26  Tex.  Ap.  182,  9  S.  W.  464,  Childers 
V.  State  (Tex.  Ap.),  13  S.  W.  650,  Harper  v.  State,  41  Tex.  Cr.  354, 
55  S.  W.  178,  an'd  Golden  v.  State,  22  Tex.  Ap.  12,  2  S.  W.  536,  all 
holding  bill  of  exceptions  filed  during  term  sufficient. 

Declarations  of  Defendant's  Father  in  Belation  to  Stolen  Article, 
made  in  presence  of  defendant  and  acquiesced  in  by  him,  are  admis- 
sible. 

Approved  in  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  302,  holding 
evidence  of  dying  declarations  of  deceased  admissible  when  made  in 
defendant's  presence. 

22  Tex.  Ap.  26-32,  3  S.  W.  228,  WASHINGTON  ▼.  STATE. 

In  Indictment  for  Perjury,  Allegation  That  the  False  Statement  was 
ma/terial  to  the  issue  is  sufficient  without  showing  the  materiality. 

Approved  in  Yardley  v.  State,  55  Tex.  Cr.  489,  117  S.  W.  147; 
Chavarria  v.  State  (Tex.  Cr,),  63  S.  W.  313;  Jernigen  v.  State,  43 
Tex.  Cr.  115,  63  9.  W.  561,  and  Henry  v.  State,  43  Tex.  Cr.  177,  63 
S.  W.  642,  all  reaffirming  rule;  Washington  v.  State,  23  Tex.  Ap.  337, 
5  S.  W.  120,  cited  on  subsequent  appeal;  Sisk  v.  State,  28  Tex.  Ap. 
436,  13  S.  W.  649,  holding  judge  may  designate  and  charge  on  ma- 
terial false  statement  alone.     See  note,  124  Am.  St.  Bep.  667. 

Perjury  may  Arise  Out  of  a  False  Statement  affecting  a  collateral 
issue,  as  that  of  the  credit  of  a  witness. 

Approved  in  Freeman  v.  State,  44  Tex.  Cr.  498,  72  S.  W.  1002,  hold- 
ing evidence  admissible,  in  prosecution  for  perjury,  showing  that  de- 
fendant's false  statement  assigned  as  perjury  was  not  made  through 
inadvertence  or  by  mistake;  State  v.  Park,  57  Kan.  433,  46  Pac.  714, 
and  Williams  v.  State,  28  Tex.  Ap.  302,  12  S.  W.  1103,  both  holding 
perjury  may  be  assigned  on  witness'  false  denial  of  conviction  for 
crime;  McAvoy  v.  State,  39  Tex.  Cr.  687,  47  S.  W.  1002,  perjury  may 
be  predicated  on  impeachment  of  witness  on  material  matter. 
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Failure  to  Xnatrnct  That  Two  Credible  Witnessee,  or  one  credible 
witness  strongly  corroboirated,  is  necessary  to  cojiyict  for  perjury,  is 
error. 

Beaffirmed  in  Wilson  v.  State,  27  Tex  Ap.  50,  11  Am.  St.  Bep.  182, 
10  S.  W.  750;  MUler  v.  State,  27  Tex.  Ap.  498,  11  S.  W.  485;  Brookin 
V.  State,  27  Tex.  Ap.  703,  11  S.  W.  646;  Whitaker  v.  State,  37  Tex. 
Cr.  481,  36  S.  W.  256. 

22  Tex.  Ap.  32-35,  2  8.  W.  617,  STEBBIKS  v.  STATE. 

Gaming  In  Boom  Separated  from  Saloon  by  Partition,  through  which 
drinks  are  passed  by  means  of  a  slid^e,  is  gaming  at  a  house  for  re- 
tailing spirituous  liquors. 

Approved  in  Ballew  t.  State,  26  Tex.  Ap.  485,  9  S.  W.  766,  affirm- 
ing rule;  Bobinson  v.  State  (Tex.  Ap.),  19  S.  W.  894,  reversing  for 
failure  to  show  that  card-room  was  used  in  connection  with  saloon. 

New  Statute  Covering  Entire  Subject,  and  Establishing  new  system 
respecting  it,  repeals  prior  statutes. 

Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  115,  105  S.  W.  1124, 
and  Ex  parte  Vaccarezza,  52  Tex.  Cr.  313,  314,  106  S.  W.  393,  394, 
both  applying  rule  in  proeecution  for  violating  provisions  of  new 
law  for  sale  of  intoxicating  liquor  where  defendant  has  license,  which 
had  not  expired  under  old  law;  Ex  parte  Coombs,  38  Tex.  Cr.  656, 
44  S.  W.  858,  applying'  rule  to  constitutional  provisions  regulating 
courts;  Dickinson  v.  State,  38  Tex.  Cr.  479,  41  S.  W.  760,  applying 
rule  in  construing  game  laws. 

22  Tex.  Ap.  36-42,  58  Am.  Bep.  630,  2  S.  W.  631,  GBIMMETT  v. 
STATE. 

Clearing  of  Courtroom  During  Examination  of  Young  Olrl  in  rape 
eaee  does  not  violate  defendant's  right  to  public  trial. 

Approved  in  State  v.  Callahan,  100  Minn.  69,  110  N.  W.  345,  fol- 
lowing rule;  Benedict  v.  People,  23  Colo.  129,  46  Pac.  638,  and  People 
V.  Kerrigan,  73  Cal.  224,  14  Pac.  850,  both  upholding  order  removing 
superfluous  persons  from  courtroom;  People  v.  Hartman,  103  Cal.  244, 
42  Am.  St.  Biep.  110,  37  Pac.  154,  holding  order  excluding  all  except 
defendant  and  officers  of  court  erroneous.  See  notes,  28  Am.  St.  Bep. 
308,  309;  9  L.  B.  A.  (n.  s.)  278;  5  L.  B.  A.  832. 

Distinguished  in  State  v.  Hensley,  75  Ohio,  265,  116  Am.  St.  Bep. 
734,  79  N.  E.  463;  9  L.  B.  A.  (n.  s.)  277,  holding  it  a  denial  of  de- 
fendant's constitutional  rights  to  public  trial  where  court  directed 
sheriff  not  to  allow  general  public  in  courtroom  during  trial. 

Condition  of  Female's  Clothing  Two  Days  After  the  Alleged  Bape  is 
admissible;  the  intervening  time  goes  to  the  weight  of  the  testimony. 

Approved  in  State  v.  Craft,  118  La.  123,  42  So.  720,  holding  in  case 
of  homicide  that  clothing  worn  by  deceased  was  admissible  in  evidence 
to  corroborate  other  testimony;  State  v.  Dixon,  47  La.  Ann.  5,  16  So. 
591,  admitting  physician's  testimony  of  woman's  condition  at  various 
timee  after  rape. 

22  Tex.  Ap.  42-44,  2  S.  W.  619,  TUBNEB  Y.  STATE* 
Burglary  and  Theft  may  be  Charged  In  the  Same  Indictment  and  in 

the  same  count. 
See  note,  92  Am.  St.  Bep.  152. 
Distinguished  in  Murdock  v.  State,  52  Tex.  Cr.  264,  106  S.  W.  375, 

holding  indiotment  bad  for  duplicity  which  charged  in  one  count  two 
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different  offences;  Heineman  ▼.  State,  22  Tex.  Ap.  45,  2  S.  W.  620, 
holding  indictment  charging  theft  of  horse  and  gun  in  same  count 
duplicdtous. 

Where  Judge  Dies  Ftve  Days  After  Adjaumment  of  Oonrt,  and  it 
does  not  appear  but  that  the  statement  could  have  been  obtained  in 
that  time,  there  is  a  want  of  diligence. 

Approved  in  Adams  y.  State  (Tex.  Cr.),  60  S.  W.  256,  holding  dili- 
gence to  secure  statement  not  shown  by  merely  calling  on  judge. 

22  TflOL  Ap.  44-46,  2  &  W.  610,  HEINEMAN  ▼.  STATE. 

Indictment  Charging  Embezzlement  of  a  Horse  and  a  Onn  in  the 
same  count  is  bad. 

Approved  in  Wood  v.  State,  47  Tex.  Cr.  544,  84  8.  W.  1058,  Mur- 
doch V.  State,  52  Tex.  Cr.  264,  106  S.  W.  375,  and  Hickman  v.  State, 
22  Tex.  Ap.  442,  2  S.  W.  641,  all  holding  indiptment  charging  two 
offenses  in  one  count  insufficient;  Trask  v.  People,  35  Colo.  88,  83  Pac. 
1012,  holding  court  erred  in  refusing  to  quash  information  after  prose- 
cution had  finished  introducing  evidence,  where  it  appeared  that 
several  offenses  had  been  charged  in  one  count. 

22  Tex.  Ap.  46-61,  2  &  W.  630,  DAVIS  v.  STATE. 

''Willfully,"  as  Used  In  Statute  Against  Maiming,  does  not  mean 
a  specific  intent  to  maim. 

Approved  in  Neblett  v.  State,  47  Tex.  Cr.  574,  85  S.  W.  813,  fol- 
lowing rule;  United  States  v.  Gunther,  5  Dak.  242,  38  N.  W.  81, 
holding  premeditated  intent  to  maim  may  be  inferred.  See  note, 
65  Am.  St.  Bep.  773,  775. 

22  Tex.  Ap.  51-60,  2  a  W.  627,  ABMSTEAD  v.  STATE. 

Oonfesslonfl  and  Declarations  are  not  Admissible  against  a  code- 
fendant,  when  not  made  in  his  presence. 

Approved  in  Proctor  v.  State,  54  Tex.  Cr.  258,  112  S.  W.  771,  fol- 
lowing rule;  Conde  v.  State,  35  Tex.  Cr.  102,  60  Am.  St.  Bep.  27, 
34  S.  W.  288,  holding  property  of  deceased  found  in  possession  of 
one  defendant  can  only  be  used  against  him;  State  v.  Grant,  86 
Iowa,  228,  53  N.  W.  123,  State  v.  Johnson,  40  Kan.  268,  19  Pac.  750, 
and  Boberts  v.  Kendall,  3  Ind.  Ap.  342,  29  N.  £.  488,  all  holding 
statement  of  one  defendant  inadmissible  against  codefendants. 

22  Tex.  Ap.  60-61,  2  &  W.  622,  DBI8KILL  ▼.  STATE. 

An  Assault  With  Intent  to  Murder  is  Constituted  by  Existence  of 
facts  which  bring  the  offense  within  the  definition  of  an  assault, 
coupled  with  an  intention  to  commit  murder. 

Approved  in  Garner  v.  State  (Tex.  Cr.),  64  S.  W.  1044,  fact  that 
person  displaying  pistol  in  public  was  drunk  and  boisterous  is  part 
of  res  gestae. 

22  Tex.  Ap.  64,  2  S.  W.  622,  BOBEBTS  v.  STATE. 

Sureties  on  Bail  Bond  are  Believed  by  Second  Arrest  and  bail  or 
recognizance  of  the  principal  on  the  same  indictment. 

Distinguished  in  Conner  v.  State  (Tex.  Ap.),  9  S.  W.  63,  64,  holding 
sureties  liable  where  judgment  nisi  had  been  rendered  against  them 
before  arrest  and  new  bond.    See   note,  99  Am.  Dec.  219. 

22  Tex.  Ap.  65-99,  3  &  W.  326,  EUNDE  Y.  STATE. 

Indictment  for  Separate  Offense  is  Admissible  if  it  tends  to  show 
motive  for  the  crime  for  which  accused,  is  being  tried. 
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Approved  in  Crasa  v.  State,  31  Tex.  Cr.  314,  20  S.  W.  579,  HudBon 
▼.  State,  28  Tex.  Ap.  341,  13  S.  W.  390,  both  following  rule;  Waters 
V.  State,  54  Tex.  Cr.  328,  114  S.  W.  629,  holding  it  permissible  for 
state  to  introduce  testimony  showing  previous  difficulty;  Porch  ▼. 
State,  50  Tex.  Cr.  341,  99  S.  W.  106,  holding  evidence  admissible 
showing  testimony  given  in  another  trial  by  deceased  against  de- 
fendant as  tending  to  show  motive;  Moore  v.  State,  49  Tex.  Cr.  510, 
96  S.  W.  326,  holding  evidence  of  former  difficulties  between  defend- 
ant and  deceased  is  admissible;  dissenting  opinion  in  Barkman  v. 
State,  41  Tex.  Cr.  113,  52  S.  W.  76,  majority  admitting  evidence  that 
deceased  testified  adversely  to  defendant  at  inquest.  See  note,  62  L. 
B.  A.  213. 

Distinguished  in  Attaway  ▼.  State,  41  Tex.  Cr.  397,  55  S.  W.  46, 
in  murder  where  motive  claimed  was  that  deceased  testified  against 
defendant  in  theft  case,  error  to  admit  statements  of  deceased  to 
district  attorney  as  to  what  he  would  testify  in  theft  case,  defendant 
not  being  present  and  his  knowledge  of  such  testimony  not  shown; 
Barkman  v.  State  (Tex.  Cr.),  52  S.  W.  71,  rejecting  evidence  of  an- 
other killing  by  defendant  for  which  he  was  not  indicted. 

POTtions  of  Writing  or  Statement  Having  No  Relation  to  a  Part 
read  by  the  other  side  are  inadmissible  under  article  751,  Code  of 
Criminal  Procedure. 

Approved  in  Ford  v.  State,  41  Tex.  Cr.  7,  51  S.  W.  937,  refusing  to 
revise  rejection  of  former  record  where  admissibility  is  not  shown 
by  bill  of  exceptions. 

Threats  or  Acts  of  Codefendant  Proximately  Connected,  with  the 
transaction,  tending  to  show  that  he  committed  the  crime,  are  ad- 
missible. 

Approved  in  Porch  ▼.  State,  50  Tex.  Cr.  342,  99  S.  W.  106,  rejecting 
evidence  of  details  of  altercation  with  third  party  not  shown  to  be 
connected  with  offense;  Harrison  ▼.  State,  47  Tex.  Cr.  400,  401,  82  S. 
W.  702,  703,  applying  rule  where  court  erred  in  limiting,  as  impeach- 
ing testimony,  evidence  of  confession  of  state's  witness,  that  he 
committed  crime;  Wallace  v.  State,  46  Tex.  Cr.  349,  81  S.  W.  970, 
rejecting  evidence  that  deceased  had  certain  enemies,  as  too  remote; 
Smith  V.  State,  44  Tex.  Cr.  220,  70  S.  W.  85,  and  Atchison  v.  State, 
44  Tex.  Cr.  554,  72  S.  W.  999,  both  holding  court  did  not  err  in 
rejecting  evidence  of  threats  of  third  parties  not  connected  with 
offense;  State  v.  Gaylord,  70  S.  C.  417,  50  S.  £.  21,  holding  threats 
of  third  party  are  admissible  if  not  too  remote;  Thompson  v.  United 
States,  144  Fed.  18;  holding,  in  prosecution  for  counterfeiting  bank 
notes,  testimony  of  third  person  of  statement  made  by  defendant 
that  he  wished  the  bank  notes  for  bail  in  case  of  his  arrest,  was 
admissible  as  showing  motive;  Thompson  v.  State,  35  Tex.  Cr.  523, 
34  S.  W.  630,  rejecting  evidence  as  to  third  parties  not  connected 
with  robbery;  Wilkins  v.  State,  35  Tex.  Cr.  529,  34  S.  W.  628,  reject- 
ing evidence  of  assault  a  year  before  murder;  Murphy  v.  State,  86 
Tex.  Cr.  30,  35  S.  W.  175,  rejecting  decedent's  declarations  as  to 
threats  of  third  parties;  Golin  v.  State,  37  Tex.  Cr.  96,  38  S.  W.  794, 
rejecting  proof  of  lawlessness  of  neighborhood  where  connection  of 
third  parties  was  not  shown;  Gowen  v.  State  (Tex.  Cr.),  34  S.  W.  123, 
refusing  new  trial  for  new  evidence  of  other  persons  fleeing  from 
neighborhood  after  burglary;  Ogden  ▼.  State  (Tex.  Cr.),  58  S.  W. 
1020,  rejecting  evidence  as  to  third  parties  where  no  connection 
shown. 
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Oirctuxustantlal  Erldence  mnBt  be  Oertain  and  Oonclnslye  to  war- 
rant conviction. 

Approved  in  Wheeler  v.  State,  56  Tex.  Cr.  549,  121  8.  W.  167,  where 
on  trial  for  murder  evidence  was  entirely  circumstantial  and  defend- 
ant claimed  alibi;  court  erred  in  not  charging  that  if  there  was 
reasonable  doubt  to  acquit  defendant;  PuUen  v.  State,  28  Tex.  A  p. 
120,  see  12  S.  W.  503,  reversing  conviction  for  murder  on  evidence 
entirely  circumstantial. 

The  Oeneral  Rule,  That  Where  Part  of  Testimony  is  Bead  in  evi- 
dence the  defendant  is  entitled  to  have  the  rest  of  it  also  read,  is 
not  applicable  where  the  rest  is  not  material. 

Approved  in  Edens  v.  State,  41  Tex.  Cr.  524,  55  S.  W.  815,  follow- 
ing rule. 

22  Tex.  Ap.  100-105,  2  S.  W.  864,  PABTAIN  v.  STATE. 

Indictment  for  Perjury  may  Allege  the  Materiality  of  the  false 
statement  or  set  out  facts  showing  its  materiality. 

Approved  in  Yardley  v.  State,  55  Tex.  Cr.  489,  117  S.  W.  147,  fol- 
lowing rule;  Chavarria  v.  State  (Tex.  Cr.),  63  S.  W.  313,  Jernigan  v. 
State,  43  Tex.  Cr.  115,  63  S.  W.  561,  and  Sisk  v.  State,  28  Tex.  Ap. 
436,  13  S.  W.  649,  all  holding  indictment  averring  materiality  of  false 
statements,  without  alleging  facts,  sufficient.  See  note,  124  Am.  St. 
Bep.  667,  668. 

In  Trial  for  Perjury  the  Proceedings  had  and  Statements  made  at 
the  trial  where  alleged  perjury  was  committed  are  admissible. 

Approved  in  Washington  v.  State,  23  Tex.  Ap.  338,  5  S.  W.  120, 
admitting  record  to  show  perjury  in  former  trial. 

Incorrect  Orthography  or  Ungrammatical  Language  will  not  vitiate 
verdict. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  which  by  the  lapse  of  pen  added  the  letter  "y"  to 
murder. 

22  Tex.  Ap.  105-110,  3  S.  W.  100,  PABKEB  v.  STATE. 

Oonvictlon  of  Lower  Grade  of  an  Offense  Operates  as  an  Ac(iTiittal 
as  to  all  higher  grades  charged. 

Approved  in  People  v.  Smith,  134  Cal.  455,  66  Pac.  670,  following 
rule;  Cornelius  v.  State,  54  Tex.  Cr.  195,  112  S.  W.  1061,  holding  if 
indictment  was  valid,  it  acquitted  of  all  felonious  homicide  of  higher 
degree;  Pickett  v.  State,  43  Tex.  Cr.  6,  8,  63  a  W.  325,  326,  applying 
rule  in  prosecution  for  manslaughter  where  defendant  had  been 
acquitted  of  murder  in  previous  trial  it  was  held  the  verdict  would 
not  be  set  aside  because  there  was  some  evidence  proving  murder; 
Bussell  V.  State,  66  Neb.  500,  92  N.  W.  752,  holding  that  because 
jury  rejected  without  sufficient  cause,  evidence  showing  deliberation, 
etc.,  ie  no  reason  why  verdict  of  intentional  killing  should  be  set 
aside;  Bloeher  v.  State,  27  Tex.  Ap.  42,  10  S.  W.  441,  reversing  for 
failure  to  charge  on  second  degree  although  evidence  shows  murder 
in  first  degree;  Mixon  v.  State,  35  Tex.  Cr.  460,  34  S.  W.  290,  after 
conviction  for  manslaughter  under  defective  imdictment  for  murder, 
defendant  cannot  be  tried  for  murder;  Thomas  v.  State,  43  Tex.  Cr. 
24,  96  Am.  St.  Bep.  834,  62  S.  W.  920,  defendant  cannot  complain  of 
instruction  on  second  degree  where  evidience  shows  murder  in  first 
degree.    See  note,  21  L.  B.  A.  (n.  s.)   21. 
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Distinguished  in  Turner  v.  State,  41  Tex.  Cr.  338,  54  S.  W.  580, 
bolding  on  trial  for  manslaughter,  where  there  had  been  a  previoas 
acquittal  in  same  case  of  murder,  it  is  duty  of  court  to  charge  that 
if  jury  believed  evidence  established  murder,  to  acquit  defendant. 

Charge  Should  be  Conflned  to  the  Case,  and  Instractlons  as  to 
higher  grades  of  crime  of  which  accused  was  acquitted  is  error. 

Approved  in  Conde  v.  State,  35  Tex.  Cr.  102,  103,  60  Am.  St.  Bep. 
27,  28,  34  S.  W.  288,  289,  reversing  for  charge  on  first  degree  mur- 
der of  which  defendant  had  been  acquitted;  Oraig  v.  State  (Tex. 
Cr),  23  S.  W.  1109,  admitting  proof  of  threats  on  second  prosecution 
for  manslaughter;  Cornelius  v.  State,  54  Tex.  Cr.  178,  112  S.  W.  1053, 
holding  court  erred  in  refusing  requested  charge  to  acquit  defendant 
if  testimony  did  not  support  manslaughter;  Burnett  v.  State,  53  Tex. 
Cr.  521,  112  S.  W.  77,  holding  defendant  may  be  convicted  for  an 
inferior  grade  of  homicide  although  he  has  been  acquitted  of  higher 
grade;  West  v.  State,  55  Fla.  209,  46  So.  96,  holding  court  should 
charge  jury,  no  matter  what  the  evidence  may  be,  that  questions  of 
premeditation  or  of  murder  should  not  be  considered.  See  note,  21 
li.  B.  A.  (n.  s.)  20. 

Distinguished  in  Fuller  v.  State,  30  Tex.  Ap.  562,  17  S.  W.  1108, 
upholding  second  conviction  of  murder  in  second  degree  although 
evidence  shows  first  degree;  Huff  v.  State  (Tex.  Cr.),  24  S.  W.  904, 
after  former  conviction  for  simple  assault,  instruction  to  acquit  for 
aggravated  assault  is  proper;  Martin  v.  State  (Tex.  Cr.),  58  S.  W. 
113;  Carter  v.  State  (Tex.  Cr.),  40  S.  W.  499,  upholding  charge  on 
manslaughter  after  former  conviction  for  that  offense  under  indict- 
ment for  murder;  dissenting  opinion  in  Cornelius  v.  State,  54  Tex. 
Cr.  192,  193,  199,  112  S.  W.  1060,  1061,  1064,  majority  holding  court 
erred  in  refusing  requested  charge  to  acquit  if  testimony  did  not 
support  manslaughter. 

Party  Unlawfully  Attacked  Need  not  Betreat  to  Avoid  the  necessity 
of  killing  his  assailant. 

Approved  in  Hooper  v.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Bep.  845, 
69  S.  W.  151,  following  rule;  Nalley  v.  State,  30  Tex.  Ap.  459,  17  S. 
W.  1085,  and  Williams  v.  State,  30  Tex.  Ap.  447,  17  S.  W.  1073,  both 
reversing  for  failure  to  give  such  charge. 

22  Tex.  Ap.  110-116,  2  S.  W.  622,  PBICE  Y.  STATE. 

Indictment  for  Assault  With  Intent  to  Murder  need  not  set  out  the 
means  used  nor  the  manner. 

BeafBrmed  in  Douglass  v.  State,  26  Tex.  Ap.  113,  8  Am.  St.  Bep.  459, 
9  S.  W.  489. 

22  Tex.  Ap.  117-120,  2  8.  W.  634,  MOOBE  ▼.  STATE. 

Statute  Allowing  Waiver  of  Jury  Trial  in  Misdemeanor  Case  is  con- 
stitutional. 

Approved  in  In  re  E^nsel,  64  Kan.  5,  67  Pac.  635,  56  L.  B.  A.  475, 
following  rule;  Brown  v.  Epps,  91  Va.  730,  21  S.  E.  120,  27  L.  B.  A. 
676,  upholding  statute  providing  for  nonjury  trial  before  justices 
where  appeal  is  allowed;  in  dissenting  opinion,  Miller  v.  Common- 
wealth, 88  Va.  630,  14  S.  E.  982,  15  L.  B.  A.  441,  majority  holding 
statute  providing  for  nonjury  trial  of  misdemeanor,  invalid.  See  note, 
1  L.  B.  A.  633. 


22  Tex.  Ap.  123-175    NOTES  ON  TEXAS  BEPOETS.  574 

22  Ttox.  Ap.  123-129,  2  8.  W.  638,  OAOB  ▼.  STATE. 

"Theft"  and  ''Theft  from  Penon"  are  Distinct  Offensea;  the  former 
may  be  tried  where  committed  or  where  goods  are  taken — ^the  latter 
only  where  committed. 

Approved  in  Ballow  ▼.  State,  42  Tez.  Or.  263,  5S  S.  W.  1023,  hold- 
ing, in  prosecution  for  theft  of  live  hogs  in  another  county,  that  if 
hogs  were  killed  before  being  brought  into  trial  county,  defendant 
should  be  dismissed;  Ballow  v.  State,  42  Tex.  Cr.  268,  58  S.  W.  1025, 
holding  identical  property  stolen  must  be  carried  into  county  of  prose- 
cution before  conviction  can  be  sustained  there;  Martinus  v.  State, 
47  Tex.  Gr.  529,  122  Am.  St.  Bep.  709,  84  S.  W.  832,  applying  rule 
where  indictment  alleged  burglary  of  a  house  at  night  and  proof 
showed  that  the  house  was  a  private  dwelling,  the  variance  was  fatal; 
West  V.  State,  28  Tex.  Ap.  3,  4,  11  S.  W.  635,  and  Clark  v.  State,  23 
Tex.  Ap.  614,  5  S.  W.  179,  both  reversing  where  complete  offense  was 
not  shown  in  county  to  which  stolen  goods  were  carried;  Nicholas  v. 
State,  28  Tex.  Ap.  108,  12  S.  W.  501,  holding  theft  from  person  can 
be  prosecuted  only  in  county  where  committed;  Sims  v.  State,  28  Tex. 
Ap.  448,  13  S.  W.  654,  prosecution  for  swindling  can  be  prosecuted 
only  in  county  where  property  was  acquired;  Miller  v.  State,  28  Tex. 
Ap.  446,  13  S.  W.  646,  holding  indictment  for  burglary  with  intent 
to  commit  theft  not  supported  by  proof  of  intent  to  commit  robbery; 
Boberts  v.  State,  33  Tex.  Cr.  86,  24  S.  W.  896,  under  indictment  for 
theft  from  person  accused  cannot  be  convicted  of  misdemeanor  theft; 
Long  V.  State,  39  Tex.  Cr.  464,  73  Am.  St.  Bep.  958,  46  S.  W.  823, 
under  indictment  for  theft  defendant  cannot  be  convicted  for  driving 
cattle  from  accustomed  range;  Dalton  v.  State  (Tex.  Cr.),  27  S.  W. 
259,  defendant  cannot  be  convicted  of  theft  where  evidence  shows 
theft  from  person. 

Distinguished  in  Harrington  v.  State,  31  Tex.  Cr.  581,  21  S.  W.  357, 
holding  conviction  for  theft  of  one  will  not  bar  prosecution  for  theft 
of  other  cattle  driven  into  county. 

22  Tex.  Ap.  136-137,  2  &  W.  538,  BOSTIO  ▼.  STATS. 

Erroneous  Instruction  as  to  Penalty,  However  HamleBS,  requires 
the  conviction  to  be  set  aside. 

Approved  in  Williams  v.  State,  25  Tex.  Ap.  89,  7  S.  W.  662,  revers- 
ing conviction  for  manslaughter  for  erroneous  charge  on  penalty. 

Distinguished  in  Bell  v.  State,  31  Tex.  Cr.  523,  21  S.  W.  260,  affirm- 
ing conviction  where  error  in  misstatement  of  penalty  is  harmless. 

22  Tex.  Ap.  137-138,  2  8.  W.  538,  EICHMAN  ▼.  STATE. 

Date  of  Bendition  of  Judgment  In  Justice's  Court  need  not  be  in- 
serted in  appeal  bond. 

Approved  in  Cyechawaich  v.  State,  23  Tex.  Ap.  431,  5  8.  W.  119, 
upholding  validity  of  bond  substantially  complying  with  statute; 
Thielen  v.  State,  43  Tex.  Cr.  311,  65  S.  W.  534,  upholding  validity  of 
bond  not  containing  file  number  of  case. 

22  Tex.  Ap.  139-175,  2  a  W.  601,  PHILLIPS  ▼.  STATE. 

Immaterial  Evidence  may  be  Admitted,  Subject  to  Exdoslon  in 
ease  materiality  is  not  shown;  if  not  shown,  it  must  be  withdrawn 
from  jury. 

Approved  in  Gibson  ▼.  State,  23  Tex.  Ap.  423,  5  S.  W.  316,  Beyons 
▼.  State,  33  Tex.  Cr.  144,  47  Am.  St.  Bep.  26,  25  S.  W.  786,  and  WheeUs 
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▼.  State,  23  Tex.  Ap.  245,  5  S.  W.  225,  all  holding  it  rests  in  discre- 
tion of  court  to  require  state  to  introduce  all  eye-witnesses  of  res 
gestae;  Bushing  v.  State,  25  Tex.  Ap.  612,  8  S.  W.  807,  reversing  for 
failure  of  court  to  withdraw  from  jury  declarations  made  to  sheriff 
by  accused's  brother;  Dudley  v.  State,  40  Tex.  Cr.  35,  48  8.  W.  180, 
and  Miller  v.  State,  31  Tex.  Cr.  636,  37  Am.  St.  Bep.  839,  21  S.  W.  926, 
both  holding  withdrawal  from  jury  generally  cures  erroneous  admis- 
sion of  evidence;  Oapps  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518,  revers- 
ing for  failure  to  withdraw  from  jury  evidence  erroneously  admitted; 
Honeycutt  v.  State  (Tex.  Cr.),  63  S.  W.  640,  2  Tex.  Ct.  Bep.  903, 
admitting  ■  declarations  of  deceased  concerning  defendant  to  show 
motive. 

It  is  Wltbln  Sound  Discretion  of  Court  to  compel  the  prosecution  to 
introduce  certain  witnesses,  and  ruling  is  not  subject  to  revision  on 
appeal  except  in  clear  case  of  abuse  of  such  discretion. 

Approved  in  Freeman  v.  State,  46  Tex.  Cr.  320,  81  S.  W.  954,  hold- 
ing court  did  not  err  in  refusing  to  compel  prosecution  to  call  de- 
ceased's son,  who  was  present  at  time  of  murder,  as  witness. 

22  T«z.  Ap.  175-185,  2  &  W.  582,  TOW  ▼.  STATE. 

Animus  of  Witness  may  be  Shown,  and  Great  Latitude  is  Allowed 
on  such  examination. 

Distinguished  in  Surrell  v.  State,  29  Tex.  Ap.  325,  15  S.  W.  817, 
excluding  evidence  to  impeach  witness  on  collateral  matter,  where  no 
bias  is  shown. 

22  Tez.  Ap.  185-192,  2  S.  W.  586,  STONE  ▼.  STATE. 

Note  to  Accused  Secured  by  Mortgage  on  a  Disorderly  House  is 
admissible  as  tending  to  show  he  was  not  the  owner. 

Approved  in  Mitchell  v.  State,  34  Tex.  Cr.  313,  30  S.  W.  811,  hold- 
ing only  owner,  lessee,  or  tenant  of  disorderly  house  punishable  under 
statute. 

General  Reputation  of  House  as  Disorderly  is  Admissible  in  prose- 
cution of  owner. 

Approved  in  Harkey  ▼.  State,  33  Tex.  Cr.  100,  47  Am.  St.  Bep.  20, 
25  S.  W.  291,  on  trial  for  keeping  disorderly  house,  general  reputation 
ef  house  and  occupants  may  be  proved.    See  note,  20  L.  B.  A.  611. 

Charge  That  General  Bepatation  of  House  is  Sofllcient  to  convicf 
owner  of  keeping  disorderly  house  is  erroneous,  as  a  charge  on  the 
weight  of  evidence. 

Approved  in  Dickenson  v.  State  (Tex.  Cr.),  63  S.  W.  329,  and  Stock- 
man V.  State,  24  Tex.  Ap.  393,  5  Am.  St.  Bep.  895,  6  S.  W.  299,  both 
reversing  for  charge  on  weight  of  evidence.    See  note,  20  L.  B.  A.  611. 

Where  State's  Main  Witness  is  an  Accomplice  in  keeping  a  disor- 
derly house,  the  jury  should  be  instructed  on  accomplice  testimony. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  399,  110  S.  W.  64,  hold- 
ing charge  on  accomplice  testimony  should  have  been  given,  but  before 
appellant  can  complain,  written  charge  must  have  been  requested  and 
refused;  Martin  v.  State,  36  Tex.  Cr.  638,  36  S.  W.  587,  and  Parr  v. 
State,  36  Tex.  Cr.  495,  38  S.  W.  181,  both  reversing  for  failure  to 
charge  on  accomplice  testimony;  Tracy  v.  State,  42  Tex.  Cr.  495,  61 
S.  W.  127,  refusing  to  revise  failure  to  charge  on  accomplice  testimony 
when  written  charge  thereon  was  not  requested. 
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Where  Prosecuting  Attorney  Abnees  Acciued  in  Hie  Argament» 
which  tendi  to  excite  passioiiB  of  jury  against  him,  it  is  reversible 
error. 

Approved  in  State  v.  Proctor,  86  Iowa,  702,  53  N.  W.  425,  People 
V.  Fielding,  158  N.  Y.  548,  70  Am.  St.  Bep.  500,  53  N.  E.  499,  46  L. 
B.  A.  641,  and  Fuller  v.  State,  30  Tex.  Ap.  565,  17  S.  W.  1109,  aU 
reversing  for  improper  argument  of  counsel.  See  notes,  9  Am.  St.  Bep. 
565,  566;  46  L.  B.  A.  652. 

Being  Concerned  in  and  Keeping  Disorderly  Honsa  amounts  to  one 
and  the  same  thing  within  meaning  of  law. 

Approved  in  State  v.  Gambron,  20  S.  D.  290,  105  N.  W.  244,  holding 
no  defense  that  someone  else  might  have  been  equally  guilty  of  main- 
taining such  character  of  house. 

Where  Evidence  is  not  Entirely  Olrcumstantial,  the  court  need  not 
charge  thereon. 

See  notes,  97  Am.  St.  Bep.  790;  69  L.  B.  A.  210. 

22  Tex.  Ap.  192-193,  2  8.  W.  590,  DUSES  T.  STATE. 

Asportation  is  not  Necessary  to  Theft  from  the  person. 

Approved  in  Green  v.  State,  28  Tex.  Ap.  497,  13  S.  W.  786,  uphold- 
ing conviction;  dissenting  opinion  in  Thomas  v.  State,  51  Tex.  Or.  333, 
101  S.  W.  799,  majority  holding  that  property  could  not  have  been 
taken  without  defendant's  knowledge  at  time  of  taking,  and  that  con- 
viction could  not  be  sustained.     See  note,  10  L.  B.  A.  109. 

Indictment  for  Theft  of  Eight  Dollars,  not  Alleging  the  Kind  of 
dollars  or  that  they  were  money,  is  insufficient. 

Approved  in  Wade  v.  State,  35  Tex.  Cr.  173,  60  Am.  St.  Rep.  33, 
32  S.  W.  773,  holding  indictment  insufficiently  describing  Mexican 
money  defective;  Perry  v.  State,  42  Tex.  Cr.  541,  61  S.  W.  401,  hold- 
ing information  for  theft  of  money  insufficient  to  support  conviction 
for  silver  certificate;  Sullivan  v.  State,  44  Fla.  159,  32  So.  107,  hold- 
ing information  describing  property  as  "$7.50,  currency  of  United 
States  of  value  of  $7.50/'  is  bad  upon  motion  to  quash. 

22  Tex.  Ap.  194-196,  58  Am.  Bep.  633,  2  8.  W.  541,  LONQ  ▼.  STATE. 

Baffle  for  Gun  Played  With  Dice  at  a  Saloon  is  betting  within  the 
gaming  law. 

Approvea  in  Bich  v.  State,  38  Tex.  Cr.  200,  42  S.  W.  292,  38  L.  B. 
A.  719,  wh«re  parties  agreed  to  bet  twenty-five  dollars,  which  one 
put  up  and  other  put  up  five  dollars  as  forfeit,  with  understanding 
that  if  he  did  not  put  up  remainder  by  certain  time,  five  dollars  was 
to  go  to  other,  and  remuinder  never  put  up,  there  was  no  bet;  Bosales 
V.  State,  22  Tex.  Ap^  675,  3  S.  W.  345,  holding  swindling  out  of 
chance  in  raffle  will  not  support  indictment;  Colchell  v.  Stsite,  23  Tex. 
Ap.  584,  5  S.  W.  140,  holding  indictment  for  gaming  must  negative 
exceptions  contained  in  statute;  Brand  v.  State,  112  6a.  26,  37  S.  £. 
100,  holding  indictment  for  gambling  for  money  "and  other  things" 
sufficient.     See  note,  121  Am.  St  Bep.  699. 

In  an  Indictment  for  Violating  the  Gambling  Law  it  is  not  necessary 
that  the  thing  bet  was  of  some  value. 

Approved   in   Handy  t.   State,    49   Tex.    Cr.    382,  92   S.   W.    848, 
following  rule;  Harrin  v.  State,  50  Tex.  Cr.  352,  97  S.  W.  89,  holding 
allegation  that  defendant  bet  is  sufficient  without  alleging  that  any, 
particular  thing  was  beL 
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22  Tex.  Ap.  196-200,  2  8.  W.  542,  SMITH  T.  STATE. 

Where  Witness  is  Impeached  It  is  Error  to  Refuse  Charge  in  prose- 
cution for  perjury  that  if  he  is  not  credible  his  testimony  must  be 
disregarded. 

Approved  in  Oonant  v.  State,  51  Tex.  Cr.  613,  103  S.  W.  899,  and 
Morris  v.  Staite,  47  Tex.  Cr.  424,  83  S.  W.  1127,  both  following  rule; 
Wilson  V.  State,  27  Tex.  Ap.  50,  11  Am.  St.  Bep.  182,  10  S.  W.  750, 
and  Kitchen  v.  State,  29  Tex.  Ap.  46,  14  S.  W.  392,  both  reversing 
for  failure  to  charge  that  if  witness  was  not  credible  jury  should  ac- 
quit; Douglass  V.  State  (Tex.  Cr.),  33  S.  W.  229,  credibility  of  witness 
is  for  jury. 

Credible  Witness  is  One  Whose  Character  for  Truth  is  above  re- 
proach. 

Distinguished  in  Anderson  v.  State,  56  Tex.  Cr.  371,  120  S.  W.  469, 
holding  court  did  not  err  in  failing  to  charge  that  character  of  wit- 
ness had  to  be  above  reproach,  there  being  difference  between  char- 
acter and  reputation  for  truth. 

Where  Record  of  Former  Trial  Shows  Jury  not  Discharged  until  they 
had  failed  to  agree  after  deliberating  for  two  days,  and  it  was  im- 
probable that  they  could  agree,  plea  of  former  jeopardy  is  not  good. 

See  notes,  11  L.  £.  A.  (n.  s.)  178;  1  L.  B.  A.  452. 

22  Tex.  Ap.  206-226,  2  S.  W.  609,  JOHNSON  T.  STATE. 

Indictment  can  Only  be  Set  Aside  on  Statutory  Orounds  or  for 
jeopardy  and  want  of  jurisdiction. 

Approved  in  Owens  v.  State,  25  Tex.  Ap.  555,  8  S.  W.  659,  inde- 
pendent of  code,  jeopardy  and  want  of  jurisdiction  are  only  grounds 
to  vacate  indictment;  Buchanan  v.  State,  41  Tex.  Cr.  129,  52  S.  W.  769, 
and  Chapman  v.  State  (Tex.  Cr.),  49  S.  W.  588,  both  refusing  to  in- 
quire into  testimony  on  whioh  indictment  found;  Camron  v.  State,  32 
Tex.  Or.  183,  40  Am.  St.  Bep.  767,  22  S.  W.  683,  arguendo.  See  notes, 
12  Am.  St.  Bep.  915;  28  L.  B.  A.  369. 

Witness  cannot  be  Examined  on  Collateral  Matters  for  the  purposes 
of  impeachment. 

Approved  in  Bice  t.  State,  51  Tex.  Cr.  281,  103  S.  W.  1171,  hold- 
ing court  erred  in  allowing  state  to  introduce  impeaching  testimony 
upon  collateral  issue  to  affect  credibility  of  one  of  defendant's  wit- 
nesses; Drake  y.  State,  29  Tex.  Ap.  270,  271,  15  S.  W.  727,  and 
Johnson  y.  State,  27  Tex.  Ap.  174,  11  S.  W.  107,  both  holding  witness 
cannot  be  contradicted  on  collateral  matter  by  party  asking  question; 
Perkins  y.  State,  78  Wis.  559,  47  N.  W.  829,  allowing  cross-examina- 
tion of  opponent's  witness  touching  statements  made  out  of  court. 

Where  Deceased  haa  Made  Threats,  His  Subsequent  Declarations  of 
pacific  intent  not  communicated  to  ac<!used  are  not  admissible. 

Approved  in  Adams  y.  State,  44  Tex.  Cr.  66,  68  S.  W.  271,  Adams 
Y.  Stat©  (Tex.  Or.),  64  S.  W.  1056;  Wooley  y.  State  (Tex.  Cr.),  64  S. 
W.  1054;  Woodard  y.  State  (Tex.  Cr.),  51  8.  W.  1122;  Stanton  y. 
State,  42  Tex.  Cr.  271,  59  S.  W.  272,  Wall  v.  State  (Tex.  Cr.),  62  S. 
W.  1063,  and  Ball  y.  State,  29  Tex.  Ap.  125,  14  S.  W.  1013,  all  reject- 
ing deceased's  declarations  as  to  his  intentions  when  leaving  home; 
Gant  Y.  State,  55  Tex.  Cr.  291,  116  S.  W.  805,  holding  evidence  in- 
admissible to  show  deceased's  intent  in  going  to  place  of  homclde; 
Winn  Y.  State,  54  Tex.  Cr.  541,  113  S.  W.  919,  in  prosecution  for 
murder,  where  appellant  accused  deceased  of  burning  his  barn,  where- 
upon deceased  threatened  to  do  personal  Yiolence,  Btate  could  not  in- 

5  Tex.  Notes— 37. 


22  Tex.  Ap.  227-261    NOTES  ON  TEZA8  BEPOBTS.  578 

troduce  evidence  proving  deeeftsed  did  not  bum  sach  barn;  Pratt  v. 
State,  53  Tex.  Cr.  289,  109  S.  W.  142,  holding  court  erred  in  admit- 
ting evidence  of  deceased's  intent  in  going  to  place  of  homicide  when 
such  intent  was  not  known  by  defendant;  Burnett  v.  State,  46  Tex. 
Gr.  119^  79  S.  W.  551,  applying  rule  where  court  erred  in  admitting 
evidence  of  acts  of  deceased  after  making  threats  and  of  which  de- 
fendant had  no  knowledge;  Gray  v.  State,  47  Tex.  Or.  377,  83  S.  W. 
705,  holding  testimony  in  regard  to  former  difficulty  of  which  appel- 
lant had  nothing  to  do  is  inadmissible;  Young  v.  State,  41  Tex.  Gr. 
445,  55  S.  \v.  333,  rejecting  deceased's  declarations  as  to  reason  for 
going  home;  Stell  v.  State  ("Tex.  Gr.),  58  S.  W,  76,  and  Fuller  v. 
State,  30  Tex.  Ap.  564,  17  S.  W.  1109,  both  rejecting  declarations 
of  deceased  as  to  his  feelings  toward  defendant;  Nelson  v.  State 
(Tex.  Ct.),  58  S.  W.  108,  rejecting  deceased's  declarations  to  show 
purpose  in  borrowing  gun. 

Distinguished  in  Oasner  v.  State,  43  Tex.  Gr.  14,  62  S.  W.  915,  hold- 
ing message  conveyed  by  witness  from  deceased  to  defendant  admis- 
sible. 

Where  There  Is  Evidence.  Tending  to  Show  Sudden  Passion  or  ter- 
ror of  accused,  rendering  him  incapable  of  cool  reflection,  jury  should 
be  instructed  on  manslaughter. 

Approved  in  Spangler  v.  State,  42  Tex.  Gr.  244,  61  S.  W.  317,  and 
Bonnard  v.  State,  25  Tex.  Ap.  198,  8  Am.  St.  Bep.  434,  7  S.  W.  865, 
holding  killing  in  anger  after  abuse  by  deceased  manslaughter; 
Bracken  v.  State,  29  Tex.  Ap.  367,  16  S.  W.  194,  Adams  v.  State,  42 
Tex.  Gr.  368,  60  S.  W.  48,  and  Cochran  v.  State,  28  Tex.  Ap.  430,  13 
S.  W.  652,  all  reversing  for  charge  restricting  jury  in  determining 
adequate  cause.     See  note,  5  L.  B.  A.  (n.  s.)  815,  817. 

Finding  of  Indictment  by  Less  Than  Nine  Orand  Jurors  is  ground 
for. setting  it  aside. 

See  note,  10  L.  B.  A.  51. 

Plea  to  Set  Aside  Indictment  Does  not  Lie  to  Establisb  by  evidence 
of  members  of  grand  jury  that  indictment  was  never  found. 

See  note,  28  L.  B.  A.  37. 

22  Tez.  Ap.  227-239,  58  Am.  Bep.  635,  8  8.  W.  86,  CXJBTIS  ▼.  STATE. 

Conviction  for  Assault  Does  not  Bar  Prosecution  for  murder  on 
death  of  assaulted  party. 

See  notes,  7  Am.  St.  Bep.  595;  11  Am.  St.  Bep.  228. 

Where  Evidence  Tends  to  Show  Negligent  Homicide,  jury  should  be 
instructed  thereon. 

Approved  in  Howard  v.  State,  25  Tex.  Ap.  693,  8  8.  W.  931,  re- 
versing for  failure  to  charge  on  negligent  homicide.  See  notes,  61 
L.  B.  A.  297,  299. 

Distinguished  in  Glifton  v.  State,  47  Tex.  Ct,  477,  478,  111  S.  W. 
740,  holding  the.t  there  was  not  sufficient  evidence  of  negligent  homi- 
cide to  warrant  such  charge. 

22  Tex.  Ap.  239-251,  2  S.  W.  624,  MOBBOW  T.  STATE. 

Bill  of  Sale  Filed  Three  Days  Before  Trial  and  Notice  given  nuiy 
be  read  without  proof  of  execution. 

Approved  in  Graves  v.  State,  28  Tex.  Ap.  355,  13  S.  W.  150,  re- 
affirming rule;  Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W.  806,  ap- 
plying rule  where  court  refused  to  subpoena  witness  to  bill  of  sale; 
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Williams  y.  State,  30  Tex.  Ap.  155,  16  S.  W.  761,  written  imptruxnent 
need  not  be  preyiously  filed  where  its  execution  is  proved;  Gtolin  y. 
State,  37  Tex.  Or.  101,  38  8.  W.  797,  rejecting  certified  copies  of 
papers  not  previously  filed  in  ease. 

Unrecorded  Unacknowledged  Bill  of  Sale  shows  sufficient  ownership 
to  constitute  theft. 

Beaffirfiied  in  Territory  v.  Claypool,  11  N.  M.  577,  71  Pac.  465; 
Wilson  V.  State,  32  Tex.  Gr.  24,  22  S.  W.  39;  Lockwood  y.  State,  32 
Tex.  Or.  138,  22  S.  W.  413. 

Instroctlon  That  if  Accused  Purchased  in  Oood  Faith  he  should  be 
acquitted  of  theft  is  error.  • 

Approved  in  Boyd  v.  State,  24  Tex.  Ap.  583,  5  Am.  St.  Bep.  911, 
6  S.  W.  856,  reversing  for  failure  to  charge  that  purchaser  is  not 
guilty  of  theft. 

22  Tez.  Ap.  261-265,  2  8.  W.  606,  HABWELL  ▼.  STATE. 

Proof  of  Beceiylng  Stolen  Property  Other  Than  That  Charged  is 
admissible  on  question  of  intent. 

Approved  in  Goldsberry  v.  State,  66  Neb.  324,  92  N.  W.  910,  fol- 
lowing rule;  Morgan  v.  State,  31  Tex.  Gr.  9,  18  S.  W.  648,  and 
Nixon  V.  State,  31  Tex.  Gr.  209,  20  S.  W.  364,  both  admitting  proof 
of  theft  of  other  property  than  that  charged,  to  show  guilt;  Nixon 
y.  State  (Tex.  Ct,),  20  S.  W.  364,  rejecting  proof  of  prior  sale  by 
defendant  of  other  stolen  horses.     See  note,  62  L.  B.  A.  273. 

Becord  of  Brand  Is  not  Inadmissible  Because  Animal  is  branded 
in  a  place  different  from  that  designated. 

Approved  in  Myers  v.  State,  24  Tex.  Ap.  341,  6  S.  W.  195,  hold- 
ing ownership  not  sustained  where  brand  on  animal  was  different 
from  record;  Thompson  v.  State,  25  Tex.  Ap.  167,  7  S.  W.  590,  hold- 
ing record  designating  ''hip,  thigh,  and  flank"  as  location  of  brand, 
sufficient;  Hayes  v.  State,  30  Tex.  Ap.  405,  17  S.  W.  940,  holding 
designation  of  left  or  right  side  for  brand  sufficient;  McGrew  v. 
State,  31  Tex.  Ct.  341,  20  S.  W.  741,  admitting  brand  designating 
ribs  and  hip  as  location  of  brand;  Garrett  v.  State,  42  Tex.  Gr.  524, 
61  S.  W.  130,  admitting  evidence  to  reconcile  variance  between  re- 
corded brand  and  that  on  animal. 

Distinguished  in  Beese  v.  State,  43  Tex.  Gr.  542,  67  8.  W.  327,  hold- 
ing court  erred  in  admitting  evidence  of  record  of  brand  where  it 
recites,  in  the  alternative,  that  brand  may  be  placed  on  different  parts 
of  same  side  of  animal;  Massey  v.  State,  31  Tex.  Gr.  92,  19  S.  W.  909, 
rejecting  record  of  brand  uncertain  as  to  location. 

Verdict  of  "Onllty"  will  not  support  a  judgment. 

Overruled  in  McG«e  v.  State,  39  Tex.  Gr.  193,  45  S.  W.  710,  re- 
Tsrsing  rule  and  affirming  verdict. 

I>istingui8hed  in  Keeler  v.  State,  73  Neb.  446,  103  N.  W.  66,  hold- 
ing if  meaning  of  verdict  in  light  of  whole  record  is  clear,  beyond 
any  reasonable  doubt,  it  is  sufficient. 

22  TeoL  Ap.  268-261,  2  a  W.  722,  WYEBS  ▼.  STATE. 

Oath  must  be  Administered  to  Sheriff  and  Deputies  whenever  it  is 
neceseary  to  summon  jurors  not  selected  by  jury  eommissi oners. 

Approved  in  Habel  v.  State,  28  Tex.  Ap.  598,  13  S.  W.  1001,  hold- 
ing oath  administered  at  beginning  of  term  sufficient  for  all  trials 
therein. 
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A  Mark,  Thongli  Unrecorded,  is  Adxnissible  to  Prove  Ownership  in  a 
trial  for  tlieft  of  a  eteer,  though  an  unrecorded  brand  is  not. 

Approved  in  Ingraham  ▼.  Chapman,  177  Mass.  124,  83  Am.  St.  Bep. 
264,  58  N.  E.  172,  dog's  collar  with  owner's  name  engraved  thereon  it 
admissible  to  prove  ownership. 

Charge  That  Trenches  upon  Weight  of  Evidence  is  bad. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  holding 
charge  objectionable  that  indicated  that  court  believed  certain  car- 
tridges were  purchased  for  purpose  of  killing  deceased. 


Tex.  Ap.  262-271,  2  8.  W.  826,  OAMPBELIi  v.  8TATB. 

Indictment  for  Theft  Warrants  Conviction  for  Taking  Cattle  into 
possession  and  driving  them  from  accustomed  range. 

Approved  in  Tigerina  v.  State,  35  Tex.  Cr.  304,  33  S.  W.  353,  re- 
affirming rule;  Woods  v.  State,  26  Tex.  Ap.  508,  10  S.  W.  110,  fraudu- 
lently driving  stock  from  accustomed  range  is  felony. 

Driving  of  Stock  from  Its  Accustomed  Bange  Is  but  a  Species  of 
cattle  theft,  and  cattle  theft  is  per  se  a  felony  notwithstanding  alter- 
native punishment  provided  for  driving  off  stock. 

Approved  in  Ex  parte  Biela,  46  Tex.  Cr.  488,  81  S.  W.  740,  where 
appellant  was  convicted  of  seduction  and  his  punishment  assessed  at 
fine  under  former  law  defining  offense  of  seduction,  he  was  guilty  of 
felony  and  could  not  be  released  on  habeas  corpus.  See  nOte,  92  Am. 
St.  Bep.  153. 

22  Tex.  Ap.  271-272,  2  8.  W.  591,  BEEDY  v.  STATE. 

Evidence  That  Animals  were  In  the  Habit  of  Trespassing  on  crops 
is  admissible  in  prosecution  for  wantonly  killing  cow. 

Approved  in  Brookreson  v.  State,  49  Tex.  Cr.  422,  93  S.  W.  725,  fol- 
lowing rule;  State  v.  Prater,  130  Mo.  Ap.  356,  109  S.  W.  1051,  evi- 
dence admissible  upon  issue  of  malice  showing  hogs  had  formerly 
destroyed  crops  and  that  appellant  had  killed  one  of  them  only  after 
proposed  methods  of  keeping  them  out  had  been  rejected;  Sparks  v. 
State,  23  Tex.  Ap.  449,  5  S.  W.  136,  reversing  conviction  for  killing 
cow  for  failure  to  charge  on  meaning  of  "willful." 

22  Tex.  Ap.  273-279,  2  8.  W.  592,  BBADBEBBY  v.  STATE. 

Bes  Gestae  are  Necessary  Parts  of  the  Litigated  Act,  and  declara- 
tions of  injured  party  made  after  witness  had  caught  his  horse  as 
requested  are  not  admissible. 

Approved  in  Jones  v.  State,  22  Tex.  Ap.  328,  3  S.  W.  230,  reject- 
ing unspontaneous  subsequent  declarations  of  defendant;  Powers  v. 
State,  23  Tex.  Ap.  67,  5  S.  W.  159,  admitting  inculpatory  res  gestae 
declarations  made  by  defendant  while  under  arrest;  Giebel  v.  State, 
28  Tex.  Ap.  170,  12  S.  W.  593,  rejecting  declarations  made  three  hours 
before  homicide;  McGee  v.  State,  31  Tex.  Cr.  74,  19  S.  W.  766,  admit- 
ting declarations  of  defendant  made  shortly  after  killing;  Ingram 
V.  State  (Tex.  Cr.),  43  S.  W.  519,  admitting  statements  by  accused 
a  few  minutes  after  the  killing;  Freeman  v.  State,  40  Tex.  Cr.  555, 
51  S.  W.  232,  admitting  deceased's  statement  made  about  thirty  min> 
utes  after  shooting;  Marler  v.  Texas  etc.  B.  R.,  52  La.  Ann.  738,  27 
So.  180,  rejecting  declarations  made  at  considerable  time  after  injury 
by  cars.    See  note,  58  Am.  Bep.  568. 
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In  aa  Zndictment  for  Mnxder  Besnlting  from  Shooting  it  is  not 
necessary  to  allege  that  pistol  was  loaded. 

Approved  in  State  v.  Shunka,  116  Iowa,  208,  89  N.  W.  978,  follow- 
ing rule. 

22  Tex.  Ap.  279-S16,  58  Am.  Bep.  638,  S  8.  W.  539,  LEACHE  ▼. 
STATE. 

Mode  of  Enforcing  Placing  Witnesses  Under  "the  Rule"  is  largely 
in  discretion  of  court,  and  is  not  revised  in  absence  of  abuse. 

Approved  in  State  v.  Ward,  61  Yt.  180,  17  Atl.  485,  court  may  allow 
attorney  to  testify  although  all  witnesses  were  placed  under  rule; 
Vance  v.  State,  56  Ark.  405,  19  S.  W.  1066,  it  is  within  discretion  of 
court  to  exclude  expert  witnesses  during  examination  of  others. 

Medical  Experts  may  Olre  Opinion  on  the  Whole  Evidence  if  they 
heard  it  all,  or  on  a  hypothetical  question  which  is  in  conformity  with 
the  whole  evidence. 

Approved  in  Davis  v.  State,  54  Tex.  Cr.  242,  114  S.  W.  369,  holding 
it  not  essential  that  state's  counsel  in  his  hypothetical  questions  to 
an  expert  witness  should. state  all  the  facts  as  they  had  been  proved; 
Burt  V.  State,  38  Tex.  Cr.  435,  446,  452,  454,  40  S.  W.  1001,  43  S.  W. 
345,  349,  350,  39  L.  B.  A.  305,  applying  rule  to  expert  testimony  on 
insanity,  and  holding  all  testimony  on  insanity  need  not  be  included 
in  hypothetical  question;  Morrison  v.  State,  40  Tex.  Cr,  494,  51  S.  W. 
364,  upholding  admission  of  experts'  opinions  after  hearing  testimony. 

If  Accused  had  Sufficient  Intelligence  to  Know  what  he  was  doing, 
he  is  responsible  for  the  act. 

Approved  in  Harrison  v.  State,  44  Tex.  Cr.  167,  69  S.  W.  501,  fol- 
lowing rule;  Thomas  v.  State,  55  Tex.  Cr.  297,  116  S.  W.  603,  affirming 
charge  on  insanity;  McConnell  v.  State,  22  Tex.  Ap.  370,  3  S.  W.  702, 
upholding  refusal  to  charge  on  insanity  where  defendant  killed  wife 
in  anger,  after  use  of  intoxicants;  Bather  v.  State,  25  Tex.  Ap.  630, 
9  S.  W.  72,  upholding  charge  on  temporary  insanity  produced  by 
alcoholic  stimulants;  Frizzell  v.  State,  30  Tex.  Ap.  56,  16  S.  W.  753, 
Cannon  v.  State,  41  Tex.  Cr.  490,  56  S.  W.  361,  Warmer  v.  State,  114 
Ind.  142,  16  N.  B.  191,  and  Giebel  v.  State,  28  Tex.  Ap,  172,  12  S.  W. 
594,  all  affirming  charge  on  insanity;  State  v.  Leehman,  2  S.  D.  179, 
184,  49  N.  W.  5,  7,  State  v.  Lewis,  20  Nev.  352,  22  Pac.  248,  and 
Hurst  V.  State,  40  Tex.  Cr.  382,  46  S.  W.  636  (rehearing  S.  C,  40 
Tex.  Cr.  385,  50  S.  W.  720),  all  holding  test  of  insanity  is  capacity 
of  accused  to  distinguish  between  right  and  wrong  of  act;  State  v. 
LeveUe,  34  S.  C.  131,  27  Am.  St.  Bep.  809,  13  S.  E.  321,  holding  un- 
controllable impulse  no  defense  to  murder.  See  notes,  27  Am.  St.  Bep. 
811;  76  Am.  St.  Bep.  87;  10  L.  B.  A.  (n.  s.)  1000. 

It  is  No  Error  to  Refuse  Instruction  That  the  Law  Presumes  in- 
sanity to  continue  after  once  shown  to  exist  in  a  case  of  recurrent 
insanity. 

Beaffirmed  in  Smith  v.  State,  22  Tex.  Ap.  323,  3  S.  W.  686.  See 
notes,  76  Am.  St.  Bep.  86;  35  L.  B.  A.  119,  120. 

Charges  Should  be  Excepted  to,  and  If  Question  Is  First  Raised  on 
motion  for  a  new  trial,  will  not  be  revised  unless  prejudicial. 

Approved  in  Williams  v.  State,  24  Tex.  Ap.  30,  5  S.  W.  657,  affirm- 
ing conviction  for  jail-breaking  although  court  failed  to  define  "break," 
without  exception  thereto;  Washington  v.  State,  25  Tex.  Ap.  393,  8 
8.  W.  643,  and  Boe  y.  State,  26  Tex.  Ap.  65,  8  S.  W.  465,  both  refus- 
ing to  reverse  for  nnprejudicial  charge  not  excepted  to. 
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Flea  of  Ikiianity  niiut  be  Established  by  the  Defendant  by  a  pre- 
ponderance of  evidence  to  the  satisfaction  of  the  jury. 

Beaffirmed  in  Smith  v.  State,  31  Tex.  Cr.  18,  19  S.  W.  254;  Hurst 
▼.  State,  40  Tex.  Cr.  388,  50  S.  W.  721;  MiUer  v.  State  (Tex.  Cr.),  25 
S.  W.  634;  State  v.  Lewis,  20  Not.  355,  22  Pac.  249.  Approved  in 
Cannon  v.  State,  41  Tex.  Cr.  490,  56  S.  W.  361,  holding  court  did  not 
err  in  charging  jury  to  acquit  defendant  if  by  preponderance  of  evi- 
dence they  believed  him  temporarily  insane  from  use  of  liquors  and 
morphine.  See  notes,  97  Am.  Dec.  177;  76  Am.  ,St.Bep.  96;  39  L.  B. 
A.  738,  739;  36  L.  B.  A.  727. 

Distinguished  in  Dent  v.  State,  46  Tex.  Cr.  175,  79  S.  W.  529,  where 
appellant  had  been  dazed  from  blow  by  deceased  and  in  that  condi- 
tion was  probably  irresponsible  for  his  act,  it  was  error  for  court  to 
charge  that  appellant  had  to  show  by  a  preponderance  of  evidence 
such  mental  incapacity. 

Better  Practice  is  for  Insanity  Experts  to  Hear  Testimony  of  all 
other  witnesses  in  order  to  determine  from  evidence  itself  matter  upon 
which  their  opinions  are  based. 

See  note,  39  L.  B.  A.  312. 

Expert  on  Insanity  may  be  Asked  for  Beasons  for  Opinion,  or  he 
may,  by  leave  of  court,  give  reasons  on  his  own  account. 

See  note,  39  L.  B.  A.  319,  323. 

Legal  and  not  Medical  Insanity  mnst  be  Proved  to  satisfaction  of 
jury,  to  excuse  from  crime. 

See  note,  39  L.  B.  A.  738. 

Where  Accused  Belles  on  Any  Substautlre,  Separate  and  Independ- 
ent Matter  as  defense,  burden  of  proof  as  to  such  defense  is  on  ac- 
cused. 

Approved  in  Acrey  v.  State,  51  Tex.  Cr.  36,  100  S.  W.  954,  where  in 
aggravated  assault  defendant  claimed  he  accidentally  cut  prosecuting 
witness,  it  was  error  to  charge  that  if  injur^  inflicted,  it  was  pre- 
sumed that  defendant  intended  it,  and  that  it  rested  on  him  to  show 
accident. 

22  Tex.  Ap.  S16-323,  3  8.  W.  684,  SMITH  ▼.  STATE. 

Second  Motion  for  Continuance  Falling  to  State  that  absent  testi- 
mony could  not  be  procured  from  another  source,  and  that  there  is 
a  reasonable  expectation  of  procuring  same  at  next  term,  is  properly 
denied. 

Reaffirmed  in  Myers  ▼.  State  (Tex.  Cr.),  62  S.  W.  750. 

Bills  of  Exception  Falling  to  Specify  Particular  Errors  will  be  dis- 
regarded. 

Beaffirmed  in  Williams  v.  State,  22  Tex.  Ap.  505,  4  S.  W.  65;  Peace 
V.  State,  27  Tex.  Ap.  93,  10  S.  W.  762;  Quintana  v.  State,  29  Tex.  Ap. 
402,  25  Am.  St.  Bep.  731,  16  S.  W.  259;  Benavides  v.  State,  31  Tex. 
Cr.  175,  37  Am.  St.  Bep.  800,  20  S.  W.  370. 

In  Absence  of  BUI  of  Exception  Only  Fundamental  Errors  in  the 
charge  are  considered. 

Approved  in  McConnell  v.  State,  22  Tex.  Ap.  372,  3  S.  W.  702,  re- 
versing for  failure  to  charge  on  negligent  homicide  herein;  Boe  v. 
State,  25  Tex.  Ap.  66,  8  S.  W.  465,  refusing  to  reverse  for  unpreju- 
dicial  charge  not  excepted  to. 

Former  Conviction  of  Murder  In  Second  Degree  operates  as  an  ac- 
quittal of  murder  in  first  degree. 
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Approved  in  Fuller  t.  State,  30  Tex.  Ap.  563,  17  8.  W.  1109,  after 
conviction  of  second  degree  murder,  proof  of  first  degree  on  second 
trial  is  no  ground  for  acquittal;  Griffin  v.  State  (Tex.  Gr.),  53  S.  W. 
848,  defendant  convicted  of  manslaughter  cannot  complain  of  error 
in  charge  on  murder;  Hopkins  v.  State  (Tex.  Gr.),  53  S.  W.  621,  de- 
fendant convicted  of  murder  in  second  degree  cannot  complain  of 
charge  on  first  degree.    See  note,  5  L.  B.  A.  (n.  s.)  571. 

Where  There  l8  No  Evidenee  Fairly  Baialng  the  Israe  of  self-de- 
fense, a  charge  thereon  is  properly  refused. 

Beaffirmed  in  Thumm  v.  State,  24  Tex.  Ap.  700,  7  S.  W.  236. 

Defendant  must  Prove  Insanity  by  a  Prepondeorance  of  evidence. 

Approved  in  Giebel  v.  State,  28  Tex.  Ap.  17^,  12  S.  W.  594,  affirm- 
ing charge  on  insanity;  Carlisle  v.  State  (Tex.  Gr.),  56  S.  W.  366, 
and  Smith  v.  State,  31  Tex.  Gr.  18,  19  S.  W.  254,  both  holding  accused 
must  prove  insanity  by  preponderance  of  evidence.  See  notes,  39  L. 
B.  A.  738;  36  L.  B.  A.  721,  722. 

It  l8  No  Error  to  Befnse  Instruction  That  Insanity  once  shown  is 
presumed  to  continue. 

See  notes,  76  Am.  St.  Bep.  86;  35  L.  B.  A.  120. 

22  Tex.  Ap.  324-328,  S  &  W.  230,  JONES  ▼.  STATE. 

Declarations  of  Defendant  Subsequent  to  Offense  are  not  admissible 
unless  spontaneous  and  instinctive. 

Approved  in  Smith  v.  Territory  of  Oklahoma,  11  Okl.  677,  69  Pac. 
808,  following  rule.    See  note,  95  Am.  Dec.  65. 

22  Tex.  Ap.  328-330,  3  S.  W.  232,  THOMPSON  ▼.  STATE. 

Where  Bead  is  Changed  from  Third  to  First  Class  without  com- 
pensation, the  land  owner  is  not  liable  for  obstructing  it. 

Approved  in  Bradley  v.  State,  22  Tex.  Ap.  332,  see  2  S.  W.  829, 
holding  change  in  class  of  road  without  compensating  land  owner  in- 
valid; Dil worth  v.  State,  36  Tex.  Gr.  192,  36  S.  W.  276,  holding  statute 
requiring  owner  of  fence  to  provide  gateway  invalid;  Meers  v.  State 
(Tex.  Ap.),  16  S.  W.  653,  holding  land  owner  not  punishable  for  ob- 
structing road  run  without  compensation.  See  note,  16  Am.  St.  Bep. 
615. 

Distinguished  in  Bace  v.  State,  43  Tex.  Gr.  441,  66  S.  W.  562,  hold- 
ing rule  not  applicable  where  the  property  had  been  already  taken 
or  used  as  a  public  road. 

22  Tez.  Ap.  330-332,  2  8.  W.  828,  BRADLEY  T.  STATE. 

Owner  l8  not  Liable  for  Obstmcting  Bead  Whoso  Class  is  changed 
without  compensating  him. 

Approved  in  Dilworth  v.  State,  36  Tex.  Ct,  192,  36  S.  W.  276,  hold- 
ing statute  requiring,  owners  of  fences  to  provide  gateways  invalid; 
dissenting  opinion  in  Ward  v.  State,  42  Tex.  Gr.  438,  60  8.  W.  758, 
majority  upholding  conviction  for  obstructing  old  road  although  com- 
pensation and  notice  of  condemnation  do  not  appear.  See  note,  16 
Am.  St.  Bep.  615. 

Distinguished  in  Bace' v.  State,  43  Tex.  Gr.  441,  66  S.  W.  562,  rule 
not  applicable  where  property  already  taken  and  used  as  a  public 
road. 

22  T«Z.  Ap.  839-350,  8  a  W.  231,  STOUT  ▼.  STATE. 
Question  of  Fact  on  Conflicting  Evidence  is  EzcluslYely  for  the  jury. 
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Approved  in  People  ▼.  EueheSy  120  Oal.  569,  52  Pac.  1003,  upholding 
eonyiction  of  assault  to  rape;  in  dissenting  opinion,  O'Brien  v.  State 
(Tex.  Cr.),  40  S.  W.  971,  majority  reversing  conviction  for  assault  to 
rape  where  defendant's  conduct  was  consistent  with  intent  not  to  use 
force. 

22  Tex.  Ap.  350-364,  8  S.  W.  288,  SBILTU  ▼.  STATE. 

Indictment  for  Burglary  Need  not  Negatlre  Consent  of  owner. 

Beaffirmed  in  Taylor  v.  State,  23  Tex.  Ap.  639,  5  S.  W.  142,  and 
Buchanan  v.  State,  24  Tex.  Ap.  199,  5  S.  W.  848. 

Burglary  and  Theft  Committed  in  Same  Transaction  may  be  prose- 
cuted and  punished  as  separate  offenses. 

Approved  in  State  v.  Hooker,  145  N.  C.  584,  59  S.  E.  867,  following 
rule;  Williams  v.  State,  24  Tex.  Ap.  72,  5  S.  W.  839,  where  burglary 
and  theft  are  charged  in  same  count,  conviction  of  former  bars  prose- 
cution of  latter;  Bust  v.  State,  31  Tex.  Cr.  77,  19  S.  W.  764,  and  Loak- 
man  v.  State,  32  Tex.  Cr.  564,  25  S.  W.  23,  both  holding  under  separate 
indictment  for  burglary  and  theft,  conviction  of  one  is  no  bar  to  prose- 
cution for  other.    See  notes,  5  Am.  St.  Bep.  901;  92  Am.  St.  Bep.  151. 

22  Tex.  Ap.  354-372,  58  Am.  Bep.  647,  3  &  W.  699,  McCGNNELL  ▼. 
STATE. 

If,  Eliminating  Surplusage,  an  Indictment  so  Avers  the  constituents 
of  the  offense  as  to  apprise  the  defendant  of  the  charge  against  him 
and  enable  him  to  plead  the  judgment  in  bar  of  another  prosecution, 
it  is  good. 

Approved  in  Hammone  v.  State,  29  Tex.  Ap.  448,  16  S.  W.  100, 
Cudd  V.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  Dent  v.  State,  43  Tex. 
Cr.  148,  151,  65  S.  W.  632,  634,  and  Clark  v.  State,  41  Tex.  Cr.  642, 
56  S.  W.  621,  all  rejecting  surplusage  and  upholding  indictment. 

Abuse  of  Defendant  by  Prosecnting  Attorney  must  be  of  a  material 
character,  and  calculated  injuriously  to  affect  the  defendant's  rights, 
to  warrant  reversal. 

Beaffirmed  in  Weathersby  t.  State,  29  Tex.  Ap.  310,  15  S.  W.  826. 
See  notes,  32  Am.  St.  Bep.  155;  37  Am.  St.  Bep.  833;  46  L.  B.  A.  653. 

Failure  to  Charge  on  Any  Phase  of  the  Evidence,  however  slight, 
duly  excepted  to,  is  reversible  error. 

Approved  in  Honeycutt  v.  State,  42  Tex.  Cr.  132,  96  Am.  St.  Bep. 
797,  57  S.  W.  807,  holding  homicide  by  party  attacked  not  murder  in 
first  degree;  State  v.  Yarborough,  39  Kan.  594,  18  Pac.  481,  upholding 
conviction  of  murder  in  first  degree  on  instructions  herein. 

Where  Husband  Shot  to  Hit  Horse* Which  Wife  was  driving  and 
which  she  had  whipped  up,  to  stop  it,  but  hit  child  riding  with  wife, 
offense  was  negligent  homicide. 

See  note,  61  L.  B.  A.  296. 

22  Tex  Ap.  372-383,  8  a  W.  662,  DAVIDSON  V.  STATE. 

FaLse  Statement  Under  Oath  Bequlred  by  Law  or  in  the  course  of  a 
judicial  proceeding  is  perjury,  otherwise  it  is  false  swearing. 

Approved  in  Pyles  v.  State,  47  Tex.  Cr.  438,  83  S.  W,  811,  where 
evidence  does  not  show  that  false  statement  was  material  inquiry 
in  court  of  competent  jurisdiction,  it  is  insufficient  to  sustain  mate- 
riality of  false  allegation;  Mahon  v.  State,  46  Tex.  Cr.  240,  79  S.  W. 
30,  as  to  false  swearing  in  affidavit  before  deputy  county  clerk  on 
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application  for  marriage  license;  Steber  t.  State,  23  Tex.  Ap.  177,  4 
S.  W.  881,  holding  prosecution  for  false  swearing  lies  for  false  affi- 
davit for  marriage  license;  Bambo  v.  State,  43  Tex.  Cr.  271,  64  S.  W. 
1039,  holding  false  affidavit  to  complaint  for  aggravated  assault  per- 
jury; Collins  T.  State,  33  Fla.  452,  15  So.  221,  holding  false  extra- 
judicial oath  not  perjury. 

Judgment  in  Oaoit  Where  Perjury  was  Oommittad  is  admissible  as 
inducement,  but  not  as  proof  of  perjury,  and  it  must  be  so  limited 
in  charge  to  jury. 

Approved  in  State  v.  Douette,  31  Wash.  17,  71  Pac.  560,  Wheeler 
V.  State,  2a  Tex.  Ap.  599,  5  S.  W.  161,  Thornley  v.  State,  36  Tex. 
Cr.  124,  61  Am.  St.  Bep.  839,  35  S.  W.  982,  Martin  v.  State,  36  Tex. 
Cr.  128,  35  S.  W.  977,  and  Taylor  v.  State,  22  Tex.  Ap.  546,  3  8.  W. 
756,  all  reversing  for  failure  to  charge  on  restriction  of  evidence  of 
similar  crimes  to  show  intent  only;  Hudson  v.  State,  28  Tex.  Ap.  341, 
13  S.  W.  390,  admitting  without  restriction  indictment  pending 
against  accused,  to  show  motive;  Franklin  v.  State,  38  Tex.  Cr.  348, 
43  S.  W.  86,  Brown  v.  State,  41  Tex.  Cr.  233,  53  S.  W.  866,  and 
Strang  v.  State,  32  Tex.  Cr.  229,  22  S.  W.  681,  all  affirming  where 
failure  to  restrict  evidence  of  extraneous  facts  was  not  prejudicial; 
Hutcherson  v.  State,  33  Tex.  Cr.  72,  24  S.  W.  908,  admitting  com- 
plaint and  evidence  on  former  case  as  inducement  in  prosecution 
for  perjury;  Wilson  v.  State,  37  Tex.  Cr.  385,  39  S.  W.  373,  revers- 
ing for  failure  to  restrict  evidence  of  extraneous  facte  to  purposes  of 
impeachment;  Price  v.  State  (Tex.  Cr.),  65  S.  W.  909,  rejecting  evi- 
dence of  defenidant's  illicit  relatione  with  deceased's  wife,  on  prosecu- 
tion for  murder;  Maines  v.  State,  23  Tex.  Ap.  577,  5  S.  W.  125,  Little- 
field  T.  State,  24  Tex.  Ap.  169,  5  S.  W.  650,  Higgenbotham  v.  State,  24 
Tex.  Ap.  508,  6  S.  W.  202,  Kitchen  v.  State,  26  Tex.  Ap.  172,  9  S.  W. 
463,  Boss  V.  State,  40  Tex.  Cr.  352,  50  S.  W.  338,  and  Washington  v. 
State,  23  Tex.  Ap.  388,  5  S.  W.  121,  all  reversing  conviction  for  per- 
jury for  failure  to  restrict  jury  in  consideration  of  former  record  to 
purposes  of  inducement  only;  Brown  v.  State,  24  Tex.  Ap.  181,  5  S.  W. 
686,  admitting  perjury  indi&tment  pending  against  witness,  to  impeach 
credibility;  Burks  v.  State,  24  Tex.  Ap.  331,  6  S.  W.  302,  reversing  for 
failure  to  restrict  evidence  of  other  crime  to  purpose  of  showing  intent. 
See  notes,  103  Am.  St.  Bep.  29;  62  L.  B.  A.  352. 

Materiality  of  Matter  Assigned  as  Perjury  is  for  the  court,  and 
should  not  be  left  to  jury. 
Beaffirmed  in  Smith  v.  State,  27  Tex.  Ap.  52,  10  S.  W.  751. 

Testimony  Tending  to  Affect  Verdict  or  Increase  Damage  is  mate- 
rial; it  is  unnecessary  that  testimony  itself  shall  be  sufficient  to 
change  issue. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  328,  114  S.  W.  629,  fol- 
lowing rule;  Meyers  v.  United  States,  5  Okl.  180,  48  Pac.  188,  uphold- 
ing conviction  under  indictment  for  perjury  in  land  contest  affidavit. 

22  Tex  Ap.  S8S-393,  3  8.  W.  240,  WABBEN  T.  STATE. 

Charge  is  Exroneous  Which  is  Instruction  upon  Weight  of  Evi- 
denca  and  whieh  is  a  direction  to  find  defendant  guilty  at  least  of 
leeser  offense. 

Approved  in  Schwartz  t.  State,  53  Tex.  Cr.  450,  111  S.  W.  400, 
holding  jury  are  the  exclusive  judges  of  facts  proven. 


22  Tex.  Ap.  306-414    NOTES  ON  TEXAS  BEPOBTS.  586 

22  T«z.  Ap.  396-404,  3  a  W.  233,  HUNT  ▼.  STATE. 

Oonstitatloiial  Provisions  are  always  mandatory. 

Approved  in  Stete  v.  Gahill,  12  Wyo.  270,  75  Pac.  438,  following 
rule;  Ex  parte  Anderson,  46  Tex.  Or.  378,  380,  81  8.  W.  975,  976, 
holding  legislature  was  without  constitutional  power  to  authorize 
governor,  by  special  charter,  to  appoint  board  of  police  commissioners 
for  city  of  Gorsicana;  People  v.  George,  2  Idaho,  823,  3  Idaho,  83,  26 
Pac.  987,  holding  act  dividing  county  invalid  for  failure  to  submit 
to  popular  vote  as  required  by  constitution ;  State  v.  Tooker,  15  Mont. 
13,  14,  37  Pac.  842,  25  L.  B.  A.  560,  holding  constitutional  amend- 
ments not  published  as  required  by  constitution,  invalid;  State  v. 
Patterson,  98  N.  G.  663,  4  S.  E.  351,  holding  statute  void  for  want 
of  enacting  clause  as  required  by  constitution;  Union  Bank  v.  Gom- 
missioners,  119  N.  G.  225,  25  S.  E.  969,  34  L.  B.  A.  487,  holding  act 
passed  without  registering  vote,  as  required  by  constitution,  void. 
See  note,  12  L.  B.  A.  353. 

Oourt  may  Look  to  Journals  of  Ijegidatare  to  determine  if  act  was 
properly  passed. 

Approved  in  In  re  Duncan,  139  U.  S.  460,  11  Sup.  Gt.  Bep.  577, 
35  L.  224,  statute  duly  certified  is  presumed  to  have  been  duly  passed; 
Home  Tel.  Go.  v.  Mayor  etc.  of  Nashville,  118  Tenn.  12,  101  S.  W. 
773,  holding  act  duly  certified  is  presumed  to  have  been  passed  un- 
less contrary  is  shown.     See  notes,  23  L.  B.  A.  342;  11  L.  B.  A.  492. 

Distinguished  in  Ex  parte  Tipton,  28  Tex.  Ap.  444,  13  S.  W.  611, 
8  L.  B.  A.  326,  refusing  to  go  behind  properly  enrolled  act  to  deter- 
mine validity  of  passage. 

Act  of  March  19,  1885,  Which  Prescribes  the  Penalty  for  exhibit- 
ing a  gaming-bank,  is  unconstitutional. 

Approved  in  Ford  v.  State,  23  Tex.  Ap.  521,  5  S.  W.  145,  and 
Wright  V.  State,  23  Tex.  Ap.  314,  5  S.  W.  117,  applying  rule  and 
reversing  conviction  under  that  act. 

Distinguished  in  McGonagill  v.  Evans,  3  Tex.  Ap.  Giv.  566,  af- 
firming conviction  for  gaming  not  shown  to  have  been  secured  under 
this  act. 

22  Tez.  Ap.  405-408,  3  a  W.  332,  GOFOBTH  T.  STATE. 

Former  Acquittal  of  Codef endaat  Jointly  Indicted  with  defendant 
does  not  operate  as  bar  to  prosecution  against  such  defendant. 

See  note,  92  Am.  St.  Bep.  95. 

Bill  of  Hxceptions  Falling  to  Show  Objections  made  to  evidence 
cannot  be  considered  on  appeal. 

See  note,  8  L.  B.  A.  611. 

22  Tez.  Ap.  408-414,  3  8.  W.  570,  WILIiEY  t.  STATE. 

Sererance  of  Defendants  Jointly  Indicted  is  a  Matter  of  Bights 
where  application  is  properly  made. 

Approved  in  King  v.  Staite,  35  Tex.  Gr.  478,  34  S.  W.  282,  Teiman 
V.  State,  28  Tex.  Ap.  145,  12  S.  W.  742,  both  reversing  for  refusal 
of  severance  as  requested;  Shaw  v.  State,  39  Tex.  Gr.  174,  45  S.  W. 
599,  afiSrming  where  refusal  of  severance  was  harmless  error;  Davis 
V.  People,  22  Golo.  5,  43  Pac.  123,  applying  rule'  to  conspiracy  cases 
and  reversing  for  refusal.    See  note,  5  L.  B.  A.  836. 

Charge  That  Possession  Without  Bill  of  Sale  is  Prima  Fade  evi- 
dence of  theft  is  on  the  weight  of  evidence. 

BeafBrmed  in  Gilleland  v.  State,  24  Tex.  Ap.  529,  7  S.  W.  241. 

After  Consummation  of  a  Conspiracy  the  Declarations  of  one  con- 
spirator are  not  admissible  against  another. 
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Approved  in  Martin  ▼.  State,  25  Tex.  Ap.  577,  8  S.  W.  683,  afllrm- 
ing  rule;  Mason  y.  State,  31  Tex.  Gr.  311,  20  S.  W.  566,  holding  all 
persons  acting  together  in  eommission  of  offense  principals. 

22  Tez.  Ap.  418--419,  S  8.  W.  332,  SX  PABTE  EZUNDE. 

EYldenca  of  Bemote  Acts  is  not  admissible. 

Approved  in  Pemberton  v.  State,  55  Tex.  Or.  467,  117  S.  W.  838, 
holding  testimonj  of  absent  witness  as  set  out  in  defendant's  first 
application  for  continuance  was  too  remote. 

22  T«Z.  Ap.  419-431,  8  S.  W.  334,  OOOFEB  ▼.  STATE. 

Facts  as  to  Applicatton  for  Continnanca  not  being  fullj  set  out  in 
'  bill  of  exceptions  refusal  will  not  be  reviewed. 

Keaffirmed  in  Johnson  v.  State  (Tex.  dr.),  20  S.  W.  369. 

Condition  of  Female  Organ  After  Alleged  Bape  is  admissible  in 
evidence. 

Approved  in  Long  v.  State  (Tex.  Or.),  46  S.  W.  641,  admitting  in 
evidence  clothes  of  injured  party  on  prosecution  for  assault  to  rape. 

22  Tex  Ap.  431-440,  8  a  W.  386,  WOOD  ▼.  STATE. 

Eyidenca  of  Party  in  Oustody  Olren  at  Coroner's  Inquest  is  not 
admissible  against  him  where  he  has  not  been  cautioned. 

Approved  in  McMeans  v.  State,  55  Tex.  Cr.  71,  114  S.  W.  838, 
admitting  in  evidence  statements  made  hy  defendant  not  under  arrest 
at  former  inquest;  Calloway  v.  State,  55  Tex.  Cr.  263,  116  S.  W.'  576, 
holding  evidence  inadmissible  of  statement  made  by  defendant,  who 
was  not  warned  and  was  under  control  of  officer  by  virtue  of  legal 
process;  Twiggs  v.  State  (Tex.  Cr.),  75  S.  W.  532,  holding  statements 
of  defendant  while  under  arrest  cannot  be  used  against  him  unless 
he  was  warned;  Gilder  v.  State,  35  Tex.  Cr.  363,  33  S.  W.  868,  re- 
jecting confession  made  while  under  arrest  as  witness;  State  v. 
Toung,  119  Mo.  521,  24  S.  W.  1045,  rejecting  statements  made  by 
defendant  at  coroner's  inquest.  See  notes,  95  Am.  St.  Bep.  768;  70 
L.  B.  A.  41. 

Distinguished  in  Smith  v.  State,  48  Tex.  Cr.  510,  511,  90  S.  W. 
37,  38,  holding  evidence  given  before  grand  jury  admissible  where 
defendant  was  not  warned  that  his  testimony  might  be  used  against 
him;  Grimsinger  v.  State,  44  Tex.  Cr.  28,  69  S.  W.  591,  admitting 
evidence  before  grand  jury  made  under  oath  by  defendant  as  wit- 
ness; Grammer  v.  State,  42  Tex.  Cr.  519,  61  S.  W.  403,  holding  evi- 
dence admissible  given  by  defendant  as  witness  at  another  trial 
where  he  was  not  warned  that  such  testimony  might  be  used  against 
him,  but  after  being  warned  signed  and  reduced  such  testimony  to 
writing;  Stanley  v.  State  (Tex.  Cr.),  74  S.  W.  319,  holding  testimony 
admissible  given  by  defendant  as  witness  at  another  trial,  such 
defendant  not  having  been  warned;  Bain  v.  State  (Tex.  Cr.),  74  S. 
W.  543,  holding  statements,  made  by  defendant  while  under  arrest 
and  who  had  not  been  warned,  are  admissible;  Boyett  v.  State,  26 
Tex.  Ap.  705,  9  S.  W.  277,  admitting  defendant's  statements  made 
while  confined  as  a  witness;  Biley  v.  State  (Tex.  Cr.),  44  S.  W.  499, 
admitting  evidence  that  accused  redeemed  and  destroyed  forged 
check;  Long  v.  State,  23  Tex.  Ap.  711,  3  S.  W.  189,  arguendo. 

22  Tez.  Ap.  441-442,  2  8.  W.  640,  HICSMAN  T.  STATE. 

Where  Indictment  Charges  Two  Distinct  Felonies,  with  different 
penalties*  in  one  count,  motion  arresting  judgment  should  be  granted. 
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Approved  in  Murdock  y.  State,  52  Tex.  Or.  264,  106  S.  W.  375, 
holding  indictment  bad  for  duplicity  which  charged  two  distinct 
offenses  in  one  count. 

Distinguished  in  English  ▼.  State,  29  Tex.  Ap.  183,  15  S.  W.  649, 
affirming  general  verdict  where  indictment  contains  two  good  counts 
of  different  offenses. 

22  Tex.  Ap.  442-447,  3  8.  W.  Ill,  JACfKSON  T.  STATE. 

Though  Omission  of  Charge  is  not  Excepted  to,  the  judgment  will 
be  reversed  if  it  is  prejudicial  error. 

Approved  in  Washington  v.  State,  25  Tex.  Ap.  393,  8  S.  W.  643, 
and  Boe  v.  State,  25  Tex.  Ap.  66,  8  S.  W.  465,  both  refusing  to  re- 
verse for  unprejudicial  charge  not  excepted  to. 

Jury  Should  be  Charged  That  They  are  the  ExclualYe  judges  of  the 
testimony. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  562,  100  8.  W.  394,  and 
Barrett  v.  State,  55  Tex.  Gr.  184,  115  S.  W.  1188,  both  following  rule; 
Whitehead  v.  State,  49  Tex.  Cr.  124,  90  S.  W.  877,  holding  charge  that 
jury  are  conclusive  judges  of  evidence  need  not  be  given  unless  there 
was  suspicion  as  to  credibility  of  the  witnesses  or  weight  of  testi- 
mony. 

22  Tex.  Ap.  447-463,  3  8.  W.  737,  BBOTHEBS  T.  STATE. 

Indictment  for  Eeceivlng  Stolen  Oooda  Need  not  Allege  Facts  con- 
stituting theft  from  the  original  owner. 

Approved  in  Hodges  v.  State,  22  Tex.  Ap.  417,  3  S.  W.  741,  apply- 
ing rule  to  indictment  for  receiving  embezzled  property;  Taylor  v. 
State  (Tex.  Cr.),  51  S.  W.  237,  and  Moore  v.  State  (Tex.  Ap.),  12 
S.  W.  407,  both  reaffirming  rule;  Johnson  v.  State  (Tex.  Cr.),  24  S. 
W.  94,  holding  charge  on  theft  sufficient  in  trial  for  receiving  stolen 
property;  Trail  v.  State  (Tex.  Cr.),  57  S.  W.  92,  information  need 
not  allege  name  of  owner  of  goods. 

The  Name  of  the  Party  from  Whom  the  Stolen  Property  is  received 
must  be  stated  in  indictment. 

Approved  in  McKay  v.  State,  49  Tex.  Cr.  120,  90  S.  W.  654,  follow- 
ing rule. 

22  Tex.  Ap.  464-497,  3  8.  W.  771,  STEAQAU)  ▼.  STATE. 

Where  Becord  Does  not  Show  That  Special  Venire  had  been  ordered, 
drawn  and  summoned,  as  required  by  law,  judgment  will  be  re- 
versed. 

Approved  in  Habel  v.  State,  28  Tex.  Ap.  598,  13  S.  W.  1001,  hold- 
ing special  venire  valid  where  record  shows  court's  order  therefor. 

Overruled  in  Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390, 
holding  order  for  special  venire  will  be  presumed;  Bodriquez  v. 
State,  32  Tex.  Cr.  263,  22  S.  W.  979,  holding  nunc  pro  tunc  order 
for  special  venire  sufficient. 

If  Becord  Shows  Plea  of  not  Onllty,  Silence  Bespecting  Arraign- 
ment is  not  fatal;  but  contra  where  neither  show. 

Approved  in  West  v.  State,  40  Tex.  Cr.  149,  49  S.  W.  95,  96,  hold- 
ing recitals  in  judgment  of  due  arraignment  sufficient.  See,  note, 
13  L.  B.  A.  (n.  8.)  812. 

Where  Opinion  of  Juror  Is  Derlyed  from  Hearsay,  and  he  states  he 
could  render  an  impartial  verdict,  he  is  competent. 

Approved  in  Invar  v.  State,  26  Tex.  Ap.  119,  9  S.  W.  554,  Lane 
T.  State,  29  Tex.  Ap.  320,  15  S.  W.  830,  Morris  v.  State,  30  Tex.  Ap. 
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115,  16  8.  W.  757,  and  Suit  v.  State,  30  Tex.  Ap.  323, 17  S.  W.  459, 
all  reaffirming  rule;  Ashton  v.  State,  31  Tex.  Cr.  481,  21  S.  W.  47, 
holding  juror  having  opinion  from  newspaper  reading  competent. 

Gonfidential  Communications  Made  to  an  Attending  Physician  are 
not  privileged. 

See  note,  17  Am.  St.  Bep.  566. 

Testimony  Taken  at  Preliminary  Examination  is  Admissible  where 
proper  predicate  satisfactorily  established.  Therefore,  it  is  error  to 
refuse  to  cM  one  making  affidavit  that  witnesses  are  out  of  state, 
to  lay  predicate  for  admission  of  such  testimony. 

Approved  in  Martinas  v.  State,  26  Tex.  Ap.  93,  9  S.  W.  357,  re- 
jecting written  testimony,  where  state's  attorney  deposed  that  he 
believed  witness  had  removed  from  state;  dissenting  opinion  in  Cline  v. 
State,  36  Tex.  Cr.  363,  61  Am.  St.  Bep.  881,  37  S.  W.  727,  majority 
holding  testimony  taken  at  examining  trial  cannot  be  used  in  subse- 
quent trial. 

IMstinguished  in  dissenting  opinion  in  Pratt  v.  State,  53  Tex.  Cr. 
93,  109  S.  W.  144,  majority  admitting  stenographic  report  of  testimony 
of  witness  since  deceased,  taken  at  former  trial. 

Overruled  in  Smith  v.  State,  48  Tex.  Cr.  66,  85  S.  W.  llSi,  holding 
testimony  of  absent  witness  given  on  former  trial  inadmissible;  Cline 
v.  State,  36  Tex.  Cr.  339,  345,  61  Am.  St.  Bep.  855,  862,  36  S.  W.  1101, 
1104,  holding  testimony  taken  at  examining  trial  cannot  be  used  on 
subsequent  trial  of  case. 

Where  Error  in  Charge  is  Cured  by  Subsequent  Portion,  judgment 
will  not  be  reversed. 

Approved  in  Jones  v.  State,  22  Tex.  Ap.  683,  see  3  S.  W.  479,  re- 
versing for  charge  on  offense  other  than  that  charged  to  defendant; 
McLin  y.  State,  29  Tex.  Ap.  174,  15  S.  W.  601,  holding  charge  not 
confined  to  specific  offense  immaterial  error  in  view  of  subsequent 
charge;  Bracken  v.  State,  29  Tex.  Ap.  367,  16  S.  W.  194,  reversing 
for  charge  on  law  imapplicable  to  evidence;  Green  v.  State,  32  Tex. 
Cr.  300,  22  8.  W.  1095,  reversing  for  material  error  in  charge  not 
excepted  to;  Still  v.  State  (Tex.  Cr.),  50  S.  W.  357,  refusing  to  re- 
verse for  harmless  charge  touching  weight  of  evidence. 

Jndge  Should  Order  Change  of  Venue  of  His  Own  Motion  where  it 
appears  that  defendant  cannot  have  fair  and  impartial  trial. 

Distinguished  in  Elsworth  v.  State,  52  Tex.  Cr.  2,  104  S.  W.  904, 
holding  where  motion  for  change  of  venue  was  not  signed  by  com- 
purgator in  accordance  with  statute,  and  there  was  no  bill  of  excep- 
tions to  court's  action  in  overruling  motion,  matter  could  not  be 
reviewed  upon  appeal. 

Miscellaneous. — Cited  in  Hickey  v.  State,  45  Tex.  Cr.  303,  76  S. 
W.  922,  to  point  court  erred  in  giving  charge  that  burdened  appel- 
lant's self-defense  with  circumstances  and  facts  not  admitted, 

22  Tez.  Ap.  497-506,  4  a  W.  64,  WTLLIAMS  T.  STATE. 

One  Assaulted  in  a  Manner  Indicating  That  Serious  bodily  injury 
is  to  be  inflicted  may  kill  his  assailant  at  once. 

Approved  in  McCandless  t.  State,  42  Tex.  Cr.  60,  57  S.  W.  673, 
and  High  v.  State,  26  Tex.  Ap.  568,  8  Am.  St.  Bep.  490,  10  S.  W. 
239,  both  holding  person  attacked  need  not  retreat  before  killing 
assailant;  Fuller  v.  State,  30  Tex.  Ap.  566,  17  S.  W.  1110,  party  ean 
defend  himself  against  appearances  of  serious  bodily  harm  as  well 
as  of  death. 

Where  There  is  Eridence  of  Threats;  It  is  Material  Error  te  fail  to 
charge  thereon. 


Sa  Tex.  Ap.  606-6&9    NOTES  ON  TEXAS  BEPOBTS.  590 

Approved  in  Alexander  v.  State,  25  Tex.  Ap.  266,  8  Am.  St.  Bep. 
439,  see  7  S.  W.  868,  reversing  for  failure  to  charge  on  threats  made 
by  deceased;  Xioekhart  v.  State,  53  Tex.  Or.  595,  111  S.  W.  1028, 
reversing  for  charging  that  jury  could  not  consider  reasonableness 
of  belief  that  deceased  intended  to  inflict  death;  Fielding  v.  State,  48 
Tex.  Cr.  335,  336,  87  S.  W.  1045,  applying  rule  where  court  erred  in 
refusing  to  give  charge  of  self-defense  from  standpoint  of  attempted 
execution  of  threats.    See  note,  3  L.  B.  A.  (n.  s.)  525. 

BUI  of  ExceptlonB  Should  Specify  the  Particular  ErroiB  in  the 
charge. 

Beaffirmed  in  Cordway  v.  State,  25  Tex.  Ap.  416,  8  S.  W.  671; 
Peace  v.  State,  27  Tex.  Ap.  93,  10  S.  W.  762;  Quintana  v.  State,  29 
Tex.  Ap.  402,  25  Am.  St.  Bep.  731,  16  S.  W.  258;  Benavides  v.  State, 
31  Tex.  Cr.  175,  37  Am.  St.  Bep.  800,  20  S.  W.  370;  Maxwell  v.  State, 
31  Tex.  Cr.  143,  19  S.  W.  914.  Approved  in  Hudson  v.  State,  44  Tex. 
Cr.  258,  70  S.  W.  766,  holding  objection  too  general  that  merely 
states  court  errecb  in  charging  law  of  manslaughter. 

Evidence  of  Fligbt,  After  Indictment  and  of  Efforts  to  obtain  false 
testimony  is  admissible. 

Approved  in  Buchanan  v.  State,  41  Tex.  Cr.  130,  52  S.  W.  770,  ad- 
mitting evidence  of  defendant's  flight. 

22  Tex.  Ap.  506-511,  S  8.  W.  717,  WIMBEBLY  T.  STATE. 

Defendant  is  Entitled  to  a  Distinct  and  Affirmative,  and  not  merely 
an  implied  or  negative,  presentation  of  the  issues  which  arise  upon 
his  evidence. 

Approved  in  Gray  v.  State  (Tex.  Cr.),  68  S.  W.  799,  upholding 
general  charge  where  defendant  failed  to  offer  affirmative  proof  that 
case  was  barred  by  statute  of  limitations;  Smith  v.  State,  24  Tex. 
Ap.  299,  6  S.  W.  42,  reversing  for  failure  to  charge  on  defense  relied 
upon. 

22  Tez.  Ap.  511-529,  3  S.  W.  749,  COOK  T.  STATE. 
Erroneous  Charge  Duly  Excepted  to  is  Cause  foir  Beversal,   no 

matter  how  immaterial. 

Approved  in  Boe  v.  State,  25  Tex.  Ap.  66,  8  S.  W.  465,  refusing 
to  reverse  for  harmless  error  in  charge  not  excepted  to. 

Where  Charge  is  not  Excepted  to,  It  is  not  Cause  for  Beversal  un- 
lesB  prejudicial. 

Approved  in  Williams  v.  State,  24  Tex.  Ap.  30,  see  5  S.  W.  657, 
holding  failure  to  define  "break"  in  prosecution  for  jail-breaking 
not  material  error. 

Testimony  of  Wife  Present  at  Time  When  Crime  was  committed 
is  admissible  as  part  of  res  gestae. 

Approved  in  Cole  v.  State,  48  Tex.  Cr.  446,  88  S.  W.  344,  applying 
rule  in  prosecution  for  murder  where  it  was  held  such  testimony  not 
confidential  communication;  Hardin  v.  State,  51  Tex.  Cr.  562,  103 
S.  W.  402,  applying  rule  in  prosecution  for  murder  where  court  erred 
in  refusing  to  allow  testimony  of  appellant's  brother's  wife  after 
appellant's  brother  had  testified  he  committed  crime;  Kennedy  v. 
State  (Tex.  Cr.),  79  S.  W.  819,  holding,  in  prosecution  for  rape  of 
child  three  and  one-half  years,  testimony  was  admissible  of  child's 
remarks  made  soon  after  the  offense  as  part  of  res  gestae. 

Where  Deceased  Bemarked  That  He  was  Going  to  Die  and  re- 
quested that  a  priest  be  sent  for,  it  is  sufficient  predicate  for  ad- 
mission of  dying  declaration. 
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Approved  in  People  ▼.  Buettner,  233  HI.  277,  84  N.  E.  219,  follow- 
ing rule.    See  notes,  86  Am.  St.  Bep.  657;  56  L.  B.  A.  416. 

22  Tez.  Ap.  629-^7,  68  Am.  Bep.  566,  8  8.  W.  753,  TAYLOB  ▼. 
STATE. 

Obildren  and  Ofhen,  Who,  on  Examination  by  the  Oonrt,  appear 
not  to  have  safficient  intellect  to  relate  transactions,  or  who  do  not 
understand  the  nature  of  an  oath,  are  incompetent. 

Approved  in  Hoist  v.  State,  23  Tez.  Ap.  10,  59  Am.  Bep.  772,  3 
S.  W.  759,  holding  witness  incapable  nf  understanding  obligation 
of  oath  incompetent;  Parker  v.  State,  33  Tex.  Cr.  123,  21  S.  W. 
605,  and  Hawkins  ▼.  State,  27  Tez.  Ap.  285,  11  S.  W.'410,  both  up- 
holding competency  of  eleven  year  old  boy.  See  notes,  16  Am.  St. 
Bep.  31;  43  Am.  St.  Bep.  880;  19  L.  B.  A.  609. 

While  Eyidence  of  Other  Crimes  is  AdmlsBlble  to  Show  MotiTO,  it 
should  be  carefully  limited  to  this  purpose  in  the  charge  to  the  jury. 

Approved  in  Mainee  v.  State,  23  Tez.  Ap.  577,  5  8.  W.  125,  re- 
versing for  failure  to  reetricrt  jury  in  considering  record  in  other 
case;  Burks  v.  State,  24  Tez.  Ap.  331,  6  S.  W.  302,  and  Wheeler  v. 
State,  23  Tez.  Ap.  599,  5  S.  W.  161,  both  reversing  for  failure  to 
restrict  jury  in  considering  evidence  of  other  crimes  similar  to  that 
charged;  Strang  v.  State,  32  Tez.  Cr.  229,  22  S.  W.  681,  affirming 
where  failure  to  restrict  evidence  of  eztraneous  facts  was  not  pre- 
judicial; State  V.  Peres,  27  Mont.  360,  71  Pac.  163,  holding,  in  prose- 
cution for  rape  of  female  under  age  of  consent,  evidence  is  admissible 
of  other  acts  of  intercourse  between  same  parties  to  corroborate  the 
prosecutriz.     See  note,  62  L.  B.  A.  334,  338,  352. 

Distinguished  in  State  v.  Borchert,  68  Kan.  362,  74  Pac.  1108,  hold- 
ing error  to  admit  evidence  of  other  crimes  similar  to  that  relied  on. 

Proof  of  Threats,  Unaccompanied  by  Force,  does  not  authorize  a 
oonviction  for  assault  with  intent  to  rape,  but  only  for  an  attempt 
to  rape. 

Approved  in  Carroll  v.  State,  24  Tez.  Ap.  368,  6  S.  W.  190,  revers- 
ing conviction  for  assault,  to  rape  where  force  was  not  shown;  Mel- 
ton V.  State,  24  Tez.  Ap.  286,  6  S.  W.  39,  upholding  conviction  of 
attempt  to  rape.     See  note,  20  Am.  St.  Bep.  747. 

Error  to  Allow  Prosecution  to  Take  Witness  from  courtroom'  for 
purpose  of  instructing  as  to  nature  of  oath. 

Cited  in  State  v.  King,  117  Iowa,  487,  91  N.  W.  769,  arguendo. 

22  Tez.  Ap.  547-648,  3  S.  W.  89,  LEE  T.  STATE. 

Indictment  Charging  Offense  to  have  Been  Oommltted  on  date  sub- 
sequent to  its  presentment  is  fatally  defective. 

See  note,  2  L.  B.  A.  (n.  s.)  253. 

22  Tez.  Ap.  54&-551,  58  Am.  Bep.  659,  3  8.  W.  759,  BOLLIKS  ▼. 

STATE. 
.    If  an  Instrument  Apiiears  <m  Its  Face  to  be  Absolutely  Void,  it 
cannot  be  the  subject  of  forgery,  but  otherwise,  if  doubtful. 

Approved  in  Brazil  v.  State,  117  Ga.  32,  43  S.  E.  461,  and  Territory 
of  Oklahoma  v.  BeLena,  3  Okl.  585,  41  Pac.  622,  both  following  rule; 
Hendricks  v.  State,  26  Tez.  Ap.  177,  178,  8  Am.  St.  Rep.  463,  464, 
9  S.  W.  556,  557,  and  Williams  v.  State,  24  Tez.  Ap.  345,  6  S.  W. 
532,  both  upholding  indictment  for  forgery  on  order  for  goods^  King 
▼.  State,  27  Tez.  Ap.  568,  11  S.  W.  525,  11  Am.  St.  Bep.  205,  re- 
versing conviction  for  forgery  based  on  in-complete  instrument;  Baud 
T.  State,  34  Tez.  Cr.  465,  see  31  S.  W.  377,  affirming  conviction  for 
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forgery  of  railroad  time-check;  Womble  ▼.  State,  39  Tex.  Cr.  25,  44 
S.  W.  828,  holding  instrument  herein  insufficient  basis  for  forgery; 
Crawford  v.  State,  40  Tex.  Cr.  345,  50  S.  W.  378,  holding  request  to 
firm  to  let  party  have  goods  will  not  support  forgery  charge;  Raymond 
V.  People,  2  Colo.  Ap.  346,  30  Pac.  510,  warrant  on  city  treasurer, 
void  on  its  face,  will  not  support  charge  of  forgery;  Budicel  ▼.  State, 
111  Ind.  596,  13  N.  E.  114,  promissory  note  with  abbreviated  name 
will  sustain  forgery.  See  notes,  8  Am.  St.  Bep.  466,  469;  24  L.  B.  A. 
35. 

Where  Name  is  Wrongly  Written  bat  Intended  for  specific  indi- 
vidual, it  will  be  forgery. 

Approved  in  Allen  v.  State,  44  Tex.  Cr.  64,  100  Am.  St.  Bep.  839, 
68  S.  W.  286,  following  rule;  Gordon  v.  Commonwealth,  100  Va.  829, 
41  S.  E.  748,  57  L.  B.  A.  744,  arguendo. 

22  Tex.  Ap.  551-558,  3  S.  W.  745,  PAGE  t.  STATE. 

Where  Juror  was  the  Husband  of  the  Second  Oonsin  of  a  party, 
and  states  he  was  not  related  within  third  degree,  a  new  trial  should 
bo  granted. 

Approved  in  Powers  v.  State,  27  Tex.  Ap.  701,  11  S.  W.  646,  hold- 
ing brother  in  law  of  injured  party  incompeten>t  as  juror;  Templeton 
▼.  State  (Tex.  Cr.),  57  S.  W.  832,  holding  objection  for  relationship  of 
juror,  made  after  verdict,  too  late;  Stringfellow  v.  State,  42  Tex.  Cr. 
592,  61  S.  W.  721,  gran.ting  new  trial  where  juror  was  related  by 
affinity.    See  note,  18  L.  B.  A.  477. 

22  Tez.  Ap.  558-562,  3  8.  W.  763,  BUMMEIi  T.  STATE. 

One  not  Placed  Under  the  Bule  With  Other  Witnesses  is  properly 
excluded. 

Distinguished  in  State  ▼.  Ward,  61  Yt.  180,  17  Atl.  485,  allowing 
participating  attorney  to  testify  although  witnesses  were  under  rule. 

22  Tex.  Ap.  66&-570,  3  S.  W.  741,  HABT  V.  STATE. 

Flight  of  Accused  After  Indictment  and  Belease  on  Bail  is  admis- 
sible, though  evidence  is  not  circumstantial. 

Beaffirmed  in  Gilleland  ▼.  State,  24  Tex.  Ap.  529,  7  S.  W.  241. 

22  Tez.  Ap.  570-671,  2  S.  W.  641,  DEFBIEND  v.  STATE. 

Separation  of  Jury,  or  Conversation  With  Prosecuting  Attorney,  not 
in  presence  of  court,  is  reversible  error. 

Approved  in  English  v.  State,  28  Tex.  Ap.  502,  13  S.  W.  776,  Bob- 
inson  v.  State,  30  Tex.  Ap.  462,  17  S.  W.  1083,  McCampbell  v.  State, 
37  Tex.  Cr.  609,  40  S.  W.  496,  and  Kelly  v.  State,  28  Tex.  Ap.  121, 
12  S.  W.  505,  all  reversing  for  separation  of  jury  not  in  charge  of 
officer;  Boyett  v.  State,  26  Tex.  Ap.  704,  9  S.  W.  277,  refusing  to  re- 
verse for  unprejudicial  separaition  of  juror  in  charge  of  officer. 

Distinguished  in  Johns  v.  State,  47  Tex.  Cr.  165,  85  S.  W.  199, 
where  court  allowed  part  of  jury  to  separate  from  other  without  eon- 
sent  of  attorneys  but  in  charge  of  officer,  it  was  not  reversible  error 
unless  it  could  be  shown  jury  was  tampered  with. 

22  Tez.  Ap.  572-579,  3  8.  W.  769,  WATTS  T.  STATE. 

That  One  of  the  Grand  Jnrors  was  Discharged  before  presenting  the 
indictment  does  not  affect  its  validity. 

Approved  in  Ex  parte  Love,  49  Tex.  Cr.  477,  93  S.  W.  552,  holding 
where  party  was   substituted  for  grand  juror,  but   afterward  die- 
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charged,  that  such  impaneling  and  diacharging  did  not  affect  action 
of  regular  constituted  g^rand  jury;  Jon«8  ▼.  United  States,  162  Fed. 
42?,  no  indictment  found  by  federal  grand  jury  deemed  insufficient 
by  reason  of  defect  in  matter  of  form  only,  which  doee  not  tend  to 
prejudice  defendant;  Treyinio  ▼.  State,  27  Tex.  Ap.  378,  11  S.  W. 
448,  upholding  validity  of  grand  jury  discharged  for  term  and  sub- 
sequently reassembled  and  new  member  impaneled;  dissenting  opin- 
ion in  Mattbewft  v.  State  (Tex.  Gr.),  58  8.  W.  92,  majority  holding 
after  discharge  of  grand  jury  and  reassembling,  court  may  impanel 
new  member;  dissenting  opinion  in  Matthews  v.  State,  42  Tex.  Cr. 
54,  58  S.  W.  92,  majority  holding  it  proper  practice  to  excuse  dis- 
qualified juror  and  impanel,  another  in  his  place;  Wisdom  ▼.  State,  42 
Tex.  Gr.  581,  61  S.  W.  927,  arguendo.  See  notes,  12  Am.  St.  Bep. 
904;  27  L.  B.  A.  846,  852. 

Aatliority  of  Court  to  Try  CBse  at  tbe  De  Facto  county  site  can- 
not be  assailed  in  a  collateral  proceeding.' 

Approved  in  Board  of  Gounty  Gommrs.  ▼.  State  of  Kansas,  19  Okl. 
403,  91  Pac.  710,  following  rule. 

Evidence  That  Defendant  Owned  Saloon  Having  Dance-hall  and 
building  attached,  occupied  by  notorious  prostitutes  under  his  pro- 
prietorship, who  paid  him  room  rent,  is  sufficient  to  convict  of  keep- 
ing disorderly  house. 

See  notes,  20  L.  B.  A.  612;  4  L.  B.  A.  676. 

22  Tex.  Ap.  579-585,  3  &  W.  764,  HILL  T.  STATE. 

In  Prosecution  for  Perjury  Judgment  in  Another  Suit  is  not  ad- 
missible to  show  ownership  as  against  the  alleged  false  testimony. 

Approved  in  Boss  v.  State,  40  Tex.  Gr.  352,  50  S.  W.  338,  on  trial 
for  perjury,  -assigned  en  motion  for  continuance,  admission  of  order 
is  net  prejudicial;  Garza  v.  State  (Tex.  Gr.),  47  S.  W.  984,  upholding 
charge  on  perjury.    See  nete,  103  Am.  St.  Bep.  21,  27. 

22  Tex.  Ap.  586-694,  3  S.  W.  766,  PATILLO  v.  STATE. 

If  an  Assault  Seasonably  Causes  Defendant  to  apprehend  serious 
bodily  injury,  he  may  kill  his  assailant. 

Approved  in  Wallace  v.  Stevens,  74  Tex,  561,  12  S.  W.  283,  Willis 
V.  State,  43  Neb.  115,  61  N.  W.  258,  and  Gonner  v.  State,  23  Tex. 
Ap.  386,  5  S.  W.  192,  all  reaffirming  rule  and  upholding  charge  on 
self-defense;  Gochran  v.  State,  28  Tex.  Ap.  431,  13  S.  W.  653>  re- 
vising charge  on  self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  538. 

Held,  That  Instruction  Glyen  by  the  Lower  Oourt  as  to  threats  (not 
appearing  herein)  was  correct  on  the  facte. 

Approved  in  Howard  v.  State,  23  Tex.  Ap.  278,  5  S.  W.  235,  hold- 
ing evidence  of  threats  admissible  in  prosecution  for  homicide. 

22  Tex.  Ap.  595-699,  3  8.  W.  781,  ICAY  T.  STATE. 

When  Evidence  ShowB  Only  a  Killing  With  Express  Malice,  instruc- 
tions are  properly  confined  to  murder  of  the  first  degree. 

Beaffirmed  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442. 

Not  Keceisary  te  CSiarge  Law  of  Accomplice  Testimony  in  absence 
ef  evidence  tending  te  inculpate  state's  witness  an  accomplice. 

Approved  in  dissenting  opinion  in  McElroy  ▼.  State,  53  Tex.  Gr. 
60,  111  8.  W.  949,  majority  upholding  charge  that  submitted  question 
te  jury  ae  to  whether  or  not  witnees  was  accomplice  where  there  was 
•videace  to  prove  same. 

5  Tez.  Notes— 38 
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22  Tex.  Ap.  e04r-621,  58  Am.  Bep.  662,  8  &  W.  468»  OBMAN  ▼. 
STATE. 

Conunnnlcations  to  an  Attorney  Before  the  Oonunission  of  a  crime 
are  not  privileged. 

Approved  in  State  v.  Faulkner,  175  Mo.  594,  75  8.  W.  131,  follow- 
ing rule;  Everett  t.  State,  30  Tex.  Ap.  686,  18  S.  W.  675,  applying 
rule  to  advice  as  to  avoidance  of  criminality  for  contemplated  killing. 

To  Bednce  Homicide  ftom  Mnxder  to  MansLaughter,  by  reason  of 
insults  to  wom«n  of  the  family,  the  killing  must  be  caused  by  the 
passion  produced  and  not  otherwise. 

Approved  in  Melton  v.  State,  47  Tex.  Or.  458,  83  8'.  W.  824,  court 
erred  in  failing  to  charge  that  if  defendant  was  informed  by  his 
wife  that  deceased  had  insulted  her  ajoid  acted  in  good  faith  upon  such 
information,  homicide  would  be  reduced  to  murder;  Melton  v.  State 
(Tex.  Or.),  83  S.  W.  834,  holding  court  should  have  submitted  issue 
of  manslaughter  where  evidence  showed  defendant's  wife  had  told 
Mm  at  2:30  o'clock  deceased  had  insulted  her  and  at  3  o'clock  he 
killed  deceased;  Stewart  v.  State,  52  Tex.  Cr.  283,  106  S.  W.  689, 
holding  court  erred  in  limiting  jury  to  sudden  passion  happening  at 
time  of  ineult;  Howard  v.  State,  23  Tex.  Ap.  276,  5  S.  W.  234,  re- 
jecting evidence  of  insulting  language,  where  shooting  was  not  shown 
to  have  occurred  at  first  meeting  thereafter;  Bledsoe  ▼.  State  (Tex. 
Or.),  34  S.  W.  120,  insulting  words  will  not  reduce  homicide  to  man- 
slaughter where  shooting  occurred  after  several  meetings.  See  note, 
4  L.  B.  A.  (n.  8.)  165. 

On  Violent  Attack,  Other  Than  Described  in  Section  568,  Penal 
Oode,  party  killing  in  eelf -defense  must  resort  to  all  other  means  to 
prevent  injury. 

Approved  in  Orman  ▼.  State,  24  Tex.  Ap.  502,  6  S.  W.  544,  on  sub- 
sequent appeal;  Poole  v.  State,  45  Tex.  Or.  366,  76  S.  W.  570,  holding 
court  was  not  authorized  to  charge  on  an  attack  by  deceased  of 
violent  and  dangerous  character  less  than  an  assault  with  intent  to 
kill  or  to  do  serious  bodily  injury,  as  facts  did  not  warrant  such 
charge;  Bryant  v.  State,  51  Tex.  Or.  70,  100  S.  W.  373,  court  did  not 
err  in  refusing  to  charge  article  677,  Penal  Oode,  where  testimony 
showed  appellant's  right  of  self-defense  on  necessity  of  protecting 
himself  from  threatened  attack;  McOandless  v.  State,  42  Tex.  Or.  60, 
57  S.  W.  673,  holding  charge  on  self-defense  erroneous  for  restric- 
tion of  rights.    See  note,  2  L.  B.  A.  (n.  s.)  61. 

To  Bender  Insulting  Words  Toward  Female  Belation,  in  absence  of, 
and  not  heard  by,  slayer,  sufficient  provocation  to  reduce  crime  to 
manslaughter;  killing  need  not  immediately  follow  utterance  of  words. 

See  note,  4  L.  B.  A.  (n.  s.)  164. 

22  Tex.  Ap.  625-627,  2  8.  W.  642,  VANVICEXE  T.  STATE. 

Indictment  Only  InferentiaUy  Alleging  Presentment  by  grand  jury 
of  certain  county  is  sufficient. 

Approved  in  Hart  v.  State  (Tex.  Or.),  44  S.  W.  1106,  Sargent  v. 
State,  35  Tex.  Or.  335,  S3  8.  W.  365,  both  holding  indictment  suffi- 
cient to  show  presentment  in  proper  county;  Floumoy  t.  State  (Tex. 
Or.),  59  8.  W.  903,  holding  indictment  herein  sufficient. 

22  Tez.  Ap.  629-632,  8  8.  W.  786,  WADE  T.  STATE. 

It  is  not  Error  to  Befost  Special  Instruction  in  regard  to  evidence 
of  defendant's  son  tending  the  bar  as  a  circumstance  tending  to  prove 
guilt  of  violation  of  liquor  law. 
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Approved  in  Scott  v.  State,  47  Tex.  Cr.  177,  82  S.  W.  657,  holding 
court  did  not  err  in  refusing  special  charge  to  acquit  defendant  if 
jury  found  liquor  eold  was  property  of  firm  of  which  defendant  was 
a  member  and  was  sold  by  him  as  such. 

22  Tez.  Apb  eaOrSSS,  8  8.  W.  838,  HAZJi  T.  STATE. 

Where  Indictmeat  Alleges  Ownership  and  Possession  in  same  per- 
son, and  proof  is  otherwise,  the  variance  is  fatal. 

Beaffirmed  in  Alexander  v.  State,  24  Tex.  Ap.  127,  5  S.  W.  840; 
Tinney  t.  State,  24  Tex.  Ap.  121,  5  S.  W.  832. 

22  Tez.  Ap.  688-^9,  8  &  W.  784,  8EBIO  v.  STATE. 

Although  Indictment  Charges  B^^e  by  Force,  Threats  and  Fraod, 
the  charge  should  be  confined  to  means  proved  by  evidence. 

Approved  in  Millar  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  re- 
versing for  charge  on  burglary,  comprising  means  not  sustained  by 
evidence. 

It  Is  Beversible  Error  to  Charge  Law  on  Crime  not  presented  by 
indictment. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  3,  108  S.  W.  372,  ap- 
plying rule  in  prosecution  for  burglary  with  intent  to  commit  theft 
where  court  erred  in  charging  to  convict  if  jury  believed  either  a 
felony  or  theft  was  committed. 

22  Tex.  Ap.  639-^0,  8  S.  W.  339,  SABA  T.  STATE. 

Failnre  of  Trial  Judge  to  Sign  Agreed  Statement  of  Facts,  or  to 
sign  and  file  statement  compiled  by  himself,  is  reversible  error. 

BeafSrmed  in  Napier  v.  State  (Tex.  Or.),  57  S.  W.  649;  Bryans  v. 
State,  29  Tex.  Ap.  248,  15  S.  W.  288. 

Character  of  Disorderly  House  may  be  Established  by  common 
reputation,  but  evidence  must  directly  connect  person  charged  with 
offense  committed. 

Approved  in  Machen  v.  State,  53  Tex.  Cr.  116,  109  S.  W.  126, 
reversing  judgment  in  prosecution  for  keeping  gambling-house  for 
want  of  direct  evidence;  Owens  v.  State,  53  Tex.  Cr.  1,  108  S.  W. 
380,  applying  rule  where  court  erred  in  permitting  state's  witness 
to  testify  to  defendant's  general  reputation  for  chastity;  Loraine  v. 
State,  22  Tex.  Ap.  641,  3  S.  W.  340,  holding  evidence  herein  insuffi- 
cient; Territory  v.  Bowen,  2  Idaho,  609,  23  Pac.  82,  admitting  evi- 
dence of  general  reputation.  See  notes,  20  L.  B.  A.  611;  4  L.  B.  A. 
676. 

22  Tez.  Ap.  840-641,  8  S.  W.  840,  LOBAINE  v.  STATE. 

In  Prosecution  for  Keeping  Disorderly  House  the  Evidence  must 
directly  connect  person  charged  with  offense  committed. 

Approved  in  Machen  v.  State,  53  Tex.  Cr.  116,  109  S.  W.  126,  re- 
versing judgment  in  prosecution  for  keeping  gambling-house  for  want 
of  direct  evidence;  Owens  v.  State,  53  Tex.  Cr.  1,  108  S.  W.  380,  hold- 
ing reversible  error  in  prosecution  for  keeping  disorderly  house  to 
permit  state's  witness  to  testify  to  defendant's  general  reputation. 

22  Tex.  Ap.  642-646^  8  &  W.  788,  BAKGEL  v.  STATE. 

Code  Provlfllons  In  Begaxd  to  Testimony  of  Accomplices  do  not  af- 
fect competency  of  such  accomplices  to  testify  for  state. 

Approved  in  Burdett  t.  State,  51  Tex.  Cr.  347,  101  S.  W.  989,  fol- 
lowing rule. 
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Leading  Questions  are  Such  as  can  he  Answered  by  yes  or  no, 
and  it  is  error  to  admit  same  on  direct  examination. 

Approved  in  Bipley  ▼.  State,  51  Tex.  Cr.  131,  100  8.  W.  946  j  Gar- 
rett V.  State,  52  Tex.  Or.  262,  106  S.  W.  392,  and  Goodsoe  v.  State, 
52  Tex.  Or.  627,  108  S.  W.  389,  all  holding  objection  to  question  that 
was  not  only  leading,  but  suggestive  of  the  answer  desired,  well 
taken. 

Distinguished  in  Moore  v.  State,  49  Tex.  Or.  510,  96  S.  W.  326, 
holding  leading  question  admissible  because  it  did  not  necessarily 
suggest  an  affirmative  answer. 

22  Tex.  Ap.  650-653,  3  S.  W.  342,  KING  v.  STATE. 

To  Constitute  Bape  by  Fraud,  Some  Stratagem  must  be  Used  induc- 
ing woman  to  believe  that  offender  is  her  husband. 

Approved  in  Mooney  v.  State,  29  Tex.  Ap.  261,  15  S.  W.  725,  hold- 
ing instruction  to  convict  if  jury  believed  defendant  had  carnal 
knowledge  of  woman  **by  force  or  fraud"  erroneous;  Franklin  v. 
State,  34  Tex.  Or.  210,  29  S.  W.  1088,  holding  indictment  charging 
general  attempt  to  rape  by  fraud  sufficient. 

Distinguished  in  Lee  v.  State,  44  Tex.  Or.  359,  370,  72  S.  W.  1008, 
1014,  61  L.  B.  A.  904,  holding  court  did  not  err  in  refusing  to  give 
instruction  to  acquit  because  there  was  no  evidence  of  force  where 
state's  case  hinged  upon  impersonation  by  defendant  of  prosecutrix's 
husband  by  reason  of  sham  marriage. 

22  Tez.  Ap.  664-657,  3  8.  W.  791,  BICE  T.  STATE. 

To  Bender  Confession  Inadmissible,  Promise  of  Benefit  must  be 
positive,  influencing,  and  made  by  some  person  in  authority. 

Approved  in  Gentry  v.  State,  24  Tex.  Ap.  85,  5  S.  W.  660,  ad- 
mitting confession  made  under  fear  of  legal  punishment;  Anderson 
V.  State  (Tex.  Or.),  54  S.  W.  582,  Oarmicheal  v.  State  (Tex.  Or.), 
54  S.  W.  904,  and  Oarr  v.  State,  24  Tex.  Ap.  569,  5  Am.  St.  Bep. 
907,  7  S.  W.  329,  all  admitting  confessions  made  after  warning; 
Olayton  v.  State,  31  Tex.  Or.  491,  21  S.  W.  256,  rejecting  confession 
made  under  persuasion  of  arresting  officer;  Johnson  v.  State,  39  Tex. 
Or.  627,  48  S.  W.  71,  admitting  plea  of  guilty,  entered  in  misdemeanor 
case  arising  out  of  same  transaction;  Abrams  v.  State,  121  Ga.  172, 
48  S.  E.  966,  arguendo.  See  notes,  6  Am.  St.  Bep.  247;  41  Am.  St. 
Bep.  523;  18  L.  B.  A.  (n.  s.)  774,  849. 

22  Tez.  Ap.  657-660,  3  8.  W.  343,  IiACY  T.  STATE. 

Where  Goods  of  Value  of  Over  Twenty  Dollars  Taken  by  series  of 
thefts  on  several  nights,  but  there  was  no  evidence  that  value  of 
goods  taken  on  any  one  night  amounted  to  twenty  dollars,  offense  is 
misdemeanor. 

See  note,  7  L.  B.  A.  (n.  s.)  520. 

22  Tex.  Ap.  670-673,  3  S.  W.  346,  WEIGHT  v.  STATE. 
Becognizance  Becitlng  Principal's  Obligation  in  Fixed  Sum,  but 

which  binds  only  the  surety  for  principal's  appearance,  is  invalid. 
Beaffirmed  in  Hand  v.  State,  28  Tex.  Ap.  29,  11  S.  W.  679. 

22  Tex.  Ap.  673-^5,  3  &  W.  344,  BOSALE8  v.  STATE. 

Indictment  for  Swindling,  too  Uncertain  to  Show  Property  acquired, 
is  insufficient  to  support  conviction. 
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Approved  in  Colchell  v.  State,  23  Tex.  Ap.  584,  5  S.  W.  140,  hold- 
ing indictment  failing  to  negative  exceptions  against  gaming  in- 
aofScient. 

22  Tex.  Ap.  676-677,  3  8.  W.  347,  VIDAUBI  V.  STATE. 

ShexUTs  Betam  of  Citation  Showing  Service  on  Person  with  dif- 
ferent Christian  name  from  surerty  in  forfeited  bail  bond  is  insuffi- 
cient to  sustain  judgment  thereon. 

Distinguished  in  Hutchings  ▼.  State,  24  Tex.  Ap.  244,  6  S.  W. 
35,  allowing  amendment  of  scire  facias  to  show  identity  of  persons 
differently  named;  Whitener  v.  State,  38  Tex.  Cr.  148,  41  S.  W.  596, 
assuming  identity  of  person  named  as  "Jos.  Marx"  and  "J.  Marx.** 

22  Tex.  Ap.  677-678,  3  S.  W.  477,  HABBIS  T.  STATE. 

Information  for  Oarrying  ''Brass  Knuckles"  is  sustained  by  proof 
that  the  weapon  was  made  of  steel. 

Approved  in  Louis  ▼.  State,  36  Tex.  Cr.  53,  61  Am.  St.  Bep.  832, 
35  S.  W.  378,  reaffirming  rule;  Morrison  v.  State,  38  Tex.  Cr.  393, 
43  S.  W.  113,  former  acquittal  of  carrying  "brass  knuckles"  bars 
prosecution  for  carrying  "knuckles  made  of  metal." 

22  Tex.  Ap.  679-680,  3  S.  W.  477,  TEBBY  V.  STATE. 

Private  Character  of  Besidence  is  not  Even  Temporarily  affected 
by  assemblage  of  a  large  number  of  invited  guests. 

Approved  in  Pugh  v.  State,  55  Tex.  Cr.  464,  131  Am.  St.  Bep.  822, 
117  S.  W.  818,  following  rule. 

22  Tex.  Ap.  680-683,  3  S.  W.  478,  JONES  V.  STATE. 

The  Charge  Should  be  Limited  to  Law  of  Case  as  made  by  indict- 
ment and  evidence. 

Approved  in  McLin  v.  State,  29  Tex.  Ap.  174,  15  S.  W.  601,  revers- 
ing for  charge  on  offense  not  alleged  in  indictment;  dissenting  opin- 
ion in  Johnson  v.  State,  55  Tex.  Or.  416,  117  S.  W.  966,  majority 
approving  charge  which  submitted  the  issue  of  robbery  in  prosecu- 
tion for  theft  from  person. 

22  Tex.  Ap.  683-685,  3  a  W.  660,  LEVINE  v.  STATE. 

Tba  Charge  Should  be  Bestrlcted  to  Case  as  made  by  indictment 
and  evidence. 

Approved  in  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  re- 
versing for  charge  on  burglary  by  force,  threats,  and  fraud,  where 
evidence  shows  force  only;  Dalton  v.  State  (Tex.  Cr.),  27  S.  W.  260, 
reversing  for  failure  to  charge  on  ease  as  shown  by  evidence. 

22  Tex.  Apb  685-686,  8  &  W.  476^  POOLB  T.  STATE. 

Indictment  Ukider  Penal  Code,  Article  352,  must  charge  acceptance 
of  fee  in  excess  of  legal  fees;  one  onder  article  1883  must  charge 
receipt  of  fees  where  none  allowed. 

See  note,  4  L.  B.  A.  360. 

22  Tex.  Ap.  687-689,  8  &  W.  474,  ELSMEB  ▼.  STATE. 

llVhere  Statate  Beqviree  Brand  to  be  Becorded  before  it  can  be 
received  ae  evidence  of  title,  parol  proof  of  record  is  inadmissible. 

Approved  in  Bankin  v.  Bell,  85  Tex.  35,  19  S.  W.  877,  disallowing 
parol  proof  of  sale  of  brand.    See  note,  11  L.  B.  A.  (n.  s.)  90. 
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22  Tez.  Ap.  690-692,  2  S.  W.  539,  BOBINSON  v.  STATE. 

Party  in  Poeeesslon  of  Ooods  Becently  Stolen  must  Explain  his 
possession,  or  presumption  of  guilt  will  warrant  conviction. 

Approved  in  Williamson  ▼.  State,  30  Tex.  Ap.  332,  17  S.  W.  722, 
Boyd  V.  State,  24  Tex.  Ap.  582,  5  Am.  St.  Bep.  910,  6  S.  W.  855, 
both  reaffirming  rule;  Cnrlin  ▼.  State,  23  Tex.  Ap.  684,  5  S.  W.  187, 
reversing  for  failure  to  charge  on  defense  of  ownership  in  trial  for 
theft;  Moreno  v.  State,  24  Tex.  Ap.  403,  6  S.  W.  300,  reversing  for 
failure  to  change  on  possession  of  stolen  property;  Bayne  v.  State, 
29  Tex.  Ap.  138,  15  S.  W.  405,  rejecting  defendant's  explanation  of 
possession  of  watch  and  affirming  conviction  of  theft. 

22  Tez.  Ap.  692-693,  3  &  W.  479,  HABEELL  T.  STATE. 

Indictment  Presented  liy  Body  of  Fourteen  Persona  acting  as 
grand  jury  is  void,  together  with  all  proceedings  thereunder. 

Approved  in  Ogle  v.  State,  43  Tex.  Cr.  227,  96  Am.  St.  Bep.  860, 
63  S.  W.  1010,  1012,  misciting  Kennedy  v.  State,  22  Tex.  Ap.  693,  3 
S.  W.  480,  infra,  and  affirming  rule;  Ex  parte  Beynolds,  35  Tex.  Gr. 
439,  60  Am.  St.  Bep.  55,  34  S.  W.  121,  reaffirming  rule;  dissenting 
opinion  in  Matthews  v.  State,  42  Tex.  Cr.  55,  58  S.  W.  93,  majority 
holding  court  may  impanel  new  member  after  discharge  and  reas- 
sembling of  grand  jury.    See  note,  27  L.  B.  A.  852. 

Distinguished  in  State  v.  Witt,  33  Or.  596,  55  Pac.  1053,  holding 
irregularity  in  impaneling  grand  jury  does  not  avoid  proceedings. 

22  Tez.  Ap.  693-^94,  3  &  W.  480,  KENNEDY  T.  STATE. 

Information  Alleging  Ck>mmifl8ion  of  GifenBe  on  Same  Day  aa  pre- 
sentment and  filing,  without  allegation  that  offense  was  anterior,  is 
fatally  defective. 

Beaffirmed  in  Andrews  v.  State  (Tex.  Ap.),  14  S.  W.  1014. 

Miscellaneous. — ^Miscited  in  Ogle  v.  State,  43  Tex.  Cr.  227,  96  Am. 
St  Bep.  860,  63  S.  W.  1010,  for  preceding  case. 

22  Tez.  Ap.  694-699,  3  a  W.  789,  EPPEBSON  T.  STATE. 

A  Person  Intrusted  Witli  the  Poesesaion  of  an  Organ  for  the  pur^- 
pose  of  selling  it  and  turning  over  the  proceeds  of  such  sale  to  the 
bailor  is  guilty  of  embezzlement  of  such  organ,  if  he,  at  the  time 
of  such  sale,  had  the  fraudulent  intent  to,  and  afterward  did,  ap- 
propriate the  proceeds  thereof  to  his  own  use  and  benefit  without 
bailor's  consent. 

Approved  in  Huggins  v.  State,  42  Tex.  Gr.  365,  60  S.  W.  52,  apply- 
ing rule  in  prosecution  for  embezzlement  of  a  horse;  Henderson  v. 
State,  55  Tex.  Or.  644,  646,  117  S.  W.  826,  828,  upholding  charge  on 
trial  for  embezzlement  of  a  horse  which  directed  jury  to  find  defend- 
ant guilty  if  they  should  believe  he  had  a  fraudulent  intent|  at 
time  of  sale  of  same,  to  misappropriate  the  proceeds.  See  note,  87 
Am.  St.  Bep.  38. 

Distinguished  in  McCrary  v.  State,  51  Tex.  Or.  505,  123  Am.  St. 
Bep.  905,  103  S.  W.  926,  holding  where  evidence  showed  an  agree- 
ment between  prosecutor  and  defendant  to  sell  organs,  and  there 
was  no  pretense  on  part  of  defendant,  that  such  organ  was  hia 
property,  therefore  no  conversion  of  the  organ. 

22  Tez.  Ap.  699-703,  3  8.  W.  547,  BYAK  v.  STATE. 

Charge  Should  Present  Question  of  Purchase  of  Stolen  Property  by 
defendant,  when  supported  by  evidence. 

Approved  in  McDaniel  v.  State,  24  Tex.  Ap.  559,  7  a  W.  250,  re- 
versing for  failure  to  charge  on  defense  of  purchase. 
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23  Tex.  Ap.  1-10,  59  Am.  Bep.  770,  3  S.  W.  757,  HOLST  t.  STATE. 

ParticnlarB  of  the  Oomidaint  Made  "by  a  Baped  Female  are  not  ad- 
missible. 

Approved  in  Ellis  ▼.  Btate,  25  Fla.  708,  6  So.  770,  reversing  for 
admission  of  complaint  made  by  girl  after  rape. 

Distinguished  in  Croomes  v.  State,  40  Tex.  Gr.  684,  53  S.  W.  883, 
and  Castillo  v.  State,  31  Tex.  Cr.  150,  37  Am.  St.  Bep.  795,  19  S.  W. 
893,  both  admitting  declarations  of  raped  prosecutrix  as  part  of  res 
gestae. 

Where  Bwea  Year  Old  Girl  Does  not  Appear  to  Understand  the 
obligations  of  an  oath,  ehe  is  not  competent  as  a  witness,  and  proof 
of  her  declarations  is  inadmissible. 

Approved  in  State  v.  Meyer,  135  Iowa,  510,  124  Am.  St.  Bep.  291, 
113  N.  W.  323,  allowing  child  of  tender  years  to  testify  who  seemed 
to  understand  nature  of  oath;  Hawkins  v.  State,  27  Tex.  Ap.  285, 
11  S.  W.  410,  holding  eleven  year  old  boy  competent;  dissenting 
opinion  in  Kenney  v.  State  (Tex.  Cr.),  79  S.  W.  820,  majority  hold- 
ing testimony  by  mother  of  statemente  made  by  her  three  and  a 
half  year  old  child  immediately  after  crime  admissible  as  part  of 
ree  gestae.  See  notee,  16  Am.  St.  Bep.  31;  40  Am.  St.  Bep.  281; 
124  Am.  St.  Bep.  298,  307;  65  L.  B,  A.  317;  19  L.  B.  A.  607. 

Distinguished  in  Kenney  v.  State  (Tex.  Cr.),  79  S.  W.  819,  holding 
testimony  by  mother  of  statements  made  by  her  three  and  a  half 
year  old  child  immediately  after  crime  admissible  as  part  of  res 
gestoe;  Click  v.  State  (Tex.  Cr.),  66  S.  W.  1104,  1105,  allowing  child 
of  eight  who  did  not  understand  nature  of  oath  to  testify. 

23  Tez.  Ap.  10-13,  3  8.  W.  782,  TOOKE  v.  STATE. 
.Person  Aocnsed  of  Orlme  la  Guaranteed  the  Bight  to  be  heard  in 
person  or  by  counsel. 

Approved  in  Boe  ▼.  State,  25  Tex.  Ap.  66,  8  8.  W.  465,  instruction 
to  try  defendant  by  law  given  in  charge  and  testimony  admitted 
does  not  contravene  accused's  right  to  be  heard  by  counsel;  Walker 
T.  State,  32  Tex.  Or.  179,  22  S.  W.  686,  reversing  for  limitation  on 
argument;  Taylor  v.  State  (Tex.  Cr.),  42  S.  W.  288,  holding  reason- 
able limitation  of  argument  no  cause  for  reversal;  Spangler  v.  State, 
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42  Tex.  Cr.  253,  61  8.  W.  322,  holding  refusal  to  allow  counsel  to 
argue  reversible  error;  Fielden  v.  People,  128  111.  603,  21  N.  E.  587, 
refusing  to  amend  record  -to  show  absence  of  defendants  when 
decision  affirming  conviction  was  rendered;  Cline  v.  State,  36  Tex. 
Or.  341,  61  Am.  St.  Bep.  857,  36  &  W.  1102,  arguendo.  See  note,  5 
L.  B.  A.  834. 

23  Tex.  Ap.  13-28,  6  S.  W.  165,  KIBBY  T.  STATE. 

The  Form  •f  the  Justice's  Oertlflcate  Herein  Attached  to  the  de- 
position is  sufficient. 

Approved  in  Clark  ▼.  State,  28  Tex.  Ap.  196,  19  Am.  St.  Bep.  822, 
12  S.  W.  731,  holding  justice's  certificate  herein  sufficient. 

AdmlBSibUity  of  Statement  at  Coroner's  Inquest  made  while  in 
custody  depends  on  whether  it  was  made  voluntarily  after  having 
been  first  cautioned  that  it  may  be  used  againet  him. 

Approved  in  State  v.  Finch,  71  ICaa.  797,  81  Pac.  495,  holding 
testimony  made  voluntarily  by  appellant  before  arrest,  as  witness 
at  coroner's  inquest,  is  admissible;  Williams  v.  State,  37  Tex.  Gr. 
154,  38  S.  W.  1000,  Stevens  v.  State  (Tex.  dr.),  38  S.  W.  167,  and 
Salas  V.  State,  31  Tex.  Gr.  486,  21  S.  W.  44,  all  admitting  statement 
made  by  accused  before  examining  magistrate  after  caution;  State 
V.  Fumey,  41  Kan.  119,  13  Am.  St.  Bep.  265,  21  Pac.  215,  admitting 
testimony  given  by  accused  at  coroner's  inquest.  See  note,  70  L.  B. 
A.  34. 

Where  Murder  la  Oommltted  in  Furtherance  of  a  Oonspiracy  to 
escape  from  jail  it  is  the  act  of  all  of  them. 

Approved  in  State  v.  Vaugh&n,  200  Mo.  21,  98  S.  W.  8,  following 
rule;  Kipper  v.  State,  46  Tex.  Gr.  389,  77  S.  W.  617,  holding  if 
design  embraced  within  its  scope  to  take  human  life  if  necessary, 
then  all  parties  in  conspiracy  who  were  present  at  time  are  guilty 
of  murder;  Phillips  v.  State,  26  Tex.  Ap.  247,  8  Am.  St.  Bep.  476, 
9  S.  W.  560,  and  Bowers  v.  State,  24  Tex.  Ap.  550,  5  Am.  St.  Bep. 
904,  7  S.  W.  248,  both  holding  conspirator  responsible  for  act  of 
confederate  done  in  execution  of  common  design;  Powers  v.  Gom- 
monwealth  (Ky.),  61  S.  W.  744,  reversing  for  failure  to  charge  that 
confederate's  act  must  be  in  furtherance  of  common  design  to  charge 
conspirator;  State  v.  Fumey,  41  Kan.  121,  13  Am.  St.  Bep.  267,  21 
Pae.  216,  reversing  for  failure  to  charge  on  responsibility  for  con- 
federate's acts.  See  note,  68  L.  B.  A.  194,  196,  204,  206,  210,  212, 
213. 

23  Tex.  Ap.  28-37,  4  S.  W.  463,  BOBEN  T.  STATE. 

Each  Count  in  an  Indictment  must  be  Sufficient  in  itself. 

Approved  in  Dancey  v.  State,  35  Tex.  Gr.  618,  34  S.  W.  939,  and 
Stebbins  ▼.  State,  31  Tex.  Ap.  295,  20  S.  W.  553,  both  holding  each 
count  need  not  have  formal  conclusion  and  commencement;  Shuman 
V.  State,  34  Tex.  Gr.  71,  29  S.  W.  161,  holding  repugnant  counts 
joinable  in  same  indictment;  Dancey  ▼.  State  (Tex.  Gr.),  34  S.  W. 
939,  first  count  may  be  looked  to,  to  supply  allegation  in  subsequent 
eount  as  to  court;  Powell  t.  State,  42  Tex.  Gr.  13,  57  S.  W.  96, 
emission  ef  defendant's  name  in  second  count  cannot  be  supplied  by 
reference  to  first. 

General  Verdict  on  Two  Counti  will  be  Applied  to  the  good  count, 
if  one  is  bad. 

Approved  in  Manning  t.  State,  46  Tex.  Gr.  332,  81  S.  W.  960,  hold- 
ing where  verdict  is  based  upon  material  aesignments  and  there  ie 
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raffieient  proof  to  support  same,  it  will  not  be  set  aside  because 
immaterial  assignments  may  also  have  been  submitted  to  jury; 
Pisano  y.  State,  34  Tex.  Cr.  64,  29  S.  W.  42,  Dawson  ▼.  State  (Tex. 
Cr.)i  55  S.  W.  49,  and  English  t.  State,  29  Tex.  Ap.  183,  15  S.  W. 
649,  all  affirming  general  verdict  under  indictment  separately  alleg- 
ing theft  from  different  persona. 

DiscoTeiy  After  Trial  That  Juror  wa6  not  a  Freeholder  or  house- 
bolder  warrants  new  trial  where  juror  stated  that  he  was. 

Approved  in  Bead  v.  State  (Tex.  Ap.),  12  S.  W.  414,  and  Brack- 
enridge  v.  State,  27  Tex.  Ap.  532,  11  S.  W.  633,  4  L.  B.  A.  360,  both 
affirming  rule  and  reversing  conviction.  See  note,  18  L.  B.  A.  474, 
476. 

Overruled  in  Leeper  v.  State,  29  Tex.  Ap.  71,  14  S.  W.  399,  hold- 
ing such  disqualification  of  juror  no  ground  for  reversal  without 
showing  of  injury. 

Wlwre  Evidence  Tends  to  Shoiw  One  an  Accomplice,  the  jury  should 
have  been  instructed  on  accomplice  testimony. 

Approved  in  Parr  v.  State,  36  Tex.  Cr.  495,  38  S.  W.  181,  Martin 
V.  State,  36  Tex.  Cr.  638,  36  8.  W.  587,  Ballew  v.  State  (Tex.  Cr.), 
34  a  W.  617,  and  Hamilton  v.  State,  26  Tex  Ap.  216,  9  S.  W.  688, 
all  reversing  for  failure  to  charge  on  accomplice  testimony  where 
facts  show  connection  of  witness. 

23  Tez.  Ap.  38-42,  3  8.  W.  573,  NEIDEBI.UOE  V.  STATE. 

Indictment  Charging  Burglary  With  Intent  to  Steal  need  not  de- 
scribe the  goods  intended  to  be  taken. 

Approved  in  Franklin  v.  State,  34  Tex.  Cr.  210,  29  S.  W.  1088, 
holding  indictment  alleging  generally  attempt  to  rape  by  fraud 
sufficient. 

AH  Parties  Present  at  Oommission  of  Crime  and  Acting  together 
are  principals. 

Beaffirmed  in  Alexander  v.  State,  48  Tex.  Cr.  532,  122  Am.  St. 
Bep.  771,  89  a  W.  64&,  Mason  v.  8t»te,  31  Tex.  Cr.  311,  20  S.  W.  566. 

23  Tex.  Ap.  42-69,  5  8.  W.  153,  POWEBS  T.  STATE. 

Betnm  of  Sheriff  on  Special  Venire  may  be  Amended  to  show  that 
each  juror  had  moved  out  of  or  was  absent  from  the  county. 

Approved  in  Furlow  v.  State,  41  Tex.  Cr.  15,  51  S.  W.  938,  and 
Ldvar  v.  State,  26  Tex.  Ap.  118,  9  S.  W.  553,  both  holding  sheriff's 
return  that  veniremen  "could  not  be  found''  sufficient;  Franklin  v. 
State,  84  Tex.  Cr.  629,  31  S.  W.  643,  and  Williams  v.  Stote,  29  Tex. 
Ap.  100,  14  S.  W.  890,  allowing  amendment  of  sheriff's  return  on 
special  venire. 

Befnsal  of  Tims  to  Prepare  Bill  of  Exceptions  is  not  Canse  for 
reversal,  unless  prejudice  is  shown. 

Beaffirmed  in  Kirk  v.  State  (Tex.  Cr.),  37  S.  W.  443. 

Witness  may  Testify  as  te  Whether  an  Act  was  Done  in  a  jocular 
or  in  an  insulting  manner. 

Approved  in  Watson  v.  State,  52  Tex.  Cr.  88,  105  S.  W.  511,  fol- 
lowing rule;  Elsworth  v.  State,  54  Tex.  Cr.  40,  111  8.  W.  964,  ad- 
mitting testimony  of  state's  witness  that  defendant  and  his  com- 
panion acted  strangely  when  seen  by  him  shortly  after  homicide; 
Campos  V.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  holding  it  competent 
for  witness  to  state  as  to  tone  of  voice  in  which  parties  expressed 
themselves;  Jackson  ▼.  State,  44  Tez.  Cr.  262,  70  S.  W.  761,  holding 


23  Tex.  Ap.  42-69    NOTES  ON  TE2LA.S  BEPORTS.  602 

on  trial  for  embezzlement,  testimony  that  defendant  seemed  very 
much  surprised  is  admissible;  Clark  v.  State,  28  Tex.  Ap.  195,  19 
Am.  St.  Bep.  821,  12  S.  W.  731,  admittting  witness'  opinion  on  eor- 
respondenee  of  footprints  with  boots  or  shoes;  Fulcher  ▼.  State,  28 
Tex.  Ap.  471,  13  S.  W.  751,  admitting  witness'  testimony  that  de- 
ceased identified  accused  after  shooting;  Moffatt  v.  State,  35  Tex. 
Or.  263,  33  S.  W.  346,  admitting  testimony  that  defendant's  clothing 
was  bloody  after  homicide;  Meyers  ▼.  State,  37  Tex.  Or.  211,  39 
S.  W.  113,  admitting  witness'  opinion  of  defendant's  peaceable  in- 
tentions as  shown  by  conversation;  Bennett  t.  State,  39  Tex.  Cr. 
648,  48  S.  W.  66,  admitting  witness'  statement  as  to  apparent  bear- 
ing of  -persons  toward  each  other;  Martin  v.  State,  40  Tex.  Gr.  666, 
51  S.  W.  913,  admitting  testimony  showing  probable  position  of 
shooter  from  hole  in  fence;  Gibbs  v.  State  (Tex.  Cr.),  20  S.  W.  920, 
admitting  testimony  of  witness'  difficulty  in  understanding  English; 
Logan  V.  State  (Tex.  Cr.),  53  S.  W.  694,  admitting  testimony  that 
defendant  spoke  in  angry  tone;  Spangler  v.  State,  41  Tex.  Cr.  427, 
55  S.  W.  327,  rejecting  witness'  opinion  as  to  party's  looks  and 
probable  trouble. 

Distinguished  in  Irvine  ▼.  State,  26  Tex.  Ap.  48,  9  S.  W.  56,  re- 
jecting witness'  conjectural  impression  as  to  whether  party  was 
armed;  Drake  v.  State,  29  Tex.  Ap.  272,  15  S.  W.  728,  reversing  for 
admission  of  witness'  opinion  of  defendant's  intention  to  kill  de- 
ceased; Williams  v.  State,  40  Tex.  Cr.  504,  51  S.  W.  224,  rejecting 
opinion  on  conduct  where  facts  might  have  been  shown. 

Inculpatory  Statements  of  Defendant  Wliich  are  Part  of  the  res 
gestae  are  admissible,  though  made  under  arrest. 

Approved  in  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  303,  where 
evidence  showed  deceased  poisoned  by  injection  of  strychnine  which 
state  claimed  defendant  put  in  syringe  without  deceased's  knowl- 
edge, declarations  of  deceased  hour  after  poisoning  to  effect  that 
defendant  had  put  poison  in  syringe  and  her  asking  defendant  what 
he  had  done  with  syringe,  are  admissible  when  deceased  first  stated 
she  was  going  to  die;  Lewis  v.  State,  29  Tex.  Ap.  204,  25  Am.  St. 
Bep.  721,  15  S.  W.  643,  admitting  deceased's  declarations  made  about 
an  hour  after  injury;  McOee  v.  State,  31  Tex.  Cr.  74,  19  S.  W.  766, 
and  Weathersby  t.  State,  29  Tex.  Ap.  307,  15  S.  W.  825,  both  admit- 
ting declarations  made  immediately  after  shooting;  Castillo  v.  State, 
31  Tex.  Or.  152,  37  Am.  St.  Bep.  797,  19  S.  W.  894,  admitting 
declarations  of  prosecutrix  made  shortly  after  rape;  Gantier  v. 
State  (Tex.  Cr.),  21  S.  W.  255,  and  Miller  v.  State,  31  Tex.  Cr.  637, 
37  Am.  St.  Bep.  841,  21  S.  W.  927,  both  admitting  defendant's  declara- 
tions made  shortly  after  shooting;  Kenney  v.  State  (Tex.  Cr.),  79 
S.  W.  819,  arguendo.    See  notes,  95  Am.  Dec.  59,  63;  19  L.  B.  A.  740. 

Distinguished  in  McCoUoh  v.  State,  44  Tex.  Cr.  153,  69  S.  W,  141, 
holding  no  statement  of  defendant  while  under  arrest  and  not  hav- 
ing been  properly  warned  can  be  used  in  evidence  againat  him. 

Verdict  may  bt  Received  on  Sunday. 

Approved  in  Brown  v.  State,  32  Tex.  Cr.  134,  22  S.  W.  602,  affirm- 
ing verdict  received  and  recorded  on  Sunday;  Lindsay  v.  State,  39 
Tex.  Cr.  471,  46  S.  W.  1046,  holding  bail  bond  executed  on  Sunday 
valid.    See  note,  3  L.  B.  A.  658. 

Irregularity  in  Organizing  Jury  la  not  Material  Brror  if  there  is 
nothing  to  indicate  that  it  either  did  or  could  have  prejudiced  any 
right  of  defendant. 
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• 

Approved  in  Beard  ▼.  State,  41  Tex.  Cr.  177,  53  S.  W.  349,  fold- 
ing mere  clerical  errors  on  part  of  clerk  in  writing  names  of  jurors 
not  material  error. 

Miscellaneone. — Cited  in  Peacock  y.  State,  52  Tez.  Cr.  435,  107 
S.  W.  347,  to  point  that  declarations  of  third  parties  not  part  of 
res  gestae  are  not  admissible;  Scarborough  y.  State  (Tez.  Cr.),  20 
S.  W.  585,  not  in  point. 

28  Tex.  Ap.  70,  3  8.  W.  661,  WILLIAMS  ▼.  STATE. 

To  Oonyict  for  Selling  Licinor  to  a  Mtnor,  it  must  be  proved  that 
defendant  knew  he  was  a  minor. 

Beaffirmed  in  Henderson  v.  State,  87  Tez.  Cr.  80,  38  S.  W.  617. 
Approved  in  Jones  v.  State,  46  Tez.  Cr.  518,  81  S.  W.  49,  holding 
indictment  sufficiently  charged  defendant  with  knowledge  of  minority 
of  minor  which  charged  him  with  selling  liquor  to  such  minor. 

See  note,  10  L.  B.  A.  245. 

23  Tex.  Ap.  73-77,  3  S.  W.  676,  PLESS  Y.  STATE. 

Examlnatioii  of  Privates  of  Female  Five  Wedcs  after  alleged  rape 
is  admissible. 

Approved  in  State  v.  Watson,  81  Iowa,  385,  46  N.  W.  869,  admit- 
ting physician's  testimony  as  to  girl's  condition  four  weeks  after 
rape. 

Evidence  mast  Show  Force  In  Order  to  constitute  crime  of  rape. 

Approved  in  Collins  v.  State,  52  Tez.  Cr.  458,  107  S.  W.  853,  fol- 
lowing rule;  Colton  v.  State,  52  Tez.  Cr.  57,  lt)5  S.  W.  187,  holding 
it  essential  that  a  specific  intent  to  rape  be  established  by  evidence. 

23  Tex.  Ap.  77-82,  3  8.  W.  114,  EX  PARTE  KENNEDY. 

The  Local  Option  Law  is  constitutional. 

Approved  in  Ninenger  v.  State,  25  Tez.  Ap.  451,  8  S.  W.  481, 
holding  indictment  herein  for  sale  of  liquors  under  local  option  law 
inaufficient;  Ez  parte  Segars,  32  Tez.  Cr.  557,  25  S.  W.  27,  holding 
election  under  local  option  law  valid;  in  dissenting  opinion,  Voso  v. 
Terrell,  12  Tez.  Civ.  444,  34  S.  W.  173,  majority  holding  election 
under  local  option  law  valid  and  notices  sufficient. 

Failnre  on  Part  of  Proper  Election  Of&cers  to  Perform  IHities  re- 
quired of  them,  will,  if  the  election  be  a  special  one,  render  it 
nugatory  and  void. 

Approved  in  Chenowith  v.  State,  50  Tez.  Cr.  241,  96  S.  W.  21, 
following  rule.    See  note,  90  Am.  St.  Bep.  78. 

Not  Valid  Objection  to  Election  That  Five  Notices  required  to  be 
posted  in  county  were  posted  in  a  single  precinct. 

Approved  in  Nelson  v.  State  (Tez.  Cr.),  75  S.  W.  502,  holding  all 
the  law  requires  is  that  notices  must  be  posted  in  public  place. 

23  Tex.  Ap.  82-88,  3  &  W.  668,  GBOOM  v.  STATE. 

Brand  not  Becorded  at  Time  of  Theft  la  not  Admissible  to  prove 
ownership. 

Approved  in  Turner  v.  State,  39  Tez.  Cr.  327,  45  S.  W.  1021, 
holding  recorded  brand  no  evidence  of  ownership  unless  recorded 
prior  to  theft.    See  note,  11  L.  B.  A.  (n«  s.)  89,  90. 

23  Tex.  Ap.  90^99,  8  8.  W.  714,  EX  PABTE  ENGLAND. 

One  Indicted  for  Murder  is  not  Entitled  to  Bail  because  of  mis- 
trial. 
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Approved  in  State  v.  Yickers,  47  La.  Ann.  669,  18  So.  300,  refusing 
bail  after  such  mistrial. 

23  Tez.  Ap.  100-146,  5  8.  W.  99,  EX  PASTE  SMITH. 

In  Prosecation  for  Grime  the  Borden  of  Proof  is  on  the  state. 

Approved  in  Gibson  ▼.  State,  23  Tez.  Ap.  423,  5  S.  W.  316,  state 
need  not  put  all  eye-witnesses  to  homicide  on  stand. 

Person  Indicted  for  Oapital  Offense  mnst  Show  that  he  is  entitled 
to  bail. 

Approved  in  Ex  parte  Jones,  31  Tex.  Cr.  446,  20  S.  W.  984,  and 
Ex  parte  Johnson,  30  Tex.  Ap.  283,  17  S.  W.  411,  both  refusing  bail 
in  murder  case.    See  note,  22  L.  B.  A.  678. 

Overruled  in  Ex  parte  Arthur  (Tex.  Or.),  47  S.  W.  366,  and  Ex 
parte  Newman,  38  Tex.  Cr.  165,  166,  167,  70  Am.  St.  Eep.  740,  742, 
41  S.  W.  628,  629,  both  holding  state  has  burden  of  showing  that 
accused  is  evidently  guilty  of  capital  offense  and  is  not  entitled  to 
bail. 

Where  Evidence  is  Clear  and  Strong  That  Accused  will  probably 
be  punished  capitally  bail  is  not  a  matter  of  right. 

Approved  in  Ex  parte  Jones,  31  Tex.  Cr.  445,  20  S.  W.  984,  and  Ex 
parte  Evers,  29  Tex.  Ap.  561,  16  S.  W.  343,  both  applying  rule  and 
refusing  bail  in  murder  case;  Ellis  v.  State  (Tex.  Cr.),  26  S.  W. 
724,  upholding  refusal  of  bail  in  rape  case.     See  note,  10  L.  B.  A.  847. 

Where  a  Prisoner  is  Charged  With  a  Capital  Offense,  and  such 
prisoner  desires  bail,  the  burden  of  showing  that  the  proof  is  ''evi- 
dent" that  he  is  guilty  of  a  capital  offense  is  upon  the  state,  per 
Hurt,  J.,  dissenting. 

Distinguished  in  Bigdon  v.  State,  41  Fla.  313,  26  So.  712,  arguendo 
while  that  defendant  must  show  that  the  proof  is  not  evident. 

23  Tex  Ap.  146-154,  4  a  W.  691,  MAY  v.  STATE. 

Where  Defendant  has  Retreated,  It  is  not  Error  to  refuse  instruc- 
tion that  one  who  is  attacked  need  not  retreat. 

Approved  in  Williams  ▼.  State,  30  Tex.  Ap.  447,  17  S.  W.  1073, 
reversing  for  failure  to  charge  on  eelf-defense.  See  note,  2  L.  B. 
A.  (n.  s.)  59. 

Person  Unlawfully  Attacked  is  not  Bound  to  Eetreat  in  order  to 
avoid  necessity  for  killing  assailant  when  attack  is  such  as  produces 
reasonable  fear  of  deafh  or  serious  bodily  injury. 

See  note,  2  L.  B.  A.  (n.  e.)  56,  58. 

Miscellaneous. — ^Blakely  v.  State,  24  Tex.  Ap.  622,  623,  5  Am.  St. 
Bep.  913,  915,  7  S.  W.  233,  234^  trial  of  accessory  for  concealing 
murderer  in  cited  case. 

23  Tez.  Ap.  ^54-165,  3   S.  W.  710,  WHITE  ▼.  STATE. 

Failure  to  Instruct  That  Accused  was  not  Bound  to  retreat  is  not 
prejudicial  where  facts  show  there  was  no  opportunity  for  safe 
retreat. 

Approved  in  Johnson  v.  State,  26  Tex.  Ap.  642,  10  S.  W.  237, 
holding  killing  justified  after  attack  with  knife;  Nalley  t.  State,  30 
Tex.  Ap.  459,  17  S.  W.  1085,  reversing  for  failure  to  so  charge  where 
defendant  was  unlawfully  attacked;  Shannon  v.  State,  35  Tex.  Cr. 
7,  60  Am.  St.  Bep.  18,  28  S.  W.  688,  holding  defendant  not  guilty 
of  homicide  after  attack  by  deceased;  Hall  v.  State,  42  Tex.  Or.  449, 
60  8.  W.  771,  where  right  of  self-defense  has  accrued  pftrtj  may 
any  means  to  protect  his  life. 
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Where  Aecnsed  Provokes  a  Combat  With  Intent  to  do  great  bodily 
barm,  the  killing  ia  marder,  irrespective  of  his  extremity;  when 
without  felonious  intent  it  ia  manslaughter. 

Approved  in  Thomas  v.  State,  53  Tex.  274,  275,  126  Am.  St.  Bep. 
786,  109  S.  W.  156,  where  defense  was  accidental  killing  in  self- 
defense  against  third  party,  charge  that  if  jury  found  killing  was 
not  express  malice,  but  that  it  was  unlawful  and  intentional,  to 
find  defendant  guilty  in  second  degree,  is  proper;  DufPy  v.  State 
(Tex.  Cr.),  67  S.  W.  420,  and  Hall  v.  State,  43  Tex.  Or.  487,  66  S. 
W.  785,  both  holding  appellant  must  have  done  some  act  evidencing 
an  intention  to  provoke  difficulty  at  time  of  homicide  before  he 
forfeits  his  right  of  self-defense;  Hall  v.  State,  42  Tex.  Cr.  449,  60 
S.  W.  771,  holding  that  appellant  did  not  forfeit  his  right  of  self- 
defense  where  he  went  to  place  of  homicide  upon  request  of  de- 
ceased with  no  intention  to  provoke  a  difficulty;  State  v.  Short, 
121  La.  1033,  46  So.  1007,  holding  if  accused  has  preconceived  in- 
tention of  doing  other  party  harm  he  forfeits  his  right  to  self- 
defense;  Sullivan  v.  State,  31  Tex.  Ap.  488,  37  Am.  St.  Bep.  827, 
20  a  W.  928,  and  Allen  v.  State,  24  Tex.  Ap.  224,  6  S.  W.  189, 
both  applying  rule  and  upholding  conviction  for  murder;  Meuly  v. 
State,  26  Tex.  Ap.  307,  8  Am.  St.  Bep.  486,  9  S.  W.  564,  and  Alex- 
ander V.  State,  25  Tex.  Ap.  267,  8  Am.  St.  Bep.  439,  7  S.  W.  868, 
reversing  for  failure  to  fully  charge  on  this  rule  of  self-defense; 
Cahn  V.  State,  27  Tex.  Ap.  738,  11  S.  W.  727,  reversing  for  failure 
to  charge  that  self-defense,  after  provocation  by  defendant,  may 
reduce  degree  of  homicide;  Godwin  v.  State,  39  Tex.  Cr.  408,  46  S. 
W.  228,  holding  charge  herein  erroneous.  See  notes,  109  Am.  St. 
Bep.  812;  45  L.  B.  A.  689,  692,  694. 

No  Words  or  Libelons  Publications,  However  Aggravated,  justify 
an  assault. 

Approved  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr. 
191,  112  S.  W.  1059,  majority  holding  where  in  manslaughter  case 
defendant  admitted  he  used  language  expecting  it  would  provoke 
difficulty,  and  that  he  had  hand  on  pistol  expecting  to  use  it  if  insult 
resented,  charge  on  such  issue  proper.    See  note,  45  L.  B.  A.  693. 

28  Tex.  Ap.  165-169,  3  S.  W.  696,  USKBOSSKI  T.  STATE. 

Any  Theory  Legitimately  Arising  Out  of  the  Evidence,  however 
weak,  requires  an  instruction  to  the  jury. 

Beaffirmed  in  Territory  v.  Chamberlain,  8  N.  M.  542,  45  Pae.  1119. 

28  Tex.  Ap.  172-176^  4  S.  W.  579,  HOLDING  v.  STATE. 

Indictment  for  Assault  With  Intent  to  Murder  Warrants  convic- 
tion for  aggravated  assault,  though  no  circumstances  of  aggravation 
are  alleged. 

Approved  in  Mulloy  v.  State,  58  Neb.  207,  78  N.  W.  526,  upholding 
conviction  for  assault  and  battery  under  information  charging  as- 
sault to  do  great  bodily  harm. 

Teachers  art  not  Liable  for  Punishment  of  Pupils  unless  excessive 
or  malicious. 

Approved  in  Hutton  v.  State,  23  Tex.  Ap.  387,  59  Am.  Bep.  777, 
5  S.  W.  123,  holding  school  teacher  not  guilty  of  assault  for  chas- 
tising pupil  for  infraction  of  rule;  Board  of  Education  v.  Purse,  101 
Oa.  446^  65  Am.  St.  Bep.  329,  28  S.  E.  905,  41  L.  B.  A.  593,  upholding 
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Bchool  board's  right  to  suspend  a  seholar  whose  parent  insulted 
teacher.    See  notes,  102  Am.  St.  Bep.  538,  540;  65  L.  B.  A.  896. 

Juror  Forming  Opinioii  on  Hearsay  Testimony  conditioned  that  it 
was  tme  is  not  disqualified. 

Approved  in  Lane  v.  State,  29  Tex.  Ap.  320,  15  S.  W.  830,  reaf- 
firming rule;  Giebel  v.  State,  28  Tex.  Ap.  170,  12  S.  W.  593,  uphold- 
ing challenge  of  juror  for  bias  in  favor  of  defendant. 

23  Tex.  Ap.  176-179,  4  8.  W.  880,  8TEBEB  ▼.  STATE. 

False  Ai&davit  on  Consent  of  Parents  to  Marriage  may  be  assigned 
as  "false  swearing." 

Distinguished  in  Collins  v.  State,  33  Fla.  452,  15  So.  221,  holding 
false  extrajudicial  oath  not  perjury. 

Failaxe  to  Ohargo  on  Meaning  of  Word  <*Willf ul"  on  Trial  for 
false  swearing  is  error. 

Approved  in  Windon  v.  State,  56  Tex.  Gr.  198,  199,  119  S.  W.  309, 
310,  and  Holt  v.  State,  48  Tex.  Gr.  560,  89  S.  W.  ,839,  both  following 
rule. 

Distinguished  in  Woodson  v.  State,  24  Tex.  Ap.  162,  6  S.  W.  185, 
holding  failure  to  charge  on  meaning  of  "willful"  harmless  error. 

Miscellaneous. — Cited  in  Mahon  v.  State,  46  Tex.  Cr.  240,  79  S.  W. 
80. 

28  T^z.  Ap.  180-181,  4  a  W.  580,  BOND  ▼.  STATE. 

Where  Defendant  Claims  That  He  Purchased  Goods  found  in  his 
possession,  jury  should  be  instructed  thereon. 

Approved  in  Johnson  v.  State,  50  Tex.  Gr.  119,  96  S.  W.  46,  re- 
versing, where  evidence  tended  to  show  that  appellant  purchased 
goods,  for  not  charging  thereon;  Wheeler  v.  State,  34  Tex.  Gr.  354, 
30  S.  W.  915,  Navarrow  v.  State  (Tex.  Ap.),  17  S.  W.  545,  and  Smith 
V.  State,  24  Tex.  Ap.  299,  6  S.  W.  42,  all  reversing  for  failure  to 
charge  on  ownership  by  purchase  of  animal  alleged  as  stolen;  Lacy 
V.  State,  31  Tex.  Gr.  81,  19  S.  W.  897,  reversing  for  erroneous  charge 
on  possession  of  animal  alleged  to  be  stolen;  Garza  v.  State,  38  Tex. 
Cr.  317,  42  S.  W.  563,  reversing  for  failure  to  charge  on  defendant's 
innocent  purchase  of  forged  instrument.  See  note,  12  L.  B.  A.  (n.  s.) 
216. 

Miscellan^eous. — Cited  in  Shuler  v.  State,  23  Tex.  Ap.  182,  4  S.  W. 
581. 

23  Tex.  Ap.  182-183,  4  8.  W.  581,  8HULEB  ▼.  STATE. 

Where  Party  in  Whose  Possession  Stolen  Property  was  found 
claims  to  have  purchased  it,  jury  should  be  instructed  thereon  in 
trial  of  one  jointly  indicted  with  possessor. 

Approved  in  Navarrow  v.  State  (Tex.  Ap.),  17  S.  W.  545,  and 
Smith  V.  State,  24  Tex.  Ap.  299,  6  S.  W.  42,  both  reversing  for  faU- 
ure  to  charge  on  ownership  by  purchase  of  animal  alleged  as  stolen; 
Lacy  V.  State,  31  Tex.  Cr.  81,  19  8.  W.  897,  reversing  for  erroneous 
charge  on  possession  of  animal  alleged  to  be  stolen.  See  note,  12 
L.  B.  A.  (n.  s.)  216. 

23  Tex.  Ap.  183-191,  5  8.  W.  371,  JACKSON  ▼.  STATE. 

Even  if  Application  for  Oontlnnanoe  Lacks  Some  of  the  Statutory 
requirements,  if  proposed  evidence  is  material  and  true,  it  should  be 
considered  on  motion  for  new  triaL 
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Approved  in  Cordwaj  v.  State,  25  Tex.  Ap.  418,  8  S.  W.  672, 
Richardson  ▼.  Stat^,  28  Tex.  Ap.  218,  12  S.  W.  870,  Hjden  ▼.  State, 
31  Tex.  Cr.  402,  20  S.  W.  764,  Logan  v.  State,  39  Tex.  Or.  575,  47 
8.  W.  646,  and  McCline  v.  State^  25  Tex.  Ap.  259,  7  8.  W.  669,  all 
granting  new  trial  for  material  evidence  not  previouslj  diligentlj 
Bought. 

2S  T^x.  Ap.  191-199,  4  8.  W.  582,  BOWIiETT  ▼.  STATE. 

Offense  Need  not  be  Named  in  Minutea  of  Trial  Oouxt,  and  error 
of  elerk  in  attempting  to  do  so  does  not  vitiate  the  indictment. 

Approved  in  Rather  v.  State,  25  Tex.  Ap.  630,  9  S.  W.  72,  re- 
affirming rule;  Tellison  v.  State,  35  Tex.  Cr.  389,  33  8.  W.  1082, 
on  presentment  of  indictment  into  district  court,  nature  of  offense 
need  not  be  entered  on  minutes. 

23  Tex.  Ap.  199-204,  4  8.  W.  684,  BABBEE  ▼.  STATE. 
Proposition  of  Oompromlse  not  Sho^m  to  bave  Been  Anthorized 

by  accused  is  not  admissible. 

Approved  in  Nalley  v.  State,  28  Tex.  Ap.  392,  13  8.  W.  672,  re- 
jecting evidence  of  overtures  made  by  accused's  brother  to  witness 
to  leave  countj  without  showing  accused's  connection  therewith; 
Luttrell  V.  State,  40  Tex.  Cr.  658,  51  8.  W.  932,  rejecting  evidence  of 
attempted  bribery  of  witness  by  defendant's  attorney,  without  show- 
ing defendant's  connection;  Bice  v.  State,  51  Tex.  Cr.  281,  103  8.  W. 
1171,  and  Newton  v.  8itate,  41  Tex.  Cr.  613,  56  8.  W.  65,  rejecting 
evidence  of  attempted  bribery  of  witness,  made  in  defendant's  ab- 
sence; Gann  v.  State  (Tex.  Cr.),  57  8.  W.  669,  rejecting  evidence  of 
attempt  to  prevent  testimony,  made  without  defendant's  authority; 
dissenting  opinion  in  Pearson  v.  State,  56  Tex.  Cr.  612,  120  8.  W. 
1007,  majority  upholding  admission  of  declaration  of  third  party  to 
effect  that  he  told  defendant's  daughter  not  to  tell  anything  against 
her  father. 

Jury  In  Felony  Oase  Should  Always  be  Instructed  that  they  are  the 
exclusive  judges  of  facts  proved,  and  of  weight  to  be  given  to  tes- 
timony. ^ 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  562,  100  8.  W.  394,  follow- 
ing rule. 

23  Tex.  Ap.  204-209,  4  8.  W.  574,  MILTON  ▼.  STATE. 

An  Attempt  to  Oommit  Bape  may  be  Committed  by  Frand  or 
threats. 

Approved  in  Lee  v.  State,  44  Tex.  Cr.  359,  370,  72  8.  W.  1008,  1014, 
61  li.  R.  A.  904,  article  636  of  Penal  Code  relating  to  rape  committed 
by  fraud,  by  which  woman  is  induced  to  believe  offender  is  her  hus- 
band, is  applicable  only  where  woman  is  married  to  party  other 
than  offender;  Melton  v.  State,  24  Tex.  Ap.  286,  287,  6  8.  W.  39, 
40,  upholding  conviction  under  indictment  charging  attempt  to  rape; 
Carroll  v.  State,  24  Tex.  Ap.  368,  6  8.  W.  190,  reversing  conviction 
for  assault  to  rape  without  showing  of  force;  Franklin  v.  State,  34 
Tex.  Cr.  210,  29  S.  W.  1088,  upholding  conviction  for  attempt  to  rape 
by  fraud. 

It  is  not  Competent  to  Indict  for  an  Assanlt  with  intent  to  rape, 
and  convict  upon  evidence  establishing  an  attempt  to  rape  by  fraud. 

Approved  in  Ford  t.  State,  41  Tex.  Cr.  271,  >6  Am.  St.  Rep.  787, 
53  8.  W.  847,  following  rule. 
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23  Tex  Ap.  210-211,  4  8.  W.  690,  DAVIS  ▼.  STATE. 

Failure  to  I^imlt  Purposes  of  Evidence  of  Otlier  Orimes  in  instnic- 
tions  is  prejudicial  error,  thougfh  not  excepted  to. 

Beaffirmed  in  Beno  v.  State,  25  Tex.  Ap.  110,  7  S.  W.  533;  Barnes 
V.  State,  28  Tex.  Ap.  30,  11  S.  W.  679. 

Distinguished  in  Gentry  ▼.  State,  25  Tex.  Ap.  616,  8  S.  W.  926, 
refusing  to  reverse  for  failure  to  give  such  charge  where  no  preju- 
dice appears. 

23  Tex.  Ap.  212-214,  4  8.  W.  575,  HOliAK  ▼.  STATE. 

Act  Depriving  Accused  of  His  Bight  to  an  Attacliment  for  absent 
witnesses  is  unconstitutional. 

Approved  in  Moore  v.  State  (Tex.  Gr.),  33  S.  W.  980,  reversing 
for  denial  of  defendant's  application  for  attachment  to  procure  wit- 
ness; Graham  t.  State,  50  Ark.  167,  6  S.  W.  723,  reversing  for  re- 
fusal of  compulsory  process  against  witness  under  statute  substituting 
Adniission  of  facts  by  o>ther  party  in  lieu  thereof.  See  note,  8  L.  B. 
A.  (n.  s.)  512. 

23  Tex.  Ap.  214r-218,  4  8.  W.  588,  BBOWN  ▼.  STATE. 

Mcmey  is  Proper^  Within  the  Meaning  of  Article  219,  Code  of 
Criminal  Procedure. 

Approved  in  Taylor  v.  State,  29  Tex.  Ap.  499,  16  S.  W.  302,  re- 
affirming rule;  Dowdy  v.  State  (Tex.  Cr.),  64  S.  W.  253,  holding  in- 
dictment for  embezzlement  of  "sum  of  $64,  of  the  value  of  $64," 
sufficient.     See  note,  98  Am.  Dec.  135. 

Embezzlement  is  Properly  Prosecuted  in  the  Oounty  where  pay- 
ment to  owner  is  refused. 

Approved  in  State  v.  Bailey,  50  Ohio  St.  646,  36  N.  E.  237,  sales- 
man for  business  house  in  one  county  who  embezzled  goods  in  an- 
other county  may  be  tried  in  former. 

23  Tex.  Ap.  219-223,  4  8.  W.  883,  OOBDON  ▼.  STATE. 

Indictment  Stating  That  Accused  Did  "Then  and  Then  Make  an 
assault  upon  Frank  Stokes  with  intent  to  murder  him,  the  said  Frank 
Stokes,"  is  sufficient. 

Approved  in  Gilford  v.  State,  54  Tex.  Cr.  511,  114  S.  W.  138,  in- 
dictment for  assault  with  intent  to  murder  using  word  "murder"  in 
respect  to  party  injured  and  not  word  "kill,"  is  sufficient;  Garner  v. 
State,  31  Tex.  Cr.  23,  19  S.  W.  333,  holding  indictment  for  burglary, 
by  discharging  firearms  into  house,  herein  sufficient. 

23  Tex.  Ap.  224-230,  4  8.  W.  586,  8PEABMAN  ▼.  STATE. 

Homidde  Oommitted  in  Mutual  Oombat  is  not  Manslau^ter  un- 
less committed  under  sudden  passion,  arising  from  adequate  cause. 

Approved  in  Habel  v.  State,  28  Tex.  Ap.  600,  13  S.  W.  1002,  hold- 
ing homicide  in  mutual  combat  after  defendant  was  attacked  with 
deadly  weapon  not  murder;  Cochran  v.  State,  28  Tex.  Ap.  431,  13 
S.  W.  653,  Gardner  v.  State  (Tex.  Cr.),  59  S.  W.  1116,  and  Gonzales 
V.  State,  28  Tex.  Ap.  136,  12  S.  W.  735,  all  approving  rule  in  charge 
to  jury.  See  notes,  3  L.  B.  A.  (n.  s.)  538;  45  L.  B.  A.  694;  15  L.  B. 
A.  854. 

23  Tex.  Ap.  238-247,  6  a  W.  224,  WHEELIS  ▼.  STATE. 

Denial  of  Motion  Compelling  State  to  produce  all  eye-witnesses  it 
in  the  discretion  of  the  court. 
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Beaffirmed  in  Bejons  ▼.  State,  33  Tex.  Gr.  144,  47  Am.  St.  Bep. 
26,  25  S.  W.  786,  and  Martinez  ▼.  State  (Tex.  Cr.),  58  S.  W.  1018. 

• 

23  Tex.  Ap.  247-258,  5  S.  W.  226,  LEDBETTEB  ▼.  STATE. 

Constable  has  No  Authority  to  Make  an  Arrest  beyond  the  limits 
of  his  county. 

Approved  in  Ex  parte  Smotderman,  140  Ala.  171,  37  So.  377,  fol- 
lowing rule;  Wolf  v.  Ferryman,  82  Tex.  119,  17  S.  W.  775,  awarding 
damages  against  sheriff  for  arrest  of  wrong  person  and  for  carrying 
him  to  wrong  county. 

Homicide  Committed  to  Preyoit  an  Illegal  Arrest  is  manslaughter 
only,  as  a  general  rule. 

Approved  in  Peter  v.  State,  23  Tex.  Ap.  687,  5  S.  W.  229,  a  homi- 
cide committed  by  constable  in  attempting  to  execute  an  illegal 
process  cannot  be  of  a  lesser  grade  than  manslaughter;  Mooney  ▼. 
State  (Tex.  Cr.),  65  S.  W.  927,  reversing  for  failure  to  charge  on 
manslaughter  in  prosecution  for  homicide  committed  on  attempted 
unlawful  arrest.     See  note,  66  L.  B.  A.  374. 

Statement  of  Deceased  is  Inadmissible  Wbere,  When  Doctor  Ar- 
rived, deceased  recognized  him  and  asked  that  family  be  sent  for. 
but  doctor  stated  that  only  half  of  what  deceased  said  was  under- 
standable, is  inadmissible  as  dying  declaration. 

See  note,  56  L.  B.  A.  405. 

As  Predicate  for  Introduction  in  Evidence  of  Dying  Declarations, 
the  state  must  prove  that  deceased  at  time  of  making  same  had  no 
hope  of  recovery. 

Approved  in  Craven  v.  State,  49  Tex.  Cr.  81,  122  Am.  St.  Bep.  799, 
90  S.  W.  311,  holding  that  there  was  not  a  sufficient  predicate  for 
admission  of  dying  declaration  where  deceased  was  in  doubt  as  to 
nature  of  his  wound.    See  note,  86  Am.  St.  Bep.  657. 

23  Tex.  Ap.  269-260,  4  &  W.  886,  KEUiEB  ▼.  STATE. 

Statute  not  Allowing  Sale  of  Intoxicating  Liquors  on  Sunday  does 
not  extend  to  gift  of  same. 

Approved  in  Savage  v.  State,  50  Tex.  Cr.  201,  ^  S.  W.  352,  holding 
court  did  not  err  in  submitting  to  jury  for  determination  question 
as  to  whether  transaction  was  sale  or  gift. 

23  Tex  Ap.  260-263,  5  S.  W.  115,  OLABK  V.  STATE. 

Complaint  Stating  That  "Affiant  bas  Gtood  Beason  to  Believe,  and 
does  believe,"  that  accused  committed  the  offense,  is  valid. 

Beaffirmed  in  Bupree  v.  State,  102  Tex.  465,  119  S.  W.  305;  Hall 
v.  State,  32  Tex.  Cr.  .594,  25  S.  W.  292;  Anderson  v.  State,  34  Tex. 
Cr.  97,  29  S.  W.  384;  Staley  v.  State  (Tex.  Cr.),  29  S.  W.  273;  Dean 
v.  State  (Tex.  Cr.),  29  S.  W.  478. 

Omission  to  Instruct  as  to  Meaning  of  "Willful*'  is  not  prejudicial 
error  in  misdemeanor  when  proper  instruction  was  not  requested. 

Approved  in  Browder  v.  State,  30  Tex.  Ap.  616,  18  S.  W.  198, 
applying  rule  in  prosecution  for  malicious  mischief. 

The  Fact  That  Title  to  Schoolbouse  is  in  the  Judge,  in  his  official 
capacity,  does  not  disqualify  him  from  trying  accused  for  defacing  it. 

Approved  in  Truesdale  v.  State,  42  Tex.  Cr.  548,  61  S.  W.  936,  hold- 
ing trial  judge  is  not  disqualified  because  he  is  mere  formal  party  in 

6  Tex.  Notes— 39 
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another  action  brought  to  contest  validity  of  such  local  option 
election. 

Argument  by  Prosecution,  Outside  the  Becord,  tending  to  prejudice 
accused  is  reversible  error. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  512,  117  S.  W.  971,  revers- 
ing for  argument  of  state's  counsel  that  he  wanted  conviction  so  as 
not  to  set  precedent  for  turning  loose  people  on  plea  of  insanity 
and  that  he  would  help  to  get  pardon;  McKinley  v.  State,  52  Tex. 
Cr.  184,  106  S.  W.  343,  holding  reversible  error  although  court  in- 
structed the  jury  not  to  consider  such  remarks;  Fuller  v.  State,  30 
Tex.  Ap.  565,  17  S.  W.  1109,  reversing  for  statement  by  prosecuting 
attorney  of  prejudicial  fact  not  in  evidence.  See  notes,  9  Am.  St. 
Bep.  560,  565;  46  L.  B.  A.  661. 

23  Tex.  Ap.  264-265,  4  S.  W.  888,  KOBLENSOHLAQ  ▼.  STATB. 

In  Trial  for  Sale  of  Liquor  to  Minor,  Witness  may  not  Testify 
wnether  he  looked  like  a  minor. 

Approved  in  Ferguson  v.  State,  50  Tex.  Cr.  156,  95  S.  W.  Ill,  fol- 
lowing rule;  Walker  v.  State,  25  Tex.  Ap.  449,  8  S.  W.  644,  witness 
can  state  physical  marks  of  age  of  alleged  minor,  but  cannot  express 
opinion  as  to  their  effect  on  others;  McGuire  v.  State,  4  Tex.  Ap. 
Civ.  389,  15  S.  W.  918,  holding  proof  of  age,  appearance,  etc.,  of 
minor  admissible;  Becker  v.  State  (Tex.  Cr.),  50  S.  W.  949,  rejecting 
evidence  of  refusal  to  sell  whisky  at  other  times,  in  prosecution  for 
violation  of  local  option  law.     See  note.  111  Am.  St.  Bep.  589. 

Distinguished  in  Bice  v.  State,  37  Tex.  Cr.  42,  38  S.  W.  805,  and 
Garner  v.  State,  28  Tex.  Ap.  562,  13  S.  W.  1004,  both  admitting  wit- 
ness' opinion  on  age  of  minors  based  on  their  physical  appearance. 

23  Tex.  Ap.  265-280,  5  S.  W.  231,  HOWABD  V.  STATE. 

Testimony  of  Insulting  Words  Concerning  Females  in  the  family  of 
the  accused  is  not  admissible  without  proof  that  killing  took  place 
at  first  meeting  after  accused  was  informed  of  the  statement. 

Approved  in  Orman  v.  State,  24  Tex.  Ap.  504,  6  S.  W.  545,  reaffirm- 
ing rule;  McHenry  v.  State,  54  Tex.  Cr.  480,  114  S.  W.  117,  in  sub- 
mitting issue  of  manslaughter  court  must  instruct  that  jury  must  look 
to  all  facts  in  determining  state  of  mind  of  accused  at  time  of  killing, 
though  provocation  must  arise  at  time  of  killing;  Bice  v.  State,  51 
Tex.  Cr.  286,  103  S.  W.  1174,  holding  court  should  have  charged  law 
on  manslaughter  where  evidence  showed  insulting  language  and 
demonetration  on  part  of  deceased;  Fielding  v.  State,  48  Tex.  Cr. 
335,  87  S.  W.  1045,  holding  appellant  entitled  to  charge  of  man- 
slaughter if  he  believed  remarks  made  by  deceased  to  be  true;  Bicks 
V.  State,  48  Tex.  Cr.  268,  87  S.  W.  1038,  holding  court  did  not  err 
in  refusing  to  charge  manslaughter  where  killing  did  not  take  place 
at  first  meeting;  Willis  v.  State  (Tex.  Cr.),  75  S.  W.  794,  holding 
bill  should  state  that  killing  was  done  on  first  meeting  after  appel- 
lant had  learned  of  language  used  by  deceased;  Melton  v.  State,  24 
Tex.  Ap.  60,  5  S.  W.  653,  holding  not  manslaughter  where  defendant 
did  not  kill  deceased  at  first  meeting  after  learning  of  insult;  Bon- 
nard  v.  State,  25  Tex.  Ap.  198,  8  Am.  St.  Bep.  434,  7  S.  W.  865,  hold- 
ing killing  in  heat  of  passion  after  abuse  manslaughter;  Hawthorne 
T.  State,  28  Tex.  Ap.  215,  12  S.  W.  605,  reversing  for  failure  to 
charge  on  adequate  cause  where  assaulted  party  openly  accused  de- 
fendant of  theft;  Beyons  v.  State,  32  Tex.  Cr.  154,  22  S.  W.  592/ 
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holding  homicide  for  threatened  injury  to  another,  murder.     See  note, 
4  L.  B.  A.  (n.  8.)  164;  17  L.  B.  A.  663. 

Under  Article  608,  Penal  Code,  Prevlotu  Tbreats  are  Admissible  in 
homicide  cases,  but  will  not  justify  killing  unless  intention  to  execute 
them  is  shown. 

Approved  in  Harris  v.  State,  52  Tex.  Cr.  122,  105  S.  W.  803,  follow- 
ing rule;  Hudson  v.  State,  44  Tex.  Cr.  257,  70  S.  W.  765,  holding 
always  permissible  to  prove  previous  threats  as  independent  evidence 
in  homicide  cases;  Ex  parte  Taylor,  33  Tex.  Cr.  536,  28  S.  W.  957, 
holding  mere  antecedent  threats  will  not  justify  homicide;  Common- 
wealth V.  Trefethen,  157  Maas.  193,  31  N.  E.  966,  24  L.  B.  A.  235, 
Stewart  v.  State,  36  Tex.  Cr.  133,  35  S.  W.  986,  both  admitting  proof 
of  threats  to  mitigate  homicide;  Harris  v.  State  (Tex.  Ap.),  15  S.  W. 
173,  reversing  for  failure  to  charge  on  manslaughter  after  threats  and 
apparent  intention  to  execute  them.  Bee  notes,  89  Am.  St.  Bep.  702; 
17  L.  B.  A.  655. 

Heat  of  Passion  Bednclng  Killing  to  Manslaughter  must  have  been 
such  as  to  render  mind  incapable  of  cool  reflection. 

Approved  in  Swain  v.  State,  48  Tex.  Cr.  99,  100,  86  S.  W.  336, 
holding  court  erred  in  failing  to  give  charge  on  manslaughter  where 
evidence  showed  a  series  of  acts  tending  to  inflame  the  min-d  of  de- 
fendant; Yancy  v.  State,  48  Tex.  Cr.  172,  87  S.  W.  696,  holding 
charge  of  manslaughter  was  called  for  where  evidence  showed  that 
appellant  was  incapable  of  cool  reflection  from  acts  of  deceased.  See 
note,  5  L.  B.  A.  (n.  s.)  817. 

23  Tex.  Ap.  281-286,  4  S.  W.  886,  QILEB  V.  STATE. 

Homicide  Committed  in  Perpetration  of  Bobbery  is  per  se  murder 
in  first  degree,  under  article  606,  Penal  Code. 

Approved  in  Wilkins  v.  State,  35  Tex.  Cr.  530,  34  S.  W.  628,  Nite 
V.  State,  41  Tex.  Cr.  347,  54  S.  W.  766,  and  Mendez  v.  State,  29  Tex. 
Ap.  612,  16  S.  W.  767,  all  upholding  convictions  of  murder  in  first 
degree  for  homicide  in  perpetration  of  robbery.  See  notes,  90  Am.  St. 
Bep.  580;  63  L.  B.  A.  361,  400. 

It  must  First  be  Satisfactorily  ProTed  to  Oourt,  in  order  to  make 
plea  of  guilty  valid,  that  defendant  is  sane,  and  is  uninfluenced  by 
any  consideration  of  fear,  or  by  any  persuasion  or  delusive  hope  of 
pardon,  prompting  him  to  confess  his  guilt. 

Approved  in  dissenting  opinion  in  Childress  v.  State,  51  Tex.  Cr. 
460,  103  S.  W.  867,  majority  holding  defendant  cannot  take  advan- 
tage of  defect  in  plea  in  omitting  to  include  words  "by  any  persu-a- 
sion."     See  note,  10  L.  B.  A.  92. 

Where  Defendant  Pleads  Guilty  to  Indictment  charging  murder,  it 
is  duty  of  jury  to  find  what  degree  of  murder,  as  well  as  to  fix  pun- 
ishment. 

Qualified  in  Murray  v.  State,  46  Tex.  Cr.  401,  78  S.  W.  927,  holding 
where,  on  a  plea  ot  guilty,  evidence  exeludes  murder  in  second  de- 
i,  court  is  not  required  to  charge  thereon. 


23  T9T.  Ap.  287-290,  4  8.  W.  897,  BOSSON  ▼.  STATE. 

A  Pardon  Procured  by  FriAd  or  Imposition  on  pardoning  power  is 
Toid. 

Approved  in  Ex  parte  Boeson,  24  Tex.  Ap.  228,  5  S.  W.  667,  ap- 
plying rule  on  subsequent  application  for  writ  of  habeas  corpus. 
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23  Tez.  Ap.  291-294,  4  S.  W.  890,  HUFF  ▼.  8TATB. 

Variance  Between  Information  and  Oomplalnt  as  to  date  of  offense 
is  fatal,  and  information  should  be  quashed. 

Approved  in  Ijaekej  v.  State,  53  Tex.  Cr.  460,  110  8.  W.  903,  Mc- 
Kinney  v.  State  (Tex.  Cr.),  49  S.  W.  376,  Little  v.  State  (Tex.  Ap.),' 
19  S.  W.  333,  all  reaffirming  rule;  Wade  v.  State,  52  Tex.  Cr.  620, 
108  S.  W.  678,  holding  commission  and  time  of  an  offense  is  a  mat- 
ter of  substance  and  not  amendable;  Watson  ▼.  State  (Tex.  Cr.),  45 
S.  W.  718,  Jennings  v.  State,  30  Tex.  Ap.  429,  18  S.  W.  90,  both  hold- 
ing complaint  alleging  date  subsequent  to  verification  void. 

Fraudulent  Alteration  of  Date  in  Oomplalnt  amounts  to  mutilation 
of  information,  and  a  new  one  should  be  substituted  under  article 
434,  Code  of  Criminiil  Procedure. 

Approved  in  Bradbum  v.  State,  43  Tex.  Cr.  309,  65  S.  W.  519,  hold- 
ing lost  complaint  may  be  supplied  under  statute. 

Conviction  for  Unlawful  Traffic  In  County  Scrip  by  county  officer 
cannot  be  supported  without  distinct  proof  of  defendant's  official  char- 
acter. 

Approved  in  Hardin  v.  State,  40  Tex.  Cr.  217,  49  S.  W.  610,  admit- 
ting parol  proof  of  official  character  of  deceased  on  trial  for  murder 
of  deputy  sheriff. 

Fraudnlent  Alteration  of  Date  In  Complaint  Is  Mutilation  of  infor- 
mation. 

Approved  in  Duty  v.  State,  54  Tex.  Cr.  614,  114  S.  W.  818,  22  L.  R. 
A.  (n.  a.)  469,  where  indictment  in  one  count  is  found,  it  cannot  be 
changed  by  striking  out  material  portion  thereof,  leaving  remainder 
intaet. 

23  Tez.  Ap.  29&-303,  4  8.^.  889,  POBTEB  ▼.  STATE. 

One  Obtaining  Possession  With  Consent  of  Owner  is  guilty  of  theft, 
if  obtained  by  false  pretext,  or  if  he  intends  at  the  time  to  appro- 
priate it. 

Approved  in  Randle  v.  State  (Tex.  Cr.),  70  S.  W.  960,  following 
rule;  Conner  v.  State  (Tex.  Cr.),  76  S.  W.  924,  applying  rule  in  prose- 
cution for  theft  where  it  was  held  that  if  defendant  induced  prose- 
cutor to  play  a  game  of  carde  and  then  cheated  him  thereat,  it  was 
sufficient  to  sustain  conviction;  Abbey  v.  State,  35  Tex.  Cr.  591,  34 
S.  W.  930,  distinguishing  between  theft  by  false  pretext  and  fraudu- 
lent conversion  by  bailee. 

Distinguished  in  dissenting  opinion  in  Conner  v.  State  (Tex.  Cr.), 
76  S.  W.  925,  majority  holding,  in  prosecution  for  theft,  where  it 
was  shown  that  defendant  induced  prosecutor  to  play  game  of  cards 
and  then  cheated  him  thereat,  that  it  w«e  sufficient  to  sustain  a  eon- 
victioDb 

23  Tez.  Ap.  308-309,  4  8.  W.  896,  WADE  ▼.  STATE. 

In  Indictment  for  Homicide  It  is  not  Necessary  to  Allege  that  the 
deceased  was  a  "reasonable  creature  in  being." 

See  note,  3  Am.  St.  Bep.  281. 

23  Tez.  Ap.  S09-312,  4  S.  W.  894,  EX  PASTE  SUBLETT. 

Local  Option  Statute  Bequixing  the  Oonrt  to  Order  the  election  at 
ite  first  session  after  filing  the  petition  is  mandatory. 

Approved  in  Chenowith  v.  State,  60  Tex.  Cr.  241,  96  S.  W.  21,  hold- 
ing in  regard  to  local  option  law  that  all  statutory  provisiona  preee* 
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dent  to  pntting  law  into  operation  must  be  complied  with;  Oxley  v. 
Allen,  49  Tex.  Civ.  98,  107  S.  W.  949,  upholding  ruling  where  result 
of  local  option  election  was  not  declared  hj  commissioner's  court  until 
more  than  one  year  after  date  of  election;  Wells  ▼.  State,  24  Tex. 
Ap.  230,  5  S.  W.  831,  reversing  conviction  under  void  adoption  of 
local  option  law;  Ex  parte  Burge,  32  Tex.  Cr.  463,  24  S.  W.  289,  up- 
holding validity  of  election  under  local  option  law;  State  v.  Webb, 
49  Mo.  Ap.  412,  election  under  local  option  law  muvt  be  held  within 
forty  days  after  petition  to  court. 

23  Tau  Ap.  312-313,  4  S.  W.  903,  SHOBT  ▼.  STATE. 

Appellate  Court  will  Befonn  Judgment  to  Conform  to  verdict. 

Cited  in  dissenting  opinion.  Small  v.  State  (Tex.  Cr.),  38  S.  W.  800, 
majority  refusing  to  reform  sentence  for  forgery  where  verdict  was 
only  for  passing  forged  instrument. 

Distinguished  in  O'Bryan  v.  State,  27  Tex.  Ap.  341,  11  S.  W.  444, 
refusing  to  conform  judgment  to  verdict  where  latter  is  uncertain. 

23  Tez.  Ap.  313-315,  5  8.  W.  117,  WBIGHT  v.  STATE. 

Under  the  Penal  Code,  Conviction  may  be  had  for  gaming  upon 
the  unsupported  evidence  of  an  accomplice  or  participant. 

Approved  in  Griffin  v.  State,  43  Tex.  Cr.  432,  66  S.  W.  782,  argu- 
endo while  reversing  conviotion  of  a  participant  who  had  testified 
before  the  grand  jury. 

« 

23  Tex.  Ap.  316-317,  4  8.  W.  904,  B0BIN80N  ▼.  STATE. 

Illegal  Verdict  at  Former  Trial  Does  not  Authorize  Plea  of  former 
conviction  and  jeopardy. 

Beaffirmed  in  Qarza  v.  State,  39  Tex.  Cr.  361,  73  Am.  St.  Bep.  929, 
46  8.  W.  243. 

Where,  on  Jury  Bringing  in  Verdict*  xoreman  Bequested  Judge  to 
put  same  in  proper  form,  and  district  attorney  wrote  out  one  with 
different  punisament,  which  foreman  signed  and  on  poll  jury  answered 
it  was  their  verdict,  new  verdict  was  legal. 

Approved  in  Murpbree  v.  State,  55  Tex.  Cr.  318,  115  S.  W.  1190, 
where  defendant  placed  on  trial  on  first  count  in  indict  ment^  court 
could,  without  retiring  jury,  correct  verdict  so  as  to  base  it  on  first 
count.     See  note,  23  L.  B.  A.  726,  731. 

23  Tex.  Ap.  317-329,  5  8.  W.  239,  NICHOLAS  V.  STATE. 

Force,  Threats^  or  Fraud  are  Essential  to  Bape  on  a  Woman,  but 
mere  carnal  knowledge  of  child  under  ten  is  sufficient. 

Approved  in  State  v.  Scroggs,  123  Iowa,  651,  96  N.  W.  724,  and 
Buchanan  v.  State,  41  Tex.  Cr.  128,  52  S.  W.  769,  both  following  rule; 
Morgan  v.  State  (Tex.  Cr.),  50  S.  W.  719,  and  Jenkins  v.  State,  34 
Tex.  Cr.  202,  29  S.  W.  1078,  both  holding  under  indictment  for  rape 
by  force  conviction  cannot  be  had  on  proof  of  consented  intercourse 
with  female  under  age  of  consent. 

If  Two  Offenses  are  Embraced  Within  the  Same  Oeneral  Definition, 
and  are  punishable  in  the  same  manner,  they  may  be  charged  in  a 
single  count  in  the  same  indictment. 

Approved  in  Bumage  v.  State  (Tex.  Cr.),  55  8.  W.  64,  objection  to 
information  for  duplicity  cannot  be  taken  after  verdict;  Schulze  v. 
State  (Tex.  Cr.),  66  S.  W.  918,  holding  indictment  alleging  diflferent 
phases  of  tame  misdemeanor  not  duplicitous;  Buchanan  v.  State,  41 
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Tex.  Cr.  182,  52  S.  W.  769,  holding  indictment  that  defendant  did 
"ravish  and  carnally  know"  a  female  not  du^licitoua. 

Motion  to  Qnasli  cannot  be  Made  after  verdict. 

Approved  in  Busby  v.  State,  51  Tex.  Cr.  297,  103  S.  W.  642,  follow- 
ing rule. 

'Whenever  There  la  a  Necessary  Allegation  Which  can  be  Rejected, 
yet  pleader  makes  it  unnecessarily  minute  in  matter  of  dtecription, 
proof  must  satisfy  description. 

Approved  in  Butts  v.  State,  47  Tex.  Cr.  495,  84  8".  W.  586,  in  prose- 
cution for  personating  an  officer,  there  is  fatal  variance  between  in- 
dictment and  evidence  where  indictment  specifically  alleges  the  name 
of  officer  which  was  falsely  assumed,  but  evidence  does  not  show  he 
assumed  specific  name. 

23  Tex.  Ap.  330-333,  5  8.  W.  222,  McOEHEE  ▼.  STATE. 

Oo-operating  to  Prerent  Running  of  Railway  Train  is  indictable 
under  article  279,  Penal  Code,  prohibiting  meeting  of  persons  to  com- 
mit offense. 

Approved  in  Follis  v.  State,  37  Tex.  Cr.  538,  40  S.  W.  278,  holding 
indictment  for  assembling  to  prevent  person  from  giving  dance  must 
allege  that  party  had  a  house,  and  so  intended. 

23  Tex.  Ap.  335-^36,  5  S.  W.  113»  BAUMQARTNER  y.  STATE. 

Where  Information  Alleges  Date  of  Commission  of  Offense  earlier 
than  date  alleged  in  complaint,  it  is  fatal  variance. 

Approved  in  McKinney  v.  State  (Tex.  Cr.),  49  S.  W.  376,  holding 
variance  of  one  day  between  information  and  complaint  fatal. 

23  Tex.  Ap.  33&-338,  5  a  W.  119,  WASHINGTON  V.  STATE. 

Materiality  of  Testimony  Assigned  as  Perjury  is  a  question  of  law, 
and  cannot  be  established  by  opinions  of  witnesses. 

Approved  in  Foster  v.  State,  32  Tex.  Cr.  41,  22  S.  W.  22,  Jemigan 
V.  State,  43  Tex.  Cr.  117,  63  S.  W.  562,  Smith  v.  State,  27  Tex.  Ap.  52, 
10  S.  W.  751,  all  holding  materiality  of  false  statement  asesTgned  as 
perjury  is  question  for  court;  Scott  v.  State,  35  Tex.  Cr.  11,  29  8. 
W.  274,  Sisk  v.  State,  28  Tex.  Ap.  436,  13  S.  W.  649,  both  holding 
court  properly  designated  material  statement  and  submitted  that  alone 
to  jury. 

Record  of  Case  In  Which  Alleged  Perjnry  was  Committed  is  admis- 
sible as  inducement,  and  the  court  should  so  limit  its  use  by  charge 
to  jury. 

Approved  in  Littlefield  v.  State,  24  Tex.  Ap.  169,  5  S.  W.  651, 
Kitchen  v.  SUte,  26  Tex.  Ap.  172,  9  S.  W.  463,  and  Maines  v.  State, 
23  Tex.  Ap.  577,  5  S.  W.  125,  all  reaffirming  rule;  Bensbn  v.  State, 
5ft  Tex.  Cr.  55,  118  S.  W.  1051,  reversing  where  in  murder,  court  al- 
lowed district  attorney,  on  cross-examination  of  witness,  to  refer  to 
former  conviction  of  defendant  wherein  death  penalty  assessed,  and 
to  refer  thereto  in  argument;  Wyatt  v.  State,  55  Tex.  Cr.  74,  114  S. 
W.  813,  where  evidence  failed  sufficiently  to  identify  defendant  as 
robber,  evidence  of  other  prior  attempts  at  robberies  is  admissible, 
but  court  should  limit  testimony  to  purpose  of  identification;  Burks 
V.  State,  24  Tex.  Ap.  331,  6  S.  W.  302,  reversing  for  failure  to  limit 
evidence  of  other  attempt  to  pass  forged  instrument  than  that  alleged 
in  indictment;  Martin  v.  State,  36  Tex.  Cr.  128,  35  S.  W.  977,  Thorn, 
ley  V.  State,  36  x'ex.  Cr.  124,  61  Am.  St.  Rep.  839,  35  S.  W.  982,  both 
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reversing  for  failure  to  limit  eyideii<ce  of  eztraneoas  crimes;  Wileon 
V.  State,  37  Tex.  Cr.  384,  39  S.  W.  373,  reversing  for  failure  to  limit 
impeaching  testimonj  to  proper  purpoee;  Hamilton  v.  State,  40  Tex. 
Ct,  470,  51  S.  W.  220,  reversing  for  admission  of  belief  of  juror  at 
former  trial  of  defencLant's  guilt. 

Distinguished  in  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  86, 
ht)lding  charge  limiting  record  in  another  caae  unnecessary  where 
only  formal  portions  were  introduced;  Brown  v.  State,  41  Tex.  Cr. 
233,  53  S.  W.  866,  in  prosecution  for  theft  of  one  head  of  cattle,  fail- 
ure to  limit  testimony  as  to  disappearance  of  others  ia  not  error. 

Limited  in  Strang  v.  State,  32  Tex.  Cr.  229,  22  S.  W.  681,  holding 
failure  to  limit  extraneous  evidence  not  reversible  error  in  absence 
of  showing  that  jury  was  misled. 

23  Tex.  Ap.  340-356,  6  &  W.  215,  HENJNESST  ▼.  STATE. 

Where  There  was  I>elay  in  Procuring  Attachment  for  Witness,  who 
subsequently  removed  from  state,  and  no  attempt  to  obtain  his  testi- 
mony by  deposition  is  shown,  continuance  is  properly  refused. 

Approved  in  Richardson  v.  State,  28  Tex.  218,  12  S.  W.  870,  deter- 
mining diligence  in  efforts  to  secure  witnesses. 

Writing  Put  upon  Instrument  Subsequent  to  Forgery  need  not  be 
set  forth  in  indictment. 

Approved  in  Brady  v.  State  (Tex.  Cr.),  74  S.  W.  772,  and  Crayton 
V.  State,  47  Tex.  Cr.  91,  80  S.  W.  839,  both  holding  no  variance  be- 
tween indictment  and  eviden<*e  where  bond  was  admitted  in  evidence 
with  certain  indorsements  thereon  not  set  out  in  indictment;  Bader 
V,  State,  44  Tex.  Cr.  184,  69  S.  W.  506,  holding  where  forgery  is  nat 
predicated  upon  the  indorsement  of  instrument,  indorsement  need  not 
bo  alleged;  Leslie  v.  State  (Tex.  Cr.),  47  S.  W.  368,  upholding  in- 
dictment for  passing  forged  instrument  not  alleging  indorsee's  name. 

In  Trial  for  Forgery  by  Alteration  of  Account  against  state  for  post- 
age stamps,  postoffice  receipts  are  admissible  to  show  defendant's  in- 
tent, with  charge  to  jury  so  limiting  them. 

Approved  in  Taylor  v.  State,  47  Tex.  Cr.  108,  81  S.  W.  935,  holding 
in  prosecution  for  forgery,  contemporaneous  forgeries  are  admissible 
to  illustrate  purpose  and  intent;  Morgan  v.  State,  31  Tex.  Cr.  9,  18 
S.  W.  6^8,  admitting  evidence  as  to  receiving  other  stolen  animals 
than  one  charged  in  indictment;  >iixon  v.  State,  31  Tex.  Cr.  209,  20 
8.  W.  364,  reversing  for  admission  of  evidence  of  other  crimes  not 
showing  intent;  Thornley  v.  State,  36  Tex.  Cr.  125,  35  S.  W.  982, 
reversing  for  failure  to  restrict  evidence  of  other  attempts  to  pass 
the  same  forged  instrument;  Mallory  v.  State,  37  Tex.  Cr.  484,  485, 
66  Am.  St.  Rep.  810,  811,  36  S.  W.  752,  753,  McQlasson  v.  SUte,  37 
Tex.  Cr.  624,  66  Am.  St.  Rep.  844,  40  S.  W.  504,  Smith  v.  State,  29 
Fla.  421,  10  So.  897,  Langford  v.  State,  33  Fla.  244,  14  So.  819,  Mal- 
lory V.  State  (Tex.  Cr.),  36  S.  W.  751,  and  Mason  v.  State,  31  Tex. 
Cr.  309,  20  S.  W.  565,  all  admitting  evidence  of  other  forgeries  to 
show  intent  and  system;  Long  ▼.  State,  39  Tex.  Cr.  545,  47  S.  W. 
363,  Dawson  v.  State,  32  Tex.  Cr.  552,  40  Am.  St.  Rep.  794,  25  S.  W. 
22,  both  admitting  proof  of  other  burglaries  to  show  intent  and  sys- 
tem; Holt  ▼.  Stat^,  39  Tex.  Cr.  298,  45  S.  W.  1018,  admitting  evidence 
of  other  thefts  to  show  in'tent  and  scheme;  C%tiz  v.  State,  30  Fla.  235, 
11  So.  618,  admitting  prior  statement  of  crime  mndo  by  accused; 
Jackson  t.  State,  33  Tex,  Cr.  288,  47  Am.  St.  Ect).  C;5,  26 *S.  W.  196, 
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arguendo.  See  notes,  105  Am.  St.  Bep.  1002;  62  L.  B.  A.  296,  350, 
351. 

Distinguished  in  Thornlej  v.  State,  36  Tex.  Cr.  125,  61  Am.  fit.  Bep. 
840,  34  S.  W.  982,  reversing  for  failure  to  limit  evidence  of  other 
attempt  to  pass  forged  inatmment;  Guinn  v.  State,  39  Tex.  Cr.  259, 
45  S.  W.  695,  rejecting  evidence  of  theft  of  other  cattle  where  no 
conmeetion  therewith  was  shown;  Long  v.  State  (Tex.  Cr.),  47  S.  W. 
363,  rejecting  evidence  of  similar  offenfe  merely  to  corroborate  ac- 
complice. 

Bill  of  Ezceptions  to  Order  Oyarmllng  Motion  to  Quash  list  of 
jurors  must  state  facts  showing  grounds  of  the  motion. 

Approved  in  Mays  v.  State,  25  Tex.  Ap.  126,  7  8.  W.  589,  disregard- 
ing bill  not  showing  what  rejected  answer  would  have  been;  Livar 
V.  State,  26  Tex.  Ap.  120,  9  S.  W.  555,  disregarding  bill  not  showing 
what  was  written  on  rejected  papers;  Mootry  v.  State,  35  Tex.  Cr. 
455,  33  S.  W.  878,  Huffman  v.  State,  28  Tex.  Ap.  177,  12  S.  W.  589, 
both  disregarding  bill  merely  showing  objection  to  admitted  testimony, 
and  not  that  ground  of  objection  actually  existed;  Benavides  v.  State, 
31  Tex.  Cr.  175,  37  Am.  St.  Bep.  800,  20  S.  W.  370,  bill  must  point 
out  error  with  particularity;  Isaacs  v.  State,  36  Tex.  Cr.  532,  38  S. 
W.  42,  stating  what  bill  of  exceptions  to  opinion  of  witness  on  hand- 
writing should  show. 

By  Signing  Bill  of  Exceptions,  Judge  Doss  not  Establish  Truth  of 
grounds  of  exception  to  ruling  on  motion  to  quash  jury  list,  but  merely 
its  presentation  and  court's  disposition  of  motion. 

Beaffirmed  in  Morales  v.  State,  36  Tex.  Cr.  247,  36  S.  W.  847;  Ezzell 
y.  State,  29  Tex.  Ap.  524,  16  S.  W.  783. 

23  Tex.  Ap.  357-364,  59  Am.  Bep.  773,  5  8.  W.  219,  SMITH  T.  STATE. 
Prisoner  Who  Sets  Fire  to  Boof  of  Prison  is  GuUty  of  Arson,  with- 
out any  evidence  showing  his  intent. 

Approved  in  Willis  v.  State,  32  Tex.  Cr.  535,  25  S.  W.  123,  reaf- 
firming rule;  Mulligan  v.  State,  25  Tex.  Ap.  202,  8  Am.  St.  Rep.  436, 
7  S.  W.  664,  holding  conviction  for  arson  not  supported  by  proof  of 
demolishing  house  and  then  burning;  Blanchette  v.  State  (Tex.  Cr.), 

24  S.  W.  507,  holding  persons  placing  wood  on  steps  and  setting  fire 
thereto  guilty  of  arson.     See  note,  101  Am.  St.  Bep.  25.        • 

Concealment  of  Knowledge  That  a  Felony  is  to  be  Committed  does 
not  make  the  party  concealing  it  a  particeps  criminis,  nor  necessitate 
corroboration  of  his  testimony. 

Approved  in  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  Floyd 
V.  State,  29  Tex.  Ap.  356,  16  S.  W.  188,  reaflirming  rule;  Elizando  v. 
State,  31  Tex.  Cr.  243,  20  S.  W.  560,  holding  person  having  knowledge 
of  conspiracy  to  commit  homicide  and  subsequent  commission  not  an 
accomplice.    See  note,  98  Am.  St.  Bep.  159. 

The  Means  Used  to  Commnnicata  the  Fire  to  building  is  immaterial. 

See  note,  101  Am.  St.  Bep.  22. 

23  Tex.  Ap.  364-3b6,  5  8.  W.  122,  EABLT  ▼.  STATE. 

Proof  That  Cards  were  Played  in  Boom  Over  a  Storeroom  in  which 
liquors  were  "sold''  is  insufficient  to  support  conviction  under  statute. 

Approved  in  McMurtry  v.  State,  38  Tex.  Cr.  524,  43  S.  W.  1012, 
holding  indictment  not  showing  connection  between  saloon  and  card- 
room  insufficient;  Harvell  v.  State  (Tex.  Cr.),  53  S.  W.  622,  holding 
indictment  for  "playing  cards  at  place  for  retailing  liquors  and  at  a 
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gaming-house/'  not  duplicitous;  Cardillo  ▼.  State,  26  Colo.  359,  58  Pae. 
679,  "saloon"  in  statute  means  place  for  selling  intoxicating  liquors. 

23  Tex.  Ap.  S66-378,  5  8.  W.  210,  PITNEA  ▼.  STATE. 

Article  730  of  Procedure  Oode  Disables  as  Witnesses  all  persons  eon- 
yleted  of  felony  in  this  state  or  "in  any  other  jurisdiction/'  which  in- 
cludes other  state  and  federal  tribunals,  but  burden  of  proving  crime 
was  felony  is  on  party  raising  point. 

Approved  in  Cabrera  v.  State,  66  Tex.  Cr.  154,  118  S.  W.  1060,  in 
murder  case  state's  witness  convicted  of  illicit  retail  liquor  dealing  and 
smuggling  under  federal  law  is  not  disqualified.  See  note,  82  Am.  St. 
Bep.  35. 

Distinguished  in  Freeman  v.  State,  33  Tex.  Cr.  569,  see  28  S.  W. 
471,  witness  may  testify  in  behalf  of  f  ate.  although  indicted  for  same 
offense  but  not  convicted;  Missouri  etc.  By.  v.  De  Bord,  21  Tex.  Civ. 
702,  53  S.  W.  593,  rejecting  evidence  of  conviction  to  impeach  witness 
in  civil  action. 

It  Is  not  Error  to  Omit  to  Charge  oa  Iaw  controlling  accomplice 
testimony,  where  there  is  no  evidence  that  witness  was  an  accomplice. 

Approved  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  mere 
knowledge  of  crime  does  not  render  witness  an  accomplice;  Strang  v. 
State,  32  Tex.  Cr.  229,  22  S.  W.  681,  arguendo. 

Failure  to  Charge  That  Punishment  is  "Confinement  in  penitentiary" 
is  harmless  error,  where  verdict  so  found. 

Approved  in  Arrington  v.  State  (Tex.  Cr.),  20  S.  W.  927,  holding 
omission  of  "more"  in  limiting  fine,  not  reversible  error. 

23  Tex.  Ap.  373-386,  5  8.  W.  189,  CONNEB  ▼.  STATE. 

Testimony  of  Absent  Witness  Taken  on  Examining  Trial  is  admis- 
sible on  showing  that  he  lives  outside  state  or  has  removed  beyond 
its  limits. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  59,  114  S.  W.  634,  Johnson 
V.  State,  26  Tex.  Ap.  640,  10  S.  W.  237,  Peddy  v.  State,  31  Tex.  Cr. 
549,  21  S.  W.  542,  and  Parker  v.  State,  24  Tex,  Ap.  69,  5  S.  W.  655, 
all  reaffirming  rule  and  admitting  written  testimony  on  showing  of 
witness'  nonTe8iden<ce;  McCollum  v.  State,  29  Tex.  Ap.  163,  14  S.  W. 
1021,  Martinas  v.  State,  26  Tex.  Ap.  93,  9  S.  W.  357,  both  holding  evi- 
dence of  witness'  removal  from  state  must  be  clear  and  convincing; 
dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr.  363,  61  Am.  St.  Bep. 
881,  37  S.  W.  727,  majority  rejecting  testimony  of  witness,  who  has 
since  died,  taken  at  examining  trial. 

It  is  Judicially  Known  to  Court  That  Indian  Territory  is  beyond  the 
jurisdiction  of  Texas. 

Approved  in  Lasher  v.  State,  30  Tex.  Ap.  390,  28  Am.  St.  Bep.  925, 
17  S.  W.  1065,  court  takes  judicial  notice  of  cession  of  land  for  United 
States  military  reservation.    See  note,  82  Am.  St.  Bep.  445. 

Charge  on  Self-defense  Presenting  Law  Applicable  to  Facts  in 
language  of  statute  is  sufficient,  although  not  stating  that  reasonable 
appearances  of  danger  were  to  be  judged  from  standpoint  of  defend- 
ant. 

Approved  in  Wallace  v. 'State,  74  Tex.  561,  12  S.  W.  283,  upholding 
charge  on  self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  539. 

In  Prosecution  for  Murder  Where  Evidence  Shows  reasonable  doubt, 
it  is  duty  of  judge  to  charge  lower  degrees  of  homicide. 

Approved  in  Trijo  t.  State,  45  Tex.  Cr.  131,  74  S.  W.  548,  following 
rule. 
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Bulo  of  Evidence  Beqolres  State  to  Produce  Telegram  as  best  evi- 
dence of  its  contents,  before  resorting  to  secondary  evidence  to  prove 
same. 

See  note,  110  Am.  St.  Bep.  768. 

23  Tex.  Ap.  386-388,  69  Am.  Bep.  776,  6  8.  W.  122,  HtJTTON  ▼. 
STATE. 

Beasonable  Ohastisemeiit  of  Pupil  by  Teacber  for  infraction  of 
school  rule  does  not  constitute  an  assault. 

Approved  in  Stephens  v.  State,  44  Tex.  Cr.  69,  68  S.  W.  282,  holding 
evidence  did  not  support  conviction  where  record  did  not  show  that 
teacher  abused  discretionary  power  confided  in  her  by  statute;  Board 
of  Education  v.  Purse,  101  Ga.  446,  65  Am.  St.  Bep.  329,  28  S.  E.  905, 
41  L.  B.  A.  593,  board  of  education  can  suspend  children  whose  parent 
insulted  teacher  before  class.  See  notes,  3  Am.  St.  Bep.  650;  102  Am. 
St.  Bep.  540;  62  L.  B.  A.  162. 

PupU  may  be  Chastised  for  Violation  of  Bule  of  School,  oven  though 
such  violation  did  not  occur  during  school  hours. 

Approved  in  State  v.  District  Board,  135  Wis.  627,  128  Am.  St.  Bep. 
1050,  116  N.  W.  235,  16  L.  B.  A.  (n.  s.)  730,  holding  school  authorities 
may  suspend  pupil  for  offense  committed  outside  of  school  hours. 

23  Tex.  Ap.  388-392,  6  8.  W.  283,  COVET  T.  STATE. 

Altbougli  a  Continuance  was  Properly  Bef used  for  want  of  diligence, 
still  new  trial  should  be  granted  if  evidence  shows  that  absent  testi- 
mony was  material  and  probably  true,  and  that  defendant  was 
probably  prejudiced  by  its  absence. 

Approved  in  Hyden  v.  State,  31  Tex.  Cr.  402,  403,  20  S.  W.  764,  765, 
Logan  V.  State,  39  Tex.  Cr.  575,  47  S.  W.  646,  Cordway  v.  State,  25 
Tex.  Ap.  418,  8  S.  W.  672,  Hammond  v.  State,  28  Tex.  Ap.  414,  13  S. 
W.  605,  Tweedle  v.  State,  29  Tex.  Ap.  590,  16  S.  W.  545,  Frizzell  v. 
State,  30  Tex.  Ap.  55,  16  S.  W.  752,  Pruitt  v.  State,  30  Tex.  Ap.  158, 
16  S.  W.  774,  Goldsmith  v.  State,  32  Tex.  Cr.  115,  22  S.  W.  405,  and 
Browning  v.  State,  26  Tex.  Ap.  443,  9  S.  W.  771,  all  reaffirming  rule 
under  various  circumstances  and  showing  of  diligence;  Bay  v.  State 
(Tex,  Cr.),  75  S.  W.  800,  holding  not  error  to  deny  application  for 
new  trial  based  on  testimony  of  absent  witnesses  merely  cumulative 
in  its  nature;  Lafferty  v.  State  (Tex.  Cr.),  24  S.  W.  508,  upholding 
refusal  oi  continuance  where  testimony  sought  was  probably  untrue. 

Wben  Indictment  so  Describes  Action  or  Proceeding  in  which  perjury 
is  charged  to  have  been  committed  that  defendant  can  understand 
charge,  it  is  sufficient  without  a  specific  particularization  of  issues. 

See  note,  124  Am.  St.  Bep.  659. 

Perjury  may  be  Assigned  upon  Oral  Testimony  not  reduced  to 
writing  taken  at  examining  trial. 

Approved  in  State  v.  Woolridge,  45  Or.  399,  78  Pac.  366,  holding 
failure  to  sign  deposition  does  not  render  parol  evidence  of  such  con- 
tents inadmissible  in  subsequent  prosecution  for  perjury. 

23  Tex.  Ap.  392-395,  5  S.  W.  244,  FUNDEBBEBQ  ▼.  STATE. 

In  Prosecution  for  Adultery,  Testimony  of  Pormer  Acts  of  inter- 
course between  same  parties  is  admissible. 

Approved  in  Coons  v.  State,  49  Tex.  Cr.  258,  91  S.  W.  1086,  French 
v.  State,  47  Tex.  Cr.  572,  85  S.  W.  5,  and  State  v.  Snover,  65  N.  J.  L. 
293,  47  Atl.  583,  all  following  rule. 
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Overruled  in  Gillespie  v.  State,  49  Tex.  Gr.  531,  93  S.  W.  557,  holding 
eviden-ce  of  former  aoto  of  incestuous  intercourse  between  same 
parties  inadmissible. 

23  Tex.  Ap.  396^97,  6  8.  W.  121,  WITHEBS  V.  STATE. 

Where  Defendant's  Counsel  Before  Trial  Asked  State's  Witness  what 
he  knew  about  case  and  he  refused  to  tell,  the  court  properly  refused 
to  compel  him. 

Reaffirmed  in  Wilkerson  v.  State  (Tex.  Or.),  57  8.  W.  958;  Cahnv. 
State,  27  Tex.  Ap.  738,  11  S.  W.  726. 

23  Tez.  Ap.  398-401,  5  8.  W.  246,  OALLOWAT  ▼.  STATE. 

The  Criminal  Jurisdiction  of  the  County  Court  of  Burnet  county 
which  was  withdrawn  by  the  act  of  the  seventeenth  legislature,  was 
reinvested  by  the  act  of  March  24,  1885. 

Approved  in  Ballew  v.  State,  26  Tex.  Ap.  485,  9  S.  W.  766,  county 
courts  have  concurrent  jurisdiction  with  justice's  courts  of  crimes 
cognizable  in  latter. 

Sale  of  "Whisky  Cocktail"  Is  Sale  of  Whisky  within  restrictions  of 
Sunday  law. 

See  note,  20  L.  B.  A.  646. 

23  Tex.  Ap.  401-404,  6  8.  W.  248,  WESTBBOOE  v.  STATE. 

Where  Indictment  Sets  Out  Forged  Instrument  both  by  its  purport 
and  its  tenor,  any  repugnancy  between  the  two  allegations  is  fatal. 

Approved  in  Bhudy  v.  State,  42  Tex.  Cr.  226,  58  S.  W.  1007,  follow- 
ing rule;  State  v.  Duffield,  49  W.  Va.  278,  38  S.  E.  579,  holding  fatal 
variance  between  complaint  and  information,  where  one  alleged  sur- 
name of  accused  and  other  only  last  name;  Hooker  v.  State,  34  Tex. 
Cr.  361,  53  Am.  St  Eep.  717,  30  S.  W.  784,  Watery  v.  State,  30  Tex. 
Ap.  287,  17  S.  W.  412,  both  holding  description  in  purport  clause  ef 
same  person  alleged  in  tenor  clause  without  description  is  not  repug- 
nancy; English  V.  State,  30  Tex.  Ap.  472,  18  S.  W.  95,  allegation  of 
"M.  R.  Lewis"  and  "R.  M.  Lewis"  in  different  clauses  of  forgery  in- 
dictment is  fatal  variance;  Gibbons  v.  State,  36  Tex.  Cr.  469,  37  S.  W. 
861,  where  purport  clause  alleges  forgery  by  one  person  and  tenor 
clause  shows  note  signed  by  four  there  is  fatal  variance;  Hanks  v. 
State  (Tex.  Cr.),  54  S.  W.  588,  Howard  v.  State,  37  Tex.  Cr.  497,  66 
Am.  St.  Bep.  814,  36  S.  W.  476,  both  holding  purport  clause  unneces- 
sary, but  when  alkgcd  it  must  not  vary  from  tenor  clause;  Agee  v. 
State,  113  Ala.  57,  21  So.  208,  under  indictment  charging  forgery  of 
''Jackson,"  instrument  in  favor  of  "Jackison"  is  inadmissible;  State  v. 
Woodrow,  56  Kan.  220,  42  Pac.  715,  holding  variance  between  "J.  S. 
Reppy"  and  "J.  I.  Rii.pey,"  fatal;  Hanks  v.  State  (Tex.  Cr.),  56  S.  W. 
922,  holding  indictP'snt  for  forgery  alleging  fraudulent,  unauthorized 
signing  sufficient;  rt'^cker  v.  State  (Tex.  Ap.),  18  S.  W.  551,  holding 
purport  clause  alleging  dlling  instrument  above  genuine  signature  and 
tenor  clause  showing  line  through  signature  fatal  variance. 

Under  the  Code  of  Criminal  Procedure  an  Indictment  for  forgery 
need  not  set  out  the  name  of  the  party  to  be  defrauded. 

Reaffirmed  in  Cray  ton  v.  State,  47  Tex.  Cr.  90,  80  S.  W.  839;  Rhudy 
V.  State,  42  Tex.  Cr.  226,  58  S.  W.  1007. 

23  Tez.  Ap.  404-406,  5  8.  W.  117,  HOLTZaBAFT  ▼.  STATE. 

Information  for  Hunting  on  Lands  of  Another,  must  allege  want  of 
consent  of  owner  to  entry,  and  also  of  proprietor  and  agent  in  charge. 

See  notCi  60  L.  B.  A.  524. 
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23  Tex.  Ap.  406-407,  5  S.  W.  118,  BEESON  ▼.  STATE. 

InfomiAtion  Oharging  Malisons  Injury  to  private  store-house  cannot 
be  sustained  under  article  683  of  Penal  Code. 

Approved  in  Terry  v.  State,  25  Tex.  Ap.  715,  8  S.  W.  934,  this  law 
does  not  cover  destruction  of  a  buggy  harness. 

23  Tex.  Ap.  407-408,  5  8.  W.  90,  DABBT  ▼.  STATE. 

Person  Oolng  from  His  Home  to  County  Seat,  intending  to  return 
the  next  day,  is  not  a  traveler  within  exception  to  statute  prohibiting 
carr3ring  of  pistol. 

Approved  in  Creswell  v.  State,  37  Tex.  Cr.  336,  39  S.  W.  372,  query 
whether  man  going  eighteen  miles  to  borrow  money  is  a  traveler;  Bain 
V.  State,  38  Tex.  Cr.  636,  44  S.  W.  518,  person  going  thirty-five  miles 
from  home  and  remaining  over  night  is  a  traveler;  Stanfield  v.  State 
(Tex.  Civ.),  34  S.  W.  116,  man  going  fifteen  miles  from  home  and  re- 
turning same  day  is  not  a  traveler;  Ball  v.  State  (Tex.  Cr.),  38  S.  W. 
773,  traveler  stopping  to  attend  to  business  cannot  claim  exemption. 

23  Tex.  Ap.  409-410,  4  S.  W.  907,  MOSLEY  V.  STATE. 

Where  Officer  has  Arrested  Noisy  Drunkard,  he  is  justified  in  arrest- 
ing one  who  interferes  and  attempts  to  release  prisoner. 

Approved  in  Early  v.  State,  50  Tex.  Cr.  350,  97  S.  W.  85,  holding,  in 
prosecution  for  murder,  evidence  admissible  showing  deceased  was 
police  officer  and  as  such  had  right  to  arrest  defendant,  for  being 
drunk,  without  warrant;  People  v.  Johnson,  86  Mich.  178,  24  Am.  St. 
Rep.  118,  48  N.  W.  871,  13  L.  K.  A.  163,  intoxication  and  yelling  on 
public  street  in  presence  of  officer  justifies  arrest  without  warrant.  See 
note,  8  L.  B.  A.  531. 

23  Tex.  Ap.  410-413,  5  S.  W.  250,  MILES  V.  STATE. 

Indictment  for  Beating  Witli  Pistol,  not  charging  premeditation  or 
deadly  weapon,  will  not  support  conviction  for  aggravated  assault. 

Approved  in  Jenkins  v.  State,  30  Tex.  Ap.  380,  17  S.  W.  939,  allega- 
tion of  aggravated  assault  with  pistol,  "a  deadly  weapon,"  must  be 
proved  as  alleged;  Yeary  v.  State  (Tex.  Cr.),  66  S.  W.  1106,  sustaining 
convietion  for  aggravated  assault  inflicted  with  the  fists. 

Wliere  Venue  was  Laid  In  One  County,  Instmction  That  Proof  of  act 
in  unorganized  county  attached  thereto  would  be  sufficient,  is  error. 

Distinguished  in  State  v.  Prigsley,  75  Iowa,  746,  38  N.  W.  500,  allega- 
tion of  venue  in  wrong  county,  but  so  near  county  line  that  other  has 
jurisdiction,  is  immaterial. 

23  Tex.  Ap.  414-425,  6  S.  W.  314,  GIBSON  ▼.  STATE. 

The  State  Need  not  in  All  Cases  Place  upon  the  Stand  all  eye-wit- 
nesses to  the  transaction. 

Beaffirmed  in  Beyons  v.  State,  33  Tex.  Cr.  144,  47  Am.  St.  Bep.  26, 
25  S.  W.  786;  Trotter  v.  State,  37  Tex.  Cr.  474,  36  S.  W.  280. 

Where  State  ProTed  Defendant's  Contemporaneous  Declarations  as 
part  of  res  gestae,  his  subsequent  declarations  are  inadmissible  to  ex- 
plain them. 

Distinguished  in  Bonnard  v.  State,  25  Tex.  Ap.  197,  8  Am.  St.  Bep. 
433,  7  S.  W.  864,  admitting  statements  made  on  night  of  homicide  to 
explain  statements  previously  made. 

State  may,  in  Murder,  Show  Killing  Occurred  in  house  of  prostitu- 
tion, and  that  accused  was  proprietress. 
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Approved  in  Hargrave  v.  State,  53  Tex.  Cr.  149,  109  S.  W.  164,  up- 
holding admission  of  evidence  of  general  reputation  as  house  of 
prostitution  of  house  where  homicide  occurred. 

23  Toe  Ap.  426-427,  6  &  W.  131,  GLASS  ▼.  STATE. 

Where  Bidictment  Describee  Mortgaged  Property  sufficiently  te 
identify  it,  the  mortgage  is  admissible  in  evidence,  on  prosecution  for 
fraudulent  disposition  of  mortgaged  property. 

Approved  in  Jones  v.  State,  35  Tex.  Cr.  569,  34  S.  W.  632,  indictment 
need  not  set  out  mortgage  by  its  tenor,  w^ere  property  is  described. 

Where  Evidence  Shows  That  in  Exchange  of  Mortgaged  Property 
accused  stipulated  that  title  should  not  pass  until  mortgagee's  claim 
was  satisfied,  failure  to  charge  on  fraudulent  intent  is  error. 

Approved  in  Sweat  v.  State  (Tex.  Cr.),  59  S.  W.  266,  reversing  for 
failure  to  charge  on  good  faith  of  sale. 

23  Tex.  Ap.  428-429,  5  S.  W.  132,  B&ANNON  v.  STATE. 

On  Transfer  of  Cause  from  District  to  County  Court  substantial  com- 
pliance with  statute  is  sufficient. 

Approved  in  Lynn  v.  State,  28  Tex.  Ap.  515,  13  S.  W.  868,  holding 
certificate  of  transfer  designating  indictment  by  number  and  not  by 
name  of  accused,  sufficient. 

Defendant  Caxrying  Pistol  on  Premises  Owned  Jointly  by  His  Wife 
and  others  is  not  within  exception  allowing  carrying  of  pistol  on  per- 
son's own  premises. 

Approved  in  Elliott  v.  State,  39  Tex.  Cr.  244,  45  S.  W.  712,  carrying 
of  pistol  is  not  justified  on  premises  of  defendant's  tenant. 

23  Tex.  Ap.  429-430,  5  8.  W.  133,  McDEVBO  v.  STATE. 

Where  Complaint  States  Defendant's  Surname  as  "McDeveo,**  and 
information  alleges  "McDero,"  the  variance  la  fatal. 

Approved  in  Juniper  v.  State,  27  Tex.  Ap.  479, 11  S.  W.  483,  variance 
between  complaint  and  information,  in  given  name  of  accused,  is  fatal; 
State  V.  Griffie,  118  Mo.  198,  23  S.  W.  881,  variance  between  names 
"Griffie,"  and  "Griffin"  renders  conviction  of  latter  inadmissible; 
State  V.  Duffield,  49  W.  Va.  278,  38  S.  E.  579,  arguendo.  See  note, 
100  Am.  St.  Bep.  352. 

23  Tex.  Ap.  431-447,  5  8.  W.  251,  OSBOENE  v.  STATE. 

Matters  of  Form  in  Indictment  are  Amendable  before  announce- 
ment by  both  partieb  of  ready  for  trial  on  merits. 

Approved  in  Osborne  v.  State,  24  Tex.  Ap.  399,  6  S.  W.  536,  re- 
affirmed on  subsequent  appeal. 

In  a  Capital  Case,  Where  the  Eighth  Jnror  on  Copy  of  Venire 
served  on  defendant  was  not  summoned,  it  is  error  for  court  to  com- 
plete panel  out  of  remaining  veniremen. 

Approved  in  Horn  v.  State,  50  Tex.  Cr.  407,  97  S.  W.  823,  revers- 
ing for  departure  by  court  from  method  authorized  by  law  for  the 
special  venire  to  try  capital  case;  Cahn  v.  State,  27  Tex.  Ap.  737,  11 
S.  W.  726,  reversing  conviction  where  court  refused  to  compel  attend- 
ance of  veniremen  previously  summoned;  Rodriguez  v.  State,  23  Tex. 
Ap.  506,  5  S.  W.  256,  holding  accused  not  entitled  to  process  for 
veniremen  not  summoned;  Kellum  v.  State,  33  Tex.  Cr.  83,  24  S.  W. 
898,  reversing  conviction  where  defendant  was  not  served  with  list 
of  veniremen  as  required  by  statute;  Moody  v.  State,  43  Tex.  Cr. 
169,  63  S.  W.  641,  it  is  error  to  refuse  to  postpone  trial  where  all 
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special  veniremen  could  not  be  present;  Tabor  v.  State,  52  Tex.  Cr. 
391,  107  S.  W.  1118,  arguendo. 

Distinguished  in  Miller  v.  State,  47  Tex.  Cr.  332,  83  S.  W.  393, 
holding  case  not  applicable. 

13  Tex.  Ap.  451,  5  8.  W.  343,  HIGHTOWEB  ▼.  STATE. 

Indictment  for  Swindling  miiBt  Allege  Injured  Party  was  induced 
to  part  with  ownership  of  property  by  means  of  false  preteuses 
alleged  in  indictment. 

See  note,  10  L.  B.  A.  306. 

23  Tex.  Ap.  457-458,  6  S.  W.  245,  DONAHOE  ▼.  STATE. 

Where  Defendant  Carried  Away  Wood  Under  Mistake  as  to  owner- 
ship, he  is  guilty  of  no  offense,  under  article  45,  Penal  Code. 

Approved  in  Donahoe  v.  State,  28  Tex.  Ap.  13,  11  S.  W.  677,  re- 
ferring to  former  appeal;  Thomas  v.  State,  54  Tex.  Cr.  379,  112  S. 
W.  1050,  where  evidence  showed  defendant  cut  timber  under  mistake 
of  fact  as  to  its  ownership,  it  is  reversible  error  to  fail  to  submit 
Penal  Code,  articles  45  and  46,  irrespective  of  request;  Dismuke  v. 
State  (Tex.  Cr.),  20  S.  W.  563,  holding  no  theft  where  horse  jumped 
into  defendant's  field  and  defendant  kept  him,  thinking  it  was  his 
own.     See  note,  88  Am.  St.  Bep.  605. 

23  Tex.  Ap.  458-462,  5  S.  W.  245,  GBATE  ▼.  STATE. 

A  New  Trial  will  not  be  Granted  for  Newly  Discovered  Evidence 
to  impeach  a  witness. 

Approved  in  Cruse  v.  State  (Tex.  Cr.),  21  S.  W.  371,  reaffirming 
rule;  Adler  v.  State  (Tex.  Cr.),  50  S.  "W.  359,  refusing  new  trial  on 
discovery  of  evidence  merely  cumulative. 

23  Tex.  Ap.  462-476,  5  S.  W.  237,  BABBON  v.  STATE. 

Failure  of  Court  to  Charge  Jury  Limiting  Evidence  of  Threats 
made  by  codefendant  in  appellant's  absence  is  error. 

Approved  in  Foster  v.  State,  28  Tex.  Ap.  50,  11  S.  W.  833,  Sogers 
V.  State,  26  Tex.  Ap.  431,  9  S.  W.  765,  both  reversing  for  failure 
to  limit  impeaching  testimony  to  that  purpose;  Gibbs  v.  State,  30 
Tex.  Ap.  584,  18  S.  W.  88,  arguendo. 

23  Tex.  Ap.  477-490,  59  Am.  St.  Bep.  777,  5  S.  W.   145,  FELDEB 
V.  STATE. 

Declaration  of  Bystander  is  not  Admissible  unless  it  be' clearly 
shown  that  defendant  understood  himself  to  be  accused  of  criminal 
act  committed. 

Approved  in  Crowell  v.  State,  56  Tex.  Cr.  491,  120  S.  W.  904,  apply- 
ing rule  where  declarations  of  third  party  were  that  horrible  murder 
had  been  committed;  O'Quinn  v.  State,  55  Tex.  Cr.  23,  115  S.  W.  42, 
on  trial  for  hog  theft,  declaration  of  third  party  to  engage  in  theft 
of  alleged  owner's  hogs,  in  absence  of  evidence  of  conspiracy  or  that 
defendant  heard  declaration,  is  inadmissible;  Baker  v.  State,  45  Tex. 
Cr.  396,  77  S.  W.  620,  Freeman  v.  State,  46  Tex.  Cr.  321,  81  S.  W. 
955,  and  Stevison  v.  State,  48  Tex.  Cr.  602,  89  S.  W.  1073,  all  hold- 
ing declarations  of  bystander  made  without  knowledge  of  defendant 
not  part  of  res  gestae;  Hanna  v.  State,  46  Tex.  Cr.  9,  79  S.  W.  545, 
holding  error  to  admit  testimony  of  bystander  in  evidence;  Ex  parte 
Kennedy  (Tex.  Cr.),  57  S.  W.  648,  rejecting  declaration  of  bystander 
to  identify  shooter;  Stewart  v.  State  (Tex.  Cr.),  26  S.  W.  203,  Skelton 
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y.  State  (Tex.  Cr.),  51  S.  W.  944,  "both  rejecting  statements  made  on 
hearsay.     See  notes,  2  Am.  St.  Rep.  39;  20  L.  R.  A.  (n.  s.)  140. 

Distinguished  in  Remhard  v.  State,  52  Tex.  Cr.  63,  106  S.  W.  129, 
where  defendant's  mother  on  cross-examination  testified  as  to  her 
remark  to  defendant  when  she  saw  him  lying  on  floor,  where  he  had 
shot  himself,  evidence  by  another  as  to  same  remark  by  mother  and 
defendant's  answer  thereto  are  admissible. 

Contradictory  Statements  of  Deceased  are  Admissible  to  impeach 
his  dying  declarations  inculpating  defendant  as  his  slayer. 

Approved  in  Phillips  v.  State,  50  Tex.  Cr.  129,  94  S.  W.  1052, 
Long  V.  Stote,  48  Tex.  Cr.  181,  88  S.  W.  206,  Herd  v.  State,  43  Tex. 
Or.  578,  67  S.  W.  496,  Seifert  v.  State,  160  Ind.  470,  98  Am.  St.  Rep. 
340,  67  N.  E.  102,  and  State  v.  Mayo,  42  Wash.  546,  85  Pac.  253,  all 
following  rule;  McCorquodale  v.  State,  54  Tex.  Cr.  357,  98  S.  W.  883, 
holding  evidence  impeaching  dying  declarations  inadmissible  under 
facts;  Arnwine  v.  State,  50  Tex.  Cr.  258,  96  S.  W.  6,  holding  court 
erred  in  instructing  jury  not  to  consider  other  statements  made  by 
deceased  at  time  of  making  dying  declaration;  Hamblin  v.  State,  34 
Tex.  Cr.  385,  30  S.  W.  1076,  admitting  subsequent  statements  to 
impeach  testimony  of  deceased  at  examining  trial;  Morelock  v.  State, 
90  Tenn.  531,  18  S.  W.  259,  Carver  v.  United  States,  164  U.  S.  698, 
17  Sup.  Ct.  Rep.  230,  41  L.  603,  and  Shell  v.  State.  88  Ala.  18,  7  So. 
41,  all  admitting  deceased's  statements  to  contradict  dying  declara- 
tions.    See  note,  56  L.  R.  A.  443. 

Distinguished  in  dissenting  opinion  in  Herd  v.  State,  43  Tex.  Cr. 
579,  67  S.  W.  497,  majority  holding  it  competent  for  defendant  to 
impeach  dying  declarations  of  deceased  by  proving  other  statements 
made  by  deceased. 

23  Tex.  Ap.  491-492,  5  &  W.  134,  HUFFMAN  ▼.  STATE. 

When  Indictment  Specifies  Time  of  Commission  of  Offense,  the 
evidence  must  be  confined  to  such  time,  and  conviction  on  such 
indictment  will  not  bar  prosecution  for  commission  of  offense  com- 
mitted at  different  time. 

See  note,  92  Am.  St.  Rep.  135. 

23  Tex.  Ap.  492>493,  5  8.  W.  137,  OATHEY  ▼.  STATE. 

Where  Defendant,  While  Searching  for  Whisky  in  his  wagon,  lifted 
his  pistol  from  its  place  in  the  wagon  for  a  few  seconds,  he  is  not 
guilty  of  carrying  a  pistol  under  article  318,  Penal  Code. 

Approved  in  Fretwell  v.  State,  52  Tex.  Cr.  500,  107  S.  W.  837, 
holding  evidence  not  sufiicient  to  support  conviction  for  unlawfully 
carrying  weapon  which  showed  another  party  handed  defendant  pistol 
and  after  shooting  it  he  gave  it  back;  Schroeder  v.  State,  50  Tex.  Or. 
112,  114,  99  S.  W.  10O4,  1005,  holding,  in  prosecution  for  carrying  a 
pistol  at  a  social  gathering  where  the  evidence  showed  defendant  di- 
vested himself  of  it  on  reaching  grounds,  charge  submitting  this  issue 
should  have  been  given;  Sanderson  t.  State,  23  Tex.  Ap.  520,  5  S.  W. 
138,  w^ere  witness  handed  defendant  his  pistol  to  shoot  a  rabbit,  and 
it  was  immediately  returned,  he  is  not  guilty  of  carrying  a  pistol; 
Hardy  v.  State,  37  Tex.  Cr.  511,  40  S.  W.  299,  carrying  pistol  in  box 
of  wagon  will  not  support  conviction;  George  v.  State  (Tex.  Cr.),  29 
S.  W.  386,  pistol  in  overcoat  pocket  on  wagon  and  not  worn  will  not 
support  conviction.     See  note,  23  L.  R.  A.  (n.  s.)  174. 

Distinguished  in  Prewitt  v.  State,  49  Tex.  Cr.  323,  324,  92  S.  W. 
801,  holding  evidence  that  defendant  had  pistol  in  his  hand  sufficient 
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to  base  conviction  upon  for  unlawfully  carrying^  weapon;  Thompson 
V.  State,  48  Tex.  Cr.  148,  86  8.  W.  1033,  holding  defendant  guilty  of 
unlawfully  carrying  pistol  from  time  he  took  same  from  a  wagon  until 
he  put  it  back. 

Miscellaneous. — Cited  in  Leonard  ▼.  State,  56  Tex.  Cr.  85,  119  S. 
W.  98. 

28  Tex.  Ap.  493-498,  5  a  W.  317,  SHAW  ▼.  STATE. 

Value  of  Property  1b  Immaterial,  and  Need  not  be  Alleged  in  in- 
dictment for  theft  from  the  person. 

Beaffirmed  in  Green  v.  State,  28  Tex.  Ap.  496,  13  S.  W.  785. 

23  Tex.  Ap.  499-500,  5  S.  W.  136,  WILLIAMS  V.  STATE. 

Merely  Selling  Splrltuoaa  Liquors  Without  a  License  is  no  offense 
under  article  110,  Penal  Code;  the  defendant  must  pursue  the  occupa- 
tion of  selling  liquors. 

Approved  in  McBeynolds  v.  State,  26  Tex.  Ap.  374,  9  S.  W.  617, 
jury  must  determine  whether  party  was  pursuing  such  occupation; 
State  V.  Austin  Club,  89  Tex.  25,  33  S.  W.  115,  30  L.  B.  A.  500,  incor- 
porated club  selling  liquors  to  members  is  not  liable  for  license  tax. 

23  Tex.  Ap.  501-503,  5  S.  W.  138,  JONES  ▼.  STATE. 

New  Trial  may  be  Eefused  to  Obtain  Testimony  of  acquitted  co- 
defendant  who  was  contradicted  by  other  witnesses. 

Approved  in  Schoenfeldt  v.  State,  30  Tex.  Ap.  698,  18  S.  W.  641, 
prosecutrix  consenting  to  incestuous  intercourse  i&'  particeps  criminis 
and  her  testimony  requires  corroboration;  Childers  v.  State,  36  Tex. 
Cr.  129,  35  S.  W.  981,  refusing  to  consider  motion  for  new  trial  to 
obtain  codefendant's  testimony  without  statement  showing  material- 
ity; Cruse  V.  State  (Tex.  Cr.),  21  S.  W.  371,  upholding  refusal  of  new 
trial  for  discovery  of  merely  impeaching  testimony;  Bryant  ▼.  State 
(Tex.  Cr.),  51  S.  W.  1125,  refusing  new  trial  to  procure  testimony  of 
acquitted  codefendant;  Gass  v.  State  (Tex.  Cr.),  56  S.  W.  75,  re- 
fusing new  trial  for  discovery  of  immaterial  evidence  of  acquitted 
codefendant;  Jones  v.  State  (Tex.  Cr.),  23  S.  W.  797,  refusing  new 
trial  on  ground  of  new  evidence  of  acquitted  codefendant  in  adultery 
case. 

Distinguished  in  Gibbs  v.  State,  30  Tex.  Ap.  584,  18  S.  W.  88, 
granting  new  trial  to  obtain  testimony  of  acquitted  codefendant. 

Where  Evidence  is  Direct  and  Positive,  Charge  on  law  of  circum- 
stantial evidence  is  unnecessary. 

See  note,  69  L.  B.  A.  205. 

23  Tex.  Ap.  503-508,  5  S.  W.  255,  BODBIQUEZ  ▼.  STATE. 
Court  may  Bequire  Sheriif  to  Amend  Return  on  Special  Venire  to 

show  diligence  on  motion  of  prosecution. 

Approved  in  Franklin  v.  State,  34  Tex.  Cr.  629,  31  S.  W.  643,  and 
Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390,  both  permitting 
sheriff  to  amend  his  return  on  special  venire. 

Sheriff  Need  Only  Use  Reasonable  I>iligence  to  Obtain  Person 
named  in  the  venire. 

Approved  in  Livar  v.  State,  26  Tex.  Ap.  118,  9  S.  W.  553,  presump- 
tion of  diligence  obtains  in  favor  of  sheriff;  Furlow  v.  State,  41  Tex. 
Cr.  15,  51  S.  W.  93S,  failure  of  sheriff  to  fully  show  diligence  is  not 
ground  for  quashing  venire. 
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Only  Denial  of  Statentents  Made  Admits  Them  for  Purposes  of 
impeachment. 

Approved  in  Dean  v.  State  (Tex.  Cr.),  83  S.  W.  817,  and  Dean  v. 
State,  47  Tez.  Gr.  245,  83  8.  W.  817,  both  holding  party  cannot  cor- 
roborate hia  own  witness  by  showing  that  his  testimony  before  grand 
jury  was  same  where  credibility  of  such  witness  is  not  attacked; 
Wyatt  ▼.  State,  38  Tex.  Cr.  260,  42  S.  W.  598,  admitting  proof  of 
contradictory  statements  where  not  admitted  by  witness.  See  note, 
82  Am.  St.  Bep.  46. 

In  Determintng  the  Admissibility  of  Evidence,  the  court  should  not 
comment  on  its  weight  or  bearing. 

Approved  in  Crook  v.  State,  27  Tex.  Ap.  241,  11  S.  W.  446,  revers- 
ing for  discussion  of  evidence  with  counsel  in  presence  of  jury;  Young 
V.  State,  31  Tex.  Cr.  26,  19  S.  W.  431,  exclusion  of  proof  of  good 
character  is  not  reversible  error  where  it  could  not  rebut  guilt;  Stay- 
ton  V.  State,  32  Tex.  Cr.  35,  22  S.  W.  38,  judge's  remark  as  to  effect 
of  testimony  is  not  reversible  error,  without  showing  of  injury; 
Huizar  v.  State  (Tex.  Cr.),  63  S.  W.  329,  unprejudicial  comment  by 
court  is  not  reversible  error. 

23  Tez.  Ap.  60&-512,  5  8.  W.  128,  CABTEB  ▼.  STATE. 

Erldence  of  Other  Crimes  Is  Admissible  to  Identify  as  circumstan- 
tial evidence,  or  to  show  intent,  but  its  purpose  must  be  explained  to 
jury. 

Approved  in  Gardner  v.  State,  55  Tex.  Cr.  395,  117  S.  W.  140,  on 
trial  for  theft  of  cotton,  it  is  error  to  admit  evidence  of  theft  from 
another  party,  wholly  unrelated  to  theft  for  which  defendant  was 
being  tried;  Bobinson  v.  State,  55  Tex.  Cr,  43,  114  S.  W.  811,  on  trial 
for  theft  of  horse,  statements  of  defendant  while  under  arrest  for 
another  offense,  with  reference  to  how  he  obtained  horse  in  question, 
are  inadmissible;  Gentry  v.  State,  25  Tex.  Ap.  616,  8  S.  W.  926, 
failure  to  limit  proof  of  other  thefts  is  immaterial  error,  in  absence 
of  prejudice;  Thomley  v.  State,  36  Tex.  Cr.  124,  61  Am.  St.  Bep.  839, 
35  S.  W.  982,  and  Hanley  v.  State,  28  Tex.  Ap.  376,  13  S.  W.  143,  both 
reaffirming  rule;  Martin  v.  State,  36  Tex.  Cr.  127,  35  S.  W.  977, 
reversing  for  failure  to  limit  evidence  of  other  crimes;  Beach  v. 
State  (Tex.  Ap.),  11  S.  W.  832,  rejecting  evidence  of  other  theft, 
without  showing  connection;  Fulcher  v.  State,  28  Tex.  Ap.  473,  13  S. 
W.  751,  arguendo.     See  note,  62  L.  B.  A.  197. 

23  Tez.  Ap.  512-519,  5  S.  W.  180,  TUOKEB  ▼.  STATE. 

On  Trial  for  Receiving  Stolen  Property,  Failure  of  Court  to  limit 
evidence  of  theft  to  showing  knowledge  of  accused  is  immaterial 
error  where  not  excepted  to. 

Distinguished  in  Foster  v.  State,  28  Tex.  Ap.  50,  11  S.  W.  833, 
and  Bogers  v.  State,  26  Tex.  Ap.  431,  9  S.  W.  765,  both  reversing 
for  faUure  to  limit  impeaching  testimony  to  that  purpose;  Thornley  v. 
State  (Tex.  Cr.),  35  S.  W.  982,  reversing  for  failure  to  restrict  evi- 
dence of  other  forgeries  to  showing  intent. 

Befusal  of  Third  Application  for  Continuance  will  not  be  revised 
where  absent  testimony  was  proved  by  other  witnesses. 

Beaffirmed  in  Pruitt  v.  State,  30  Tex.  Ap.  159,  16  S.  W.  774; 
Bluman  v.  State,  33  Tex.  Cr.  57,  21  S.  W.  1027;  Bush  v.  State,  40 
Tex.  Cr.  541,  51  8.  W.  239. 

5  Tex.  Notes — iO 
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In  Prosecutloa  for  Beceiving  Stolen  Property,  Evidence  regarding 
stealing  is  admissible  as  tending  to  establish  issue. 

Approvted  in  Richardson  ▼.  State  (Tex.  Cr.),  75  S.  W.  505,  in  prose- 
cution for  receiving  stolen  property,  if  appellant  was  present  the 
declarations  of  thief  are  admissible. 

23  Tez.  Ap.  520,  5  a  W.  138,  8ANDEBS0N  ▼.  STATE. 

One  Who  Takes  a  Pistol,  Shoots  It,  and  at  Once  Hands  It  Back, 
is  not  guiltj  of  carrying  a  pistol. 

Approved  in  Fretwell  v.  State,  52  Tex.  Cr.  500,  107  S.  W.  837,  fol- 
lowing rule;  Schroeder  v.  State,  50  Tex.  Cr.  112,  114,  99  S.  W.  1004, 
1005,  holding,  in  prosecution  for  carrying  weapon  at  social  gathering, 
where  evidence  showed  defendant  divested  himself  of  pistol  upon 
reaching  grounds,  not  sufficient  to  support  conviction;  Lann  v.  State, 
25  Tex.  Ap.  497,  8  Am.  St.  Bep.  446,  8  S.  W.  651,  United  States 
soldier  is  not  guilty  of  carrying  pistol  when  in  actual  discharge  of 
his  duties. 

Distinguished  in  Prewitt  v.  State,  49  Tex.  Cr.  323,  92  S.  W.  801, 
holding  evidence  of  pistol  being  in  defendant's  hand  sufficient  to  sup- 
port conviction. 

23  Tex.  Ap.  521-^66,  6  a  W.  142,  SOOTT  ▼.  STATE. 

Compurgators  of  Defendant,  Whose  Affidavits  are  Assailed  on 
motion  for  change  of  venue,  need  not  be  examined  by  the  court. 

Approved  in  Meuly  v.  State,  26  Tex.  Ap.  301,  8  Am.  St.  Rep.  481,  9 
S.  W.  564,  trial  court  may  permit  witnesses  to  testify  directly  as  to 
existence  of  prejudice;  Lacy  v.  State,  30  Tex.  Ap.  128,  16  S.  W.  763, 
change  of  venue  rests  in  court's  discretion,  and  ruling  will  not  be 
revised  in  absence  of  abuse.  { 

Befusal  to  Grant  Continuance  will  not  be  Bevlewed*in  absence  of 
bill  of  exceptions.  \ 

Reaffirmed  in  Williams  v.  State,  24  Tex.  Ap.  34,  5  S.  W.  659;  Gille- 
land  V.  State,  24  Tex.  Ap.  528,  7  S.  W.  241;  Hays  v.  State  (Tex.  Or.), 
20  S.  W.  548. 

Witness  may  be  Impeached  by  Evidence  of  His  dontradictory 
statements  before  the  grand  jury. 

Approved  in  Rippey  v.  State,  29  Tex.  Ap.  43,  14  S.  W.  449,  reaffirm- 
ing rule;  Grunsinger  v.  State,  44  Tex.  Cr.  27,  '69  S.  W.  590,  hold- 
ing confession  made  before  grand  jury  by  defendant  as  witness, 
provided  he  has  been  warned,  is  admissible  in  subsequent  trial; 
Thomas  v.  State,  35  Tex.  Cr.  180,  32  S.  W.  772,  admitting  confession 
made  before  grand  jury  after  caution. 

Distinguished  in  Gutgesell  v.  State  (Tex.  Cr.),  43  S.  W.  1017, 
rejecting  defendant's  testimony  before  grand  jury  when  he  had  not 
testified  in  case;  dissenting  opinion  in  Wisdom  v.  State,  42  Tex.  Cr. 
584,  61  S.  W.  928,  majority  holding  confessions  made  by  defendant, 
after  being  warned,  before  grand  jury,  are  admissible  on  his  subse- 
quent trial. 

23  Tex.  Ap.  666-567,  5  S.  W.  24S,  MEE  ▼.  STATE. 

Holding  Difference  in  Official  Designation  of  Signatnres  on  forged 
note  is  no  variance  where  it  appears  in  note  that  they  occupied  the 
positions  described  in  indictment. 

Approved  in  Smith  v.  State,  29  Fla.  421,  10  So.  897,  there  is  no 
variance  where  indictment  omits  words  in  margin  of  forged  order« 
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23  Tex.  Ap.  668-677,  6  8.  W.  123,  MAINE8  ▼.  STATE. 
ConYersationB  Between  Third  Parties,  in  Absence  of  Accused,  as 

to  what  he  a^^eed  to  do,  are*  not  admissible. 

Approved  in  Nalley  v.  State,  28  Tex.  Ap.  392,  13  S.  W.  672,  reject- 
ing evidence  of  attempt  by  defendant's  brother  to  suppress  testimony, 
without  defendant's  consent;  Campbell  v.  State,  30  Tex.  Ap.  650,  18 
S.  W.  410,  rejecting  evidence  of  advice  given  to  state's  witness  to 
conceal  what  his  testimony  would  be  until  trial;  Skelton  v.  State 
(Tex.  Cr.),  51  S.  W.  944,  rejecting  conversation  to  show  statements 
made  by  third  party;  Newton  v.  State,  41  Tex.  Cr.  613,  56  S.  W.  65, 
rejecting  evidence  of  conversation  held  in  absence  of  defendant, 
showing  attempt  to  purchase  testimony;  Gann  v.  State  (Tex.  Cr.),  57 
S.  W.  669,  rejecting  evidence  of  attempt  to  suppress  testimony  made 
without  defendant's  knowledge;  Beavis  v.  State,  6  Wyo.  249,  44  Pac. 
65,  on  trial  for  perjury  declarations  of  third  party  are  inadmissible 
to  show  defendant's  guilt;  dissenting  opinion  in  Pearson  v.  State,  56 
Tex.  Cr.  612,  120  S.  W.  1007,  majority  holding  on  murder  trial  dec- 
larations of  third  party  that  he  told  defendant's  daughter  not  to  tell 
anything  against  her  father  are  admissible. 

In  Trial  for  Perjury,  Evidence  Given  in  Trial  Where  Perjury  was 
committed  is  admissible,  but  not  to  prove  the  perjury,  and  failure 
to  limit  its  purpose  is  reversible  error,  though  not  excepted  to. 

Approved  in  Higgenbotham  v.  State,  24  Tex.  Ap.  508,  6  S.  W.  202, 
and  Littlefield  v.  State,  24  Tex.  Ap.  169,  5  S.  W.  651,  both  reaffirming 
rule;  Thornley  v.  State  (Tex.  Cr.),  35  S.  W.  982,  and  Burks  v.  State, 

24  Tex.  Ap.  331,  6  S.  W.  302,  both  reversing  for  failure  to  limit  evi- 
dence of  other  attempts  to  pass  forged  instrument;  Moody  v.  State, 
24  Tex.  Ap.  477,  6  S.  W.  323,  reversing  for  failure  to  limit  evidence 
of  extraneous  crimes  to  question  of  intent;  Willis  v.  State,  24  Tex. 
Ap.  585,  6  S.  W.  857,  reversing  for  failure  to  limit  evidence  of  posses- 
sion of  stolen  animals  other  than  that  charged;  Kitchen  v.  State,  26 
Tex.  Ap.  172,  9  S.  W.  463,  reversing  perjury  conviction  for  failure  to 
limit  evidence  of  trial  where  alleged  perjury  was  committed;  Martin 
V.  State,  36  Tex.  Cr.  128,  35  S.  W.  982,  and  Thornley  v.  State,  36  Tex. 
Cr.  124,  61  Am.  St.  Bep.  839,  35  S.  W.  982,  both  reversing  for  failure 
to  limit  evidence  of  extraneous  crimes;  Wilson  v.  State,  37  Tex.  Cr. 
384,  39  S.  W.  373,  reversing  for  failure  to  restrict  evidence  of  ex- 
traneous matter  introduced  to  impeach  witness;  Duffy  v.  State  (Tex. 
Cr.),  66  S.  W.  844,  sustaining  refusal  to  limit  testimony  merely  tend- 
ing to  show  bias  of  several  witnesses. 

Distinguished  in  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  86, 
court  need  not  limit  evidence  of  merely  formal  portions  of  record  in 
ease  wherein  perjury  was  committed. 

23  Tex.  Ap.  677-683,  6  8.  W.  126,  CHESTER  ▼.  STATE. 

Indictment  Cliarging  Porgery  and  the  Utterance  of  a  forged  instru- 
ment is  not  duplicitous. 

Approved  in  Baker  v.  State,  25  Tex.  Ap.  25,  8  Am.  St.  Bep.  429,  8 
S.  W.  24,  where  different  counts  allege  same  offense  state  need  not 
elect  on  which  to  proceed;  Mason  v  State,  29  Tex.  Ap.  30,  14  S.  W. 
72,  holding  indictment  charging  kidnaping  and  abduction,  unobjec- 
tionable; Stebbins  v.  State,  31  Tex.  Cr.  296,  20  S.  W.  553,  each  count 
need  not  have  formal  conclusion,  but  only  the  wnole  indictment 
should.    See  note,  9  L.  B.  A.  183. 
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Error  to  Admit  In  Evidence  Telegrapliic  Dispatclies  purporting^  to 
be  replies  to  telegrams  sent  at  instance  of  defendant. 

Approved  in  Durham  y.  State,  45  Tex.  Cr.  476,  76  S.  W.  564,  re- 
▼ersing  for  admitting  sueli  testimony.    See  note,  44  L.  B.  A.  438. 

Witness  Testifying  He  liad  Written  a  Great  Deal  and  had  seen  and 
read  a  great  deal  of  writing,  held  competent  as  handwriting  expert. 

See  note,  63  L.  B.  A.  939. 

Held,  Error  to  Permit  Documents  to  Ch>  into  Hands  of  Jury  to  be 
by  them  compared  to  prove  handwriting  on  forged  instrument. 

Qualified  in  Mahon  ▼.  State,  46  Tex.  Cr.  240,  79  S.  W.  30,  where 
genuineness  of  signature  to  alleged  false  affidavit  is  in  issue,  applica- 
tion for  process  signed  and  sworn  to  by  accused  is  admissible  as 
standard  of  comparison. 

Miscellaneous. — See  note,  63  L.  B.  A.  431. 

23  Tex.  Ap.  584-685,  5  &  W.  139,  OOLCHELL  ▼.  STATE. 

If  an  Exception  is  Contained  in  the  Clause  Creating  tbe  Offense, 
it  must  be  negatived  in  the  indictment. 

Approved  in  Bice  v.  State,  37  Tex.  Cr.  37,  38  S.  W.  802,  holding 
indictment  for  rape  failing  to  negative  that  female  is  wife  of  accused, 
insufficient;  Williamson  v.  State,  41  Tex.  Cr.  464,  55  S.  W.  570,  in- 
dictment for  selling  liquor  without  license  must  negative  exception 
as  to  prescribed  medicine;  Borders'  v.  State  (Tex.  Cr.)  66  S.  W.  1103, 
indictment  for  playing  "craps"  with  dice  should  negative  the  playing 
thereof  at  a  private  residence. 

23  Tex.  Ap.  585^97,  5  8.  W.  98,  EX  PABTE  HAY. 

Bail  is  not  Matter  of  Bight  in  Capital  Case  if  evidence  is  dear 
and  strong  that  accused  is  guilty  and  will  probably  be  punished  capi- 
tally. 

See  note,  10  L.  B.  A.  847. 

23  Tex.  Ap.  588-599,  5  S.  W.  160,  WHEELEB  ▼.  STATE. 
Evidence  of  Other  Cattle  Driven  from  Same  Bange  must  be  limited 

to  its'  legitimate  purpose  in  the  charge  to  the  jury. 

Approved  in  Beno  v.  State,  25  Tex.  Ap.  110,  7  S.  W.  533,  Barnes 
V.  State,  28  Tex,  Ap.  30,  11  S.  W.  679,  and  Mayfield  v.  State,  23  Tex. 
Ap.  649,  5  S.  W.  162,  all  reversing  for  failure  to  limit  evidence  of 
other  horse  thefts  at  same  time  as  that  charg<ed;   Moody  v.  State, 

24  Tex.  Ap.  477,  6  8.  W.  323,  reversing  for  failure  to  limit  evidence 
of  extraneous  crimes;  Willis  v.  State,  24  Tex.  Ap.  585,  6  S.  W.  857, 
reversing  for  failure  to  limit  proof  of  defendant's  possession  of  other 
stolen  animals. 

Word  ''Willful"  Need  not  be  Expounded  to  Jury  where  intent  to 
defraud  is  an  essential  part  of  the  crime. 

Approved  in  Browder  v.  State,  30  Tex.  Ap.  616,  18  S.  W.  198,  re- 
versing for  failure  to  define  ''willful"  on  trial  for  malicious  mischief. 

23  Tex.  Ap.  600-612,  5  S.  W.  176,  ESTES  ▼.  STATE. 

Declarations  of  Co-conapirator  After  Consnmmation  of  the  crime 
are  not  admissible. 

Approved  in  Boberts  v.  Kendall,  3  Ind.  Ap.  342,  29  N.  E.  488,  State 
V.  Grand,  86  Iowa,  228,  53  N.  W.  123,  and  Moore  v.  Shields,  121  Ind, 
271,  23  N.  E.  90,  all  holding  admissions  made  after  consummation 
of  conspiracy  are  inadmissible  against  defendants  not  present  when 
made. 
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Where  Defendant  Pnrcluuwd  Stolen  Hone  for  Fair  Price  and  took 
bill  of  MtlOy  he  ia  not  guilty  of  receiving  stolen  goods,  he  having  no 
snspieion  that  horse  was  stolen. 

See  note,  22  L.  B.  A.  (n.  s.)  839. 

23  TeK.  Ap.  612-615,  5  &  W.  178,  OLABK  ▼.  STATE. 

Wheire  a  Party  la  Prosecnted  in  Oonnty  Other  than  that  in  which 
the  theft  was  committed,  a  complete  oifense  most  be  shown  in  the 
county  where  the  conviction  was  had. 

Beaffirmed  in  Weet  v.  State,  28  Tez.  Ap.  4,  11  S.  W.  635.  Ap- 
proved in  Hallow  v.  State,  42  Tex.  Cr.  263,  58  S.  W.  1023,  where  hogs 
are  stolen  and  killed  in  one  county  and  then  brought  into  another, 
latter  county  has  no  jurisdiction;  Nichols  v.  State,  28  Tex.  Ap.  108, 
12  S.  W.  501,  "theft  from  the  person"  can  only  be  prosecuted  in  the 
county  where  committed. 

Proof  of  Taking  from  Poaaeflsioin  of  Servant  is  Sufficient  to  sustain 
indictment  for  theft. 

Approved  in  Odell  v.  State,  44  Tex.  Cr.  310,  70  S.  W.  966,  holding 
it  immaterial  whether  stolen  property  was  in  possession  of  son  or  hib 
father,  who  was  real  owner;  Buchanan  v.  State,  24  Tex.  Ap.  200, 
5  S.  W.  848,  proof  of  clerk's  possession  of  storehouse  will  support 
indictment  charging  employer's  possession;  Wright  v.  State,  35  Tex. 
Cr.  471,  34  S.  W.  274,  indictment  for  theft  of  property  from  minor 
properly  alleges  ownership  in  parent;  Bunnels  v.  State  (Tex.  Cr.), 
47  S.  W.  470,  agent'b  custody  of  house  will  support  indictment  alleg- 
ing principal's  ownership;  Otero  v.  State,  30  Tex.  Ap.  455,  17  S.  W. 
1082,  arguendo. 

Where  Thief  la  Proeecnted  In  the  Oonnty  Where  He  Carried  the 
stolen  goods,  the  value  of  the  property  is  taken  in  the  county  of  trial. 

Approved  in  McBroom  v.  State  (Tex.  Cr.),  61  S.  W.  480,  market 
value  of  pearl  should  determine  degree  of  crime  for  its  theft;  People 
V.  Silbertrust,  236  HI.  148,  86  N.  E.  204,  holding  where  from  bad 
averment  indictment  is  left  in  state  as  though  it  contained  no  aver- 
ment of  value  at  all,  motion  in  arrest  of  judgment  should  be  sus- 
tained. 

Distinguished  in  Keipp  v.  State,  51  Tex.  Cr.  420,  103  S.  W.  393, 
where,  in  prosecution  for  theft,  evidence  showed  there  was  no  market 
value  of  alleged  stolen  goods  in  county  of  prosecution  where  same 
stolen,  jury  could  infer  value  in  that  county  from  evidence  of  its  rea- 
sonable value  to  prosecutor  in  such  county. 

2S  Tex.  Ap.  616-618,  6  8.  W.  182,  OBUMP  ▼.  STATE. 

Indictment  for  Misapplying  Public  Money,  substantially  complying 
with  No.  25  of  WiUson's  Criminal  Forms,  is  sufficient. 

Approved  in  Lewis  v.  State,  28  Tex.  Ap.  141,  12  S.  W.  736,  holding 
indictment  herein  for  misapplication  of  public  funds  sufficient;  State 
T.  Trolson,  21  Nev.  422,  32  Pac.  931,  holding  indictment  for  embezzle- 
ment herein  sufficient.     See  note,  98  Am.  Dec  170,  171« 

Justice  of  the  Peace  is  a  county  officer. 

See  note,  98  Am.  Dec.  168. 

28  Tez.  Ap.  619-620,  6  8.  W.  129,  WILUAMS  ▼.  STATE. 

Indictment  for  Theft  must  Negative  Consent  of  owner. 

Approved  in  Toung  v.  State,  42  Tex.  Cr.  302,  59  S.  W.  891,  apply- 
ing rule  to  indictment  for  burglary.    * 
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2S  Tex.  Ap.  620-637,  5  8.  W.  175,  McCTTLLOUGH  v.  STATE. 

Charge  on  Beasonable  Doubt  Need  not  be  GKTen  as  to  every  par- 
ticular matter  inTolved. 

Beaffirmed  in  Powell  ▼.  State,  28  Tex.  Ap.  398,  13  S.  W.  601;  Mc- 
Cay  V.  State,  32  Tex.  Cr.  238,  22  S.  W.  975;  Johnson  v.  State  (Tex. 
Or.),  24  S.  W.  286. 

ia  Tex.  Ap.  637-6S9,  5  8.  W.  149,  DAVIS  ▼.  STATE. 

When  Statute  Makes  It  an  Offense  to  Do  One  or  Another  of  several 
things,  the  several  things  may  be  charged  together,  but  it  must  be 
done  conjunctively. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  183,  95  S.  W.  120,  fol-, 
lowing  rule;  Lewellen  v.  State,  54  Tex.  Cr.  641,  114  S.  W.  1179,  ap- 
plying rule  in  prosecution  for  unlawfully  carrying  pistol. 

23  Tex.  Ap.  639-640,  5  S.  W.  141,  TAYI.OB  ▼.  STATE. 

In  Indictment  for  Burglary  It  is  not  Necessary  to  Allege  that  the 
breaking  was  without  consent. 

Approved  in  Buchanan  v.  State,  24  Tex.  Ap.  199,  5  S.  W.  848, 
allowing  state  to  prove  nonconsent  to  entry  of  house  is  immaterial. 

Indictment  for  Theft  Alleging  That  Property  of  Two  People  was 
taken  without  "their"  consent  is  not  sufficient. 

Approved  in  Scott  v.  State  (Tex.  Cr.),  68  8.  W.  680,  holding  in- 
formation and  complaint  for  theft  of  property  owned  jointly  bad 
where  they  only  alleged  that  property  was  taken  without  consent  of 
owner;  Govitt  v.  State,  25  Tex.  Ap.  419,  8  S.  W.  479,  information  not 
alleging  want  of  consent  of  each  owner  to  pulling  down  fence  is 
insufficient;  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  8.  W.  926,  on  bur-  , 
glary  from  partnership,  eadh  partner  must  testify  to  his  nonconsent; 
.Jones  V.  State  (Tex.  Cr.),  20  S.  W.  395,  indictment  charging  breaking 
into  house  to  take  property  of  S.  and  L.  without  consent  of  "owner" 
is  insufficient. 

23  Tex.  Ap.  641-643,  5  a  W.  140,  BUBNS  v.  STATE. 

Oral  Testimony  and  Becords  of  Sergeant  as  to  Bad  Character  of 
defendant  while  soldier  are  incompetent  as  rebuttal  testimony  to 
good  character  testimony. 

See  notes,  103  Am.  St.  Bep.  896;  20  L.  B.  A.  617. 

23  Tex.  Ap.  646-649,  5  8.  W.  161,  MAYFIEU)  ▼.  STATE. 
Evidence  of  Other  Crimes  is  Admissible  for  Certain  Purposes,  but 

the  limitations  should  be  explained  to  jury. 

Approved  in  Cravey  v.  State,  23  Tex.  Ap.  678,  5  S.  W.  163,  reaffirm- 
ing rule;  Gardner  v.  State,  55  Tex.  Cr.  395,  117  S.  W.  140,  on  trial 
for  theft  it  is  error  to  admit  evidence  of  theft  from  another  party 
wholly  unrelated  to  theft  in  issue;  Martin  v.  State,  36  Tex.  Cr.  127, 
35  S.  W.  977,  and  Moody  v.  State,  24  Tex.  Ap.  477,  6  S.  W.  323, 
both  holding  evidence  of  extraneous  crimes  should  be  limited  to 
question  of  intent;  Willis  v.  State,  24  Tex.  Ap.  586,  6  S.  W.  857,  re- 
versing for  failure  to  limit  evidence  of  defendant's  contemporaneous 
Possession  of  other  stolen  animals;  Beno  v.  State,  25  Tex.  Ap.  110,  7 
8.  W.  533,  reversing  for  failure  to  limit  evidence  of  other  contempo- 
raneous theft;  Thornley  v.  State,  36  Tex.  Cr.  124,  61  Am.  St.  Bep. 
839,  35  S.  W.  982,  reversing  for  failure  to  limit  evidence  of  defend- 
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ant's  possession  of  other  forged  instruments.  See  note,  62  L.  B.  A. 
351. 

Distinguished  in  Gentry  ▼.  State,  25  Tez.  Ap.  616,  8  S.  W.  926, 
failure  to  restrict  evidence  of  contemporaneous  threats  is  not  ma- 
terial error,  in  absence  of  prejudice. 

Charge  Should  be  Conflned  to  the  Facts  in  evidence. 

Approved  in  Smith  v.  State,  44  Tex.  Cr.  82,  68  S.  W.  510,  holding, 
'where  identical  property  charged  to  have  been  stolen  is  not  found  in 
possession  of  defendant,  charge  upon  recent  possession  is  erroneous; 
Lynch  v.  State,  24  Tex.  Ap.  363,  6  Am.  St.  Bep.  890,  6  S.  W.  192, 
reversing  for  charge  on  law  not  supported  by  evidence. 

Where  Evidence  Is  Material  and  Probably  True,  and  reasonable 
diligence  is  shown,  a  new  trial  should  be  granted  for  denial  of  con- 
tinuance. 

Approved  in  Hyden  r.  State,  31  Tex.  Cr.  402,  20  S.  W.  764,  award- 
ing new  trial  where  absent  testimony  appears  material  and  probably 
true. 

23  Tex.  Ap.  653-657,  5  S.  W.  208,  SIMMONS  ▼.  STATE. 

"Damned  Son-of-a-Bitch"  are  not  Insulting  Words  toward  a  female 
relative  justifying  manslaughter  unde^  the  terms  of  the  statute. 

Beaffirmed  in  Snell  v.  State,  56  Tex.  Cr.  304,  119  S.  W.  860, 
Hay  man  v.  State,  47  Tex.  Cr.  266,  83  S.  W.  205,  Levy  v.  State,  28 
Tex.  Ap.  211,  19  Am.  St.  Bep.  830,  12  S.  W.  596,  and  Driver  v.  State 
(Tex.  Cr.),  65  S.  W.  529.     See  note,  4  L.  B.  A.  (n.  s.)  164. 

Charge  of  Murder  in  First  Degree  is  Necessary  to  a  complete  ex- 
position of  the  elements  of  murder  of  the  second  degree. 

Approved  in  White  v.  State,  44  Tex.  Cr.  347,  72  S.  W.  173,  63 
L.  B.  A.  660,  following  rule. 

23  Tez.  Ap.  657-658,  5  8.  W.  130,  BAKEB  ▼.  STATE. 

Holding  Evidence  of  Sickness  Herein  Sufllcient  to  excuse  forfeiture 
of  bail  bond. 

See  note,  99  Am.  Dec.  217. 

23  Tez.  Ap.  662-676,  59    Am.    Bep.  783,  5    S.  W.  91,  EX    FAETE 


Act  Imposing  Occupation  Taz  on  Drummers  is  valid. 

Approved  in  Saulsbury  v.  State,  43  Tex.  Cr.  93,  96  Am.  St.  Bep. 
837,  63  S.  W.  569,  upholding  validity  of  occupation  tax  on  agent 
selling  buggies  shipped  from  other  states.  See  notes,  59  Am.  Bep. 
275;  19  L.  B.  A.  (n.  s.)  304;  14  L.  B.  A.  98. 

Distinguished  in  Turner  v.  State,  41  Tex.  Cr.  547,  55  S.  W.  835, 
holding  traveling  salesman  selling  foreign  goods  by  sample,  which 
were  delivered  directly  from  cars,  not  subject  to  tax. 

Disapproved  in  Mercantile  Trust  Co.  v.  Texas  etc.  By.,  51  Fed. 
533,  holding  rates  fixed  by  Texas  railroad  commission  without  suffi- 
cient hearing  void. 

23  Tez.  Ap.  677-678,  5  S.  W.  162,  CRAVET  v.  STATE. 

Failure  to  Limit  Effect  of  Evidence  of  *Other  Crimes  is  error. 

Beaffirmed  in  Barres  v.  State,  28  Tex.  Ap.  30,  11  S.  W.  679. 

Prejudice  Warranting  Change  of  Venue  is  not  Shown  by  proof 
that  county  commissioner's  court  had  appropriated  funds  for  employ- 
ment of  special  counsel  to  aid  gcncrnlly  in  criminal  cases. 
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Approved  in  Fox  v.  State,  53  Tex.  Cr.  153,  109  S.  W.  372,  upholding 
denial  of  motion  to  quasli  jury  panel  in  trial  for  violation  of  local 
option  law,  because  jury  commiBsionerB  contributed  to  fund  to  prose- 
cute liquor  cases,  where  no  evidence  offered  in  support  of  motion. 

28  Tex.  Ap.  679-681,  5  &  W.  187,  EX  PARTE  McDOWELL. 

In  Capital  Cases  Where  Proof  is  Evident  or  Prasomption  Great, 
right  to  bail  is  discretionary. 

See  note,  10  L.  B.  A.  847. 

23  Tex.  Ap.  681-684,  5  S.  W.  186,  CUBUN  ▼.  STATE. 

Charge  on  Theft  Authorizing  Conviction  Without  Proof  of  implica- 
tion in  the  original  taking  is  erroneous. 

Approved  in  Lacy  v.  State,  31  Tex.  Cr.  81,  19  S.  W.  897,  and 
Boyd  V.  State,  24  Tex.  Ap.  583,  5  Am.  St.  Bep.  911,  6  S.  W.  856, 
both  reversing  for  failure  to  charge  that  defendant's  possession  of 
stolen  property  must  be  connected  with  original  taking;  People  v. 
Ward,  105  Cal.  659,  39  Pac.  35,  defendant's  connection  with  original 
taking  of  cow  must  be  shown  to  convict  him  of  larceny;  State  v. 
Hill,  39  Or.  92,  65  Pac.  519,  holding  unless  defendant  participated 
in  taking  horse  he  could  not  be  legally  convicted  for  theft  of  same. 

Possession  of  Stolen  Property  to  Raise  Presumption  of  Guilt  must 
be  recent. 

Approved  in  Boyd  v.  State,  24  Tex.  Ap.  582,  5  Am.  St.  Bep.  910, 
6  S.  W.  855,  reversing  for  failure 'to  charge  on  circumstantial  evi- 
dence', where  possession  of  recently  stolen  property  is  proved;  Bomero 
V.  State,  25  Tex.  Ap.  396,  8  S.  W.  642,  reversing  conviction  where 
defendant's  possession  was  three  years  after  theft  of  animal;  Florez 
v.  State,  26  Tex.  Ap.  481,  9  S.  W.  773,  reversing  for  failure  to 
instruct  jury  on  law  applicable  to  recent  possession;  Wheeler  v. 
State,  38  Tex.  Cr.  74,  41  S.  W.  615,  upholding  charge  on  defendant's 
possession  and  his  explanation  thereof;  Wright  v.  State,  35  Tex. 
Or.  471,  34  S.  W.  274,  reversing  for  refusal  to  charge  on  defendant's 
possession  and  explanation  thereof. 

23  Tex.  Ap.  684-689,  5  S.  W.  228,  PETER  ▼.  STATE. 

Capias  Issued  by  Justice  of  the  Peace  cannot  be  Executed  out 
of  county  unless  indorsed  as  provided  in  articles  237,  238,  Code  of 
Criminal  Procedure;  the  proper  officer  of  the  county  must  make  the 
arrest. 

Approved  in  Ex  parte  Smotherman,  140  Ala.  171,  37  So.  377,  fol- 
lowing rule;  Wolf  v.  Perryman,  82  Tex.  119,  17  S.  W.  775,  awarding 
damages  against  sheriff  for  arresting  wrong  person  and  carrying  him 
to  wrong  county.     See  note,  67  L.  E.  A.  307. 

Killing  One  Attempting  to  Resist  an  Illegal  Arrest  is  at  least  man- 
slaughter, though  done  upon  reasonable  apprehension  of  danger. 

Approved  in  Allen  v.  State,  24  Tex.  Ap.  224,  6  S.  W.  189,  holding 
self-defense  eliminated  where  defendant  willingly  entered  into  deadly 
conflict;  Meuly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St.  Bep.  485,  9 
S.  W.  567,  one  provoking  difficulty  which  brings  about  necessity  for 
killing  cannot  justify  on  ground  of  self-defense;  Carter  v.  State,  30 
Tex.  Ap.  557,  558,  559,  28  Am.  St.  Rep.  949,  951,  952,  17  S.  W.  1104, 
1105,  killing  on  attempt  to  make  illegal  arrest  is  manslaughter.  See 
notes,  63  L.  B.  A.  667;  45  L.  B.  A.  689,  691,  696,  708. 
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GASES  IN  24  TEXAS  APPEALS. 


24  Tex.  Ap.  1-3,  5  &  W.  510,  SMITH  ▼.  STATE. 

The  Words  ''Manifestly  Designed  to  Corrupt  the  Morals  of  Youth,** 
in  Penal  Code,  article  343,  mean  not  that  the  composition  of  itself 
must  have  that  effect  but  that  it  was  intended  by  parties  publishing 
composition  to  corrupt  morals  of  youth. 

See  note,  24  L.  B.  A.  111. 

Distinguished  in  Abendroth  v.  State,  34  Tex.  Cr.  326,  30  8.  W. 
788,  quashing  indictment  which  fails  to  show  on  face  that  published 
matter  was  obscene. 

Eyidence  That  Defendants  were  Seen  Carving  Bench  during  ser- 
vices, and  that  indecent  words  not  there  before  were  discovered 
thereon  immediately  after  the  services,  wUl  sustain  a  conviction  for 
indecent  publication. 

Distinguished  in  Tucker  v.  State,  28  Tex.  Ap.  541,  13  S.  W.  1004, 
holding  evidence  that  obscene  words  were  pinned  to  clothing  not 
supporting  indictment  charging  obscene  exhibition  of  persons  of 
others. 

24  Tez.  Ap.  4-6,  5  &  W.  509,  ROBINSON'  v.  STATE. 

Where  Judgment  was  Entered  Inadvertently  for  Greater  Penalty 
than  that  assessed  by  jury,  appellate  court  can  correct  such  error 
by  making  judgment  conform  to  verdict. 

Approved  in  dissenting  opinion,  Small  v.  State  (Tex.  Gr.),  38  S. 
W.  800,  majority  dismissing  appeal  where  verdict  was  for  attempt- 
ing to  utter  forged  instrument  and  sentence  for  forgery. 

Distinguished  in  O'Bryan  v.  State,  27  Tex.  Ap.  341,  11  S.  W.  444, 
refusing  to  reform  judgment  "adjudged  guilty  of  perjury"  to  con- 
form to  verdict  "guilty  of  false  swearing." 

24  Tez.  Ap.  6-8,  5  S.  W.  522,  DABNELI.  ▼.  STATE. 

No  Appeal  Lies  to  This  Conrt  in  Criminal  Action,  except  from  final 
judgment  adjudging  accused  in^ilty  of  an  offense.  Hence,  an  appeal 
will  not  lie  from  judgment  of  trial  court  upon  question  of  accused's 
insanity. 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  367,  98  S.  W. 
88S,  following  rule;  Washington  v.  State,  31  Tex.  Cr.  86,  19  B.  W. 
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901,  dismissing  appeal  from  verdict  and  judgment  of  trial  court  on 
issue  of  identity;  Ex  parte  Quesada,  34  Tex.  Cr.  117,  29  S.  W.  473, 
refusing  mandate  to  compel  district  judge  to  try  question  of  insanity 
after  conviction;  State  v.  Nordstrom,  21  Wash.  408,  58  Pac.  250,  53 
L.  B.  A.  584,  dismissing  appeal  from  order  denying  appellant's  right 
to  have  insanity  determined  by  fixed  tribunal.  See  note,  38  L.  B. 
A.  590. 

Distinguished  in  Holland  v.  State,  52  Tex.  Cr.  162,  105  S.  W.  813, 
when  issue  of  sanity  vel  non  is  tried  in  lower  court,  after  convic- 
tion for  felony,  if  verdict  finds  defendant  sane,  judgment  should  be 
carried  out,  but  if  he  is  insane,  he  should  be  confined  as  lunatic. 

Judgment  of  Trial  Court  That  Accused  is  Sane  on  Trial  of  issue 
of  insanity  is  conclusive  of  that  issue. 

See  note,  38  L.  B.  A.  585. 

24  Tex.  Ap.  &-10,  5  S.  W.  608,  IdUBCHISON  ▼.  STATE. 

'Tublic  Place,"  Used  in  Penal  Code,  Article  144a,  means  a  place 
visited  by  many  persons  and  usually  accessible  to  neighboring  pub- 
lic.    Grand  jury  room  during  session  is  a  public  place. 

Approved  in  Clark  v.  State,  53  Tex.  Cr.  531,  111  S.  W.  660,  fol- 
lowing rule;  Pugh  v.  State,  55  Tex.  Cr.  463,  131  Am.  St.  Bep.  822, 
117  S.  W.  818,  holding  in  prosecution  for  drunkenness  in  public  place 
that  private  house  at  which  a  large  number  of  friends  gathered  was 
not  public  place;  Pratt  v.  Brown,  80  Tex.  613,  16  S.  W.  445,  railway 
depot  waiting-room  is  "a  public  place." 

24  Tex.  Ap.  11-12,  5  8.  W.  525,  BEAN  ▼.  STATE. 

Possession  of  Stolen  Property  by  Accused,  if  explained  and  ac- 
counted for,  affords  no  legal  presumption  of  theft. 

See  note,  101  Am.  St.  Bep.  521. 

24  Tex.  Ap.  12-17,  5  S.  W.  611,  TUBNEB  v.  STATE. 
Entry  of  Boom  of  House  With  Pree  Consent  of  Owner  or  Occupant 

is  not  a  burglarious  entry. 

See  note,  72  Am.  St.  Bep.  705. 

Conviction  for  Burglary  WitlL  Intent  to  Commit  Bape  not  sus- 
tainable where  evidence  fails  to  show  intent.  Hence,  evidence  that 
defendant  was  in  same  room  as  woman  and  pressed  upon  her  stom- 
ach while  she  slept,  is  insufficient  to  establish  intent  to  commit  rape. 

Approved  in  Mason  v.  State,  47  Tex.  Cr.  404,  83  S.  W.  690,  hold- 
ing evidence  that  defendant  tried  to  raise  night  apparel  of  prose- 
cutrix with  stick  is"  insufficient  to  sustain  conviction  for  burglary 
with  intent  to  commit  rape;  Coleman  v.  State,  26  Tex.  Ap.  259,  9 
S.  W.  610,  holding  placing  hand  upon  sleeping  woman's  bosom  in- 
sufficieut  to  establish  intent;  Miller  v.  State,  28  Tex.  Ap.  446,  13 
S.  W.  646,  holding  failure  to  instruct  to  acquit,  unless  defendant 
entered  with  intent  to  commit  theft,  error;  Walton  v.  State,  29  Tex. 
Ap.  165,  15  S.  W.  646,  holding  instructions  omitting  to  specify  char- 
acter of  force  necessary  to   accomplish  rape,  insufficient. 

24  Tex.  Ap.  17-32,  5  S.  W.  655,  WILLIAMS  v.  STATE. 

The  Form  and  Substance  of  Indictment  contained  in  Willson's 
Criminal  Forms,  No.  138,  sufficiently  charges  the  offense  of  breaking 
into  jail  to  rescue  prisoner,  as  defined  by  article  212,  Penal  Code. 

Eeaffirmed  in  Starks  v.  State,  38  Tex.  Cr.  238,  42  S.  W.  379. 
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COiarge  of  Oonrt  ^rlU  not  be  BoTised  and  Oase  Beversed  in  ab- 
senoe  of  bill  of  exoeptiona  or  requested  instruction,  unless  error  in 
failing  to  eliarge  la  fundamental  or  calculated  to  injure  rights  of 
defendant. 

Approved  In  Washington  v.  State,  26  Tex.  Ap.  393,  8  8.  W.  643, 
holding  instruction  upon  murder  with  malice  aforethought  covered 
murder  committed  in  perpetration  of  rape. 

Wlier^  Evidence  Establishes  Ooospiracy,  Declarations  or  acts  of  a 
eo-conspirator  before  consummation  of  common  design,  and  in  fur- 
therance of  it,  are  admissible  against  any  or  all  the  conspirators. 

Approved  in  Clark  v.  State,  28  Tex.  Ap.  198,  19  Am.  St.  Bep. 
824,  12  S.  W.  732,  admitting  evidence  of  co-conspirator's  presence, 
when  motiej  was  paid,  to  charge  defendant  with  knowledge.  See 
notes,  3  Am.  St.  Bep.  487;  1  L.  B.  A.  274. 

Miscellaneous. — Dale  v.  State,  32  Tex.  Cr.  80,  22  S.  W.  49,  appar- 
ently not  in  point;  Williams  v.  State,  24  Tex.  Ap.  34,  5  S.  W.  659. 

24  Tex.  Ap.  32-S6,  5  8.  W.  668,  WILLIAMS  ▼.  STATE. 

Challenge  to  the  Airay  on  Ground  That  Jury  Commissioners  of 
present  term  selected  jurors  for  that  term  is  properly  overruled. 
The  court  under  Bevised  Statutes,  section  3022,  has  discretion  to 
order  jurors  so  selected. 

Beaffirmed  in  Green  v.  State,  53  Tex.  Cr.  498,  110  S.  W.  924,  22 
L.  B.  A.  (n.  8.)  706;  Lenert  v.  State  (Tex.  Cr.),  63  S.  W.  566,  on 
motion  for  rehearing. 

Defendant  cannot  Complain  of  Language  Used  by  District  Attor- 
ney in  closing  argument,  provoked  by  and  in  answer  to  remarks  of 
defendant's  counseL 

Beaf^rmed  in  Gonzales  v.  State,  81  Tex.  Cr.  511,  21  S.  W.  254; 
Sinclair  ▼.  State,  35  Tex.  Cr.  132,  32  S.  W.  531.  See  note,  46  L.  B. 
A.  671. 

24  Tex.  Ap.  36-42,  5  8.  W.  623,  HOLSEY  ▼.  STATE. 

Evidence  of  Defendant's  Character  must  be  Confined  to  such  char- 
acter, and  not  extended  to  character  of  his  associates. 

Approved  in  Arnold  v.  State,  28  Tex.  Ap.  481,  13  S.  W.  775,  char- 
acter of  defendant's  associates'  inadmissible  to  prove  defendant  a 
prostitute;  Hudson  v.  State,  41  Tex.  Cr.  454,  96  Am.  St.  Bep.  789,  55 
S.  W.  492,  a  man's  veracity  is  not  impeachable  on  trial  for  burglary 
by  fact  that  he  associates  with  lewd  women.  See  notes,  103  Am.  St. 
Bep.  894,  895;  20  L.  B.  A.  614. 

Statute  Providing  That  District  Attorney  diall  State  to  Jury 
nature  of  accusation  against  defendant  is  merely  directory. 

Approved  in  Owen  v.  State,  52  Tex.  Cr.  67,  105  S.  W.  514,  after 
impanelment  of  jury,  indictment  read»  and  plea  of  not  guilty  is  not 
time  for  defendant  to  make  statement  to  jury  of  what  he  expects 
to  prove;  Essary  v.  State,  53  Tex.  Cr.  601,  111  S.  W.  929,  arguendo. 

Miscellaneous. — ^Cited  in  Leatherman  v.  State,  49  Tex.  Cr.  486, 
96  S.  W.  505,  to  point  that  question  which  embraces  whole  merits 
of  controversy  is  ordinarily  subject  to  objection  that  it  calls*  for 
conclusion  on  part  of  witness,  although  it  may  not  be  so  in  par- 
ticular cases. 

84  Tex.  Ap.  47-60,  6  a  W.  652,  MELTOK  ▼.  STATE. 

Defense  of  Manslaughter  in  Trial  for  Murder  is  available  only 
when  killing  takes  place  at  first  meeting  subsequent  to  time  defend* 
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ant  became  first  informed  of  the  insulting  words  used  hj  deceased 
toward  his  daughter. 

Approved  in  Richardson  y.  State,  28  Tez.  Ap.  220,  12  S.  W.  872, 
reaffirming  rule;  Pitts  v.  State,  20  Tex.  Ap.  a78,  16  S.  W.  190,  hold- 
ing question  for  jury  to  determine  whether  prior  meeting  took  place. 
See  note,  4  L.  R.  A.  (n.  s.)  164. 

Oontinuance  to  Secure  Absent  Testimony  Is  Properly  Befnsed  when 
it  appears  that  such  testimony,  if  obtained,  would  probably  be  un- 
true. 

Beaffirmed  in  Testard  v.  State,  26  Tez.  Ap.  273,  9  S.  W.  890. 

24  Tex.  Ap.  61-69,  6  8.  W.  653,  PABEEB  ▼.  STATE. 

An  Accomplice  on  Trial  for  Murder  cannot  Plead  Manslaughter,. 
on  ground  that  killing  was  result  of  insulting  and  defamatory  words, 
when  killing  did  not  take  place  at  the  first  meeting,  subsequent  to 
time  defendant's  principal  became  informed  that  deceased  used  said 
words. 

Reaffirmed  in  Richardson  v.  State,  28  Tex.  Ap.  220,  12  S.  W.  871. 

Continuance  to  Secure  Absent  Testimony  is  Properly  Befnsed 
when  it  appears  that  such  testimony,  if  obtained,  would  probably 
be  untrue  or,  if  not,  then  immaterial. 

Reaffirmed  in  Testard  v.  State,  26  Tex.  Ap.  273,  9  S.  W.  890. 

Evidence  Showing  That  Witness  had  Bemoved  from  State  and 
resided  elsewhere,  and  that  hie  attendance  could  not  be  had,  is  a 
sufficient  predicate  for  admission  of  his  written  testimony  taken  at 
examination  trial  of  defendant. 

Approved  in  Long  v.  State,  55  Tex.  Or.  59,  114  8.  W.  634,  follow- 
ing rule;  Johnson  v.  State,  26  Tex.  Ap.  640,  10  8.  W.  237,  allowing 
witness  to  state  what  nonresident  witness  testified  to  at  coroner's 
inquest;  dissenting  opinion,  Cline  v.  State,  36  Tex.  Cr.  363,  61  Am. 
St.  Rep.  881,  37  S.  W.  727,  majority  refusing  "testimony''  of  de- 
ceased witness  on  examining  trial  at  subsequent  trial. 

24  Tex.  Ap.  69-72,  6  S.  W.  838,  WTTJiTAMS  v.  STATE. 

An  Indictment  Charging  Conjointly  the  Offense  of  burglariously 
entering  a  house  with  intent  to  commit  theft,  and  also  actual  theft, 
alleging  elements  of  theft  committed,  but  failing  to  allege  elements 
of  theft  intended  to  be  committed,  is  sufficient  to  support  convic- 
tion for  burglary. 

Approved  in  Coates  v.  State,  31  Tex.  Cr.  261,  20  S.  W.  586,  hold- 
ing indictment  sufficient  to  charge  offense  of  burglary;  Brigham  v. 
State,  M  Tex.  Cr.  250,  20  S.  W.  577,  holding  unnecessary  to  specify 
essential  terms  of  theft  in  charging  intent,  where  indictment  also 
charges  theft  of  specific  articles. 

24  Tez.  Ap.  73-80,  5  Am.  St.'  Bep.  875,  5  8.  W.  627,  BENNETT  ▼. 
STATE. 

Article  765,  Penal  Code,  as  Modified,  Allowing  Party  to  attack  his 
own  witness  refers  only  to  when  such  testimony  is  injurious  to 
party's  cause,  and  not  when  testimony  is  merely  different  from  that 
expected. 

Approved  in  Skeen  v.  State,  51  Tex.  Cr.  40,  100  S.  W.  771,  in 
prosecution  for  rape,  where  state  attempted  to  strengthen  its  case  by 
showing  by  prosecutrix,  who  stated  that  she  had  no  intercourse  with 
defendant,  that  she  testified  before  grand  jury  that  she  had  such 
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intercoursey  ineli  teetimony  is  inadmissible;  Davis  v.  State  (Tex.  Cr.)» 

21  S.  W.  369,  allowing  state  to  impeach  its  own  witness  where  he 
testified  differently  to  prosecuting  attorney;  Erwin  y.  State,  32  Tez. 
Gr.  520,  24  S.  W.  904,  allowing  state  to  impeach  witness  by  showing 
contradictory  statements  made  outside  court;  Williford  v.  State,  36 
Tez.  Gr.  424,  37  S.  W.  762,  allowing  state  to  impeach  witness  where 
testimony  hurtful.  See  notes,  40  Am.  St.  Bep.  353;  82  Am.  St.  Bep. 
62,  63;  21  L.  B.  A.  426,  432;  4  L.  B.  A.  161. 

Distinguished  in  State  ▼.  Steeves,  29  Or.  105,  43  Pac.  953,  hold- 
ing contradictory  statements  made  by  witness  inadmissible  to  im- 
peach him. 

Party  Snzinrlsad  at  Unexpected  Testiinoxiy  may  interrogate  witness 
as  to  past  declarations  inconsistent  with  present  testimony,  with  view 
of  refreshing  witness'  memory  or  explaining  party'i^  attitude,  but  not 
to  discredit  witness. 

Approved  in  Adams  v.  State.  34  Fla.  196,  15  So.  908,  holding  error 
to  allow  impeachment  of  witness  where  testimony  not  hurtful;  dis- 
senting opinion  in  Southworth  v.  State,  52  Tex.  Gr.  537,  109  S.  W. 
136,  nuijority  holding  there  was  no  error  in  allowing  county  attorney, 
where  he  claimed  surprise,  to  ask  his  witness  if  he  did  not  tell  him 
that  the  stuff  he  bought  looked  like  beer,  to  which  witness  answered 
in  negative.     See  notes,  8  Am.  St.  Bep.  462;  82  Am.  St.  Bep.  59. 

While  »  Full  Pardon  Bemoyes  Odium  tiom  Person  convicted  of 
felony,  and  qualifies  him  as  a  witness,  it  does  not  remove  question  of 
credibility. 

Approved  in  Dudley  v.  State,  24  Tex.  Ap.  164,  5  S.  W.  650,  hold- 
ing judgment  of  conviction  admissible;  Clayton  v.  State  (Tex.  Gr.), 

22  S.  W.  404,  Ghilds  v.  State  (Tex.  Gr.),  22  S.  W.  1039,  both  holding 
former  convictions  of  defendant  are  admissible  on  credibility;  State 
V.  Black,  15  Mont.  149,  38  Pac.  676,  allowing  on  cross-examination 
to  show  defendant's  conviction  for  felony.  See  notes,  7  Am.  St.  Bep. 
88;  47  Am.  St.  Bep.  915;  82  Am.  St.  Bep.  35,  36. 

24  T^z.  Ap.  80-86,  6  8.  W.  660,  GENTRY  ▼.  STATE. 

The  Fact  That  a  Confession  was  Made  Under  Fear  of  legal  pun- 
ishment does  not  of  itself  render  it  inadmissible. 

Approved  in  Gortez  v.  State,  47  Tex.  Gr.  14,  83  S.  W.  813,  mere 
fact  that  witness  informed  appellant  that  his  codefendant  was  lay- 
ing killing  upon  him  does  not  render  the  testimony  inadmissible; 
Anderson  v.  State  (Tex.  Gr.),  54  S.  W.  582,  allowing  confession  made 
after  warning  with  qualification  by  sheriff  that  it  might  be  better 
to  tell  the  truth.     See  note,  18  L.  B.  A.  (n.  s.)  840. 

24  Tez.  Ap.  86-103,  5  8.  W.  826,  McADAMS  v.  STATE. 

Applications  for  Continnance  to  Procure  Absent  Testimony  are  iH>t 
granted  as  of  right.  When  application  overruled,  new  trial  should 
be  granted  where  desired  evidence  material  and  probably  true  (Gode 
Grim.  Proc,  art.  560,  subd.  6). 

Approved  in  Gordway  v.  State,  25  Tex.  Ap.  418,  8  S.  W.  672,  or- 
dering new  trial,  although  legal  diligence  not  shown. 

Case  Should  not  be  Continued  Because  Facts  Set  Forth  in  applica- 
tion are  material  and  probably  true,  unless  such  facts  are  exculpa- 
tory or  tend  to  discredit  or  explain  inculpatory  facts. 
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Approved  in  Millirons  v.  Stat«,  34  Tex.  Or.  13,  2S  S.  W.  686,  refus- 
ing continuance  where  the  absent  testimony  had  no  material  excul- 
patory bearing. 

Under  Code  of  Criminal  Procedure,  Article  560,  Subdivision  6,  con- 
tinuance to  procure  absent  testimony  should  be  refused  only  when 
conflict  between  inculpatory  facts  and  those  stated  in  application 
is  so  strong  as  to  render  improbable  truth  of  facts  stated  in  appli- 
cation. 

Approved  in  Duffy  v.  State  (Tex.  Or.),  67  S.  W.  420,  following 
rule;  Yantes  v.  State,  49  Tex.  Cr.  404,  94  S.  W.  1020,  holding  if  it 
appeared  that  the  evidence  of  witness  named  in  application  was  of 
material  character,  and  that  faets  are  probably  true,  a  new  trial 
should  be  granted;  Hooper  v.  State,  29  Tex.  Ap.  616,  16  S.  W.  656, 
refusing  new  trial,  holding  absent  testimony  directly  in  conflict  with 
facts  constituting  accused's  guilt;  Pruitt  v.  State,  30  Tex.  Ap.  158, 
16  S.  W.  774,  refusing  continuance,  where  absent  evidence  cumu- 
lative and  immaterial;  Lafferty  v.  State  (Tex.  Cr.),  24  S.  W.  508, 
Lane  v.  State  (Tex.  Civ.),  28  S.  W.  203,  Matthews  v.  State,  41  Tex. 
Cr.  100,  51  S.  W.  915,  all  refusing  continuance  where  absent  testi- 
mony was  probably  not  true;  Land  v.  State,  34  Tex.  Cr.  340,  see  30 
S.  W.  790,  holding  continuance  properly  refused,  absent  testimony 
rebutting  testimony,  without  which  conviction  would  be  sustained; 
Mitchell  V.  State,  36  Tex.  Cr.  306,  36  S.  W.  457,  holding,  on  rehear- 
ing, truth  of  facts  set  forth  in  application  not  improbable;  dissent- 
ing opinion  in  Baines  v.  State,  42  Tex.  Cr.  517,  61  S.  W.  314,  majority 
holding,  where  absent  witness  makes  affidavit  that  he  will  give 
certain  material  evidence,  continuance  should  be  granted. 

Doctrine  of  Cumulative  Facts  not  Applicable  to  Motions  for  con- 
tinuance when  considering  an  application  for  a  new  trial  upon  dis- 
puted faets. 

Approved  in  Burnly  v.  State  (Tex.  Cr.),  14  8.  W.  1009,  reaffirm- 
ing rule;  Riden  v.  State  (Tex.  Ap.),  5  S.  W.  829,  830,  following  rule 
in  companion  case;  Pruitt  v.  State,  30  Tex.  Ap.  159,  16  S.  W.  774, 
Garner  v.  State,  34  Tex.  Cr.  359,  30  S.  W.  783,  and  Bush  v.  State, 
40  Tex.  Cr.  541,  51  S.  W.  239,  all  holding  absent  evidence  cumulative. 
See  note,  122  Am.  St.  Bep.  749. 

24  Tex.  Ap.  103-111,  5  8.  W.  846,  HEARD  ▼.  STATE. 

Charge  as  to  Law  of  Circumstantial  Evidence  is  required  only  when 
evidence  is  wholly  circumstantial.  It  is  unnecessary  where  there  is 
evidence  of  confession. 

Approved  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  hold- 
ing defendant's  confession  sufficient  to  support  verdict;  Surrell  v. 
State,  29  Tex.  Ap.  326,  15  S.  W.  817,  holding  unnecessarily  charging 
as  to  circumstantial  evidence  not  reversible  error.  See  note,  97  Am. 
St.  Eep.  790;  69  L.  B.  A.  206. 

24  Tex.  Ap.  112-121,  5  S.  W.  831,  TINNEY  v.  STATE. 

Where  Person  Finds  Animal  Actray,  Takes  It  Home,  stakes  and 
feeds  it,  be  acquires  such  actual  control  as  will,  under  statute  de- 
fining theft,  support  allegation  of  possession. 

Approved  in  Arcia  v.  State,  28  Tex.  Ap.  202,  12  S.  W.  600,  holding 
allegation  of  ownership  of  money  properly  laid  in  agent. 

Variance  Between  Indictment  Alleging  Ownership  and  possession 
of  horse  in  one  person,  and  pruof  bhowiug  that  though  such  person 
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was  owner,  it  was  in  the  possession  of  another  who  found  it  astray, 
and  took  it  into  his  care,  control,  and  mana^^ement,  is  fatal  to  con> 
yietion. 

Beaffirmed  in  Williams  v.  State,  47  Tex.  Cr.  537,  84  S.  W.  830; 
Williams  v.  State,  26  Tex.  Ap.  134,  9  S.  W.  358;  Alexander  v.  State, 
24  Tex.  Ap.  127,  5  S.  W.  840;  Otero  v.  State,  30  Tex.  Ap.  455,  17 
S.  W.  1082;  Hawkins'  v.  Stete  (Tex.  Cr.),  20  S.  W.  831,  arguendo. 

• 

24  Tex.  Ap.  12&-128,  5  8.  W.  840,  AI«EXaND£B  ▼.  STATE. 

Variance  Between  Indictment  Which  Alleges  Ownership  and  pos- 
session of  stolen  anim<al  in  W.,  and  proof  that  stolen  animal  was 
under  oare,  management,  and  control  of  F.,  who  held  it  for  W.,  is 
fatal  to  conviction  for  theft  of  said  animal. 

Beaffirmed  in  WilHams  v.  State,  47  Tex.  Cr.  537,  84  S.  W.  830; 
Williams  v.  State,  26  Tex.  Ap.  134,  9  S.  W.  358. 

Miscellaneous. — Cited  in  Price  v.  State,  55  Tex.  Cr.  159,  115  S.  W. 
586,  not  necessary,  where  possession  is  alleged  in  special  owner  to 
allege  that  special  owner  was  holding  property  for  general  owner; 
Kennon  v.  State,  46  Tex.  Cr.  361,  82  S.  W.  518,  to  point  that  omission 
in  charge  on  law  of  ownership  ot  word  "actual"  is  not  reversible 
error. 

24  Tex.  Ap.  128-130,  6  8.  W.  839,  McCnrLLOUGH  ▼.  STATE. 

Assault  Witb  Intent  to  Murder  is  not  Established  unless  two  things 
concur:  the  assault  with  ability  to  commit  it,  and  a  specific  intent 
to  kill. 

Approved  in  Moore  v.  State,  26  Tex.  Ap.  333,  9  S.  W.  611,  holding 
instruction  that  if  defendant  in«tended  to  do  serious  bodily  injury 
as  would  probably  result  in  death,  he  would  be  guilty  of  assault 
with  intent  to  murder,  fatally  erroneous;  Trevinio  v.  State,  27  Tex. 
Ap.  380,  11  S.  W.  449,  and  Wood  v.  State,  27  Tex.  Ap.  403,  11  S.  \V. 
450,  holding  voluntary  discontinuance  of  attack  not  disproving  intent 
to  murder;  Hooper  v.  State,  29  Tex.  Ap.  617,  16  S.  W.  657,  holdinfr 
instructions  as  to  intent  sufficient;  Watta  v.  State,  30  Tex.  Ap.  537, 
17  S.  W.  1094,  holding  intent  not  disproved  by  fact  that  pistol  was 
accidentally  discharged;  Passmore  v.  State  (Tex.  Cr.),  64  S.  W.  1040, 
holding  charge  sufficient,  though  not  defining  murder. 

Evidence  Showing  That  ftom  Position  of  Parties  it  was  utterly 
impossible  for  defendant  to  have  shot  the  person  threatened,  coupled 
with  opinion  of  witnesses  that  defendant's  intention  was  merely  to 
alarm,  establishes  an  assault  with  intent  to  alarm  and  not  with  intent 
to  kill. 

Approved  in  Blackwell  v.  State,  33  Tex.  Cr.  280,  26  S.  W.  398, 
Moore  v.  State,  33  Tex.  Cr.  311,  26  S.  W.  404,  and  Moore  v.  State, 
33  Tex.  Cr.  353,  26  S.  W.  405,  all  holding  evidence  established  case 
of  aggravated  assault. 

Overruled  in  Pearce  v.  State,  37  Tex.  Cr.  645,  40  S.  W.  806,  holding 
using  defective  gun  in  threatening  manner  simple,  and  not  aggra- 
vated, assault. 

Party  le  QuUty  of  Aggrayated  Assault  Who  Uses  ^  a  dangerous 
weapon  for  purpose  of  frightening  or  alarming  another. 

Distinguished  in  Haygood  v.  State,  51  Tex.  Cr.  619,  103  S.  W.  891, 
holding  under  like  eircumstances  guilty  of  simple  assault. 


24  Tex.  Ap.  132-162     NOTES  ON  TEXAS  EEPORTS.  640 

To  Oonstitute  Assault  With  Intent  to  Murder,  it  must  appear  tliat 
there  existed  in  mind  of  offender  a  specific  intent  to  kill. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  77  S.  W.  447,  following 
rule;  Prescott  v.  State,  52  Tex.  Cr.  37,  105  8.  W.  193,  holding  charge 
erroneous  that  authorizes  conviction  for  assault  with  intent  to  mur- 
der upon  proof  that  assault  was  with  intent  to  inflict  "serious  bodily 
harm." 

24  Tex.  Ap.  132-137,  5  S.  W.  662,  DWYEB  ▼.  STAO^. 

Indictment  for  Obtaining  Money  by  False  Pretenses  and  mis- 
representations must  set  out  words  used  by  accused.  Hence,  when 
the  words  are  embodied  in  an  instrument,  the  instrument  should 
be  set  forth,  as  in  forgery. 

Approved  in  Doxey  v.  State,  47  Tex.  Or.  506,  84  S.  W.  1062,  fol- 
lowing rule.    See  note,  10  L.  B.  A.  305,  306. 

Overruled  in  Commonwealth  v.  Mulrey,  170  Mass.  108,  49  N.  E. 
93,  holding  indictment  need  not  set  out  words  constituting  false 
pretense. 

24  Tex.  Ap.  137-141,  5  &  W.  661,  NICHOLS  ▼.  STATE. 
If  Instrument  be  One  not  Likely  to  Produce  Death,  it  is  not  to  be 

presumed  that  death  was  designed  unless  from  manner  of  use  such 
intention  evidently  appears. 

Approved  in  Danforth  v.  State,  44  Tex.  Cr.  113,  69  S.  W.  162,  fol- 
lowing rule;  Washington  v.  State,  53  Tex.  Cr.  482,  126  Am.  St.  Bep. 
800,  110  S.  W.  752,  reversing  for  failure  to  charge  that  it  was  not  to 
be  presumed  that  death  was  designed  when  instrument  used  was  not 
deadly  one,  unless  from  manner  of  its  use  it  evidently  appeared; 
Craiger  v.  State,  48  Tex.  Cr.  507,  88  S.  W.  212,  holding  court  should 
have  charged  articles  717  and  719  of  Penal  Code,  relating  to  homicide 
when  committed  by  instrument  not  likely  to  produce  death. 

24  Tex.  Ap.  141-153,  5  S.  W.  848,  COLLINS  v.  STATE. 

Wben  Testimony  of  Absent  Witnesses  in  Light  of  Evidence  adduced 
at  trial  is  not  probably  true,  the  refusing  application  for  continuance 
presents  no  cause  for  new  trial. 

Approved  in  Garza  v.  State  (Tex.  Cr.),  49  S.  W.  104,  continuance 
was  properly  refused  when  proposed  testimony  was  not  inconsistent 
with  defendant's  guilt. 

A  Principal  Offender  in  Crime  of  Theft  is  One  Who  was  Present  and 
participated  in  theft,  or  who  was  doing  something  at  time  of  per- 
petration showing  an  "acting  together"  with  the  actual  offender. 

Approved  in  Phillips  v.  State,  26  Tex.  Ap.  248,  8  Am.  St.  Bep.  477, 
9  S.  W.  560,  holding  refusal  to  instruct  that  in  felony  one  charged  as 
principal  cannot  be  convicted  as  accomplice  error;  Mason  v.  State, 
31  Tex.  Cr.  310,  311,  20  S.  W.  565,  566,  holding  defendant  was  prin- 
cipal, though  not  present  when  forged  checks  presented. 

When  Confession  Comprehends  Statement  of  Facts  Found  to  b« 
True,  it  is  admissible,  though  made  by  accused  while  under  arrest  and 
without  being  warned. 

See  note,  53  L.  B.  A.  406. 

24  Tex.  Ap.  163-162,  6  S.  W.  184,  WOODSON  ▼.  STATE. 

Plea  to  Jurisdiction  of  Court  That  Venue  should  have  been  changed 
to  district  court  of  county  nearest  county  wherein  indictment  was 
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presented  is  futile;  discretion  confided  to  district  judges  to  change 
venue  of  own  motion  is  judicial  and  not  personal,  and  not  reviewablei 
unless  abused  to  prejudice  of  accused. 

Approved  in  Frizzell  v.  State,  30  Tex.  Ap.  54,  18  S.  W.  752,  re- 
affirming rule;  Nite  v.  State  (Tex.  Cr.),  54  S.  W.  766,  refusing  to 
review  trial  court's  discretion  in  changing  venue  of  own  motion. 

Unless  Official  Character  Directly  in  Issue  between  public  and 
officer,  it  can  be  proven  by  parol  without  production  of  commission 
or  other  written  evidence;  sufficient  to  &how  person  a  de  facto  officer. 

Approved  in  Goslin  v.  Commonwealth,  121  Ky.  698,  90  S.  W.  225, 
and  De  Lucenay  v.  State  (Tex.  Cr.),  68  S.  W.  797,  both  following 
rule;  Mahon  v.  State,  46  Tex.  Cr.  237,  79  S.  W.  29,  holding  not  neces- 
sary to  introduce  deputation  of  county  clerk,  for  its"  contents  could 
have  been  proven  by  parol  evidence;  however,  no  error  in  admitting 
same;  Jacobs  v.  State,  28  Tex.  Ap.  83,  12  S.  W.  409,  Shely  v.  State,  35 
Tex.  Cr.  193,  2  S.  W.  902,  and  Hardin  v.  State,  40  Tex.  Cr.  217,  49  S. 
W.  610,  all  allowing  parol  evidence  of  official  character  of  deputy 
sheriff;  State  v.  Geer,  48  Kan.  756,  30  Pac.  237,  holding  official  char- 
acter of  justice  of  peace  proved  without  putting  in  evidence  of  com- 
mission. 

Witness  may  be  Asked  on  Crosa-ezamtnation,  "Have  you  not  been 
confined  in  the  penitentiary  for  crime f"  where  object  of  question  is 
to  affect  credibility  of  witness. 

Approved  in  Lee  v.  State,  45  Tex.  Cr.  62,  73  S.  W.  408,  holding  it 
competent  to  admit  in  evidence,  for  purpose  of  impeachment,  indict- 
ments which  charged  witness  with  crime  who  admitted  on  cross- 
examination  that  he  had  been  in  jail;  Bearden  v.  State,  44  Tex.  Cr. 
583,  73  S.  W.  19,  holding  credibility  of  defendant  who  testified  in  his 
own  behalf  may  be  attacked  by  showing  former  indictment  against 
him;  Clayton  v.  State  (Tex.  Cr.),  22  S.  W.  404,  previous  conviction  is 
allowable  to  impeach  credibility;  Carroll  v.  State,  32  Tex.  Cr.  435,  40 
Am.  St.  Bep.  790,  24  8.  W.  102,  allowing  question  as  to  whether  wit- 
ness was  under  indictment  for  theft;  Payne  v.  State,  40  Tex.  Cr.  292, 
50  S.  W.  363,  allowing  defendant  to  be  asked  "whether  he  had  been 
indicted  for  a  felony." 

Distinguished  in  Brittain  v.  State,  36  Tex.  Cr.  410,  37  S.  W.  758, 
holding  defendant  on  cross-examination  cannot  be  asked  whether  he 
was  under  indictment  for  misdemeanora. 

Bill  of  Exception  to  Action  of  Trial  Court  in  Excluding  Testimony 
wiU  not  be  considered  by  appellate  court  unless  it  shows  the  relevancy 
and  materiality  of  excluded  testimony. 

Approved  in  Ford  v.  State,  41  Tex.  Cr.  7,  51  S.  W.  937,  where  part 
of  testimony  only  is  admissible,  party  complaining  must  show  ad- 
missible part  in  bill  of  exceptions;  Castlin  v.  State  (Tex.  Cr.),  57  S. 
W.  828,  holding  assignment  of  error  insufficient  where  particular  ob- 
jection not  stated. 

Oharge  of  Court  is  Deficient  in  Falling  to  Instruct  Jury  as  to  legal 
meaning  of  term  willful;  but  exception  must  be  reserved  to  omission. 

Cited  in  Windon  v.  State,  56  Tex.  Cr.  199,  119  S.  W.  310,  arguendo. 

24  Teat.  Ap.  163-164,  5  S.  W.  649,  DUDLEY  v.  STATE. 

A  Person  Convicted  of  Felony  is  not  Restored  to  Competency  to 
testify  as  a  witness  by  a  conditional  pardon. 

5  Tex.  Notes — 41 
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Beaffirmed  in  McGee  v.  State,  29  Tex.  Ap.  597,  16  S.  W.  422;  con- 
curring opinion,  Gaskins  y.  State  (Tex.  Or.),  3S  S.  W.  471,  majority 
not  passing  on  the  question. 

Fact  of  Former  Conviction  of  a  Felony  is  Admissible  for  purpose  of 
affecting  the  credibility  of  the  convicted  person  as  a  witness. 

Eeaffirmed  in  Childs  y.  State  (Tex.  Cr.),  22  S.  W.  1039. 

24  Tex.  Ap.  164-166,  5  &  W.  661,  WEBB  ▼.  STATE. 

Essential  to  Validity  of  a  Conviction  for  Adultery  that  evidence 
show  that  one  of  parties  was  married  at  time  of  alleged  adulterous 
acts. 

Approved  in  Garland  v.  State,  51  Tex.  Cr.  645,  104  S.  W.  899,  fol- 
lowing rule. 

Miscellaneous.— Clayton  v.  State  (Tex.  Cr.),  22  S.  W.  404,  mis- 
cited — apparently  intended  for  preceding  case. 

24  Tex.  Ap.  167-169,  5  S.  W.  650,  LITTI^FIELD  y.  STATE. 

In  Prosecution  for  Perjury  Committed  upon  Trial  of  One  for 
Burglary,  it  was  error  for  trial  court,  where  indictment  and  judgment 
against  one  charged  with  burglary  was  introduced  in  evidence  not  to 
instruct  jury  as  to  legitimate  purpose  of  such  evidence. 

Approved  in  Kitchen  y.  State,  26  Tex.  Ap.  172,  9  S.  W.  463,  holdidg 
error  not  to  instruct  that  judgment  of  acquittal  not  proof  of  defend- 
ant's perjury;  Gatlin  v.  State,  40  Tex.  Cr.  118,  49  S.  W.  88,  holding 
error  not  to  charge  that  contradictory  statements  were  admitted  for 
weighing  witness'  credibility;  Wolf  v.  State  (Tex.  Cr.),  53  S.  W.  109, 
sustaining  charge  limiting  evidence  of  other  forged  checks  in  forgery 
case. 

Distinguished  in  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  86, 
holding  instruction  unnecessary  where  mere  formal  parts  of  record 
introduced  in  evidence. 

24  Tex.  Ap.  170-181,  6  8.  W.  685,  BEOWN  v.  STATE. 

In  Prosecution  for  Perjury,  Wbere  Witness  was  Under  Like  Indict- 
ment with  defendant,  such  indictment  was  admissible  in  evidence  to 
show  credibility  of  witness  or  motive  in  testifying.  Court,  failing, 
however,  to  limit  effect  of  evidence,  did  not  commit  error,  its  ad- 
mission not  unduly  influencing  jury. 

Approved  in  Weaver  v.  State,  46  Tex.  Cr.  625,  81  S.  W.  44,  follow- 
ing rule;  Hamblin  v.  State,  41  Tex.  Cr.  140,  50  S.  W.  1022,  holding 
evidence  admissible  that  might  connect  defendant  with  another  crime, 
though  remote,  as  tending  to  show  motive;  Renfro  v.  State,  42  Tex. 
Cr.  404,  56  8.  W.  1017,  holding,  on  trial  for  murder  growing  out  of 
pending  prosecution  against  defendant  for  slandering  daughters  of 
deceased,  that  it  was  competent,  as  tending  to  show  motive,  to  intro- 
duce complaint  and  information  for  slander;  Strang  v.  State,  32  Tex. 
Cr.  229,  22  S.  W.  681,  refusing  to  reverse  though  evidence  of  em- 
bezzlement of  other  funds  not  limited. 

24  Tex.  Ap.  181-195,  6  8.  W.  35,  MASSENGAIiE  y.  STATE. 

Charge  That  Eyery  Man  is  Sane  and  Besponslble  for  Acts  until 
contrary  shown,  and  that  burden  of  proving  insanity  is  upon  defend- 
ant, correctly  states  the  law,  and  is  not  open  to  objection  that  undue 
stress  is  laid  upon  presumption  of  sanity  and  burden  of  proving  in- 
sanity. 
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Beaffirmed  in  State  ▼.  Lewis,  20  Nev.  355,  22  Pac.  249.  Approved 
in  State  t.  Porter,  213  Mo.  61,  127  Am.  St.  Rep.  589,  111  S.  W.  533, 
holding  testimony  in  regard  to  eonduct  of  defendant  after  crime  is 
admissible  and  is  not  to  be  considered  self-serving  where  defense  of 
insanity  is  an  issue.    See  notes,  39  L.  B.  A.  739;  36  L.  B.  A.  723. 

24  Tel:.  Ap.  195-200,  6  8.  W.  847,  BUCHANAN  ▼.  STATE. 

Where  Proof  ShowB  Force  was  Used  in  Perpetrfttlon  of  Burglary, 
an  indictment  alleging  that  burglary  was  committed  by  means  of 
force,  threats  and  fraud,  and  that  defendant  did  break  and  enter 
house  without  alleging  particular  time,  is'  sufficient  to  support  con- 
viction for  either  day  or  night-time  burglary. 

Approved  in  Montgomery  v.  State,  55  Tex.  Cr.  506,  116  S.  W.  1162, 
following  rule;  Sampson  v.  State  (Tex.  Or.),  20  S.  W.  708,  Rodriguez 
V.  State  (Tex.  Cr.),  26  S.  W.  406,  both  sustaining  similar  indictment; 
Williams  v.  State  (Tex.  Ap.),  13  S.  W.  609,  Costello  v.  State  (Tex. 
Cr.),  21  S.  W.  360,  burglarious  entry,  if  at  night,  must  be  by  force; 
hence  entry  through  open  door  not  sufficient;  Duke  v.  State  (Tex.  Cr.), 
57  S.  W.  653,  holding  on  rehearing  jury  should  have  been  instructed 
to  acquit  if  entry  made  through  open  door. 

Bill  of  ExceptiODs  to  Exclusion  of  Testimony  will  not  be  considered 
by  appellate  court,  unless  materiality  and  relevancy  of  such  testimony 
is  shown. 

Reaffirmed  in  Ellington  v.  State,  48  Tex.  Cr.  163,  87  S.  W.  154; 
Cline  V.  State,  34  Tex.  Cr.  348,  30  S.  W.  801;  Adams  v.  State,  35  Tex. 
Cr.  297,  33  S.  W.  356;  Ford  v.  State,  41  Tex.  Cr.  7,  51  S.  W.  937;  Duffy 
V.  State,  41  Tex.  Cr.  393,  55  S.  W.  177;  McAnally  v.  State  (Tex.  Cr.), 
57  S.  W.  833;  Brown  v.  State,  43  Tex.  Cr.  294,  65  S.  W.  529. 

Distinguished  in  McGlasson  v.  State,  38  Tex.  Cr.  362,  43  S.  W.  95, 
holding  bill  of  exceptions  establishes  a  prima  facie  case  as  to  in- 
admissibility of  evidence  admitted. 

24  Tex.  Ap.  202-207,  5  S.  W.  664,  McCUBAVItAND  ▼.  STATE. 

Evidence  That  Defendant  Threw  Prosecutrix  to  Ground,  got  strad- 
dle of  and  tried  to  pull  her  clothes  up,  but  was  frightened  away 
before  accomplishing  purpose,  is  sufficient  to  support  conviction  for 
assault  with  intent  to  commit  rape. 

Approved  in  Walton  v.  State,  29  Tex.  Ap.  165,  15  S.  W.  646,  hold- 
ing jury  should  have  been  instructed  as  to  what  constituted  rape. 

24  Tex.  Ap.  207-215,  5  &  W.  863,  STEAQALD  ▼.  STATE. 

Medical  Expert  is  not  Permitted  to  Qive  Opinion  as  individual  on 
matters  concerning  which  the  jury  is  as  competent  to  form  an  opinion. 
Error  to  allow  medical  expert  to  state  his  opinion  as  to  how  injuries 
were  inflicted. 

Approved  in  Brown  v.  State,  55  Ark.  599,  18  S.  W.  1052,  holding 
medical  expert's  opinion  inadmissible  to  prove  either  position  of  de- 
ceased or  person  inflicting  wound. 

"Where  Medical  Expert  Gives  Opinion  on  liiatters  Concerning  Which 
the  Jury  is  as  competent  to  form  an  opinion,  the  admission  of  such 
testimony,  while  error,  will  not  be  regarded  as  material. 

Approved  in  Coyle  v.  State,  31  Tex.  Cr.  608,  21  S.  W.  766,  holding 
Admission  of  expert's  testimony  as  to  position  of  arm  harmless  error. 
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24  Tex.  Ap.  216-226,  6  S.  W.  187,  AIiLEN  ▼.  STATE. 

When  One  WUlfUlly  Begins  Deadly  OonHict  to  have  pretext  to 
kill  adversary  or  do  him  great  bodily  harm,  the  killing  will  be  mur- 
der, no  matter  to  wliat  extremity  each  person  reduced  ae  a  conse- 
quence. 

Approved  in  Levy  t.  State,  28  Tex.  Ap.  212,  19  Am.  St.  Bep.  832, 
12  S.  W.  598,  holding  upon  evidence  defendant  cannot  invoke  plea  of 
self-defenee;  State  v.  Bone,  114  Iowa,  548,  87  N.  W.  511,  upholding 
eh&rge  which  instructed  that  where  defendant  armed  himself  for 
purpose  of  engaging  in  future  conflict  with  deceased,  that  such  act 
is  evidence  of  malice  and  intent.    See  note,  45  L.  B.  A.  689,  705. 

Where  Undispated  Facts  Manifestly  Show  Intent  of  Accused  in 
renewing  quarrel,  failure  of  court  to  instruct  thereon  is  not  error; 
the  court  should  charge  as  to  intent  only  when  it  is  an  open  quee- 
tion. 

Distinguished  in  Meuly  v.  State,  26  Tex.  Ap.  305,  8  Am.  St.  Bep. 
485,  9  S.  W.  566,  holding  jury  should  have  been  instructed  as  to 
accused's  intent  in  creating  necessity. 

24  Tex.  Ap.  226-229,  5  S.  W.  666,  EX  PABTE  BOSSON. 

AppfeUate  Court  has  Jurisdiction  to  Hear  and  Determine  second 
application  for  habeas  corpus,  where  important  testimony  has  been 
obtained,  which,  though  not  newly  discovered,  was  not  in  relator's 
power  to  produce  at  former  hearing. 

Approved  in  Ex  parte  Angus,  28  Tex.  Ap.  295,  12  S.  W.  1100, 
holding  unneceseary  for  appellate  court  to  determine  whether  judge 
fa&d  jurisdiction,  in  order  to  determine  whether  applicant  entitled 
to  bail. 

24  Tex.  Ap.  230-231,  5  8.  W.  830,  WEULiS  ▼.  STATE. 

Bepeal  of  Local  Option  Law  Pending  an  Appeal  from  conviction 
for  ita  violation  annuls  oonviction. 

Approved  in  Hall  v.  State,  52  Tex.  Or.  198,  106  S.  W.  150,  apply- 
ing rule  in  prosecution  for  violation  of  game  law. 

24  Tex.  Ap.  231-234,  5  Am.  St.  Bep.  879,  5  8.  W.  857,  WHITE  ▼. 
STATE. 

An  Indictment  Charging  Theft  of  Property  of  Corporation  must 
both  describe  co>rporation  by  its  corporate  name  and  allege  that  it 
is  a  corporation.  Allegation  that  property  belonged  to  "Mo.  P.  Bway 
Company"  is  insufficient. 

Approved  in  Thurmond  v.  State,  30  Tex.  Ap.  540,  17  S.  W.  1098, 
holding  indictment  fatally  defective  where  incorporation  not  alleged; 
Martin  v.  State  (Tex.  Ap.),  5  S.  W.  859,  reversing  on  ground  of  being 
companion  case  to  cited  case;  Hutton-  v.  State  (Tex.  Cr.),  38  S.  W. 
209,  indictment  ehould  allege  that  defnauded  company  was  incor- 
porated or  a  copartnership;  Boby  v.  State,  41  Tex.  Cr.  155,  51  S.  W. 
1115,  applying  rule  in  prosecution  againat  banking  firm  for  receiving 
deposit  after  insolvency. 

Distinguished  in  Usher  v.  State,  47  Tex.  Cr.  96,  81  8.  W.  311,  in 
indictment  for  forgery  of  note  in  favor  of  bank,  it  ia  unnecessary 
by  explanatory  averments  to  state  whether  bank  was  incorporated; 
St^tllinge  V.  State,  29  Tex.  Ap.  222,  15  S.  W.  717,  holding  sufficieDt 
allegation  "that  money  was  property  of  incorporated  company,  to 
wit,  the  Singer  Manufacturing  Company";  Webb  v.  State,  39   Tex. 
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Cr.  535,  47  S.  W.  357,  holding  unnecessary  to  allege  that  bank  upoa 
which  false  note  drawn  a  corporation;  Brown  y.  State  (Tex.  Cr.}, 
43  S.  W.  987,  rule  not  applicable  where  the  failure  to  allege  was  in 
regard  to  corporation  other  than  the  one  defrauded. 

Alisoellfuieous. — Cited  in  State  v.  James,  194  Mo.  275,  92  8.  W. 
682,  and  State  v.  Jones,  168  Mo.  403,  68  3.  W.  567,  both  to  point 
that  defendant  can  take  advan<tage  of  defect  in  indictment  in  su- 
preme court  ior  first  time;  Price  v.  State,  55  Tex.  Cr.  160,  115  S. 
W.  587. 

24  Tex.  Ap.  235-242,  5  8.  W.  840,  QUEST  ▼.  STATE. 

Property  Coming  Lawfully  into  One's  Possession,  no  subsequent 
appropriation,  however  fraudulent,  will  make  such  appropriation 
theft  unless  possession  was  obtained  by  false  pretext,  or  there  existed 
at  time  such  possession  was  acquired  a  fraudulent  intent  to  deprive 
owner  of  property  and  appropriate  same. 

Approved  in  Cunningham  v.  State,  27  Tex.  Ap.  482,  11  S.  W. 
486,  holding  charge  error  which  authorized  conviction,  where  fraudu- 
lent intent  conceived  subsequent  to  lawful  possession;  Nichols  v. 
State,  28  Tex.  Ap.  107,  12  S.  W.  500,  holding  court  erred  in  failing 
to  charge  that  fraudulent  intent  conceived  after  lawful  possession 
obtained  would  not  constitute  theft;  State  v.  Storts,  138  Mo.  138, 
39  S.  W.  486,  holding  state  failed  to  show  that  defendant  intended 
to  appropriate  money  at  time  of  receipt. 

MisoellaneouA.— Taylor  v.  State,  25  Tex.  Ap.  102,  see  7  S.  W.  862, 
miscited. 

24  TOL  Ap.  242-245,  6  8.  W.  84,  HUTOHINaS  ▼.  STATE. 

In  Scire  Facias  Proceedinge  the  Principal  Need  not  be  Serred 
with  notice. 

Approved  in  Sims  v.  State,  41  Tex.  Cr.  441,  55  S.  W.  179,  notice  of 
state's'  intention  to  amend  recitals  of  judgment  nisi  and  scire  facias 
need  not  be  served  on  principal. 

Being  Essential  for  Writ  of  Scire  Facias  to  Show  on  Face  by 
proper  averment  that  there  is  no  actual,  though  there  may  be  ap- 
parent, variance  in  names  of  parties  to  bond,  and  same  rules  govern- 
ing amendment  of  scire  facias  as  citation  and  petition  in  civil 
action,  it  was  proper  to  allow  amendment,  averring  that  ''W.  J. 
McCnllock"  named  in  bond  and  "J.  MoCullock"  named  in  writ  were 
one  and  same  person. 

Approved  in  Burris  v.  State,  34  Tex.  Cr.  553,  31  S.  W.  396, 
holding  second  forfeiture  of  bail  bond  without  authority  of  law 
and  void;  Whitener  v.  State,  38  Tex.  Cr.  148,  41  S.  W.  596,  court 
authorized  to  hold  name  "Jos.  Marx''  signed  to  bond  and  "J.  Marx" 
signed  to  indictment  meant  same  person. 

24  Tex.  Ap.  245-251,  6  S.  W.  138,  CONNEB  ▼.  STATE. 

Variance  Between  Indictment  Alleging  Ownership  and  possession 
of  stolen  animal  to  be  in  one  "J.  C.  Benton"  and  proof  which  estab- 
lished possession  in  one  "D.  H.  Benton,"  who  borrowed  animal  from 
''J.  C.  Benton,"  is  fatal  to  conviction  for  theft. 

Approved  in  Williams  v.  State,  42  Tex.  Cr.  19,  57  S.  W.  93,  holding 
poBsession  in  person  using  cow  for  milking  purposes  and  not  in 
owner. 
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Wbere  Owner  of  Stolen  Horse  Knew  Nothing  of  Flan  for  entrap- 
ping defendant  nor  suggested  theft  to  him,  nor  induced  him  to 
commit  it,  no  question  of  owner's  coneent  arises  ae  would  protect 
defendant  in  the  commission  of  theft. 

Approved  in  Bobineon  t.  State,  34  Tex.  Or.  75,  53  Am.  St.  Bep. 
701,  29  S.  W.  40,  holding  employment  of  detective  and  owner's 
knowledge  of  intended  theft  not  constituting  consent.  Sep  note, 
88  Am.  St.  Bep.  598. 

Distinguished  in  Crowder  v.  State,  50  Tex.  Cr.  93,  96  S.  W.  935, 
holding  court  did  not  err  in  instructing,  where  defendant  hired  de- 
tective, that  if  intent  to  eteal  on  part  of  defendant  originated  with 
such  detective,  it  would  be  taking  with  consent  of  owner. 

Actual  Manual  Posaession  Unnecessary  to  Constitute  Theft  under 
our  code.  Defendant  guilty  of  theft  though  caught  in  act  of  taking 
possession. 

Approved  in  Harris  v.  State,  29  Tex.  Ap.  103,  25  Am.  St.  Bep.  719, 
14  S.  W.  391,  holding  defendant  guilty  of  theft  where  he  "unlocked 
and  pulled  out  drawer";  Kennon  v.  State,  46  Tex.  Cr.  361,  82  S.  W. 
518,  holding  mere  faet  that  court  failed  to  use  word  "actual"  would 
not  authorize  reversal.    See  note,  88  Am.  St.  Bep.  565. 

24  Tex.  Ap.  251-274,  5  Am.  St.  Bep.  882,  6  8.  W.  842,  TILLEBY  T. 
STATE. 

Where  Evidence  Did  not  Show  That  Accused  had  Forfeited  Bight 
of  self-defense  by  seeking  and  provoking  difficulty,  it  wae  error  for 
court  to  charge  thereto. 

See  notes,  38  Am.  St.  Bep.  81;  45  L.  B.  A.  706. 

Correct  Bule  aa  to  Law  of  Apparent  Danger  la  Where  it  reason- 
ably appears  to  defendant  that  anger  exists,  and  he  acts  under  such 
belief,  then  he  is  justified  in  defending  againet  it  as  though  it  were 
real.    Charge  that  belief  should  be  an  honest  one  incorrect. 

Approved  in  Meuly  v.  State,  26  Tex.  Ap.  305,  8  Am.  St.  Bep.  484, 
9  S.  W.  566,  holding  court  insufficienitly  charged  as  to  intent  with 
which  accused  provoked  conflict.  See  notes,  6  Am.  St.  Bep.  781;  8 
Am.  St.  Bep.  435;  15  Am.  St.  Bep.  263;  24  Am.  St.  Bep.  849;  29  Am. 
St.  Bep.  257;  3  L.  B.  A.  (n.  e.)  538,  540. 

Law  of  Self-defense  Should  be  Oiven  Directly,  concneetedly,  and 
affirmatively,  to  ehow  applicability  to  facts.  Instruction  as  to 
threats  made  by  deceased  should  have  been  given  in  connection  with 
portion  of  charge  relating  to  self-defense. 

Approved  in  Fields  v.  State,  134  Ind.  52,  32  N.  E.  782,  holding  law 
of  self-defense  not  plainly  and  affirmatively  stated  to  jury.  See 
notes,  5  Am.  St.  Bep.  893;  13  Am.  St.  Bep.  711. 

Defendant  can  Show  That  Deceased  had  No  Probable  Cause  to 
charge  him  with  crime,  that  deceased  knew  charge  to  be  untrue, 
and  that  enmity  aroee  out  of  different  matter. 

Approved  in  Hawthorne  v.  State,  28  Tex.  Ap.  215,  12  S.  W.  605, 
holding  competent  for  defendant  to  prove  his  innocence  of  the  ac- 
cusation of  theft. 

Objection  to  Question  "Whether  Witness  Found  Any  Evidence 
connecting  defendant  with  alleged  crime"  properly  sustained.  Wit- 
ness must  give  facts  and  not  conclusions. 

See  notes,  5  Am.  St.  Bep.  908;  38  Am.  St.  Bep.  149;  42  Am.  St. 
Bep.  97. 
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DedaratiODB  of  Conspirator  Made  After  Commission  of  Homicide 
are  not  admissible  in  evidence  on  behalf  of  defendant  charged  with 
killing  co-conspirator. 

See  notes,  7  Am.  St.  Bep.  637;  89  Am.  St.  Bep.  703. 

The  Fact  That  Defendant's  Counsel  Denounced  One  Tabler  as  a 
co-conspirator,  where  evidence  established  conspiracy  between  Tabler 
and  deceased  to  kill  defenidant,  does  not  justify  counsel  for  state 
to  go  outside  of  record  and  of  own  knowledge  recount  circumstances 
of  subsequent  killing  of  Tabler,  such  matters  being  foreign  and 
prejudicial  to  defendant. 

Approved  in  Smith  v.  State,  55  Tex.  Or.  571,  117  S.  W.  971, 
McKinley  v.  State,  52  Tex.  Cr.  184,  106  S.  W.  343,  and  Jenkins  v. 
State,  49  Tex.  Cr.  464,  122  Am.  St.  Bep.  812,  93  S.  W.  730,  all  fol- 
lowing rule.  See  notes,  9  Am.  St.  Bep.  560;  10  Am.  St.  Bep.  376; 
46  L.  B.  A.  672. 

Argument  by  Counsel  for  Prosecution  must  be  Confined  to  record. 

Approved  in  Davis  v.  State,  54  Tex.  Cr.  253,  114  8.  W.  374,  holding 
court  erred  in  not  granting  a  new  trial  where  argument  of  county 
attorney  was  not  supported  by  evidence. 

24  Tex.  Ap.  274-284,  5  8.  W.  852,  BBOOKS  ▼.  STATE. 

To  Justify  Homicide  on  Oround  of  Self-defense,  it  must  appear 
that  at  time  of  homicide  deceased  did  some  act  indicating  present 
ynirpose  to  take  defendant's'  life,  or  do  him  serious  bodily  harm. 
Mere  knowledge  that  deceased  had  made  threats  and  was  of  a  dan- 
{^erous  character  not  sufficient. 

Approved  in  McDade  v.  State,  27  Tex.  Ap.  687,  11  Am.  St.  Bep. 
221,  11  S.  W.  674,  holding  court  did  not  err,  declining  to  charge  as 
to  manslaughter,  deceased  showing  no  disposition  to  execute  threats. 

24  Tex.  Ap.  284-287,  6  S.  W.  39,  MELTON  ▼.  STATE. 

Attempt  to  Commit  Bape  is  a  Distinct  Offense,  with  elements  dif- 
ferent from  "rape"  or  assault  to  rape.  A  conviction  can  be  had 
under  indictment  charging  attempt  to  rape  without  alleging  specific 
offense  of  rape. 

Reaffirmed  in  Beagan  v.  State,  28  Tex.  Ap.  231,  19  Am.  St.  Bep. 
S34,  12  S.  W.  602;  Franklin  v.  State,  34  Tex.  Cr.  210,  29  S.  W.  1088. 
Cited  in  Lee  v.  State,  44  Tex.  Or.  359,  370,  72  S.  W.  1008,  1014,  61 
L.  B.  A.  904,  to  point  that  article  636,  Penal  Code,  relating  to  where 
fraud  consists  of  some  stratagem  by  which  woman  is  induced  to  be- 
lieve offender  is  her  husband,  is  applicable  only  to  single  woman. 
See  note,  20  Am.  St.  Bep.  747. 

Miscellaneous. — Cited  in  Holloway  v.  State,  54  Tex.  Cr.  475,  113 
S.  W.  934,  as  to  definitions  of  attempt  to  rape. 

24  Tex.  Ap.  287-289,  6  8.  W.  303,  MELTON  ▼.  STATE. 

To  Constitute  a  Nocturnal  Burglary  Under  the  Statute,  the  house 
must  have  been  entered  by  force,  threats,  or  fraud. 

Approved  in  Bodriguez  v.  State  (Tex.  Cr.),  26  S.  W.  406,  entry  by 
force  is  sufficient  whether  by  night  or  day  time. 

Entiy  into  a  House  Through  an  Open  Door  without  occupant's 
consent  and  without  using  any  force  will  not  sustain  indictment  for 
burglary  "by  force  in  the  night-time." 

Beaffiimed  in  Williams  v.  State  (Tox.  Ap.),  13  S.  W.  609. 
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24  Tex.  Ap.  290-299,  6  S.  W.  40,  SMITH  ▼.  STATE. 

Transcript  on  Appeal  from  Judgment  Bendered  In  Trial  presided 
over  by  special  judge  must  abow  reasons  and  manner  of  his  selection, 
that  he  took  constitutional  oath  of  office  and  that  same  was  entered 
upon  minutee  of  court. 

Distinguished  in  Schwartz  v.  State,  38  Tez.  Cr.  28,  40  S.  W.  976, 
holding  appointment  and  qualification  of  epecial  judge  need  not  ac- 
company order  of  transfer;  State  v.  Holmea^  12  Wash.  177,  40  Pac. 
738,  holding,  in  absence  of  contrary  showing,  visiting  judge  properly 
acquired  jurisdiction. 

Where  Purchase  of  Stolen  Animal  was  Only  Defense  made  and 
put  in  issue  by  evidence,  it  was  duty  of  court,  under  appropriate 
instructions  to  submit  it  to  jury,  whose  province  it  was'  to  pass  upon 
its  truth. 

Approved  in  Johnson  v.  State,  50  Tez.  Cr.  119,  96  S.  W.  46,  applying 
rule  in  prosecution  for  burgUu-y;  Navarro w  v.  State  (Tez.  Ap.),  17 
8.  W.  545,  reversing  for  failure  to  follow  rule;*  Wheeler  v.  State,  34 
Tez.  Cr.  854,  30  S.  W.  915,  holding  charge  should  have  been  given  on 
question  of  purchase  of  hogs. 

24  Tez.  Ap.  299-813,  6  8.  W.  42,  TATLOB  ▼.  STATE. 

In  Prosecution  for  Bape  Defendant  Should  be  Acquitted  if  evi- 
dence shows  consent  of  female,  unless  she  is  less  than  ten  years  of 
age.      . 

Approved  in  Lee  v.  State,  47  Tez.  Cr.  614,  85  S.  W.  799,  following 
rule. 

24  Tez.  Ap.  313-314,  6  S.  W.  42,  CABBOLL  ▼.  STATE. 

Original  Papers  Sent  Up  With  Transcript  will  not  be  Considered 
as  part  of  record,  unlese  their  identity  is  verified  by  proper  certificate 
of  clerk  separately  from  transcript. 

Approved  in  Malton  v.  State,  29  Tez.  Ap.  529,  16  S.  W.  423, 
Bodgers  v.  State  (Tez.  Cr.),  28  S.  W.  948,  both  refusing  to  con- 
sider papers  unauthenticated  as  originals;  Brewer  v.  State,  32  Tex. 
Cr.  78,  40  Am.  St.  Rep.  761,  22  S.  W.  41,  refusing  to  compare  original 
check  with  check  alleged  in  indictment;  Kennedy  v.  State,  33  Tex. 
Cr.  191,  26  S.  W.  79,  refusing  to  examine  alleged  variance  between 
name  signed  to  original  voucher  and  that  alleged  in  indictment. 

24  Tez.  Ap,  316-326,  6  S.  W.  137,  HENNXNG  T.  STATE. 

Motion  for  Change  of  Venue  Being  Made  upon  Ground  of  Prejudice, 
supported  by  afiidavits  of  compurgators,  the  state,  having  filed 
counter-affidavits  attacking  compurgators'  knowledge  and  denying 
existence  of  prejudice,  can  introduce  witnesses  to  show  non-ezistence 
of  prejudice. 

Approved  in  Meuly  v.  State,  26  Tez.  Ap.  301,  8  Am.  St.  Bep.  481, 
9  S.  W.  564y  allowing  witnees  to  testify  directly  as  to  the  ezist^nce  of 
prejudice. 

ErrfMT  Denying  Continuance  to  Procure  Testimony  is  harmless  in 
Hght  of  subsequently  developed  testimony  showing  desired  testimony 
immaterial  and  probably  untrue. 

Beaffirmed  in  Testard  ▼.  State,  26  Tez.  Ap.  273,  9  S'.  W.  890. 

Bill  of  EzceptlonB  to  Baling  That  Juror  was  Competent  to  serve 
IB  insufficient  to  preaient  error,  when  it  doee  not  appear  that  juror 
sat  in  ease  or  was  peremptorily  challenged  by  defendant  or  was 
forced  upon  him  after  his  challenges  were  ezhausted. 
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Approved  in  Giebel  v.  State,  28  Tex.  Ap.  170,  12  S.  W.  593,  hold- 
ing defendant  eannot  eomplain  because  challenge  sustained,  where 
no  injury  is  »hown;  Hooper  v.  State,  29  Tex.  Ap.  816,  16  S.  W.  656, 
holding  relevancy  of  illegally  admitted  testimony  not  shown. 

Where  Evideuce  Establiahes  Either  Murder  In  First  Degree  or 
perfect  self-defense,  no  charge  need  be  given  as  to  manslaughter 
or  murder  in  second  degree,  where  neither  arise  from  evidence. 

Distinguished  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442, 
holding  on  rehearing  court  erred  in  refusing  to  instruct  as  to  mur- 
der in  second  degree. 

24  Tex.  Ap.  826-331,  6  8.  W.  300,  BUBKS  ▼.  STATE. 

Where  Special  Plea  of  Former  Conviction  is  Submitted,  it  is  man- 
datory upon  jury  to  find  whether  such  plea  is  true  or  not;  upon  failure 
to  do  00,  conviction  will  be  set  aside. 

Af^roved  in  State  v.  CreecQiley,  27  Utah,  145,  75  Pac.  385,  and 
Wright  V.  State,  27  Tex.  Ap.  448,  11  S.  W.  458,  both  reaffirming  rule; 
Usher  v.  State,  42  Tex.  Cr.  463,  60  S.  W.  556,  reversing  judgment 
where  trial  court  struck  out  plea  of  former  jeopardy. 

In  Prosecution  for  Attempting  to  Pass  Forged  InBtroment,  evi- 
dence that  defendant  attempted  to  pass,  at  different  time  and  place, 
same  inetrument  upon  another  person,  is  admissible  to  prove  defend- 
ant's fraudulent  intent;  but  failure  of  court  to  charge  as  to  its  pur- 
pose, although  not  excepted  to,  is  reversible  error. 

Eeaffirmed  in  Burks  v.  State,  24  Tex.  Ap.  332,  6  S.  W.  303;  Thorn- 
ley  V.  State,  36  Tex.  Cr.  124,  125,  61  Am.  St.  Bep.  839,  840,  35  S.  W. 
982;  Mallory  v.  State,  37  Tex.  Cr.  48^4,  485,  66  Am.  St.  Bep.  810,  811, 
36  S.  W.  752,  753;  Wolf  v.  State  (Tex.  Cr.),  63  S.  W.  109.  Approved 
in  Wyatt  v.  State,  55  Tex.  Cr.  74,  114  S.  W.  813,  applying  rule  in 
prosecution  for  robbery  to  evidence  introduced  for  purpose  of  identi- 
fication.    See  note,  62  L.  B.  A.  254,  350,  351. 

Duty  of  Court  is  to  Construe  Written  Instrument  alleged  to  be 
forged,  and  instruct  jury  as  to  its  legal  effect,  if  genuino. 

Approved  in  Strang  v.  State,  32  Tex.  Cr.  228,  22  S.  W.  680,  holding 
court  properly  instructed  that  payee's  name  indorsed  on  back,  if 
genuine,  made  check  negotiable. 

Letter  ''S"  Appearing  Before  Figures  "$43.00"  in  instrument  in 
indictment,  but  not  so  appearing  in  inetrument  offered  in  evidence, 
does  not  constitute  a  material  variance,  such  letter  being  no  part  of 
instrument  or  importing  anything. 

Approved  in  Giles  v.  Stete  (Tex.  Cr.),  57  S.  W.  99,  holding  no 
variance  where  note  differed  only  in  matter  of  revenue  stamps. 

Evidence  That  Defendant  was  Known  by  a  Different  Name  in 
another  eounty  is  admissible  for  purpose  of  identification. 

Approved  in  Edmunds  v.  State  (Tex.  Cr.),  63  S.  W.  871,  holding 
eviden-ce  admissible  to  show  that  defendant  went  by  different  names. 

Where  It  is  Attempted  to  Pass  Same  Forged  Instrument  to  differ- 
ent parties  at  different  times,  each  attempt  is  a  distinct  offense. 

Approved  in  State  v.  Caddy,  15  8.  D.  172,  91  Am.  St.  Rep.  666, 
87  N.  W.  929,  holding  acquittal  for  assault  with  deadly  weapon  is  not 
bar  to  eonviotion  on  indictment  charging  robbery  from  same  party. 
See  note,  92  Am.  St.  Bep.  122. 

24  Tex.  Ap.  332-333,  6  8.  W.  303,  BUBKS  ▼.  STATE. 

In  Prosecntion  for  Attempting  to  Pass  Forged  Instrument^  evidence 
that  defendant  attempted  to  pass,  at  different  time  and  place  same 
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infitrament  upon  another  person,  is  admissible  to  prove  defendant's 
fraudulent  intent;  failure  of  court  to  charge  as  to  ite  purpose, 
although  not  excepted  to,  is  reverbible  error. 

Reaffirmed  in  Mallory  t.  State,  37  Tex.  Cr.  484,  485,  66  Am.  St. 
Bep.  810,  811,  36  S.  W.  752,  753. 

24  Tex.  Ap.  833*334,  6  8.  W.  532,  BOBBEBS  ▼.  STATE. 

Law  of  State  Does  not  Prohibit  Betting  and  Wagering  at  a  game 
played  with  dice  or  dominoes  at  a  private  residence. 

Approved  in  Marks  v.  State,  51  Tex.  Cr.  219,  101  S.  W.  805,  follow- 
ing rule;  Johnson  v.  State,  34  Tex.  Cr.  227,  29  S.  W.  1083,  holding 
indictment  insufficient  failing  to  allege  there  was  betting  on  game 
of  dominoes;  Eylar  v.  State,  37  Tex.  Cr.  259,  39  S.  W.  666,  holding 
indicrtment  showed  none  of  alleged  games  unlawful;  Barton  v.  State, 
50  Tex.  Cr.  162,  95  S.  W.  Ill,  arguendo. 

24  Tex.  Ap.  334-342,  6  &  W.  194,  MYEBS  ▼.  STATE. 

The  Becorded  Brand  and  Brand  Found  upon  Animal  must  corre- 
spond or  discrepancy  be  satisfactorily  explained. 

Distinguished  in  Tsurda  v.  Farm,  18  Haw.  436,  holding  variance 
between  brand  on  horse  stated  in  complaint  and  evidence  is  iiot 
fatal. 

24  Tex.  Ap.  342-346,  6  8.  W.  531,  WILLIAMS  ▼.  STATE. 

Following  Order:  ''Wortham,  freston  Co  Texas.  Mr.  alien  bounds 
please  let  Aran  Williams  have  1  par  shose  1  par  pants  and  charge 
the  same  by  this.  Aug  16  1884  p  c  Stubbs" — ^is  not  of  such  de- 
formity as  not  subject  to  forgery  by  proper  averments. 

Approved  in  Roberts  v.  State  (Tex.  Cr.),  53  S.  W.  865,  sustain- 
ing a  similar  indictment.  See  notes,  8  Am.  St.  Bep.  466;  24  L.  B. 
A.  35. 

Where  Issue  was  Baised  by  Evidence  as  to  Defendant's  Authority 
to  sign  alleged  order,  it  became  court's  imperative  duty  to  charge 
that  if  from  evidence  jury  believed  purported  drawer  authorized  de- 
fendant to  sign  order  or  had  reasonable  doubt  as  to  such  authority 
they  should  acquit;  such  duty  was  not  performed  by  negative  charge 
or  charge  that  jury  must  believe  beyond  reasonable  doubt  that  order 
was  made  without  authority. 

Distinguished  in  McCay  v.  State,  32  Tex.  Cr.  238,  22  S.  W.  975, 
holding  where  charge  as  to  reasonable  doubt  covered  entire  case, 
failure  to  charge  as  to  particular  phase  not  error. 

24  Tex.  Ap.  34&-350,  6  S.  W.  196,  MITTEN  ▼.  STATE. 

Clerk's  Certiflcata  on  Transfer  of  Cause,  reciting  presentment  De- 
cember 18,  1886,  indictment  alleging  commission  of  adultery  before 
December  1,  1884,  if  correct,  showed  proeecation  barred  by  limitation. 
Court  therefore  erred  in  denying  motion  to  quash  certificate  and  re- 
fusing to  sustain  plea  to  jurisdiction  on  ground  that  recital  of  "1886" 
was  clerical  error  and  should  have  been  "1885."  Proper  procedure 
was  to  require  amendment  in  default  of  which  to  sustain  both  motion 
and  plea. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  79  S.  W.  28,  holding 
county  court  erred  in  refusing  to  dismiss  case  based  upon  indictment 
found  by  grand  jury  of  district  court  where  no  order  of  transferee 
from  district  to  county  court  appears  in  record;   Estes  v.  State,  33 


651  NOTES  ON  TEXAS  BEPOBTS.    24  Tex.  Ap.  350-360 

Tex.  Cr.  561,  28  S.  W.  469,  holding  appeal  where  transcript  of  trans- 
fer fails  to  show  presentment  by  grand  jury  should  be  dibinissed; 
Bonner  v.  State,  38  Tex.  Cr.  602,  44  S.  W.  173,  holding  motion  to 
arrest  judgment  too  late  where  defendant  pleaded  without  objection. 

Adultery  may  l>e  Oommitted  In  Either  of  Two  Ways  (Penal  Code, 
article  337).  Under  indictment  alleging  commission  of  adultery  by 
one  way  it  was  error  to  charge  upon  both  ways. 

Approved  in  Jones  v.  State,  29  Tex.  Ap.  348,  16  S.  W.  189,  holding 
indictment  defectiye  where  neither  of  modes  of  committing  fornica- 
tion alleged.    See  note,  11  Am.  St.  Bep.  21. 

Instructions  are  Erroneoiu  Which  Warrant  Jury  to  convict  on 
proof  of  facts  not  alleged  in  indictment. 

Approved  in  Arcia  v.  Staite,  28  Tex.  Ap.  201,  12  S.  W.  600,  holding 
instructian  warranting  conviction  of  crime  committed  after  indict- 
ment found  error. 

"Uving  Together^  la  not  Established  by  Eyldence  of  frequent  vis- 
itations and  compromising  situations. 

Approved  in  Thomas  v.  State,  28  Tex.  Ap.  300,  12  S.  W.  1099,  in- 
terpreting term  'living  together." 

24  Tex.  Al».  350-^366,  5  Am.  St.  Bep.  888,  6  B.  W.  190,  LTNOH  ▼. 
STATE. 

Declarations  or  Acts  of  Defendant  In  His  Own  Favor,  are  not  ad- 
missible, unless  part  of  res  gestae  or  of  a  confession  offered  by 
prosecution.  Declarations  made  fifteen  or  twenty  minutes  after  and 
some  twelve  hundred  yards'  from  place  of.  killing  not  admissible  as 
part  of  res  gestae. 

See  notes,  7  Am.  St.  Bep.  683;  10  Am.  St.  Bep.  306;  108  Am.  St. 
Bep.  1035;  19  L.  B.  A.  743. 

A  Principle  of  Law,  Correct  in  Abstract,  should  not  be  given  in 
charge,  when  th«re  is  total  absence  of  evidence  to  support  particular 
phase  of  case.  Error  for  court  to  instruct  as  to  hostile  intent  in 
arranging  meeting  when  evidence  clearly  established  that  meeting 
was  accidental. 

Approved  in  Thomas  v.  State,  34  Tex.  Cr.  482,  31  S.  W.  170,  hold- 
ing error  to  instruct  as  to  provocation  concerning  which  there  was 
no  evidence. 

An  Instruction  That  Act  Done  mnst  Show  an  Immediate  Intention 
of  executing  threat  to  justify  homicide  is  proper  under  article  608, 
Penal  Code,  although  word  "immediate"  not  used  in  statute. 

Approved  in  Harris  v.  State,  52  Tex.  Cr.  122,  105  S.  W.  803,  and 
Herrington  v.  State  (Tex.  Civ.),  63  S.  W.  563,  both  following  rule; 
Pranks  v.  State,  54  Tex.  Cr.  577,  113  S.  W.  944,  holding  that  evi- 
dence in  case  did  not  justify  charge  of  self-defense;  Tolliver  v.  State, 
53  Tex.  Cr.  332,  111  S.  W.  657,  no  error  in  refusing  charge  on  defense 
of  property  based  upon  dispute  about  property  that  had  long  ceased 
to  exist  at  time  of  homicide;  Halsford  v.  State,  53  Tex.  Cr.  45,  108 
S.  W.  382,  holding  where  difficulty  was  not  based  upon  former  men- 
aces, court  erred  in  charging  upon  antecedent  grudges;  McDade  v. 
State,  27  Tex.  Ap.  687,  11  Am.  St.  Bep.  221,  11  S..  W.  674,  court  did 
not  err  in  refusing  to  instruct  as  to  manslaughter,  deceased  showing 
no  disposition  to  execute  threats;  Ex  parte  Taylor,  33  Tex.  Cr.  536, 
537,  28  S.  W.  957,  holding  proper  to  exclude  evidence  of  negative 
suggestion  that  deceased  was  about  to  execute  threats;  Wright  v. 
State,  40  Tex.  Cr.  449,  50  S.  W.  941,  court  properly  refused  io  in- 
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struct  on  partioialar  phase  of  self-defense,  deceased  showing  no  dis- 
position to  execute  threats;  Bush  ▼.  State,  40  Tex.  Gr.  543,  51  S.  W. 
240,  holding  danger  must  be  immediate  and  pressing,  imminent  and 
unavoidable;  Courtney  v.  State  (Tex.  Cr.),  57  8.  W.  655,  holding 
homicide  not  justified  where  deceased  sixty  feet  away;  Snell  v.  State, 
56  Tex.  Gr.  304,  119  S.  W.  861,  arguendo.  See  note,  8  Am.  St.  Bep. 
488. 

Distinguished  in  Dittmer  v.  State,  45  Tex.  Gr.  107,  74  S.  W.  36, 
holding  in  prosecution  for  assault  to  murder,  that  charge  on  self- 
defense  was  not  restrictive. 

Miscellaneous.— Gited  in  Boe  v.  State,  55  Tex.  Gr.  132,  115  S.  W. 
595,  to  point  that  court  was  not  required  to  give  special  charge  on 
question  of  escaping  fugitive  when  evidence  showed  deceased  was 
not  armed. 

24  Tex.  Ap.  366-368,  6  a  W.  190,  OABBOLL  v.  STATE. 

Assault  With  Intent  to  Rape  la  Constituted  by  Existence  of  Facts 
which  bring  offense  within  definition  of  assault — i.  e.,  must  bhow 
force  or  attempted  force,  with  intent  to  commit  rape. 

Approved  in  Gotten  v.  State,  52  Tex.  Gr.  57,  105  S.  W.  187,  and 
Gollins  V.  State,  52  Tex.  Gr.  458,  107  S.  W.  853,  both  following  rule; 
dissenting  opinion  in  Brown  v.  State,  27  Tex.  Ap.  338,  11  S.  W.  413, 
majority  holding  force  must  be  reasonably  sufficient  to  overcome  re- 
sistance. 

Evidence  That  Defendant  was  in  Prosecutrix's  Boom  when  she 
awoke,  that  be  called  her  by  name  but  fled  when  she  screamed,  is 
insufficient  to  establish  assault  with  intent  to  rape. 

Approved  in  Marthall  v.  State,  34  Tex.  Gr.  26,  36  S.  W.  1063,  hold- 
ing pursuing  woman  with  "privates"  exposed  insufficient  to  sustain 
conviction. 

24  Tex.  Ap.  369-377,  6  B.  W.  186,  BOY  v.  STATE. 
Although  Affidavits  Accompanying  Motion  for  New  Trial  did  not 

disclose  newly  discovered  evidence,  still  the  evidence  was'  of  such  a 
nature  that  justice  and  fairness  required  the  awarding  of  new  trial. 
Approved  in  Speer  v.  State,  26  Tex.  Ap.  175,  9  S.  W.  358,  consid- 
ering, out  of  justice  to  appellants,  affidavits  filed  after  transcript 
sent  up;  Ford  v.  State,  41  Tex.  Gr.  8,  53  S.  W.  869,  granting  new 
trial  where  evidence  not  strictly  new,  but  required  by  justice  and 
fairness. 

24  Tex.  Ap.  S78-382,  6  S.  W.  542,  NAVABBO  v.  STATE. 

Nonexpert  Witness  cannot  Testify  to  Besults  of  a  Blow  so  remote 
that  deduction  and  conclusion  are  necessary,  but  should  confine  tes- 
timony to  physical  facts  and  symptoms,  leaving  jury  to  draw  con- 
clusion. Witness  not  permitted  to  testify  that  abortion  was  result 
of  kick. 

Approved  in  Stanley  v.  State,  44  Tex.  Gr.  607,  73  S.  W.  400,  hold- 
ing evidence  of  conclusions,  as  to  what  caused  abortion,  on  part  of  de- 
ceased made  just  before  her  death  is  inadmissible  against  defendant; 
Hardin  v.  State,  40  Tex.  Gr.  219,  49  S.  W.  611,  holding  experts  can- 
not testify  as  to  how  wound  in  hand  was  caused;  Taylor  v.  State, 
49  Fla.  90,  38  So.  387,  holding  in  prosecution  for  assault  that  court 
erred  in  allowing  witness  to  give  his*  opinion  as  to  effect  of  blow 
with  stick.    See  note,  106  Am.  St.  Bep.  766. 
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24  Tez.  Ap.  383-387,  6  B.  W.  296,  THOMPSON  y.  STATE. 

To  Constitute  Mandanghtor  Tbere  must  be  a  Voluntary  Killing. 

Approved  in  Derden  v.  State,  56  Tez.  Or.  403,  120  S.  W.  488,  ar- 
guendo. 

Wliere  Proof  Balses  Question  Whether  or  not  Accused  intended  to 
kill,  the  court  Bhould  give  appropriate  charge  on  that  issue. 

Approved  in  Danforth  v.  State,  44  Tez.  Or.  114,  69  S.  W.  163,  fol- 
lowing rule. 

Distinguished  in  Connell  v.  State,  46  Tez.  Or.  263,  81  S.  W.  748, 
holding  special  charge  in  regard  to  defendant's  intention  to  kill  not 
necessary. 

When  Homicide  Is  Committed  Under  Sudden  Passion  hy  Use  of 
Means  in  their  nature  not  calculated  to  produce  death,  and  in  ab- 
sence of  intention  to  kill,  party  is  not  gailty  of  culpable  homicide. 

Approved  in  Vinson  v.  State,  55  Tez.  Cr.  495,  117  S.  W.  848,  follow- 
ing rule.    See  note,  5  L.  B.  A.  (n.  s.)  810. 

24  Tez.  Ap.  387-393,  5  Am.  St.  Bep.  894,  6  a  W.  298,  BTOOE^ffAN 
▼.  STATE. 

Where  Part  of  Conversation  is  Given  by  One  Party,  the  whole  may 
be  given  by  other.  Witness  can  testify  on  cross-examination  as  to 
defendant's  declarations  when  stolen  sheep  demanded. 

Approved  in  Bogers  v.  State,  26  Tex.  Ap.  431,  9  S.  W.  765,  hold- 
ing testimony  admissible  to  ezplain  false  entries  in  defendant's 
books;  Epson  v.  State,  29  Tez.  Ap.  608,  16  S.  W.  780,  holding  de- 
fendant's declarations  admissible  to  ezplain  defendant's  possession 
of  stolen  pistol. 

When  Ascribing  Character,  Motive,  or  Object  to  Act  Done,  verbal 
declarations  of  actor^  whether  party  to  suit  or  not,  at  time  act  was 
done,  ezplanatory  of  it,  are  admissible  as  part  of  res  gestae.  Hence, 
defendant's  declarations  at  time  stolen  sheep  were  demanded,  ad- 
missible. 

Approved  in  Herndon  v.  State  (Tez.  Ap.),  18  S.  W.  552,  in  horse 
theft  ease,  statements  of  defendant  relative  to  his  staking  the  stolen 
colt,  though  not  at  precise  time  of  taking,  are  admissible.     See  notes, 

7  Am.  St.  Bep.  117;  7  Am.  St.  Bep.  201;  7  Am.  St.  Bep.  315;  7  Am. 
St.  Bep.  744;  10  Am.  St.  Bep.  306;  108  Am.  St.  Bep.  1035;  19  L.  B. 
A.  733. 

Possession  of  Becently  Steven  Property,  Unezplained,  is  prime  facie 
evidence  of  theft,  authorizing  inference  or  presumption  of  guilt  to 
be  found  as  «  fact  by  the  jury. 

Approved  in  Fleming  v.  State  (Tez.  Ap.),  15  S.  W.  173,  allowing 
instruction  on  explanation  of  possession  of  recently  stolen  property 
where  conflicting  stories  were  given.     See  notes,  5  Am.  St.  Bep.  912; 

8  Am.  St.  Bep.  452;  25  Am.  St.  Bep.  362;  101  Am.  St.  Bep.  492. 
Conrf  s  Charge  That  Possession  of  Becently  Stolen  Property,  Un- 
explained, where  circumstances  call  for  explanation,  authorizes  con- 
viction, if  presumption  of  guilt  arises  in  minds  of  jurors,  goes  to 
the  weight  of  evidence  and  is  reversible  error. 

See  note,  47  Am.  St.  Bep.  21. 

24  Tez.  Ap.  393-398,  6  B.  W.  533,  EX  PABTE  TBADEB. 

Writ  of  Habeas  Corpos  After  Indictment  Found  is  returnable  to 
county  where  offense  was  committed. 

Approved  in  Ex  parte  Springfield,  28  Tez.  Ap.  28,  11  S.  W.  678, 
holding  writ  returnable  to  Waller  county  where  murder  committed; 
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Ex  parte  Graham  (Tex.  Cr.)»  6*  S.  W.  933,  holding  writ  granted  after 
venue  changed  returnable  to  county  where  offense  committed. 

84  Tex.  Ap.  398-^00,  6  8.  W.  636^  OSBOBNE  v.  STATE. 

An  Indictment  Misstating  When  Term  of  Court  Began  at  which 
indictment  was  presented  may  be  amended  without  being  made  upon 
the  minutes.  In  fact,  no  amendment  is  necessarji  such  btatemcnt 
being  surplusage. 

Beaffirmed  in  Grayson  v.  State,  35  Tex.  Cr.  WO,  34  S.  W.  961; 
Murphy  v.  State,  36  Tex.  Cr.  28,  35  S.  W.  174.  Approved  in  dissent- 
ing opinion,  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  majority 
holding  indictment  of  accessory  to  murder  in  aiding  convicted  mur- 
derer to  escape  need  not  allege  means  employed. 

24  Tex.  Ap.  400-401,  6  S.  W.  316,  WIUiS  y.  STATE. 

Indictment  for  Swindling  by  Means  of  Promissory  Note,  which  de- 
fendant knew  was  not  genuine,  must  set  out  facts  which  render  such 
note  worthless. 

See  note,  10  L.  B.  A.  304. 

24  Tex.  Ap.  401-403,  6  B.  W.  299,  MOBENO  v.  STATE. 

Becent  Possession  of  Stolen  Property,  Unexplained,  where  no  op- 
portunity to  explain  has  been  given,  is  insufficient  to  convict.  The 
property  must  be  stolen  by  someone;  possession  must  be  recent; 
defendant  called  upon  and  fail  to  exx>lain  or  fail  where  facts  require 
and  opportunity  affords  explanation. 

Approved  in  Lopez  v.  State,  28  Tex.  Ap.  346,  13  S.  W.  220,  hold- 
ing court  erred  in  refusing  evidence  of  defendant's  declarations  "that 
he  traded  horse  for  stolen  one." 

24  Tex.  Ap.  404-412,  6  S.  W.  318,  CBOWELL  v.  STATE. 

In  Prosecution  for  Fraudulent  Taking  of  Property,  the  main  fact  in 
issue  is  the  taking,  and  when  not  proven  by  eye-witnesses,  but  estab- 
lished by  inference,  the  case  resting  wholly  upon  circumstantial  evi- 
dence, the  court  must  charge  thereto. 

Approved  in  Cabrera  ▼.  State,  56  Tex.  Cr.  183,  118  S.  W.  1075,  Early 
V.  State,  50  Tex.  Cr.  351,  97  S.  W.  86,  Taylor  v.  State,  27  Tex.  Ap. 
465,  11  S.  W.  462,  Boebuck  ▼.  State,  40  Tex.  Cr.  691,  51  S.  W.  914,  all 
reaffirming  rule;  Green  v.  State  (Tex.  Cr.),  34  S.  W.  284,  reversing  for 
failure  to  charge  on  circumstantial  evidence  where  no  positive  proof 
that  defendant  was  nearer  than  thirty  miles  from  the  stolen  horse; 
Pace  V.  State,  41  Tex.  Cr.  209,  53  S.  W.  690,  reversing  under  the  rule 
where  there  was  no  positive  evidence  of  the  cattle  theft;  Wallace  v. 
State  (Tex.  Cr.),  66  S.  W.  1102,  reversing  under  the  rule  in  prosecution 
for  cattle  theft;  People  v.  Scott,  10  Utah,  222,  37  Pac.  336,  holding 
court's  duty  to  charge  as  to  circumstantial  evidence,  although  request 
erroneous.    See  note,  69  L.  B.  A.  197. 

Distinguished  in  Montgomery  v.  State,  55  Tex.  Cr.  504,  116  S.  W. 
1161,  holding  in  prosecution  for  burglary  not  necessary  to  charge  on 
circumstantial  evidence  where  defendant  was  found  in  building  and 
it  was  proven  he  could  not  get  into  same  without  breaking  open 
door;  Hayes  v.  State,  30  Tex.  Ap.  408,  17  S.  W.  942,  holding  court  did 
not  err  in  refusing  to  charge  as  to  law. of  circumstantial  evidence; 
Monk  ▼.  State  (Tex.  Cr.),  44  S.  W.  1102,  mle  not  applicable  where 
•vidence  as  to  taking  of  the  horse  was  positive  and  direct. 
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In  Prosecntlon  for  Theft  of  Steer,  Uncorroborated  Testimony  of 
accomplice  as  to  ownership  is  insufficient  to  convict.  The  rale  is, 
where  eorpns  delicti  is  proven  by  accomplice,  there  must  be  cor- 
roborative evidence  tending  to  establish  commission  of  offense  and 
eonnection  therewith. 

Eeaffirmed  in  Truelove  v.  State,  44  Tex.  Cr.  390,  71  S.  W.  603; 
Hanson  v.  State,  27  Tex.  Ap.  142,  11  S.  W.  37. 

Where  Boad  Brand  Becorded  After  Cattle  Driven  from  County 
where  gathered,  it  was  inadmissible  to  prove  ownership. 

See  note,  11  L.  B.  A.  (n.  s.)  89. 

24  Tex.  Ap.  412-417,  6  8.  W.  818,  WILLIAMS  v.  STATE. 

While  Evidence  in  Prosecution  for  Theft  is  Admissible  of  Theft  of 
other  property  at  same  time  and  place,  to  establish  identity  in  de- 
veloping res  gestae,  to  prove  guilt  by  circumstances  connected  with 
theft  or  to  show  intent,  evidence  of  theft  of  other  property  at  different 
times  and  places  is  not  admissible. 

Reaffirmed  in  English  v.  State,  29  Tex.  Ap.  184,  15  S.  W.  650.  See 
note,  62  L.  B.  A.  197. 

Limited  in  State  v.  BateSj  46  La.  Ann.  850,  15  So.  205,  refusing  to 
admit  evidence  of  distinct  offense  at  same  time  and  place,  where  con- 
nection not  clear. 

24  Tex.  Ap.  41&-422,  6  a  W.  317,  STEWABT  v.  STATE. 

In  a  Criminal  Case  Bills  of  Exceptions  not  Filed  Within  Ten  Days 
after  the  conclusion  of  the  trial  will  not  be  considered  on  appeal. 

Approved  in  Parker  v.  State  (Tex.  Cr.),  34  S.  W.  264,  refusing  to 
consider  bill  of  exceptions  filed  twelve  days  after  order  overruling 
new  trial;  Harper  v.  State,  41  Tex.  Cr.  355,  55  S.  W.  178,  bills  of  ex- 
ceptions must  be  presented  to  the  judge  within  ten  days. 

Evidence  must  be  Sufficient  to  Identify  Alleged  Stolen  Property  as 
property  of  alleged  owner. 

See  note,  101  Am.  St.  Bep.  506. 

24  Tex.  Ap.  422^428,  6  8.  W.  200,  FIELD  T.  STATE. 

Evidence  That  Stolen  Articles  were  Found  in  Defendant's  House, 
but  not  establishing  defendant's  personal  and  exclusive  possession,  or 
that  he  claimed  said  property,  is  insufficient  to  sonvict  for  theft.  To 
warrant  inference,  possession  must  be  personal  and  exclusive,  unex- 
plained, and  involve  conscious  assertion  of  property. 

Approved  in  State  v.  Drew,  179  Mo.  323,  101  Am.  St.  Bep.  474,  78 
S.  W.  596,  following  rule;  Jackson  v.  State,  28  Tex.  Ap.  144,  19  Am. 
St.  Bep.  841,  12  S.  W.  701,  holding  stolen  property  being  found  in 
defendant's  possession,  court  should  have  instructed  thereon;  Lopez 
V.  State,  28  Tex.  Ap.  346,  13  S.  W.  220,  holding  defendant's  declara- 
tions that  he  traded  a  horse  for  alleged  stolen  one  should  have  been 
admitted;  Williamson  v.  State,  30  Tex.  Ap.  332,  17  S.  W.  723,  holding 
charge  "that  recent  possession  ....  is  a  circumstance  to  be  con- 
sidered by  jury  in  connection  with  the  evidence  in  the  case"  insuffi- 
ciently presents  law  regarding  possession  of  recently  stolen  property. 
See  notes,  19  Am.  St.  Bep.  844;  12  L.  B.  A.  (n.  s.)  217. 

Distinguished  in  Jackson  v.  State,  28  Tex.  Ap.  372,  13  S.  W.  451, 
and  Boersh  v.  State  (Tex.  Cr.),  62  S.  W.  1060,  both  holding  accused's 
possession  of  stolen  property,  with  other  proof,  sufficient  to  sustain 
eonviction. 
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24  Tex.  Ap.  428-432,  6  8.  W.  107,  EX  PABTE  BELL. 

State  Legislatnre  Having  AlMolnte  Power  to  Prohibit  Liqnor  Traffic 
has  power  to  regulate  the  manner,  circumstances,  and  conditions  under 
which  saloons  may  be  conducted.  Hence  act  exacting  bond  as  a  con- 
dition precedent  to  granting  license  is  constitutional. 

Approved  in  McGuire  v.  Glass,  4  Tex.  Ap.  Civ.  81,  15  8.  W.  128, 
reaflSrming  rule;  Bell  v.  State,  28  Tex.  Ap.  dS,  12  S.  W.  411,  and  Mc- 
Guire V.  State,  4  Tex.  Ap.  Civ.  387,  15  S.  W.  918,  holding  condition 
prohibiting  sale  of  liquor  to  husband  after  notification  by  wife  valid; 
Giozza  V.  Tiernan,  148  U.  S.  661,  13  Sup.  Ct.  Rep.  723,  37  L.  601,  hold- 
ing United  States  constitution  not  violated  by  provisions  of  Texas 
liquor  law.    See  note,  7  L.  B.  A.  296. 

Constitutionality  of  Act  Exacting  Liquor  Dealer's  Bond  as  condition 
precedent  cannot  be  attacked  on  habeas  corpus. 

See  note,  39  L.  B.  A.  456. 

24  Tex.  Ap.  43S-458,  6  S.  W.  540,  SHAMBUBOEB  ▼.  STATE. 

Admission  In  Evidence  of  Order  Changing  Venue  is  material  error. 

Approved  in  Moore  v.  State,  46  Tex.  Cr.  57,  79  S.  W.  566,  following 
rule;  Taylor  v.  State,  50  Tex.  Cr.  383,  97  S.  W.  475,  holdiog  court  erred 
in  allowing  state  to  introduce  in  evidence  subpoenas  for  purpose  of 
showing  by  returns  of  such  subpoenas  that  the  parties  were  fictitious 
persons. 

24  Tex.  Ap.  458-477,  6  8.  W.  321,  MOODY  T.  STATE. 

Miscellaneous.— Cited  in  Walls  v.  State,  45  Tex.  Cr.  332,  77  S.  W.  9, 
to  point  that  it  is  under  act  passed  in  1858  in  regard  to  swindling. 

24  Tex.  Ap.  478-487,  6  &  W.  S21,  GENTBY  v.  STATE. 

To  Constitute  Defendant  Principal  He  must  have  Been  Present  at 
time  of  commission  of  act,  or  done  some  act  at  very  time  of  com- 
mission  of  crime  in  pursuance  of  common   design. 

Approved  in  O'Quinn  v.  State,  55  Tex.  Cr.  26,  115  S.  W.  44,  fol- 
lowing rule.    See  note,  88  Am.  St.  Bep.  561. 

24  Tex.  Ap.  487-488,  6  &  W.  200,  WILLIS  v.  STATE. 

There  la  Fatal  Variance  if  Proof  Does  not  Correspond  to  name  al- 
leged in  indictment. 

Approved  in  SUte  v.  Duffield,  49  W.  Va.  278,  38  S.  E.  579,  follow- 
ing rule. 

24  Tex.  Ap.  489-494,  5  Am.  St.  Bep.  896,  6  B.  W.  537,  WHITFOBD 
V.  STATE. 

Doctrine  of  Merger  will  not  Solve  Question  whether  a  conviction 
for  burglary  will  bar  a  prosecution  for  conspiracy  to  commit  bur- 
glary, both  offenses  growing  out  of  same  transaction. 

See  notes,  14  Am.  St  Bep.  127;  49  Am.  St.  Rep.  771. 

Conspiracy  to  Commit  Burglary  is  a  Distinct  Offense,  and  complete 
when  parties  agree  to  commit,  though  burglary  never  committed. 
Where  same  transaction  involves  burglary  and  conspiracjr^  to  commit 
burglary,  a  conviction  for  one   does   not  bar  prosecution  for  other. 

Approved  in  Davis  v.  People,  22  Colo.  4,  43  Pac.  123,  holding  con- 
viction of  felony  not  bar  to  prospciition  for  conspiracy  to  commit 
such  felony;  Bailey  v.  SUte,  42  Tex.  Cr.  293,  59  S.  W.  901,  holding 
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conviction  for  theft  of  cattle  nt)t  bar  to  proeecntion  for  conspiracy 
to  commit  theft  of  same  c&ttla  See  notes,  28  Am.  St.  Bep.  382;  92 
Am.  St.  Bep.  132. 

One  is  an  Aocomi^ce  Who  Enters  into  a  Positive  Agreement  with 
another  to  aid  in  the  commiseion  of  a  crime,  eyen  though  not  preseivt 
when  crime  actually  oommitted. 

Approved  in  Cain  v.  State,  42  Tex.  Or.  214,  59  S.  W.  277,  holding 
person  guilty  as  accomplice  though  not  present  at   murder. 

In  Prosecution  for  Bnrglaiy,  Evidence  of  Conspiracy  to  commit 
burglary,  both  offenses  arising  out  of  same  transaction,  is  admissible 
in  evidence. 

Approved  in  Bailey  v.  State,  42  Tex.  Cr.  293,  59  S.  W.  902,  hold- 
ing on  trial  for  conspiracy  to  commit  theft,  evidence  of  theft  may  be 
admitted;  dissenting  opinion  in  Cornelius  t.  State,  54  Tex.  Cr.  199, 
112  S.  W.  10«4,  arguendo. 

24  Tex.  Ap.  494^95,  6  B.  W.  540,  PEESLEY  v.  STATE. 

Where  Indictment  Alleged  That  Property  was  Fraudulently  Disposed 
of  to  some  person  unknown  to  grand  jury,  the  evidence,  showing  that 
grand  jury  knew  or  could  have  ascertained  such  name,  failing  to  sus- 
•tain  such  material  allegation,  will  not  support  conviction. 

Approved  in  Smith  v.  State,  26  Tex.  Ap.  578,  10  S.  W.  218,  Arm- 
strong V.  State,  27  Tex.  Ap.  463,  11  S.  W.  462,  and  Alexander  v. 
State,  27  Tex.  Ap.  95,  10  S.  W.  765,  all  holding  indictment  defective 
not  alleging  name  of  person  or  that  name  was  unknown  to  grand 
jurors. 

Distinguished  in  State  v.  Carey,  15  Wash.  552,  46  Pac.  1051,  hold- 
ing indictment  sufficient  though  weapon  in  district  attorney's  pos- 
session imperfectly   described. 

£4  Tex.  Ap.  495-605,  6  8.  W.  544,  OEMAN  v.  STATE. 

Where  Evidence  Clearly  Established  That  Any  Attack  Made  by  de- 
ceased upon  defendantt  was  a  murderous  attack,  it  was  error  for  court 
to  charge  the  provisions  of  article  572,  Penal  Code,  relating  to  milder 
attacks. 

Approved  in  Renow  v.  State,  56  Tex.  Cr.  348,  120  S.  W.  177,  fol- 
lowing rule;  Kelly  t.  State,  27  Tex.  Ap.  566,  11  S.  W.  628,  holding 
error  to  charge  under  article  572,  Penal  Code,  where  deceased  cut 
and  was  still  assaulting  defendant  when  killing  took  place;  McCand- 
less  V.  State,  42  Tex.  Cr.  60,  57  S.  W.  673,  holding  instruction  requir- 
ing use  of  all  other  means  of  defense  before  killing  adversary  errone- 
ous in  light  of  evidence. 

Any  Condition  Creating  Sudden  Passion  Rendering  Mind  incapable 
of  cool  reflection  may  be  "adequate  cause,"  and  where  evidence  shows 
number  of  conditions  tending,  either  singly  or  collectively,  to  show 
adequate  cause,  jury  should  not  be  restricted  to  single,  but  should  be 
directed  to  consider  all  such  conditions.  Hence,  court  erred  restricting 
adequate  cause  to  insrulting  language  used  by  deceased  toward  de- 
fendant's mother  and  sister. 

Approved  in  McHenry  v.  State,  54  Tex.  Cr.  480,  114  ^S.  W.  117, 
following  rule;  Pranks  v.  State,  47  Tex.  Cr.  644,  88  S.  W.  925,  and 
Hjeronymus  t.  State,  47  Tex.  Cr.  368,  83  S.  W.  709,  both  holding 
court  should  have  submitted  issue  of  manslaughter  where  testimony 
of  appellant  showed  former  difficulties  just  previous  to  commission 
of  crime;  Johneon  v.  Stete,  45  Tex.  Cr.  296,  81  S.  W.  947,  holding 
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ebarge  tJOO  restrictive  which  guarded  jury  against  former  provocations; 
Hawthorne  v.  State,  28  Tex.  Ap.  215,  12  S.  W.  604,  holding  jury 
should  have  had  liberty  of  considering  effect  of  prosecutor's  accusa- 
tion of  theft,  his  refusal  to  retract  and  his  threatening  use  of  gun; 
Cochran  v.  State,  28  Tex.  A  p.  430,  13  S.  W.  652,  holding  charge  too 
restrictive  negativing  existence  of  adequate  causes  without  assault 
and  battery;  Bonner  v.  State,  29  Tex.  Ap.  230,  15  8.  W.  822,  hold- 
ing evidemce  justified  charge  as  to  manslaughter  being  given;  Bracken 
V.  State,  29  Tex.  Ap.  367,  16  S.  W.  194,  holding  instruction  as  to 
adequate  cause  should  have  been  given  unconnected  with  bodily  pain; 
Hopkins  v.  State  (Tex.  Cr.),  50  S.  W.  382,  where  there  are  a  number 
of  circumstances  creating  sudden  passion,  jury  should  consider  all  of 
them. 

Oommimicatlons  Made  by  Defendant  to  Attorney  before  commission 
of  crime  and  for  purpose  of  ascertaining  ita  legal  effect  are  not  priv- 
ileged, though  attorney  without  blame. 

Approved  in  Everett  v.  State,  30  Tex.  Ap.  686,  18  S.  W.  675,  hold- 
ing error  to  exclude  attorney's  testimony  that  deceased  sought  ad- 
vice how  to  avoid  legal  effect  of  killing  defendant. 

Argument  of  State's  Oounael  must  be  Oonflned  to  evidence. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  571,  117  S.  W.  971,  and 
McKinley  v.  State,  52  Tex.  Cr.  184,  106  S.  W.  343,  both  following 
rule. 

Press  Reporter  Obtaining  Information  About  Verdict  by  Eaves- 
dropping and  reporting  it  to  his  paper  without  knowing  whether  it  is 
true  or  false  is  guilty  of  contempt. 

See  note,  8  L.  B.  A.  587. 

Miscellaneous. — Cited  in  Benow  v.  State,  56  Tex.  Cr.  346,  120  S.  W. 
175,  as  one  of  many  casee  in  which  article  676  of  Penal  Code  is  re- 
quired to  be  given. 

24  T«L  Ap.  505-508,  6  8.  W.  201,  HIGGENBOTHAM  T.  STATE. 

In  Prosecution  for  Perjury,  Wbile  Complaint  Filed  in  Action 
wherein  perjury  was  committed  is  admissible  to  ahow  that  false  state- 
ments were  made  in  judicial  proceeding  before  court  named  in  in- 
dictment upon  issue  joined,  court  must  instruct  that  it  can  only  be 
considered  for  such  purpose  and  not  to  determine  issue. 

Approved  in  Thornley  v.  State,  36  Tex.  Cr.  124,  61  Am.  St.  Bep. 
839,  35  S.  W.  982,  and  Martin  v.  State,  36  Tex.  Cr.  128,  35  S.  W. 
977,  both  holding  that  evidential  effect  of  intioduction  of  second 
forged  instrument  should  have  been  limited. 

24  Tex.  Ap.  609-^10,  6  8.  W.  538,  8T0EELY  ▼.  STATE. 

Wliere  Property  is  Obtained  Lawfully,  Subsequent  Conversion  will 
not  establish  theft,  unless  property  was  obtained  through  false  pre- 
•  text  or  with  intent  to  defraud  owner  of  it. 

Approved  in  State  v.  Meldrum,  41  Or.  384,  70  Pac.  528,  following 
rule;  State  v.  Storts,  138  Mo.  138,  39  S.  W.  486,  holding  state  failed 
to  ahow  felonious  intemt  at  tin^  def en)dant  received  money.  See  note, 
88  Am.  St.  Bep.  576,  580. 

24  Tex.  Ap.  611-513,  6  a  W.  546,  OOBTEZ  ▼.  STATE. 

Declarations  of  Conspirator  are  not  Admissible  in  Evidence  against 
eo-conspiratOT  unless  made  in  furtherance  of  common  design  and  dur- 
ing pendency  of  consfpiracy. 
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Approved  in  Martin  t.  State,  25  Tex.  Ap.  577,  8  S.  W.  683,  hold- 
ing acts  and  declarations  made  after  escape  inadmissible;  Dungan 
▼.  State,  39  Tex.  Cr.  118,  45  S.  W.  20,  holding  testimonj  inadmissi- 
ble, not  relating  to  any  act  done  in  furtherance  of  conspiracy;  State 
V.  Johnson,  40  Kan.  268,  19  Pae.  750,  holding  inadmissible  declara- 
tion made  after  crime  consummated.    See  note,  3  Am.  St.  Bep.  487. 

24  Tex.  Ap.  614-619,  6  8.  W.  548,  DOD80N  v.  STATE. 

Female  Participant  In  Crime  of  Inceet^  Being  an  Accomplice,  her 
uncorroborated  testimony  is  insufficient  to  convict  male  participant. 

Approved  in  Blan^eh^ette  v.  State,  29  Tex.  Ap.  47,  14  S.  W.  392, 
Tipton  V.  State,  30  Tex.  Ap.  532,  17  S.  W.  1098,  both  reaffirming  rul-e; 
Clifton  V.  State,  46  Tex.  Cr.  20,  108  Am.  St.  Bep.  983,  79  S.  W.  825, 
holding  if  female  did  not  oppose  act  of  carnal  intercourse,  she  would 
be  an  accomplice;  State  v.  Kellar,  8  N.  D.  564,  73  Am.  St.  Bep.  777, 
80  N.  W.  477,  holding  female  participant  an .  accomplice.  See  note, 
98  Am.  St.  Bep.  178. 

24  Tex.  Ap.  521-523,  7  B.  W.  240,  WABE  v.  STATE. 

Unlawful  Violence,  Unaccompanied  by  Intent  to  Injure  Person  upon 
whom  inflicted,  does  not  constitute  assault  and  battery. 

Approved  in  McConnel  v.  State,  25  Tex.  Ap.  330,  8  S.  W.  275,  re- 
fusing to  sustain  conviction  where  evidence  shows  no  intent  to  injure; 
Brown  t.  State,  42  Tex.  Cr.  420,  96  Am.  St.  Bep.  806,  60  S.  W.  549, 
holding  where  violence  was  of  slight  character,  court  should  have  in- 
structed that  violence  must  be  done  with  intent  to  injure;  Tubbs  v. 
State,  50  Tex.  Cr.  144,  95  S.  W.  113,  arguendo. 

24  Tex.  Ap.  624--5S0,   7   8.   W.   241,   QILLELAND  v.   STATE. 

Objections  to  Admitted  Testimony  not  Set  Forth  Affirmatively  in 
bill  of  exceptions  will  be  deemed  to  have  been  waived. 

Beaffirmed  in  Wilkerson  v.  State,  31  Tex.  Cr.  89,  19  S.  W.  903; 
Price  V.  State  (Tex.  Cr.),  43  S.  W.  97.    See  note,  56  L.  B.  A.  591. 

Where  Accused  Charged  With  Theft  is  Found  In  Possession  of  stolen 
property  and  gives  a  reasonable  explanation  of  such  possession,  he 
must  be  acquitted  unless  state  shows  such  explanation  false. 

Approved  in  People  v.  Swasey,  6  Utah,  100,  21  Pac.  403,  holding 
defendant  entitled  to  acquittal  where  no  evidence  given  to  show 
falsity  of  explanation.    See  note,  101  Am.  St.  Bep.  521. 

24  Tex.  Ap.  530-634,  7  8.  W.  242,  GUEST  v.  STATB. 

Felony  may  be  Punished  Either  by  Imprisonment  in  penitentiary 
or  by  a  fine. 

Approved  in  Woods  v.  State,  26  Tex.  Ap.  508,  10  S.  W.  110,  hold- 
ing on«  convicted  and  fined  for  driving  off  stock  with  intent  to  de- 
fraud disqualified  <w  a  witness. 

Where  Indictment  Charges  Offense  Including  Other  Offenses,  and 
all  such  offenses  are  submitted  to  jury,  a  general  verdict  assessing 
a  penalty  applicable  to  any  of  such  offenses  is  uncertain,  and  will  not 
support  conviction. 

Approved  in  Moody  v.  State,  52  Tex.  Cr.  233,  105  S.  W.  1128,  fol- 
lowing rule;  Lee  v.  State,  41  Tex.  Cr.  558,  55  S.  W.  814,  reversing 
conviction  of  assault  where  verdict  was  uncertain. 

Distinguished  in  English  v.  State,  29  Tex.-  Ap.  183,  15  S.  W.  649, 
holding  where  indictment  containing  two  good  counts,  a  general  ver- 
dict is  sufficients 
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Oyerruled  in  McGee  t.  State,  39  Tex.  Cr.  192,  45  S.  W.  710,  holding 
general  Terdiet  guilty  as  charged  in  indictment  sufficient,  though  rape 
and  assault  to  rape  charged  in  indictment. 

Stolen  Property  Vdnntarily  Betomed  to  Owner  within  reasonable 
time  and  before  prosecution  presents  an  issue,  which,  under  proper 
instructions,  should  have  been  submitted  to  jury. 

Approved  in  Bennett  v.  State,  28  Tex.  Ap.  342,  13  S.  W.  142,  hold- 
ing imperative  duty  of  court  to  instruct  as  to  voluntary  return  of 
property,  whether  requested  or  not. 

Court  Should  Instmct  as  to  Defendant's  Explanation  of  his  pos- 
session of  stolen  cattle,  especially  when  such  explanation  is  rea- 
sonable and  not  proven  false  by  state. 

Approved  in  White  v.  State,  28  Tex.  Ap.  73,  12  S.  W.  406,  Wright 
V.  State,  35  Tex.  Cr.  471,  34  S.  W.  274,  and  Williams  v.  State  (Tex. 
Cr.),  38  S.  W.  989,  holding  court  erred  in  refusing  to  cbarge  as  to 
defendant's  explanation  of  has  possession  of  stolen  property. 

Where  Indictment  Alleges  Two  Offenses  the  Verdict^  to  be  suffi- 
cient, must  show  with  reasonable  certainty  of  which  offense  the  ac- 
cused is  found  guilty. 

Cited  in  Bryant  v.  State,  54  Tex.  Cr.  68,  111  S.  W.  1010,  arguendo. 

24  Tex.  Ap.  535-536,  7  S.  W.  244,  JEFFEBSON  v.  STATE. 

While  Indictments  and  Informations  mnst  Show  that  prosecution 
is  carried  on  "in  the  name  and  by  the  authority  of  the  state  of 
Texas,"  it  is  not  necessary  that  a  complaint  forming  basis  of  informa- 
tion for  misdemeanor  should  so  commence. 

Approved  in  Ex  parte  Jackson,  50  Tex.  Cr.  325,  95  S.  W.  1047,  hold- 
ing complaint  which  did  not  begin  with  constitutional  requirement 
is  void;  Brown  v.  State,  46  Tex.  Cr.  573,  81  S.  W.  718,  holding  in- 
dictment which  does  not  begin  with  constitutional  requirement  void; 
Johnson  v.  State,  31  Tex.  Cr.  465,  20  S.  W.  980,  holding  unnecessary 
for  affidavit  upon  which  information  based  to  begin,  "In  the  name 
and  by  the  authority  of  the  state  of  Texas";  North  Dakota  v.  Hazel- 
dahl,  2  N.  D.  528,  52  N.  W.  318,  16  L.  B.  A.  150,  holding  information 
invalid,  it  nowhere  appearing  that  prosecution  was  in  name  and  by 
authority  of  state. 

Distinguished  in  State  v.  Thompson,  4  S.  D.  99,  100,  55  N.  W.  726, 
holding  indictment  need  not  recite  that  prosecution  is  by  authority  of 
state;  sufficient  if  record  shows  it. 

Where  Becord  on  Appeal  Fails  to  Show  That  Defendant  Pleaded  to 
indictment,  or  that  plea  was  entered  for  him,  the  judgment  must  be 
reversed;  for  without  a  plea  there  wqm  no  basis  to  try. 

Approved  in  State  v.  Walton,  50  Or.  155,  91  Pac.  496,  13  L.  B.  A. 
(n.  s.)  811,  and  Sims  v.  State,  49  Tex.  Cr.  199,  91  a  W.  580,  both 
following  rule;  Browning  v.  State,  54  Neb.  204,  74  N.  W.  631,  setting 
aside  conviction  where  there  was  no  arraignment  of  and  plea  by  the 
accused  before  trial;  Crain  v.  Unitod  States,  162  U.  S.  642,  16  Sup. 
Ct.  Bep.  958,  40  L.  1102,  betting  aside  conviction  where  record  failed 
to  show  that  accused  was  formerly  arraigned  or  that  he  pleaded  to  in- 
dictment. 

24  Tex.  Ap.  537-542,  7  B.  W.  245,  SPEABS  v.  STATE. 

A  Charge  That  a  Certain  Witness  "is  an  Accomplice  with  the  de- 
fendant" is  erroneous,  in  that  it  is  equivalent  to  informing  the  jury 
that  defendant  was  criminally  connected  with  the  offense  charged. 
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Approved  in  Driggirs  v.  United  States,  7  Ind.  Ter.  752,  104  S.  W. 
1172,  following  rule;  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948, 
holding  court  is  not  allowed  in  charge  to  convey  what  his  impressionb' 
are  in  regard  to  particular  parts  of  testimony. 

Distinguished  in  Hudson  v.  State  (Tex.  Cr.),  36  8.  W.  454,  sustain- 
ing charge  that  party  was  "an  accomplice  to  the  offense  charged"; 
Still  V.  State  (Tex.  Or.),  50  S.  W.  357,  Hatcher  v.  State,  43  Tex.  Cr. 
240,  65  S.  W.  98,  both  holding  court  may  charge  that  a  certain  witness 
is  an  accomplice. 

24  Tex.  Ap.  542-551,  5  Am.  Bt.  Bep.  901,  7  8.  W.  247,  BOWEBS  ▼. 
STATE. 

To  Constitate  Offense  of  Maiming,  Act  must  be  Wlllfnl  and  ma- 
licious, and  substantially  deprive  injured  party  of  member  of  body. 
Biting  off  portion  of  finger  not  necessarily  maiming;  whether  it  is  in 
given  case  is  question  for  jury. 

See  note,  8  Am.  St.  Bep.  496. 

In  Prosecution  for  Offense  of  Maiming,  Offense  not  Being  Complete 
unless  act  done  willfully  and  maliciously,  the  court  must  in  its  charge 
explain  legal  signification  of  terms  "willfully"  and  "maliciously"; 
"willful  act"  and  "malicious  act"  defined. 

Approved  in  High  v.  State,  26  Tex.  Ap.  572,  8  Am.  St.  Kep.  493,  10 
S.  W.  ^1,  holding  court  erred  in  not  submitting  law  of  maiming  in 
connection  with  defendant's  right  of  self-defense. 

A  Conspirator  Is  Only  BesjMnsible  for  Acts  of  Co-conspirators  which 
follow  as  natural  consequence  of  execution  of  common  design,  whether 
intended  or  not,  and  not  for  independent  acts  done  outside  of  common 
design.  Whether  act  follows  or  is  independent  of  common  design  is 
question  for  jury. 

Approved  in  People  v.  Kauffman,  152  Cal.  335,  92  Pac.  863,  follow- 
ing rule;  Kipper  v.  State,  45  Tex.  Cr.  389,  77  S.  W.  617,  holding 
in  prosecution  for  murder,  that  if  design  embraced  within  its  scope, 
the  determination  to  take  life  if  necessary,  then  all  parties  in  con- 
spiracy present  at  commission  of  crim<e  were  guilty  of  murder;  Phillips 
V.  State,  26  Tex.  Ap.  247,  8  Am,  St.  Bep.  476,  9  S.  W.  560,  holding 
defendant  may  have  been  principal  though  not  present  at  time  of 
killing;  Henry  v.  State  (Tex.  Cr.),  54  S.  W.  593,  allowing  evidence  in 
assault  case  of  how  a  co-conspirator  used  the  stick  of  stove  wood 
handed  him  1)y  defendant;  Powers  v.  Commonwealth  (Ky.),  61  S.  W. 
744,  holding  failure  to  instruct  that  defendant  was  not  guilty  unless 
killing  was  result  of  conspiracy  error.  See  notes,  3  Am.  St.  Rep.  477; 
8  Am.  St.  Bep.  477;  13  Am.  St.  Bep.  269;  32  Am.  St.  Bep.  201;  129 
Am.  St.  Bep.  5d6. 

24  Tex.  Ap.  559-560,  7  &  W.  827,  BANKS  y.  STATE. 

An  Indictment  Alleging  That  Defendant  ''did  with  malice  afore- 
thought kill  deceased  by  shooting  him  with  a  pistol,"  being  equivalent 
to  charging  express  malice  aforethought,  is  sufficient  to  sustain  eon- 
Tietion  without  alleging  that  accused  "did  murder  deceased." 

Approved  in  Scott  t.  State,  31  Tex.  Cr.  364,  ^  S.  W.  755,  reaffirm- 
ing rule;  Cudd  v.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  holding  in- 
dietment  sufficient  though  containing  surplusage.  See  note,  3  Am.  St. 
Bep.  282. 

24  Tex.  Ap.  661-562,  7  S.  W.  330,  EX  PABTB  DAMPIEB. 

Article  3602,  Bevised  Statutes,  and  Amendatory  Acts  relate  ex- 
to  the  hdring  out  of  eounty  eonviets. 
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Approved  in  Grayson  Co.  v.  May,  4  Tex.  Ap.  Civ.  542,  19  8.  W.  332, 
holding  articles  3600  and  3602,  Bevised  Statutes,  not  antagonistic. 

Wliere  Convict^  Who  has  Been  Oommitted  to  Jail  in  default  of  pay- 
ment of  fine  and  costs,  is  required  to  do  manual  labor,  he  shall  be 
credited  at  rate  of  one  dollar  for  each  day  he  labors,  and  upon  fine 
and  costs  being  so  satisfied  shall  be  entitled  to  his  discharge. 

Approved  in  Ex  parte  Hunt,  28  Tex.  Ap.  363,  13  S.  W.  146,  discharg- 
ing relator  where  aggregate  fines  paid  by  equivalent  labor.  See  note, 
27  L.  B.  A.  601. 

24  Tex.  Ap.  562-569,  5  Am.  St.  Bep.  905,  7  S.  W.  S28,  CABB  v.  STATE. 

Where  Evidence  Establislies  Nonage,  State  mnst  Affirmatively  Show 
that  when  offense  was  committed  accused  knew  nature  and  illegality 
of  act.  Mere  proof  that  accused  knew  difference  between  good  and 
evil,  or  possessed  intelligence  of  ordinary  boys  of  his  age,  is  insuffi- 
cient. 

Beaffirmed  in  Simmons  v.  State,  50  Tex.  Cr.  529,  97  S.  W.  1052; 
Keith  V.  State,  33  Tex.  Cr.  343,  26  S.  W.  413.  Approved  in  Binkley 
V.  State,  51  Tex.  Cr.  58,  100  S.  W.  782,  holding  burden  of  proof  on 
state  to  show  admissibility  of  confession  made  by  defendant,  who  was 
eleven  years  of  age.  See  notes,  24  Am.  St.  Bep.  849;  36  L.  B.  A.  200, 
201. 

A  Nonexpert  Witness,  After  Stating  Facts  upon  Which  His  Opinion 
is  based,  may  give  his  opinion  as  to  whether  accused  on  account  of 
nonage  had  sufficient  discretion  to  understand  nature  and  illegality 
of  offense  charged  against  him. 

Approved  in  State  v.  McGmder,  126  Iowa,  747,  101  N.  W.  648,  and 
•Binkley  v.  State,  51  Tex.  Cr.  56,  100  S.  W.  781,  both  following  rule; 
St.  Louis  etc.  By.  v.  Shifflet  (Tex.  Civ.),  56  S.  W.  699,  allowing  such 
testimony  as  to  discretion  of  boy  killed  on  railroad  track  while  asleep 
there;  Pflueger  v.  State,  46  Neb.  501,  64  N.  W.  1097,  allowing  witness 
to  state  opinion  as  to  mental  capacity  of  accused.  See  note,  38  L.  B. 
A.  721. 

Confession  of  Accused  Made  After  Being  Oantloned  that  it  could 
be  used  against  him,  and  without  fear  or  positive  promise  of  benefit, 
is  admissible  against  accused. 

Approved  in  Furst  v.  State,  31  Neb.  409,  47  N.  W.  1117,  admitting 
confession  in  evidence.  See  notes,  7  Am.  St.  Bep.  637;  8 -Am.  St.  Bep. 
431;  38  Am.  St.  Bep.  149;  36  L.  B.  A.  210. 

Wliere  Conviction  Is  not  Sought  Wholly  upon  circumstantial  evi- 
dence, trial  court  need  not  instruct  thereon. 

Approved  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  holding 
proof  of  defendant's  confession  rendered  instruction  as  to  circum- 
stantial evidence  unnecessary,  See  notes,  97  Am.  St.  Bep.  785,  791; 
69  L.  B.  A.  208. 

Nonexpert  Witness  may  Oive  Opinion  as-  to  sanity  or  insanity. 

See  note,  38  L.  B.  A.  721. 

Befosal  of  Beqnested  Charge  is  not  Error  where  general  charge 
covers  point. 

See  note,  9  L.  B.  A.  703. 

Statement  of  Officer  to  One  Accused  of  Burglary  that  it  might  be 
best  for  him  to  tell  all  about  it,  and  that  if  he  did  he  might  be  per- 
mitted to  turn  state's  evidence,  does  not  render  confession  involuntary. 

See  note,  18  L.  B.  A.  (n.  s.)  8>20. 
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24  Tex  Ap.  570-584,  5  Am.  St.  Bep.  908,  6  8.  W.  853,  BOYD  v.  STATE. 
Recent  Possession,  Supporting  Conviction  Under  Certain  Conditions, 

is  not  positive  evidence  of  theft,  but  merely  a  circumstance.  Where 
case  depends  wholly  upon  recent  possession,  being  one  of  circum- 
stantial evidence,  the  jury  should  be  instructed  as  to  law  of  such  evi- 
dence. 

Approved  in  Porter  v.  State,  45  Tex.  Cr.  67,  73  S.  W.  1054,  and 
Taylor  v.  State,  27  Tex.  Ap.  465,  11  S.  W.  462,  both  reaffirming  rule; 
Lockhart  v.  State,  29  Tex.  Ap.  36,  13  S.  W.  1013,  holding  error  to 
charge  "when  state  relies'  upon  possession  as  presumption  of  guilt," 
such  charge  going  to  weight  of  evidence;  State  v.  Meldrum,  41  Or. 
384,  70  Pac.  528,  holding  guilt  depends  upon  intent  which  accom- 
panied taking  of  property;  State  v.  Howard,  41  Or.  53,  69  Pac.  51, 
holding  court  erred  in  refusing  to  charge  that  if  animal  was  taken 
without  intention  to  steal  it,  subsequent  alteration  of  brand  was  im- 
material; dissenting  opinion  in  State  v.  Overson,  30  Utah,  28,  31,  83 
Pac.  559,  560,  majority  holding  court  did  not  err  in  refusing  to  give 
special  charge  on  circumstantial  evidence.  See  notes,  101  Am.  St.  Bep. 
498;  97  Am.  St.  Rep.  792;  69  L.  R.  A.  199. 

Presumption  Warranting  Conviction  from  Mere  Possession  of  stolen 
property  arises  only  when  possession  recent  and  exclusive,  and  accused 
fails,  when  called  upon  or  when  facts  require  it,  to  give  reasonable 
explanation.  Whether  possession,  however,  be  recent  and  exclusive,  or 
explanation  true  or  false,  are  matters  for  jury  under  proper  instruc- 
tions. 

Approved  in  Coward  v.  State,  24  Tex.  Ap.  595,  7  S.  W.  333,  holding 
court  should  have  instructed  as  to  law  applicable  to  unexplained 
recent  possession;  Fernandez  v.  State,  25  Tex.  Ap.  541,  8  S.  W.  669, 
holding  court  should  have  instructed  as  to  defendant's'  explanation 
of  Ms  possession;  White  v.  State,  28  Tex.  Ap.  73,  12  S.  W.  406,  hold- 
ing truth  of  defendant's  explanation  being  in  issue  court  should  have 
instructed  thereon;  Romero  v.  State,  25  Tex.  Ap.  396,  8  S.  W.  642, 
refusing  to  sustain  conviction  where  stolen  cattle  found  in  defendant's 
possession  three  years  after  being  stolen;  Florez  v.  State,  26  Tex.  Ap. 
481,  9  S.  W.  773,  holding  defendant's  possession  insufficient  to  convict 
for  theft  occurring  eleven  months  prior  thereto;  Williamson  v.  State, 
30  Tex.  Ap.  332,  17  S.  W.  722,  holding  charge  leading  to  a  moral 
certainty  that  defendant  alone  committed  offense  error.    See  notes, 

25  Am.  St.  Rep.  362;  8  Am.  St.  Rep.  452;  101  Am.  St.  Rep.  524. 

Conviction  for  Theft  will  not  be  Sustained  unless  it  be  affirmatively 
shown  that  accused  participated  in  original  taking;  subsequent  deal- 
ing with  stolen  property  either  in  good  or  bad  faith  is  insufficient. 

Approved  in  Buchanan  v.  State,  26  Tex.  Ap.  56,  9  S.  W.  57,  holding 
court  should  have  instructed  that  subsequent  wrongful  connection 
with  property  would  not  constitute  theft;  Davis  v.  State  (Tex.  Ap.), 
19  S.  W.  252,  reversing  for  insufficient  identity  of  defendant  with 
negro  described  as  the  thief;  People  v.  Ward,  105  Cal.  659,  39  Pac.  35, 
holding  good  or  bad  faith  in  subsequently  dealing  with  stolen  prop- 
erty immaterial. 

Accomplice  Testimany  to  be  Sufficient  must  be  Corroborated  by  other 
evidence. 

See  note,  98  Am.  St.  Rep.  173. 

Miscellaneous.—Willis  v.  State,  24  Tex.  Ap.  588,  590,  0  S.  W.  858, 
859,  companion  case. 
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24  Tex.  Ap.  684-586,  6  B.  W.  856,  WILLIS  T.  STATU 

Willie  Evidence  Is  Admissible  to  Show  Accused's  contemporaneoiis 
poBseBsion  of  other  stolen  animals  for  purpose  of  establishing  identity 
in  developing  res  gestae  or  to  prove  circumstances  of  theft  or  to  show 
intent,  it  is  imperative  duty  of  court  to  limit  such  proof  to  such  pur- 
pose. 

Beaffirmed  in  Barnes  ▼.  State,  28  Tex.  Ap.  30,  11  8.  W.  679. 

To  Oonstitiite  Theft,  Property  must  be  Taken  With  Intent  to  ap- 
propriate the  same  to  use  of  taker. 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  380,  13  S.  W.  150,  holding 
accused  properly  identified  by  the  words  "said  Hack  Brown." 

Miscellaneous.—Cited  in  Willis  v.  State,  24  Tex.  Ap.  588,  6  S.  W. 
858. 

24  Tex.  Ap.  686^90,  6  a  W.  857,  WIIiUS  v.  STATE. 

Burden  of  Proytng  Plea  of  Former  Conviction  rests  upon  accused. 

Approved  in  Davidson  v.  State,  40  Tex.  Cr.  288,  49  S.  W.  373,  re- 
affirming rule;  Isham  v.  State  (Tex.  Cr.),  49  S.  W.  582,  sustaining  the 
charge  given  on  defendant's  plea  of  autrefois  convict. 

Where  Evidence  Balses  Question  as  to  Whether  Possession  was  or 
was  not  recent,  court  should  submit  it  to  jury  under  proper  instruction 
as  to  law  of  recent  possession  of  stolen  property. 

Approved  in  Fernandez  v.  State,  25  Tex.  Ap.  541,  8  S.  W.  669,  fol- 
lowing rule;  Matlock  v.  State,  25  Tex.  Ap.  658,  8  Am.  St.  Bep.  452, 
8  S.  W.  819,  holding  defendant's  possession  of  stolen  property  too 
remote  to  require  explanation;  Florez  v.  State,  26  Tex.  Ap.  481,  9  S. 
W.  773,  holding  court  erred  in  failing  to  instruct  as  to  defendant's' 
possession  eleven  months  after  property  stolen.  See  notes,  101  Am. 
St.  Bep.  524;  88  Am.  St.  Bep.  561. 

One  Subsequently  Dealing  With  Property  St<Aen  by  someone  else 
is  not  guilty  of  theft;  court  erred  in  failing  to  so  instruct. 

Beaffirmed  in  Fernandez  v.  State,  25  Tex.  Ap.  542,  8  S.  W.  669, 
holding  person  not  guilty  of  theft  though  knowingly  dealing  with 
property  after  its  conversion. 

Miscellaneous. — Ford  v.  State  (Tex.  Cr.),  54  S.  W.  762,  sustaining 
conviction  though  copy  of  indictment  served  on  defendant  corrected 
clerical  mistake  in  original. 

24  Tex.  Ap.  590-596,  7  S.  W.  332,  COWABD  ▼.  STATE. 

Asportation  Is  not  Necessary  to  constitute  theft. 

Approved  in  Harris  v.  State,  29  Tex.  Ap.  103,  25  Am.  St.  Bep.  719, 
14  S.  W.  391,  holding  theft  established  where  defendant  opened 
drawer  but  was  detected  before  taking  money. 

An  Allegation  In  an  Indictment  Charging  Defendant  with  the  theft 
"of  one  head  of  neat  cattle"  is  a  sufficient  description. 

Approved  in  Walton  v.  State,  41  Tex.  Cr.  457,  55  S.  W.  567,  sus- 
taining description  of  "twenty  head  of  cattle." 


24  Tex.  Ap.  596-597,  7  B.  W.  330,  FUIXEB  v.  STATE. 

When  Evidence  Is  Wholly  Circumstantial,  Charge  must  be  given 
thereon. 

Approved  in  dissenting  opinion  in  State  v.  Overson,  30  Utah,  28, 
83  Pac.  559,  majority  holding  special  charge  on  circumstantial  evi- 
dence not  necessary.    See  note^  69  L.  B.  A.  197. 
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24  Tex.  Ap.  698-602,  7  S.  W.  338,  BTOOKHOLM  y.  STATE. 

Sickneas  of  Oonnsel  Does  not  Entitle  Accnsed  to  Continuance,  when 
he  10  repreeented  by  other  counsel  and  none  of  his  rights  prejudiced. 

Approved  in  Byan  v.  State  (Tex.  O.),  35  S.  W.  289,  refusing  to 
reToree  where  no  injury  ahown  from  change  of  counsel;  Boberts  v. 
State  (Tex.  Cr.),  51  S.  W.  385,  refusing  to  reverse  where  senior  mem- 
ber of  firm  employed  oaristed  in  the  defense;  Coleman  v.  State  (Tex.. 
Cr.),  63  S.  W.  323,  holding  continuance  properly  refused  where  coun- 
sel's sickness  produced  by  intoxicating  liquors  and  defendant  repre- 
sented by  other  «ble  counsel. 

24  Tex.  Ap.  603-606^  7  &  W.  331,  GUAJABDO  ▼.  STATE. 

Evidence  That  Acoued  Lived  in  Penitentiary  as  a  Convict  for  the 
last  four  or  five  years  is  inadmissible  in  prosecution  for  theft. 

Approved  in  Pelsenthal  v.  State,  30  Tex.  Ap.  676,  18  S.  W.  644, 
holding  court  erred  in  allowing  judgment  of  conviction  for  burglary 
to  be  read  m  evidence  against  defendant.    See  note,  62  L.  K.  A.  197. 

The  Bulo  That  Season  for  Objecting  to  Evidence  must  be  stated 
does  not  apply  where  evidence  is  plainly  incompetent  and  inad- 
missible to  prove  any  issue  raised  by  pleadings. 

Approved  in  Mayo  v.  State,  25  Tex.  Ap.  126,  see  7  S.  W.  589,  hold- 
ing bill  failing  to  show  materiaility  of  excluded  question  disclosed 
no  error;  Jenkins  v.  State,  34  Tex.  Cr.  202,  29  S.  W.  1078,  holding 
bill  sufficient,  without  stating  reason,  where  object  of  excluded  testi- 
mony apparent. 

Where  Evidence  in  Theft  Case  Is  Wholly  Circumstantial,  court 
should  charge  on  law  of  such  evidence. 

See  note,  69  L.  B.  A.  197. 

24  Tex.  Ap.  611-616,  7  8.  W.  339,  GBAY  y.  STATE. 

Where  Defendant's  Mother  is  not  Charged  as  a  Principal  or  Ac- 
complice to  defendant's  theft,  the  fact  that  she  is  charged  with  re- 
ceiving the  stolen  property,  does  not  make  her  incompetent  as  a  wit- 
ness in  defendant's  behalf. 

Approved  in  Dill  v.  State  (Tex.  Cr.),  28  S.  W.  950,  refusing  to 
consider  defendant's  mother  an  accomplice  though  slight  circumstantial 
evidence  against  her. 

24  Tex.  Ap.  616-^26,  5  Am.  St.  Bep.  912,  7  8.  W.  233,  BLAKELY  v. 
STATE. 

.  Accessory  is  One  Who,  Knowing  That  Offense  has  been  committed, 
conceals  offender  or  gives  him  aid  in  evading  arrest  or  trial  or  exe- 
ention  of  sentence.  Sufficient,  if  aid  prevent  present  arrest  and  prose- 
cution. 

Approved  in  Smith  v.  State,  51  Tex.  Cr.  141,  100  S.  W.  926,  fol- 
lowing rule;  Gatlin  v.  State,  40  Tex.  Cr.  118,  49  S.  W.  88,  holding 
court  erred  in  not  applying  law  of  accomplices  to  testimony  of  ac- 
cessories; Gann  v.  State,  42  Tex.  Cr.  134,  57  S.  W.  838,  holding  in- 
dictment sufficient,  merely  stating  that  accessory  gave  aid  to  princi- 
pal to  evade  arrest;  Dent  v.  State,  43  Tex.  Cr.  146,  65  S.  W.  631, 
arguendo.    See  note,  62  L.  B.  A.  321. 

Distinguished  in  Caylor  v.  State,  44  Tex.  Cr.  124,  68  S.  W.  985, 
holding  in  order  to  constitute  one  an  accessory  after  the  fact^  there 
must  be  some  aid  rendered  to  principal  direct. 
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nncorrol)orat6d  Testiinony  of  aa  Accomplice  will  not  be  Sufficient 
to  convict,  even  though  such  testimooj  be  corroborated  by  other 
accomplicee. 

Approved  in  State  ▼.  Jarvi^,  18  Or.  363,  23  Psc.  252,  holding  un- 
corroborated testimony  of  female  participant  in  crime  of  incest  in- 
Bufficieni  to  convict.  See  notes,  11  Am.  St.  Rep.  193;  50  Am.  St. 
Eep.  143;  98  Am.  St.  Rep.  171,  175. 

If  Witneea  Implicates  Himself  in  Transaction,  he  is  to  be  regarded 
as  an  accomplice. 

Approved  in  McElroy  ▼.  State,  53  Tex.  Or.  60,  111  a  W.  949,  fol- 
lowing rule. 

24  Tex.  Ap.  626-637,  7  S.  W.  239,  BLAIN  v.  STATE. 

Statutory  Bule  That  Persons  Charged  as  Principals,  accomplices,  or 
accessories  cannot  be  witnesses  for  each  other,  applies  to  declarations 
of  principals,  accomplices,  or  accessories,  unless  same  are  part  of  res 
gestae. 

Approved  in  Phillips  v.  State,  26  Tex.  Ap.  248,  8  Am.  St.  Rep.  477, 
9  S.  W.  560,  holding  court  should  have  instructed  as  to  law  of  ac- 
complices, where  evidence  tended  to  show  that  defeiKlant  abandoned 
original  design. 

24  Tex.  Ap.  637-667,  7  S.  W.  333,  WII.LIAMS  v.  STATE. 

Witness  Produced  by  Opposite  Party  can  be  Impeached  by  show- 
ing he  made  contradictory  statements  material  to  the  issue;  but  not 
for  testifying  to  matters  not  testified  to  at  former  trial,  where  wit- 
ness admits  failing  so  to  testify. 

Approved  in  Romero  v,  Sbate,  56  Tex.  Or.  437,  120  S.  W.  860,  fol- 
lowing rule;  Levy  v.  State,  28  Tex.  Ap.  210,  19  Am.  St.  Rep.  829, 
12  S.  W.  597,  and  Fuller  v.  State,  30  Tex.  Ap.  564,  17  S.  W.  1109, 
both  allowing  proof  of  contradictory  statements  where  witness  had 
no  recollection;  Hyden  v.  State,  31  Tex.  Cr.  404,  20  S.  W.  765,  hold- 
ing witness  cannot  be  impeached  for  testifying  to  matters  not  testified 
to  on  preliminary  trial;  Campbell  v.  State,  35  Tex,  Cr.  164,  32  S. 
W.  775,  holding,  where  prosecution  introduces  contradictory  state- 
ments, defendant  has  right  to  show  such  statements  consistent  with 
testimony  at  trial;  Duke  v.  State,  35  Tex.  Cr.  285,  33  S.  W.  349,  and 
Roddick  v.  State,  35  Tex.  Cr.  469,  60  Am,  St.  Rep.  60,  34  S.  W.  276, 
both  allowing  state  to  prove  that  prosecutrix  made  same  statement 
shortly  after  assault. 

An  Impeached  Witness  may  Show  That  He  Made  Same  Statements 
testified  to  at  trial  at  other  times  and  places. 

Approved  in  Romero  v.  State,  56  Tex.  Cr.  437,  120  S.  W.  860,  it  is 
admissible  for  witness  to  testify  that  he  made  statements  in  con- 
sonance with  his  testimony  on  stand,  where  converse  party  had  proven 
that  he  made  different  statements;  Crook  v.  State,  27  Tex.  Ap.  241, 
11  S.  W.  446,  holding,  where  credibility  of  witness  is  impeached  by 
evidence  of  contradictory  statements,  general  reputation  for  truth  and 
veracity  is  admissible;  Goode  v.  State,  32  Tex.  Cr.  508,  24  S.  W.  102, 
allowing  witness  to  testify  that  he  made  same  statements  before 
grand  jury;  Bell  v.  State  (Tex.  Cr.),  20  S.  W.  362,  allowing  testi- 
mony that  prosecutor,  who  said,  in  defendant's  presence,  he  did  not 
know  who  robbed  him,  said  immediately  thereafter  that  defendant 
was  the  man;  Dicker  v.  State  (Tex.  Cr.),  32  S.  W.  542,  Keith  v.  State 
(Tex.  Cr.),  44  S.  W.  850,  and  Scott  v.  State  (Tex.  Cr.),  47  S.  W.  533, 
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all  holding  impeached  witnem  may  ahow  that  he  previously  made 
consistent  statements;  Morton  v.  State  (Tex.  Cr.),  71  S.  W.  2S2,  and 
Polin  V.  State  (Tex.  Cr.),  65  S.  W.  184,  both  arguendo. 

Distinguished  in  Thurmond  v.  State,  27  Tex.  Ap.  371,  11  S.  W.  452, 
holding  objection,  properly  sustained  to  offered  evidence  that  witness 
made  same  statement  at  examination  trial;  McQlasson  t.  State,  38 
Tex.  Cr.  363,  43  S.  W.  96,  holding  evidence  that  purported  maker  of 
note  always  repudiated  same  inadmissible. 

To  Reduce  Homicide  te  Manslaughter,  It  Is  not  Necessary  that 
provocation  upon  which  accused  acted  should  arise  at  time  of  killing; 
it  is  sufficient  if  there  existed  at  time  of  killing  adequate  cause  upon 
which  to  predicate  state  of  accused's  mind. 

Approved  in  Akin  v.  State,  56  Tex.  Cr.  327,  119  8.  W.  865,  Young 
V.  State,  54  Tex.  Cr.  424,  113  S.  W.  280,  Stewart  v.  State,  52  Tex. 
Cr.  284,  106  S.  W.  689,  Redman  v.  State,  52  Tex.  Cr.  595,  108  S.  W. 
368,  and  Bays  v.  State,  50  Tex.  Cr.  551,  99  S.  W.  562,  all  following 
rule;  Richardson  v.  State,  28  Tex.  Ap.  221,  12  S.  W.  872,  holding 
proof  raised  issue  of  manslaughter,  though  defendant  did  not  kill 
deceased  immediately  upon  meeting  him;  Tucker  v.  State  (Tex.  Cr.), 
50  S.  W.  712,  defendant  may  inquire  at  first  meeting  whether  de- 
ceased used  the  reported  insulting  language;  Martin  v.  State,  40  Tex. 
Cr.  665,  51  S.  W.  913,  holding  charge  erroneous,  limiting  manslaughter 
to  provocation  arising  at  time  of  killing.  See  note,  4  L.  R.  A.  (n.  s.) 
165. 

While  Proper,  It  is  not  Essential  to  Sufficiency  of  Charge  that  jury 
be  instructed  in  form  of  verdict;  but  when  such  instruction  given, 
it  should  cover  every  form  of  verdict  that  might  be  rendered. 

Reaffirmed  in  Crook  v.  State,  27  Tex.  Ap.  a43,  11  S.  W.  447.  Ap- 
proved in  Oates  v.  State,  51  Tex.  Cr.  455,  103  S.  W.  862,  holding 
reversible  error  in  prosecution  for  murder  where  court  prescribed 
form  of  verdict  in  first  degree  and  omitted  to  give  form  of  minor 
degree  or  of  acquittal;  Thomas  v.  Stote,  55  Tex.  Cr.  298,  116  S.  W. 
603^,  arguendo. 

24  Tez.  Ap.  667-704,  7  S.  W.  236,  THUMM  ▼.  STATE. 

Doctrine  of  S^lf-defense,  Applying  to  Defensive  Acts,  and  limited 
to  necessity,  is  not  applicable  where  accused  by  own  wrongful  act 
brought  about  conflict  producing  necessity  for  taking  life  of  adver- 


Approved  in  State  ▼.  Short,  121  La.  1034,  46  So.  1007,  following  rule; 
Levy  V.  State,  28  Tex.  Ap.  212,  19  Am.  St.  Rep.  832,  12  S.  W.  598, 
holding  there  could  be  no  self-defense  where  defendant  intentionally 
provoked  the  occasion  producing  killing;  Habel  v.  State,  28  Tex.  Ap. 
600,  13  S.  W.  1002,  holding  jury  properly  instructed  that  in  case  of 
mortal  combat,  self^efense  would  not  apply.  See  note,  45  L.  R.  A. 
689,  691,  694,  695,  698,  704,  712. 

24  Tez.  Ap.  706-723,  7  8.  W.  40,  ANDERSON  ▼.  STATE. 

Acquittal  by  Oonrt  of  Competent  Jorijsdiction,  though  jurisdiction 
not  actually  acquired,  owing  to  complaint  not  being  verified  as  re- 
quired by  law,  is  a  bar  to  second  prosecution  for  same  offense. 

Approved  in  State  v.  Brown,  128  Iowa,  30,  102  N.  Y.  802,  Kelley 
V.  State,  51  Tex.  Or.  509,  103  a  W.  190,  and  Manning  ▼.  State,  46 
Tex.  Cr.  329,  81  S.  W.  959,  aU  following  rule;  Cornelius  v.  State,  54 
Tex.  Cr.  195,  112  S.  W.  1062,  holding  conviction  bar  to  second  prose- 
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cution,  regardless  of  the  yalidity  of  indietment;  Mixon  y.  State,  35 
Tex.  Cr.  460;  34  S.  W.  290,  holding  accused  acquitted  under  invalid 
indictment  cannot  be  prosecuted  under  valid  one  for  same  offense. 
See  note,  54  L.  B.  A.  515,  516. 

Perjury  most  "be  Established  by  Testimony  of  at  least  two  credible 
witnesses  or  by  one  witness,  corroborated  by  other  evidence  of  falsity 
of  defendant's  statement. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  526,  78  S.  W.  697,  hold- 
ing conviction  can  be  had  on  circumstantial  evidence;  Wilson  v.  State, 
27  Tex.  Ap.  49,  11  Am.  St.  Rep.  181,  10  S.  W.  750,  holding  fundamental 
error  for  court  not  to  give  in  charge  statutory  provisions  relating  to 
perjury;  Kitchen  v.  State,  29  Tex.  Ap.  46,  14  S.  W.  392,  holding 
evidence,  being  incidental  to  issue,  not  corroborated  within  meaning 
of  statute;  Martin  v.  State,  33  Tex.  Cr.  319,  26  S.  W.  401,  holding 
confessions  of  party  charged  with  theft  admissible  in  evidence  against 
accused  charged  with  perjury. 

Distinguished  in  Reavis  v.  State,  6  Wyo.  247,  44  Pac.  64,  holding 
declarations  of  party  charged  with  assault  not  admissible  against 
accused  charged  with  perjury  committed  on  trial  for  said  assault. 

Perjury  may  be  Predicated  upon  False  Statements  made  in  pro- 
gress of  proceeding  in  court  of  competent  jurisdiction,  though  jur- 
isdiction was  not  actually  acquired  owing  to  complaint  not  being 
verified. 

Approved  in  Schooler  v.  State,  52  Tex.  Cr.  332,  107  S.  W.  359, 
holding  mere  fact  that  jury  was  not  sworn  would  not  entitle  appellant 
to  a  verdict  of  not  guilty  in  subsequent  trial  for  perjury. 

Miscellaneous. — Hamblin  ▼.  State,  34  Tex.  Cr.  385,  30  S.  W.  1076, 
miscited — evidently  citing  Steele  v.  State,  7  8.  W.  40. 

24  Tex.  Ap.  729-726,  14  S.  W.  277,  I«OTT  ▼.  STATE. 

In  Proeecutlon  for  Theft,  It  ia  Competent  to  Prove  That  Person 
alleged  in  indictment  to  be  owner  of  stolen  property  was  as  well 
known  by  name  alleged  therein  as  by  any  other. 

Approved  in  Pendy  v.  State,  34  Tex.  Cr.  644,  31  S,  W.  647,  allow- 
ing state  to  prove  before  argument  commenced  that  "Daniel"  was 
usually  known  by  name  of  "Daniels"  as  charged  in  indictment. 

Fraudulent  Appropriation  of  Property  Lawfully  Obtained  does  not 
constitute  theft. 

Approved  in  State  v.  Storts,  138  Mo.  138,  39  S.  W.  486,  holding 
state  failed  to  show  felonious  intent  at  time  money  was  received. 
See  note,  88  Am.  St.  Bep.  602. 
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25  Tex.  Ap.  1-27,  8  Am.  St.  Bep.  427,  8  S.  W.  23,  BAKEB  v.  STATE. 

Wliere  Stat«  Elects  to  Try  Defendant  for  Arson  on  one  count,  it  is 
error  to  charge  on  the  other. 

See  notes,  g  Am.  St.  Bep.  437;  4d  Am.  St.  Bep.  771. 

Wliere  a  Magistrate  Cautioned  a  Defendant  that  a  voluntary  state- 
ment could  be  used  against  him,  held,  the  caution  did  not  apply  to 
statements  made  to  other  persons  several  hours  afterward. 

Approved  in  Earth  v.  State,  39  Tex.  Cr.  384,  73  Am.  St.  Bep.  938, 
46  S.  W.  229,  where  the  statement  seems  to  have  been  made  two  or 
three  weeks  after  the  warning,  held  inadmissible.  See  note,  110  Am. 
St.  Bep.  66. 

Distinguished  in  Stephens  v.  State,  49  Tex.  Cr.  490,  93  S.  W.  545, 
holding  confession  admissible  though  made  to  another  person  than  the 
one  giving  the  warning;  Baldwin  v.  State  (Tex.  Cr.),  28  S.  W.  952, 
admitting  confession  made  to  a  deputy  a  half  hour  after  warning. 

Description  of  Property  in  indictment  for  Anon  as  a  Certain  House 
then  and  there  occupied  and  owned  by  defendant  is  sufficient  where 
time  and  county  are  previously  stated. 

Approved  in  Ayres  v.  State,  115  Tenn.  724,  91  S.  W.  195,  holding 
indictment  for  arson  describing  the  property  as  "situated  in  the  city 
of  Nashville"  sufficient. 

25  Tex.  Ap.  30,  7  S.  W.  341,  MUNCH  v.  STATE. 

Wliere  Evidence  was  Admitted  on  a  Plea  of  former  conviction, 
held,  the  plea  should  have  been  submitted  to  the  jury. 

Approved  in  Usher  v.  State,  42  Tex.  Cr.  463,  60  S.  W.  556,  where 
the  sitting  of  a  jury  was  interrupted  by  a  political  convention,  held, 
plea  of  former  jeopardy  good. 

26  Tex.  Ap.  33-70,  8  8.  W.  463,  BOE  ▼.  STATE. 

A  Judgment  will  not  be  Beversed  Where  No  Exception  was  taken 
or  injury  shown  by  a  charge  to  the  effect  that  jury  should  not  con- 
sider argument  of  counsel. 

Approved  in  Spicer  v.  State,  52  Tex.  Cr.  179,  105  S.  W.  814,  holding 
charge  that  remarks  by  attorneys  should  not  be  considered  for  any 
purpose  unless  they  were  justified  by  evidence  or  reasonable  deduc- 
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tions  therefrom  not  erroneous;  Spangler  y.  State,  42  Tex.  Cr.  253,  61 
S.  W.  322,  holding  refusal  of  court  to  allow  counsel  to  argue  respect- 
ing evidence  that  had  been  admitted  reversible  error;  Luke  v.  El  Paso 
(Tex.  Civ.),  60  S.  W.  365,  not  reversing  for  a  charge  that  jury  should 
not  consider  the  law  read  by  counsel. 

Wliera  No  Objection  was  Made  to  Evidence,  and  B01  of  Exceptions 
taken,  held,  the  action  of  the  court  will  not  be  revised. 

Beaffirmed  in  Newman  v.  State,  32  Tex.  Cr.  94,  22  S.  W.  200. 

26  Tex.  Ap.  70-73,  7  S.  W.  530,  PETEBSON  ▼.  STATE. 

Tbis  Court  wlU  Correct  a  Sentence  to  Conform  to  the  verdict. 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  364,  98  S.  W.  886, 
holding  appellate  court  had  power  to  correct  an  incomplete  judgment 
by  adding  omitted  clauses  to  make  it  conform  to  verdict. 

Distinguished  in  Small  v.  State  (Tex.  Cr.),  38  S.  W.  799,  dismissing 
appeal  from  a  judgment  different  from  verdict. 

25  Tex.  Ap.  74-75,  7  S.  W.  534,  HABDIN  ▼.  STATE. 

In  Indictment  for  Swindling,  Based  on  a  Mortgage  on  Cattle  which 
defendant  did  not  own,  held,  the  mortgage  should  have  been  set  out. 

Approved  in  Lively  v.  State  (Tex.  Cr.),  74  8.  W.  322,  reaffirming 
rule;  Doxey  v.  State,  47  Tex.  Cr.  506,  84  S.  W.  1062,  applying  rule 
where  letter  used  in  swindling  but  only  part  thereof  set  out;  Salter 
V.  State,  36  Tex.  Cr.  504,  38  8.  W.  214,  holding  certain  deeds  should 
have  been  set  out. 

25  Tex.  Ap.  76-90,  7  S.  W.  661,  WILLIAMS  ▼.  STATE. 

A  Charge  That  the  Minimiim  Penalty  for  Manslaughter  is  imprison- 
ment for  three  years  is  fatal  error. 

Approved  in  Graham  v.  State,  29  Tex.  Ap.  32,  13  S.  W.  1014,  re- 
versing for  erroneous  charge  of  penalty  for  aggpravated  assault; 
Spradling  v.  State,  30  Tex.  Ap.  596,  17  S.  W.  1118,  also  for  erroneous 
charge  in  case  of  theft  of  sheep. 

Where  Defendant  has  Been  Convicted  of  a  Lower  Crime  than  mur- 
der, an  erroneous  charge  on  murder  will  not  be  considered. 

Approved  in  Hopkins  v.  State  (Tex.  Cr.),  53  S.  W.  621,  holding 
evidence  warranted  charge  on  murder  in  second  degree;  Griffin  v. 
State  (Tex.  Cr.),  53  S.  W.  848,  not  reversing  for  charge  on  second 
degree  where  defendant  was  convicted  of  manslaughter. 

A  Charge  That  Intoxication,  or  Temporary  Insanity  produced  from 
drink,  may  be  considered  in  mitigation  of  crime,  is  sufficient. 

Approved  in  Clore  v.  State,  26  Tex.  Ap.  629,  10  S.  W.  344,  where 
charge  was  held  sufficient.     See  note,  36  L.  B.  A.  466,  474,  480,  483. 

An  Omission  to  Limit  ttud  Effect  of  Impeaching  Testimony  is  error. 

Approved  in  Paris  v.  State,  35  Tex.  Cr.  95,  31  S.  W.  857,  reversing 
for  failure  to  limit  testimony.     See  note,  21  L.  B.  A.  424. 

25  Tex.  Ap.  96-102,  7  S.  W.  861,  TAYLOB  v.  STATE. 

Where  the  Indictment  is  for  Theft  in  the  Umial  Form,  a  charge 
on  theft  as  defined  by  the  act  of  March  8,  1887,  is  erroneous. 

Approved  in  Woods  v.  State,  26  Tex.  Ap.  508,  10  S.  W.  110,  ex- 
cluding Witness  who  was  fined  for  willfully  driving  away,  cattle  al- 
though sentence  was  not  passed;  Brooks  v.  State,  26  Tex.  Ap.  189,  9 
S.  W.  563,  where  defendant  borrowed  a  horse  and  sold  it;  Cunning- 
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ham  V.  State,  27  Tex.  Ap.  482,  11  S.  W.  486,  reversing  for  erroneous 
charge  on  fraudulent  intent  in  taking  a  railroad  ticket;  Bumbo  v. 
State,  28  Tex.  Ap.  33,  11  S.  W.  680,  holding  rule  did  not  apply  to 
taking  of  a  mare  in  1883;  Nichols  v.  State,  £S  Tex.  Ap.  107,  12  S.  W. 
500,  reversing  for  erroneous  instruction  on  indictment  for  theft  of 
a  watch;  Williams  v.  State,  30  Tex.  Ap.  155,  16  S.  W.  760,  reversing 
ivhere  defendant  was  convicted  of  general  theft  under  facts  con- 
stituting conversion;  Long  v.  State,  39  Tex.  Cr.  464,  73  Am.  St.  Bep. 
958,  46  S.  W.  823,  reversing  for  conviction  of  willfully  driving  away 
cattle  under  charge  of  theft. 

25  Tex.  Ap.  102-111,  7  8.  W.  532,  BENO  ▼.  STATK 

The  Failure  to  Limit  the  Purpose  of  Evidence  of  Theft  of  other 
property  at  the  same  time  as  that  set  out  in  the  indictment  is  fatal 
error. 

Approved  in  Hanley  v.  State,  28  Tex.  Ap.  376,  13  S.  W.  143,  Thorn- 
ley  V.  State,  36  Tex.  Or.  124,  61  Am.  St.  Bep.  839,  34  S.  W.  982,  and 
Barnes  y.  State,  28  Tex.  Ap.  30,  11  S.  W.  679,  all  reversing  under  rule; 
Barton  v.  State,  28  Te'i.  Ap.  484,  13  S.  W.  783,  where  evidence  was 
introduced  that  defendant  obstructed  a  railway  at  another  place; 
Martin  v.  State,  36  Tex.  Cr.  127,  35  S.  W.  977,  following  rule  in 
swindling  case;  Thornley  v.  State  (Tex.  Cr.),  35  S.  W.  982,  reversing 
for  failure  to  limit  evidence  of  another  forgery.  See  note,  62  L.  B. 
A.  351. 

Distinguished  in  Strang  y.  State,  32  Tex.  Cr.  229,  22  S.  W.  681, 
not  reversing  where  court  failed  to  limit  evidence  of  other  embezzle- 
ments. 

In  Trial  for  Theft  of  Horse,  State  may  Prove  theft  of  another 
horse  and  saddle  at  time  and  place  charged  in  indictment. 

See  note,  62  L.  B.  A.  281. 

25  Tex.  Ap.  111-114,  7  8.  W.  631,  BOBINSON  v.  STATE. 

Wliere  tbe  Affidavit  Charges  a  Simple  Assault,  and  the  information 
an  aggravated  one,  held,  a  conviction  of  the  latter  cannot  be  sus- 
tained. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  76  S.  W.  467,  holding  nnder 
indictment  for  assault  evidence  not  sufficient  to  show  defendant  an 
adult  male  person,  and  conviction  not  sustained;  Schrader  v.  State 
(Tex.  Ap.),  17  S.  W.  1101,  where  complaint  did  not  allege  that  de- 
fendant was  an  adult  male,  reversing  conviction  of  aggravated  as- 
sault; Hanson  v.  State  (Tex.  Cr.),  61  S.  W.  121,  quashing  informa- 
tion nnder  rule. 

25  Tdz.  Ap.  114-126,  7  S.  W.  688,  MAT  v.  STATE. 

A  Continuance  is  Properly  Refused  Where  the  Court,  having  of- 
fered to  postpone  the  trial,  defendant  refuses,  and  all  his  witnesses 
were  accessible. 

Approved  in  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  959,  refusing 
second  continuance  under  rule. 

Wliere  the  Bill  of  Exceptions  Does  not  Disclose  the  purpose  of  the 
answer  to  an  excluded  question,  the  action  of  the  court  will  not  be 
revised. 

Approved  in  Graham  v.  State,  28  Tex.  Ap.  583,  13  S.  W.  1011, 
Schoenfeldt  v.  State,  30  Tex.  Ap.  697,  18  S.  W.  641,  Coyle  v.  State, 
81  Tex.  Cr.  606,  21  8.  W.  765,  Martin  v.  State,  32  Tex.  Cr.  443,  24  S. 
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W.  513,  Whit«  V.  State,  32  Tex.  Cr.  636,  25  S.  W.  785,  Rodgera  v. 
State,  34  Tex.  Cr.  613,  31  S.  W.  651,  Levine  v.  State,  35  Tex.  Cr.  648, 
34  S.  W.  969,  Brazos  v.  State  (Tex.  Cr.),  33  S.  W.  540,  Gregory  v. 
State  (Tex.  Cr.),  48  S.  W.  578,  and  Carlisle  v.  State  (Tex.  Cr.),  56 
S.  W.  366,  all  following  rule;  Walker  v.  State,  28  Tex.  Ap.  505,  13 
S.  W.  860,  where  bill  of  exceptions  did  not  show  defendant's  purpose 
in  proving  himself  a  coward. 

25  Tex.  Ap.  133-160,  8  &  W.  207,  EX  PARTE  8I7ND8TROM. 

A  City  Ordinance  nuut  Yield  to  the  Statute  LawB  of  the  state 
where  there  is  any  conflict  between  them. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Rep. 
818,  117  S.  W.  856,  applying  rule  to  pure  food  ordinance;  Arroyo  v. 
State  (Tex.  Cr.),  69  S.  W.  504,  holding  city  charter  and  ordinance 
in  conflict  with  constitution  void;  £x  parte  Ogden,  43  Tex.  Cr.  532, 
66  S.  W.  1101,  municipal  ordinance  prohibiting  horserace  poolselling 
is  void  where  it  conflicts  with  state  law  authorizing  it.  See  note,  17 
L.  R.  A.  (n.  s.)  51. 

Article  186  of  the  Penal  Code,  Regulating  the  Sale  of  Liquor  and 
merchandise  on  Sunday,  except  in  certain  cases,  is  constitutional. 

Approved  in  McLain  v.  State,  31  Tex.  Ap.  561,  21  S.  W.  365,  hold- 
ing conviction  by  mayor's  court  could  not  be  pleaded  where  the  ordi- 
nance conflicted  with  the  statute;  Lynn  v.  State,  33  Tex.  Cr.  159,  25 
S.  W.  781,  holding  city  ordinance  in  conflict  with  article  316  of  Penal 
Code  void;  Searcy  v.  State,  40  Tex.  Cr.  462,  51  S.  W.  1120,  holding 
articles  199  and  200  of  Penal  Code,  relating  to  Sunday  sales,  con- 
stitutional; and  see  Ex  parte  Brown  (Tex.  Cr.),  61  S.  W.  396,  to  same 
effect.     See  note,  22  L.  R.  A.  722. 

Miscellaneous. — Cline  v.  State,  36  Tex.  Cr.  345,  61  Am.  St.  Rep. 
862,  36  S.  W.  1104,  holding  examining  trial  evidence  inadmissible 
against  accused  on  trial,  although  the  witness  is  since  dead.  See  note, 
39  L.  R.  A.  456. 

25  Tex.  Ap.  161-168,  7  S.  W.  589,  THOMPSON  v.  STATE. 

A  Record  of  a  Brand  That  It  was  to  be  Placed  on  the  "hip,  thigh, 
and  flank,"  is  sufficient. 

Approved  in  Hayes  v.  State,  30  Tex.  Ap.  405,  17  S.  W.  940,  hold- 
ing designation  of  brand  on  "right  or  left  side''  sufficient. 

Distinguished  in  Reese  v.  State,  43  Tex.  Cr.  542,  67  S.  W.  327,  hold- 
ing record  of  brand  designating  part  of  animal  on  which  placed  as 
"left  shoulder  or  side''  insufficient;  Massey  v.  State,  31  Tex.  Cr.  92, 
19  S.  W.  909,  holding  designation  of  brand  on  "left  jaw,  and  left 
shoulder,  or  thigh,"  insufficient. 

25  Tex.  Ap.  172-173,  7  &  W.  873,  BURKE  ▼.  STATE. 

A  Bill  of  Exceptions  to  the  Admission  of  Records  of  brands  in  evi- 
dence which  does  not  set  out  that  the  records  were  read  in  evidence 
is  insufficient. 

Approved  in  Jackson  v.  State,  28  Tex.  Ap.  143,  12  S.  W.  701,  Wil- 
son y.  State,  32  Tex.  Cr.  24,  22  S.  W.  39,  Simms  v.  State,  32  Tex. 
Cr.  278,  22  S.  W.  876,  Thompson  v.  State,  33  Tex.  Ap.  223,  26  S.  W. 
198,  Rodgers  v.  State,  34  Tex.  Ap.  612,  31  S.  W.  651,  Isaacs  v.  State, 
36  Tex.  Ap.  532,  38  S.  W.  42,  Stroube  v.  State,  40  Tex.  Cr.  583,  51 
S.  W.  358,  Hutcherson  v.  State  (Tex.  Cr.),  36  S.  W.  375,  and  Lyon 
v.  State  (Tex.  Or.),  61  S.  W.  126,  all  reaffirming  mle;  Moseley  t. 
State,  43  Tex.  Cr.  560,  67  S.  W.  415,  holding  bill  of  exceptions  to 
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admission  of  written  statement  in  evidence  defective  because  failing 
to  set  out  the  statement  or  give  its  contents;  Jacobs  v.  State,  28  Tex. 
Ap.  83,  12  S.  W.  409,  not  considering  bill  of  exceptions  which  did 
not  show  that  the  evidence  went  to  the  jury;  Srtiith  v.  State  (Tex. 
Cr.),  32  S.  W.  696,  where  it  was  not  alleged  that  the  instrument  was 
read   in  evidence. 

25  Tex.  Ap.  173-198,  8  Am.  St.  Bep.  431,  7  8.  W.  862,  BONNABD  ▼. 

STATE. 

Where  the  Evidence  Shows  That  Defendant,  without  any  hostile 
intentions,  asked  deceased  to  pay  a  bill,  and  an  altercation  and  fight 
ensued,  held,  the  court  should  have  charged  on  manslaughter. 

Approved  in  Meuly  v.  State,  26  Tex.    Ap.  306,  8  Am.  St.  Rep.  486, 

9  S.  W.  567,  where  the  language  and  acts  of  defendant  did  not  nec- 
essarily show  felonious  intent;  Johnson  v.  State,  26   Tex.  Ap.  642, 

10  S.  W.  237,  holding  facts  demanded  a  similar  charge;  Gonzales  v. 
State,  28  Tex.  Ap.  136,  12  S.  W.  735,  reversing  where  charge  deprived 
defendant  of  self-defense;  Bonner  v.  State,  29  Tex.  Ap.  231,  15  S.  W. 
823,  reversing  where  charge  did  not  include  theory  of  accidental 
meeting  and  provocation;  Jackson  v.  State,  32  Tex.  Cr.  212,  22  S.  W. 
840,  holding  evidence  sufficient  to  demand  a  charge  on  second  degree; 
Mundine  v.  State,  37  Tex.  Cr.  17,  38  S.  W.  622,  reversing  where  de- 
fendant claimed  that  he  went  to  deceased's  saloon  without  hostile 
intent;  Folks  v.  State  (Tex.  Cr.),  58  S.  W.  99,  reversing  where  court 
failed  to  charge  manslaughter  under  the  evidence;  Perkins  v.  State, 
78  Wis.  559,  47  N.  W.  828,  reversing  for  omission  to  charge  on  third 
degree  of  manslaughter  where  the  killing  was  done  in  a  quarrel. 
See  notes,  8  Am.  St.  Rep.  439;  8  Am.  St.  Rep.  488;  13  Am.  St.  Rep. 
711;  15  Am.  St.  Rep.  262;  21  Am.  St.  Rep.  188;  28  Am.  St.  Rep.  953; 
38  Am.  St.  Rep.  150;  109  Am.  St.  Rep.  816;  4  L.  R.  A.  (n.  e.)  161; 
45  L.  R.  A.  689,  693,  699,  700,  702. 

Evidence  of  Difficulty  or  Hostility  Between  Witness  for  state  and 
defendant  is  admissible. 

Approved  in  Gelber  v.  State,  56  Tex.  Cr.  462,  120  S.  W.  864,  holding 
it  error  to  exclude  such  evidence  though  occurring  after  alleged  of- 
fense for  which  defendant  was  being  tried. 

When  Statement  or  Declaration  of  Defendant  Is  Introduced  by 
State,  defendant  may  introduce  another  statement  or  declaration 
made  by  him  which  serves  to  explain  the  former  one. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  285,  109  S.  W.  140,  holding 
defendant  could  put  in  evidence  statement  by  him  to  his  brother 
after  killing  to  explain  a  different  statement  to  other  persons  which 
had  been  introduced  by  state. 

An  Assault  and  Battery  Which  IniUcted  Pain  or  Bloodshed  is  "ade- 
quate cause.** 

Approved  in  Gilford  v.  State,  54  Tex.  Cr.  514,  114  S.  W.  140,  hold- 
ing instruction  that  an  "assault  and  battery  causing  pain  and  blood- 
shed" is  deemed  adequate  cause  erroneous;  Lee  t.  State,  54  Tex.  Cr. 
385,  113  S.  W.  302,  holding  instruction  that  insulting  words  or  ges- 
tures or  an  assault  and  battery  so  slight  as  to  show  no  intention  to 
inflict  pain  or  injury  are  not  adequate  cause,  erroneous. 

26  Tex.  Ap.  19»-203,  8  Am.  St.  Bep.  436,  7  8.  W.  664,    MULLiaAN 

V.  STATE. 
Where  Defendant  First  Demolished  the  Honse,  and  then  burned  the 
material,  held  the  acts  did  not  constitute  arson, 
5  Tex.  Notes — 43 
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Approved  in  Landers  v.  State,  39  Tex.  Cr.  673,  47  S.  W.  1009^  where 
roof  destroyed  by  explosion,  held  not  "arson."  See  note,  32  L.  H.  A. 
648. 

Anon  may  be  Oommltted  by  Tenant  in  Possession  under  statute. 

Approved  in  Kelley  v.  State,  44  Tex.  Cr.  188,  70  S.  W.  20,  reaffirm- 
ing role.    See  note,  101  Am.  St.  Bep.  25,  26. 

25  Tex.  Ap.  203-216,  7  S.  W.  705,  lEBY  v.  STATE. 

Statements  Made  by  Deceased  as  Soon  as  He  Oould  Talk  after  be- 
ing shot  are  admissible  as  res  gestae. 

Approved  in  Fulcher  v.  State,  28  Tex.  Ap.  471,  13  S.  W.  751,  ad- 
mitting statements  made  as  soon  as  deceased  could  talk  after  the 
wound;  Lewis  v.  State,  29  Tex.  Ap.  204,  25  Am.  St.  Bep.  721,  15  S. 
W,  643,  admitting  declarations  made  an  hour  after  the  wound;  Farrar 
V.  State,  29  Tex.  Ap.  257,  15  S.  W.  722,  reversing  for  excluding 
evidence  of  defendant's  intent  in  going  to  field  where  deceased  was; 
Drake  v.  State,  29  Tex.  Ap.  269,  15  S.  W.  727,  admitting  statement 
made  about  two  minutes  after  the  shooting;  Castilla  v.  State,  31  Tex. 
Cr.  152,  37  Am.  St.  Kep.  7^7,  19  S.  W.  894,  admitting  declarations  of 
rape  made  within  half  an  hour  after  the  act;  Missouri  etc.  By.  v. 
Moore,  24  Tex.  Civ.  490,  59  S.  W.  283,  1  Tex.  Ct.  Bep.  160,  admitting 
declarations  made  several  hours  after  the  wound  when  deceased  be- 
came conscious;  Lambright  v.  State,  34  Fla.  583,  16  So.  587,  exclud- 
ing declaration  of  witness  made  many  hours  after  the  injury;  Marler 
V.  Texas  etc.  B.  B.,  52  La.  Ann.  731,  27  So.  178,  rejecting  declarations 
made  at  different  place  several  hours  after  injury.  See  note,  86  Am. 
St.  Bep.  661. 

>  Deceased's  Statements  are  Inadmissible  as  Dying  Declarations 
where  physician  told  him  he  would  recover  and  he  had  been  dis- 
charged as  convalescent,  and  he  had  declared  he  wanted  to  live  to  kill 
defendant. 

See  note,  56  L.  B.  A.  411,  421. 

25  Tex.  Ap.  216-225,  7  S.  W.  666,  WILLIAMS  ▼.  STATE. 

In  Case  of  a  Mutual  Combat,  in  Wbicb  One  of  the  Parties  inflicts 
serious  injury  upon  the  other,  the  court  should  instruct  the  jury  as  to 
what  offense  was  committed. 

Approved  in  Habel  v.  State,  28  Tex.  Ap.  600,  13  S.  W.  1002,  hold- 
ing right  to  self-defense  imperfect  where  defendant  went  out  to  fight 
deceased.    See  note,  45  L.  B.  A.  689,  704. 

25  Tex.  Ap«.  22^244,  8  S.  W.  25,  GEOBaE  ▼.  STATE. 

A  Statement  of  Facts  not  Filed  Within  the  Term,  or  within  ten  days 
after  adjournment  under  an  order  of  court,  will  not  be  considered, 
unless  the  party  Ahowe  that  the  failure  to  file  the  statement  was  the 
re&ult  of  causes  beyond  his  control. 

Approved  in  Caruthers  v.  State,  52  Tex,  Cr.  460,  107  S.  W.  858; 
Mundine  v.  State,  50  Tex.  Cr.  97,  99,  97  S.  W.  492,  Walker  v.  State, 
49  Tex.  Cr.  183,  91  S.  W.  230,  Aistrop  v.  State,  31  Tex.  Cr.  468,  20 
S.  W.  989,  Hutchine  v.  State,  33  Tex.  Cr.  299,  26  S.  W.  399,  Yung- 
man  V.  State,  35  Tex.  Cr.  81,  31  S.  W.  664,  Bryant  v.  State,  35  Tex. 
Cr.  400,  36  S.  W.  80,  Powell  v.  State  (Tex.  Cr.),  24  S  W.  516,  Jeffer- 
son V.  State  (Tex.  Cr.),  22  a  W.  148,  Woods  v.  State  (Tex.  Cr.),  25 
S.  W.  968,  Weeds  v.  State  (Tex.  Or.),  31  S.  W.  666,  Zamora  v.  State 
(Tex.  Cr.),  33  S.  W.  125,  Bracy  t.  State  (Tex.  Cr.),  49  S.  W.  599, 
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Dennis  v.  State,  41  Tex.  Cr.  161,  53  S.  W.  112,  Bailey  v.  State,  41  Tex. 
Cr.  158,  53  S.  W.  118,  Cannon  v.  State,  41  Tex.  Cr.  478,  493,  56  S.  W. 
355,  363,  Stanford  ▼.  State,  42  Tex.  Cr.  345,  60  S.  W.  253,  and  Adams 
▼.  State  (Tex.  Cr.),  60  S.  W,  256,  all  following  rule;  Berry  ▼.  State 
(Tex.  Cr.),  75  S.  W.  859,  holding  affidavit  explaining  failure  to  file 
statement  of  facts  insufficient;  Farris  y.  State,  26  Tex.  Ap.  107,  9  S. 
W.  488,  refusing  to  consider  statement  filed  nineteen,  days  after  ad- 
joummeint;  Suit  v.  State,  30  Tex.  Ap.  321,  17  S.  W.  458,  where  the 
statement  was  filed  about  a  month  after  adjournment;  Hess  v.  State, 
30  Tex.  Ap.  480,  17  S.  W.  1100,  refusing  to  consider  statement  not 
properly  authenticated  by  the  judge;  Bell  y.  State,  31  Tex.  Cr.  523, 
21  S.  W.  260,  where  counsel  failed  to  apply  to  former  counsel  for 
statement;  Pool  y.  State,  35  Tex.  Cr.  160,  32  S.  W.  700,  refusing 
motion  asking  privilege  of  submitting  a  atatement  of  facts;  Childers 
y.  State,  36  Tex.  Cr.  129,  35  S.  W.  980,  where  statement  never  pre- 
sented to  the  judge  for  approval;  Biojas  v.  State,  36  Tex.  Cr.  186,  36 
S.  W.  269,  where  bill  of  exceptions  was  not  approved  by  the  judge; 
Cook  y.  State  (Tex.  Cr.),  33  S.  W.  360,  where  statement  was  filed  more 
than  twenty  days  after  adjournment;  Adler  v.  State  (Tex.  Cr.),  50  S. 
W.  359,  considering  statement  filed  on  eleventh  day  where  sufficient 
diligence  shown;  Stanford  v.  State,  42  Tex.  Cr.  345,  60  S.  W.  254,  con- 
sidering bill  where  judge  was  too  ill  to  read  it. 

Where  Exception  was  not  Taken  to  Refusal  of  Court  to  allow  time 
to  prepare  a  bill  of  exceptions,  the  bill  will  not  be  considered. 

Approved  in  Brazil  y.  State  (Tex.  Cr.),  63  S.  W.  130,  holding  excep- 
tion after  verdict  too  late. 

25  Tex.  Ap.  244-247,  7  S.  W.  865,  FLOUBNOY  v.  STATE. 

Fact  That  Defendant  Held  a  Gun  in  His  Hands  While  He  Abused 
prosecuting  witness  not  sufficient  to  constitute  aggravated  assault. 

Approved  in  Bush  v.  State,  52  Tex.  Cr.  399,  107  S.  W.  349,  holding 
threatening  gesture  with  an  ax  not  aggravated  assault;  Fuller  v.  State, 
44  Tex.  Cr.  465,  100  Am.  St.  Rep.  871,  72  S.  W.  184,  holding  m-aking 
signs  indicating  a  desire  to  kiss  prosecutrix  without  making  any  ef- 
fort to  do  so  not  aggravated  assault. 

Injury  Intended,  Which  is  Sufficient  as  Element  of  Assault,  may  be 
a  constraint,  sense  of  shame,  or  other  disagreeable  emotion  of  the 
mind. 

See  note,  14  L.  B.  A.  226. 

25  Tex.  Ap.  247-260,  7  S.  W.  667,  McOUNE  ▼.  STATE. 

Where  a  Continuance  is  not  Granted  for  Want  of  Diligence,  yet  if 
the  trial  shows  such  evidence  to  be  material  and  probably  true,  a  new 
trial  will  be  granted. 

Approved  in  Simmons  v.  Sta,te,  26  Tex.  Ap.  532,  10  S.  W.  119,  fol- 
lowing role;  Bichardson  v.  State,  28  Tex.  Ap.  218,  12  S.  W.  870,  hold- 
ing diligence  sufficient  ae  to  one  witness. 

25  Tex.  Ap.  260-267,  8  Am.  St.  Bep.  438,  7  8.  W.  867,  ALEXANDER 
T.  STATE. 

Where  the  Evidence  Required  a  Charge  that  defendant  provoked 
the  contest  without  intention  to  kill  dece«ised,  held  its  omission  was 
error. 

Approved  in  Johnson  v.  State,  26  Tex.  Ap.  642,  10  S.  W.  237,  re- 
.rersing  for   erroneous   charge   on  justifiable   homicide;    Gonzales   v. 
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State,  28  Tex.  Ap.  136,  12  S.  W.  735,  rdyersing  where  charge  deprived 
defeii4aD>t  of  right  of  self-defeoBe.  See  notes,  13  Am.  St.  Bep.  711; 
15  Am.  St.  Bep.  262;  38  Am.  St.  Bep.  81;  89  Am.  Srt.  Bep.  700;  45 
L.  B.  A.  689,  693. 

Wliere  Threats  of  Deceased  had  Been  Oommmiicated  and  at  Time 
of  Killing  he  eviden-ced  an  intention  to  carry  it  out,  defendant  was 
atbthorized  to  act  upon  appearances,  and  failure  to  so  charge  was 
error. 

Approved  in  Fielding  v.  State,  48  Tex.  Cr.  335,  336,  87  S.  W.  1045, 
reaflSrming  rule;  Loekhart  v.  State,  53  Tex.  Or.  595,  111  S.  W.  1028, 
holding  in  murder  trial  under  self-defense  instruction  on  communi- 
cated threats  erroneous  because  curtailing  defendant's  right  of  self 
defense.    See  notes,  3  L.  B.  A.  (n.  s.)  525;  17  L.  B.  A.  656. 

Distinguished  in  Dobbs  v.  State,  54  Tex.  Or.  552,  113  S.  W.  925, 
holding  evidence  of  uncommunicated  threats  by  deceased  and  a  threat 
at  time  of  killing  did  not  warrant  charge;  according  to  Penal  Code, 
article  713,  relating  to  threats. 

25  Tex.  Ap.  267-293,  8  8.  W.  468,  MALGOLMSON  v.  STATE. 

Whiore  There  is  OonfUcting  Evidence  or  Such  Meager  incriminating 
evidence  as  to  make  the  guilt  of  defendant  uncertain,  the  admission  of 
incompetent  testimony  is  ground  for  reversal. 

Approved  in  Barker  v.  State  (Tex.  Or.),  26  S.  W.  400,  following 
rule;  Hall  v.  State,  32  Tex.  Cr.  475,  24  S.  W.  407,  not  reversing  for 
admitting  incompetent  evidence  where  the  facts  were  proven  by  other 
evidence.    ' 

Evidence  of  Other  Fraudulent  Acts  of  Defendant  are  not  admissible. 

Approved  in  Alford  v.  State,  52  Tex.  Cr.  623,  108  S.  W.  365,  follow- 
ing rule.    See  note,  62  L.  B.  A.  269. 

25  Tex.  Ap.  293-314,  7  a  W.  868,  DRAKE  v.  STATE. 

Where  One  Orand  Jnror  Removes  from  the  State  and  is  discharged, 
an  indictment  presented  by  the  remaining  eleven  ie  valid. 

Approved  in  Jackson  v.  State,  25  Tex.  Ap.  322,  7  8.  W.  872,  reaf- 
firming rule;'  Ex  parte  Love,  49  Tex.  Cr.  477,  93  S.  W.  552,  holding 
action  of  •court  in  excusing  grand  juror  and  impaneling  another  to 
take  his  place  a  nullity,  and  subsequent  indictment  valid;  Drake  v. 
State,  29  Tex.  Ap.  268,  15  S.  W.  726,  referring  to  original  case  on 
second  appeal;  Trevinio  v.  State,  27  Tex.  Ap.  378,  11  S,  W.  448,  sus- 
taining appointment  of  a  new  grand  juror  on  the  reassembling  after 
discharge;  dissenting  opinion  in  Matthews  v.  State,  42  Tex.  Cr.  54,  58 
S.  W.  92,  majority  sustaining  action  of  court  in  discharging  a  grand 
juror  on  reassembing.    See  note,  28  L.  B.  A.  38;  27  L.  B.  A.  846,  852. 

It  iB  Error  for  the  Court  to  Omit  to  Iiimit  the  Effect  of  impeaching 
eviden-ce. 

Approved  in  Terry  v.  State  (Tex,  Cr.),  72  S.  W.  383,  holding  where 
previous  affidavit  of  witness  was  used  to  contradict  him  on  stand, 
court  should  limit  its  consideration  to  question  of  credibility  of  such, 
witness;  Drake  v.  State,  29  Tex.  Ap.  270,  15  S.  W.  727,  reversing  for 
admitting  impeaching  testimony  on  a  collateral  matter;  Denver  v. 
State,  37  Tex.  Cr.  401,  30  S.  W.  1073,  reversing  where  court  failed  to 
limit  impeaching  evidence. 

Secrecy  of  Grand  Jury  Proceedings  Does  not  Prevent  necessary  in- 
quiry  into  them. 
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Approved  in  Wisdom  v.  State,  42  Tex.  O.  581,  61  S.  W.  927,  hold- 
ing admissions  of  accused  mad«  before  grand  jury  after  being  warned 
are  competent  evidence,  at  trial. 

A  Written  Dying  Declaration  may  be  Modified  or  explained  by 
other  oral  declarations. 

Approved  in  Herd  v.  State,  43  Tex.  Or.  578,  579,  67  S.  W.  496,  497, 
holding  it  error  not  to  admit  evidence  of  both  oral  and  written  dying 
declarations. 

A  Dying  Declaration  Intended  to  be  Modified  which  was  prevented 
by  declarant's  death  is  not  admissible. 

See  note,  56  L.  B.  A.  429. 

Distinguished  in  Arnwine  v.  State,  50  Tex.  Or.  257,  96  S.  W.  6,  hold- 
ing it  error  to  e^lude  a  statement  of  declarant  qualifying  a  former 
statement. 

25  Tez.  Ap«.  314^24,  7  8.  W.  872,  JACEBON  T.  STATE. 

The  Fact  That  a  Member  of  a  Grand  Jury  la  Absent  and  domiciled 
in  another  state  is  not  ground  for  quasrhing  the  indictment. 

Approved  in  Ex  parte  Love,  49  Tex.  Or.  477,  93  S.  W.  552,  holding 
action  of  court  in  excusing  grand  juror  and  impaneling  another  to  , 
take  hie  place  a  nullity  and  subsequent  indictment  valid;  Trevinio  v. 
State,  27  Tex.  Ap.  378,  11  S.  W.  448,  sustaining  authority  of  court  to 
substitute  a  new  grand  juror  on  reassembling;  dissenting  opinion  in 
Matthews  v.  State,  42  Tex.  Cr.  54,  58  S.  W.  92,  majority  sustaining 
discharge  of  a  grand  juror  on  reassembling  and  appointment  of  an- 
other.   See  note,  27  L.  B.  A.  852. 

An  Indictment  for  Murder  Need  not  Allege  Tbat  the  Act  was  un- 
lawfully done. 

Approved  in  Hall  v.  State,  28  Tex.  Ap.  147,  12  S.  W.  739,  Hunter 
V.  Stete,  30  Tex.  Ap.  316,  17  8.  W.  415,  and  Morrison  v.  SUte,  40 
Tex.  Cr.  488,  51  S.  W.  361,  all  following  rule;  Scott  v.  State,  31  Tex. 
Cr.  364,  20  S.  W.  755,  sustaining  indictment  alleging  defendant  did, 
'*with  malice  aforethought,  kill  and  murder"  "by  shooting  with  gun." 

Where  the  Main  Charge  Suf&clently  Oorers  the  Law  of  the  eubject, 
a  special  instruction  is  properly  refused. 

Dietinguished  in  Young  v.  State,  41  Tex.  Cr.  446,  55  S.  W.  333,  re- 
versing where  the  court  failed  to  charge  on  manslaughter. 

Secrecy  of  Grand  Jury  Proceedings  Does  not  Prevent  proper  inquiry 
into  them. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W.  927,  holding 
admissione  of  defendant  made  before  grand  jury  after  being  warned 
admissible  in  evidence  at  trial. 

Failure  to  Submit  Question  of  Venae  When  Necessary  Fact  was  ad- 
mitted by  defendant  not  error. 

Distinguished  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  S.  W.  400, 
holding  in  trial  for  theft  court  should  have  submitted  question  of 
value  of  property  stolen  though  no  apparent  conflict  in  testimony. 

25  Tex.  Ap.  32^330,  8  8.  W.  275,  McCONNELL  v.  STATE. 

Intent  to  Injure  la  Essential  to  assault  and  battery. 

Approved  in  McNamara  v.  People,  24  Colo.  66,  48  Pac.  543,  sustain- 
ing conviction  of  assault  with  intent  to  rob  where  defendant  aimed 
a  gun  at  the  party;  Brown  v.  State,  42  Tex.  Cr,  420,  96  Am.  St.  Bep. 
806,  60  S.  W.  549,  reversing  conviction  of  assault  where  court  did  not 
charge  on  intent  to  injure. 
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25  Tez.  Ap.  331-333,  8  8.  W.  277,  LEE  ▼.  STATE.  ^ 

The  Validity  of  tlio  Indlctm«iit  cannot  be  Attacked  by  the  sureties 
on  a  reoognizance. 

Approved  in  Dilley  v.  State,  2  Idaho,  1015,  3  Idaho,  288,  29  Pac. 
49,  holding  sureties  on  recognizance  could  not  attack  jurisdiction  of 
the  grand  jury;  State  v.  Sureties,  4  Wyo.  355,  34  Pac.  6,  holding 
sureties  could  not  set  up  illegal  arrest  on  insufficient  information. 

25  Tex.  Ap.  333-339,  8  8.  W.  471,  G&AVE8  v.  STATE. 

Wliere  Evidence  ^owed  That  tlie  Prosecutor  consented  to  the  tak- 
ing of  money  from  him  at  the  time,  held  conviction  of  theft  could  not 
be  sustained.' 

Approved  in  Nichols  v.  State,  28  Tex.  Ap.  107,  12  S.  W.  500,  where 
the  prosecutor  handed  his  watch  to  defendant  who  afterward  appro- 
priated it;  Taylor  v.  State,  32  Tex.  Or.  112,  22  S.  W.  149,  holding 
facts  demanded  a  charge  on  swindling.    Siee  note,  68  L.  B.  A.  48. 

25  Tex.  Ap.  33^-345,  8  S.  W.  328,  ANBBEWS  T.  STATE. 

Subsequent  Explanations  of  Possession  of  a  Stolen  Thing  are  ad- 
missible when  the  etate's  witnesses  contradict  each  other  as  to  the 
first  explanation. 

Approved  in  Butler  v.  State,  52  Tex.  Or.  530,  107  S.  W.  842,  holding 
in  trial  for  burglary  in  entering  railroad  car,  where  evidence  of  ex- 
planations made  when  he  waa  found  in  car  discrepant,  an  explana- 
tion made  at  time  of  arrest  admissible;  Ferguson  v.  State,  31  Tex.  Or. 
101,  19  S.  W.  902,  admitting  statement  made  by  defendant  while 
under  arrest  for  purposes  of  impeachment. 

26  Tex.  Ap.  345-346,  8  &  W.  329,  SHOOK  v.  STATE. 

An  Indictment  for  Gaming  on  Sunday  is  Insul&cient  unless  the 
names  of  the  persons  with  whom  defendant  gamed  are  alleged. 

Approved  in  Davis  v.  State,  37  Tex.  Cr.  361,  39  S.  W.  938,  barring 
second  prosecution  although  complaint  under  city  ordinance  was  de- 
fective; McNeill  v.  State  (Tex.  Cr.),  33  S.  W.  977,  holding  former 
conviction  could  not  be  pleaded  on  similar  indictment. 

25  Tex.  Ap.  346-358,  8  8.  W.  278,  BEAN  ▼.  STATE. 

A  Ck>nvlctlon  for  Aggravated  Assault  may  be  had  under  an  indict- 
ment for  murder  in  the  Eccond  degree. 

Approved  in  Watson  v.  State,  116  Ga.  611,  43  S.  E.  34,  where  under 
indictment  for  murder  defendant  convicted  of  statutory  offense  of 
shooting  at  another;  Housman  v.  Commonwealth  (Ky.),  110  S.  W. 
238,  holding  under  indictment  for  murder  conviction  may  be  had  for 
malicious  cutting  and  wounding  another  as  defined  by  Kentucky 
Statutes  of  1903,  section  1166;  Ex  parte  Curnow,  21  Nev.  43,  24  Pac. 
434,  sustaining  conviction  of  assault  with  intent  to  kill,  under  in- 
dictment of  murder.    See  note,  21  L.  B.  A.  (n.  s.)  12. 

Where  Defendant  was  Assailed  by  Two  Parties,  Held  Error  to  re- 
strict the  right  of  self-defense  to  the  demonstrations  of  one  only. 

Approved  in  Meuly  v.  State,  26  Tex.  Ap.  306,  8  Am.  St.  Bep.  486, 
9  S.  W.  567,  where  defendant  killed  one  of  two  assailants. 

Where  First  Quarrel  has  Ended  and  There  has  Been  Cessation  of 
conflict  or  deceased  has  withdrawn  therefrom,  and  subsequent  con- 
flict is  provoked  or  brought  on  by  accused,  plea  of  self-defense  is  of 
no  avail. 

2See  note,  45  L.  B.  A.  705. 
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25  Tez.  Ap.  858-360,  8  &  W.  280,  SPOONEMOBE  r.  8TATK 

Wliara  tlia  Eyldonce  I>id  not  Demand  a  Oliarga  for  the  willful  driv- 
ing of  stock  from  its  range,  held  a  refusal  to  charge  the  law  of  that 
offense  was  proper. 

Approved  in  Lopez  v.  State,  28  Tex.  Ap.  346,  13  S.  W.  220,  re- 
versing where  court  charged  willful  driving  of  stock  where  the  facts 
did  not  sustain  it. 

A'Hlx  NowelB"  and  "Hicks  N<»wells"  are  idem  sonans. 

See  note,  100  Am.  St.  Bep.  347. 

25  Tez.  Ap.  360-366,  8  8.  W.  473,  TABIN'  ▼.  STATE. 

A  Conviction  of  Theft  cannot  be  Sustained  where  defendant's  ex- 
planation of  possession  has  not  been  shown  to  be  false. 

Approved  in  People  v.  Swasey,  6  Utah,  100,  21  Pac.  403,  reversing 
conviction  where  defendant  made  explanation  of  possession  of  sheep. 

25  Tez.  Ap.  366-371,  8  8.  W.  473,  THUBMOND  ▼.  STATE. 

An  Indictment  for  Uttering  a  Forged  Instrument  which  sets  out 
the  instrument  according  to  its  tenor  is  sufficient. 

Approved  in  Huckabj  v.  State,  45  Tex.  Cr.  581,  108  Am.  St.  Rep. 
975,  78  S.  W.  943,  holding  indictment  for  forgery  which  sets  out  the 
instrument  according  to  its  tenor  need  not  allege  it  purported  to  be 
act  of  another;  Webb  v.  State,  39  Tex.  Cr.  535,  47  S.  W.  357,  where 
instrument  was  set  out  showing  the  forger's  name  and  others,  held 
sufficient. 

Fledging  Forged  Instrument  as  Security  for  Debt  is  Uttering  same 
within  meaning  of  statute. 

See  note,  119  Am.  St.  Bep.  319. 

25  Tez.  Ap.  372-379,  8  Am.  St.  Bep.  440,  8  8.  W.  645,  EX  PABTE 

STANI.EY. 

An  Eztradition  Warrant  Need  not  Set  Out  the  Affidavit  on  which 
it  is  based,  or  should  be  accompanied  by  a  duly  authenticated  copy 
of  the  demand  of  the  governor. 

Approved  in  Ex  parte  Cheatham,  50  Tex.  Cr.  53,  95  S.  W.  1079, 
reaffirming  rule;  Ex  parte  Thomas,  53  Tex.  Cr.  38,  108  S.  W.  664, 
but  holding  warrant  of  arrest  which  fails  to  name  offense  alleged 
to  have  been  committed  in  the  foreign  state  fatally  defective;  Ex 
parte  Pearce,  32  Tex.  Cr.  304,  23  S.  W.  16,  where  extradition  papers 
were  held  sufficient;  Ex  parte  Martin  (Tex.  Cr.),  65  S.  W.  910,  holding 
papers  sufficient.  See  notes,  22  Am.  St.  Bep.  344;  112  Am.  St.  Bep. 
141. 

26  Tez.  Ap.  387-394,  8  8.  W.  642,  WASHINGTON  ▼.  STATK 
Where  Murdier  was    Committed  in  the  Perpetration  of  Bape,   a 

charge  on  murder  with  malice  aforethought  is  sufficient  where  in- 
struction on  the  former  was  not  requested. 

Approved  in  Mendez  v.  State,  29  Tex.  Ap.  612,  16  S.  W.  767,  sus- 
taining charge  on  murder  in  perpetration  of  robbery  under  indict- 
ment for  murder;  and  see  Smith  v.  State,  31  Tex.  Cr.  17,  19  S.  W. 
253,  to  same  effect;  Williams  v.  State,  38  Tex.  Cr.  140,  41  S.  W.  650, 
holding,  where  killing  was  done  in  perpetration  of  burglary,  the  court 
should  80  charge.     See  note,  63  L.  B.  A.  361. 

Indictment  for  Murdier  Committed  With  Express  Malice  in  per- 
petration of  rape  is  sustained  by  evidence  of  confession  made  after 
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warning,  and  of  fact  that  accused's  pants  and  undershirt  were  found 
to  be  bloody  and  that  he  fled  on  approach  of  officers. 
See  note,  63  L.  R.  A.  399. 

26  Tez.  Ap.  394^96,  8  8.  W.  641,  BOMEBO  ▼.  gTATK 
PoBMssion  of  a  Hone  Three  Yean  After  Its  Lobs  is  insufficient 

to  raise  a  presumption  of  guilt. 

Approved  in  Porter  v.  State,  45  Tex.  Cr.  67,  73  S.  W.  1053,  holding 
possession  of  goods  one  year  after  they  were  missed  by  owner  insuffi- 
cient to  sustain  conviction  for  theft;  Florez  v.  State,  26  Tex.  Ap. 
481,  9  S.  W.  773,  reversing  where  court  failed  to  charge  on  recent 
possession.     See  notes,  5  Am.  St.  Rep.  912;  101  Am.  St.  Rep.  512. 

25  Tex.  Ap.  398^02,  8  8.  W.  474,  OHAMBBBIiAIN  v.  8TATE. 

A  Oliarge  on  a  State  of  Facts  not  In  Evidence  in  an  Indictment 
for  theft  is  error,  where  it  is  calculated  to  mislead  the  jury. 

Approved  in  English  v.  State,  29  Tex.  Ap.  183,  15  S.  W.  649,  sus- 
taining charge  on  ownership  and  possession  in  trial  of  theft  of  a 
horse;  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  not  reversing 
where  court  charged  on  circumstantial  evidence  although  the  charge 
was  not  required. 

25  Tez.  Ap.  402-403,  8  8.  W.  476,  PANOHO  ▼.  STATE. 

An  Information  for  Gaining  That  Names  the  Accused  as  "one 
Pancho"  is  fatally  defective. 

Approved  in  Persqual  v.  State  (Tex.  Ap.),  8  S.  W.  477,  following 
rule;  Beaumont  v.  Dallas,  34  Tex.  Cr.  69,  29  S.  W.  157,  holding  allega- 
tion of  defendant's  name  as  "Mrs.  Beaumont"  insufficient;  Minchen 
V.  State  (Tex.  Cr.),  20  S.  W.  712,  where  information  did  not  allege 
any  name. 

25  Tez.  Ap.  405-419,  8  S.  W.  670,  OOBDWAT  ▼.  STATE. 

Where  a  Continuance  is  Refused  for  Want  of  Diligence,  but  the 
trial  shows  the  testimony  to  be  material  and  probably  true,  a  new 
trial  should  be  granted. 

Approved  in  Simmons  v.  State,  26  Tex.  Ap.  532,  10  S.  W.  119,  re- 
versing where  new  trial  was  not  granted. 

An  Exception  to  the  Charge  of  the  Court  which  does  not  specifically 
point  out  the  error  complained  of  will  not  be  considered  on  appeal. 

Reaffirmed  in  Peace  v.  State,  27  Tex.  Ap.  93,  10  S.  W.  762. 

False  Testimony  Given  at  Trial  of  a  Defendant  Who  had  Been 
Extradited  for  another  ofFense  but  who  had  submitted  to  such  trial  is 
perjury. 

Approved  in  Kelley  v.  State,  51  Tex.  Cr.  509,  103  S.  W.  190,  hold- 
ing perjury  may  be  committed  in  trial  based  on  an  invalid  information. 
See  note,  54  L.  R.  A.  518. 

Distinguished  in  Moss  v.  State,  47  Tex.  Cr.  460,  83  8.  W.  830,  hold- 
ing false  testimony  given  at  trial  in  a  corporation  court  of  an  offense 
of  which  it  had  no  jurisdiction  because  committed  outside  the  cor- 
porate limits  is  not  perjury. 

Miscellaneous.~Cited  in  Schooler  v.  State,  52  Tex.  Cr.  332,  106  S. 
W.  359,  on  trial  for  perjury,  mere  fact  that  jury,  in  case  in  which 
perjury  committed,  was  not  sworn  is  immaterial;  Dent  v.  State,  43 
Tex.  Cr.  154,  65  S.  W.  635,  holding  record  of  conviction  of  principal 
prima  facie  evidence  against  accessory. 
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26  T«Z.  Ap.  419,  8  a  W.  478,  OOVITT  ▼.  STATE. 

Infonnation  Oharging  Offense  of  Unlawf nlly  PuUing  Down  Fence 
miiBt  negative  consent  of  each  owner. 

See  note^  128  Am.  St.  Rep.  173. 

26  TiBX.  Ap.  420-426,  8  Am.  St.  Bep.  444,  8  &  W.  477,  STIOHTD  ▼. 
STATE. 

Wliere  the  Infonnation  Set  Ont  a  Slander  In  tbe  BngUiih  Language, 
held  admission  of  evidence  that  it  was  spoken  in  German  is  error. 

Approved  in  Berry  v.  State,  27  Tex.  Ap.  485,  11  S.  W.  521,  reversing 
where  the  evidence  did  not  prove  the  slander  complained  of;  dissent- 
ing opinion  in  Dunn  v.  State,  43  Tex.  Or.  39,  63  S.  W.  575,  majority 
holding  indictment  for  white-capping  in  sending  threatening  letter 
which  contains  copy  of  the  drawing  alleged  to  have  been  in  letter, 
viz.,  a  coffin,  a  body  suspended  by  neck,  and  the  words,  "Jim  Owens 
went  to  Hell  June  20th,  1900,"  is  sufficient  without  innuendo. 

Distinguished  in  Pate  v.  State,  54  Tex.  Cr.  492,  113  S.  W.  758,  hold- 
ing in  trial  for  unlawfully  breaking  fence  which  was  alleged  to  be 
the  property  of  a  certain  woman,  evidence  that  she  was  survivor  in 
community  estate  of  deceased  husband  and  did  not  consent  sufficient 
to  support  conviction  though  other  heirs  interested. 

26  T«Z.  Ap.  44»-449,  8  S.  W.  644,  WALKEB  ▼.  STATE. 

In  a  Trial  for  Selling  Liquor  to  a  liinor,  evidence  of  witnesses  that 
the  party  to  whom  liquor  was  sold  would  not  appear  to  be  twenty- 
one  years  old  to  an  ordinarily  prudent  man  is  inadmissible. 

Approved  in  Bice  v.  State,  37  Tex.  Cr.  42,  38  S.  W.  805,  admitting 
evidence  of  a  witness  as  to  facts  from  which  age  of  a  party  could  be 
calculated. 

25  T^x.  Ap.  449-461,  8  &  W.  480,  NINENGEB  ▼.  STATE. 

Where  an  Election  was  Held  to  Prohibit  Sale  and  "Exchange"  of 
liquors,  an  indictment  for  sale  and  "exchange  of  liquors"  is  fatally 
defective. 

Approved  in  Groom  v.  State,  25  Tex.  Ap.  557,  8  S.  W.  661,  and 
Flock  V.  State  (Tex.  Ap.),  18  S.  W.  415,  both  following  rule;  Ex  parte 
Brown,  38  Tex.  Cr.  303,  70  Am.  St.  Rep.  746,  42  S.  W.  555,  sustaining 
constitutionality  of  the  cold  storage  act.  Distinguished  in  Segars  v. 
State  (Tex.  Cr.),  51  S.  W.  398,  treating  the  allegation  "or  exchange" 
as  surplusage.    See  note,  1  L.  B.  A.  (n.  s.)  489. 

26  Tex.  Ap.  451-452,  8  a  W.  479,  FEBGUSON  ▼.  STATE. 

An  Indictment  for  Swindling  by  Means  of  a  False  Chattel  mortgage 
should  set  out  the  mortgage. 

Approved  in  Lively  v.  State  (Tex.  Cr.),  74  S.  W.  322,  reaffirming 
rule. 

Distinguished  in  Jordan  v.  State,  37  Tex.  Cr.  223,  39  S.  W.  110, 
treating  the  words  "gave  away"  as  surplusage  in  indictment  for  sell- 
ing liquor. 

25  Tex.  Ap.  463,  8  S.  W.  644,  ORB  ▼.  STATE. 

An  Ibf ormatiofi  That  Does  not  Allege  the  Venne  of  the  Offense  is 
fatally  defective. 

Beaffirmed  in  Smith  v.  State,  25  Tex.  Ap.  454,  8  S.  W.  645.  Ap- 
proved in  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  holding  in- 
dictment for  violating  local  option  law  could  not  be  amended  by 
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striking  out  dates  of  publication  under  election,  it  being  matter  of 
substance. 

25  Tez.  Ap.  454,  8  S.  W.  645»  SMITH  ▼.  STATE. 

Information  mnst  Allege  Venue  of  offense. 

Approved  in  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  holding 
information  under  local  option  law  could  not  be  amonded  by  striking 
out  dates  of  publication  under  election. 

25  Tex  Ap.  495-497,  8  Am.  St  Bep.  445,  8  a  W.  650,  LANN  ▼. 
STATE. 

A  Soldier  not  on  Dnty  has  No  Anthority  to  Carry  a  Pistol,  and  is 
amenable  to  the  statute  prohibiting  its  carriage. 

Approved  in  Love  v.  State,  32  Tex.  Cr.  86,  22  S.  W.  141,  convicting 
a  postmaster  under  the  rule. 

Where  a  Soldier  Betumlng  from  I>aty  on  Entering  a  Saloon  di- 
vested himself  of  his  pistol,  he  is  not  guilty  of  violating  law  regard- 
ing carrying  of  pistols  where  after  regaining  the  pistol  he  uses 
reasonable  dispatch  in  resuming  his  official  duties. 

Approved  in  Mays  v.  State,  51  Tex.  Cr.  35,  101  S.  W.  234,  holding 
evidence  that  defendant,  who  had  received  pistol  as  pledge  and  was 
carrying  it  home,  merely  stopped  at  lunch-counter  for  meal  did  not 
authorize  conviction  for  unlawfully  carrying  weapon;  Schroeder  v. 
State,  50  Tex.  Cr.  112,  113,  114,  99  8.  W.  1004,  1005,  holding  where 
defendant,  at  request  of  owner  of  pistol,  had  taken  it  for  safekeep- 
ing into  the  bar  of  club,  where  social  function  was  taking  place,  evi- 
i^ence  did  not  support  conviction  for  carrying  pistol  into  social 
gathering;  White  v.. State  (Tex.  Cr.),  66  8.  W.  774,  carrying  of  pistol 
with  cylinder  rod  removed  to  exhibit  to  prospective  purchasers  of 
raffle  tickets  thereon  is  not  unlawful. 

In  a  Prosecution  for  Carrying  a  Pistol,  Defendant  may  Introduce 

evidence  of  his  character  to  show  innocent  intent. 

Approved  in  Lincecum  v.  State,  29  Tex.  Ap.  333,  25  Am.  St.  Bep. 
728,  15  S.  W.  818,  reversing  for  excluding  evidence  of  general  reputa- 
tion in  a  trial  for  rape;  Boissean  v.  State  (Tex.  Ap.),  15  S.  W.  118, 
where  defendant  carried  pistol  with  intention  of  cleaning  it,  held  not 
guilty.  See  notes,  25  Am.  St.  Bep.  730;  103  Am.  St.  Bep.  904,  906;  20 
L.  B.  A.  613. 

25  Tex.  Ap.  499-513,  8  8.  W.  661,  McGIU.  ▼.  STATE. 

Judgment  will  not  be  Beversed  for  Abusive  Remarks  of  counsel, 
where  no  injury  is  shown. 

Approved  in  Walker  v.  State,  28  Tex.  Ap.  505,  13  S.  W.  860,  not  re- 
versing where  remarks  of  counsel  did  not  affect  the  Terdiet.  See 
note,  46  L.  B.  A.  650. 

The  Court  will  Taka  Judicial  Notice  of  the  boundaries  of  counties. 
Beaffirmed  in  Pitts  ▼.  Lewis,  81  Iowa,  55,  46  N.  W.  740.    See  note, 
82  Am.  St.  Bep.  445. 

Vanue  in  Criminal  Case  Does  not  have  to  be  Proved  beyond  reason- 
able doubt,  and  may  be  proved  by  circumstantial  evidence. 

Approved  in  Murphree  v.  State,  55  Tex.  Cr.  818,  115  S.  W.  1190, 
holding  question  of  venue  properly  submitted  to  jury  on  evidence. 

Testimony  of  Witneaa  Who  had  Compared  footprints  admissible. 
See  note,  94  Am.  St.  Bep.  342. 
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25  T«c.  Ap.  513-516,  8  8.  W.  487,  MOBQAN  ▼.  STATE. 
Unexplained  Becent  Possession  of  Stolen  Property  is  sufficient  to 

support  conviction  of  burglary. 

Approved  in  Jackson  v.  State,  28  Tex.  Ap.  372,  19  Am.  St.  Bep.  841, 
13  S.  W.  451,  where  possession  of  a  sack  which  had  contained  the 
stolen  wheat  was  unexplained;  Williamson  v.  State,  30  Tex.  Ap.  332, 
17  S.  W.  723,  reversing  for  insufficient  charge  on  unexplained  ex- 
clusive possession.    See  note,  12  L.  B.  A.  (n.  s.)  213. 

26  Tez.  Ap.  515-^20,  8  a  W.  852,  MOSEUBT  ▼.  STATE. 

Peace  Officer  Charged  With  Accepting  Bribe  to  Belease  Prisoner 
cannot  impeach  legality  of  arrest  as  defense. 

See  notes,  116  Am.  St.  Bep.  43;  15  L.  B.  A.  (n.  e.)  1175. 

Distinguished  in  State  v.  Butler,  178  Mo.  330,  77  S.  W.  576,  holding 
offering  money  to  member  of  board  of  public  health  to  influence  his 
vote  on  letting  a  city  contract  not  an  attempt  to  bribe  under  statute, 
sin«e  the  board  had  no  power  to  let  the  contract;  Moore  v.  State,  44 
Tex.  Cr.  162,  69  S.  W.  522,  holding  defendant  could  not  be  convicted 
under  statute  of  offering  bribe  to  officer  to  permit  escape  of  person 
illegally  held  under  arrest. 

26  Tex.  Ap.  529,  8  S.  W.  659,  EOBEBTSON  ▼.  STATE. 

A  Jurat  Signed  "W.  H.  Edell,"  but  not  Showing  the  official  capacity 
of  the  officer,  is  insufficient  to  support  a  complaint. 

Approved  in  Neiman  v.  State,  29  Tex.  Ap.  362,  16  S.  W.  253,  hold- 
ing similar  jurat  insufficient;  Jennings  v.  State,  30  Tex.  Ap.  428,  18 
S.  W.  90,  where  the  complaint  was  made  six  days  before  the  alleged 
offense;  Mican  v.  State  (Tex.  Ap.),  19  S.  W.  762,  where  the  complaint 
was  sworn  before  "John  W.  Keith." 

25  Tex.  Ap.  530-533,  8  S.  W.  654,  COOPEB  ▼.  STATE. 

Where  an  Election  is  Held  Under  Color  of  Law,  its  validity  cannot 
be  attacked  in  a  prosecution  for  carrying  a  gun. 

Approved  in  Anderson  v.  State,  39  Tex.  Cr.  35,  44  S.  W.  825,  follow- 
ing rule;  Janks  v.  State,  29  Tex.  Ap.  235,  15  S.  W.  816,  sustaining 
validity  of  election  held  after  mayor  gave  ten  days'  notice;  Wear  v. 
State,  35  Tex.  Cr.  31,  26  S.  W.  68,  fact  that  election  was  illegal  is  no 
defense  to  prosecution  for  keeping  saloon  open  on  election  day. 

25  Tez.  Ap.  533-535,  8  a  W.  660,  PEBIGO  ▼.  STATE. 

Where  Defendant  Confessed  That  the  Female  Accused  in  a  prosecu- 
tion for  fornication  was  a  prostitute,  admission  of  evidence  to  that 
effect  is  not  material  error. 

Approved  in  Guinn  v.  State  (Tex.  Cr.),  65  S.  W.  378,  reversing  con- 
viction of  adultery  for  admitting  evidence  that  the  woman  was  a 
prostitute.     See  notes,  62  L.  B.  A.  347;  20  L.  B.  A.  610. 

In  a  Misdemeanor  Case,  Defendant  Should  Bequest  Proper  Instruc- 
tions and  except  to  errors  in  the  charge  by  reserving  bills  of  excep- 
tions at  the  time  it  is  given. 

Beaffirmed  in  Leggett  v.  State,  25  Tex.  Ap.  536,  8  S.  W.  661. 

25  Tez.  Ap.  537-538,  8  S.  W.  656,  SAMUEIiS  ▼.  STATE. 

A  Party  may  be  Prosecuted  for  Each  Assault  growing  out  of  a 
single  ''difficulty." 
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Approved  in  Ashton  v.  State,  31  Tex.  Cr.  483,  21  8.  W.  48,  where 
one  was  separately  tried  for  assault  to  murder  two  persons;  Mann  v. 
Commonwealth,  118  Ky.  72,  111  Am.  St.  Rep.  289,  80  S.  W.  439,  hold- 
ing conviction  for  shooting  householder  while  committing  burglary 
not  bar  to  later  prosecution  for  the  burglary. 

25  Tex.  Ap.  638-542,  8  S.  W.  667,  FEBNANDEZ  ▼.  STATE. 

Under  Indictment  for  Theft  of  a  Horse  in  Another  Country  and 
bringing  it  into  this  state,  it  must  be  proven  that  the  act  constituted 
theft  in  the  other  state. 

Approved  in  Bink  v.  State,  50  Tex.  Cr.  454,  98  S.  W.  251,  holding 
under  Penal  Code,  articles  951,  952,  it  was  not  an  offense  to  bring 
property  into  the  state  acquired  in  another  state  by  swindling;  Beard 
V.  State,  47  Tex.  Cr.  192,  83  S.  W.  826,  holding  evidence  sufficient  to 
prove  law  of  another  territory  making  act  committed  there  theft; 
Edwards  v.  State,  29  Tex.  Ap.  454,  16  S.  W.  98,  where  recognizance 
did  not  state  that  the  taking  of  the  horse  in  Indian  territory  was 
theft.    See  note,  15  L.  E.  A.  724. 

In  Trial  for  Theft  Where  the  Evidence  ConsiBts  Only  of  Recent 
possession  of  the  property,  it  is  error  to  omit  to  charge  the  law  ap- 
plicable to  such  possession. 

Approved  in  White  v.  State,  28  Tex.  Ap.  73,  12  S.  W.  406,  reversing 
for  failure  to  give  a  charge  on  explained  possession;  Lacy  v.  State,  31 
Tex.  Cr.  81,  19  S.  W.  897,  reversing  a  charge  compelling  defendant  to 
show  he  is  honest;  Taylor  v.  State,  27  Tex.  Ap.  465,  11  S.  W.  462, 
reversing  for  insufficient  charge  under  rule. 

Quaere,  Whether  in  Order  to  Convict  One  in  This  StAte  as  a  prin- 
cipal for  aiding  and  abetting  a  crime  committed  in  another  state,  it 
would  be  necessary  to  show  that  the  laws  of  the  other  state  would 
regard  him  as  a  principal. 

Approved  in  Williams  v.  State,  27  Tex.  Ap.  472,  11  S.  W.  482,  hold- 
ing such  proof  would  be  necessary. 

25  TtoX.  Ap.  543-546,  8  8.  W.  664,  FOSTEB  v.  STATE. 

When  Two  Trials  are  had  in  the  Same  Tribunal,  it  is  nnnecessarr 
to  set  out  the  former  indictment  and  judgment  on  a  plea  of  former 
jeopardy. 

Approved  in  Richardson  v.  State,  47  Tex.  Cr.  595,  85  8.  W.  282, 
holding  court  would  take  judicial  notice  of  what  occurred  at  former 
trial  of  defendant  in  same  court,  and  proof  of  plea  based  thereon  not 
necessary;  Woodward  v.  State  (Tex.  Cr.),  58  S.  W.  138,  where  it  was 
necessary  to  discharge  jury  on  account  of  illness  of  a  juror's  child, 
held  former  jeopardy  could  not  be  pleaded;  State  v.  Cross,  44  W.  Va. 
319,  29  S.  E.  528,  where  defendant  was  convicted  of  manslaughter  and, 
on  retrial,  of  murder  in  second  degree.    See  note,  4  L.  B.  A.  543. 

Distinguished  in  Benson  v.  State,  53  Tex.  Cr.  255,  109  S.  W.  167, 
holding  plea  of  former  coi^viction  in  another  case  properly  stricken 
out  where  neither  complaint  nor  information  on  former  trial  set  out; 
Garza  v.  State,  39  Tex.  Cr.  362,  73  Am.  St.  Rep.  929,  46  S.  W.  243, 
holding  verdict  of  murder  without  finding  the  degree  was  not  an 
acquittal  of  the  first  degree. 

A  Conviction  of  Simple  Assault  on  an  Indictment  of  aggravated 
assault  and  battery  is  not  a  ground  of  reversal. 

Approved  in  Davis  v.  State  (Tex.  Cr.),  42  S.  W.  290,  following  rule; 
Jay  V.  State,  41  Tex.  Cr.  452,  55  S.  W.  336,  where  defendant  set  up 
that  assault  was  aggravated  because  he  struck  an  officer. 
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Distinguished  in  Brown  v.  State,  43  Tex.  Cr.  414,  66  S.  W.  548, 
holding  where  defendant  had  right  to  resist  an  unlawful  arrest  he 
could  not  be  guilty  of  simple,  though  charged  with  aggravated;  as- 
sault. 

25  Tex.  Ap.  546-651,  8  8.  W.  665,  BT7GHANAK  y.  STATE. 
Insnlllciency  of  Corroborating  Evidence  to  prove  larceny. 
See  note,  98  Am.  St.  Rep.  173. 

25  Tez.  Ap.  552-^56,  8  8.  W.  658,  OWENS  y.  STATE. 
Disqualification  of  Oertaln  Grand  Jurors  cannot  be  Set  Tip  ta  % 

plea  in  abatement,  the  only  pleas  being  want  o{  jurisdiction,  former 
jeopardy,  and  the  three  grounds  provided  by  the  code. 

Approved  in  Woods  v.  State,  26  Tex.  Ap.  506,  10  S.  W.  109,  and 
Lacy  V.  State,  31  Tex.  Cr.  80,  19  S.  W.  897,  both  reaffirming  rule; 
Doss  V.  State,  28  Tex.  Ap.  509,  13  S.  W.  789,  holding  indictment  could 
not  be  set  aside  because  one  of  the  grand  jurors  was  not  qualified  to 
act. 

Indictment  must  Comply  with  required  form. 

Approved  in  Brown  v.  State,  46  Tex.  Cr.  573,  81  S.  W.  718,  holding 
indictment  commencing,  "In  the  name  and  the  authority  of  the  state 
of  Texas,"  fatally  defective. 

25  Tez.  Ap.  55&-557,  8  S.  W.  661,  OBOOM  y.  STATE. 

An  Indictment  for  Selling  Liquors  After  an  Election  prohibiting 
the  sale  and  "exchange"  of  intoxicating  liquors  is  fatally  defective. 

Reaffirmed  in  Flock  v.  State  (Tex.  Ap.),  18  S.  W.  415. 

Qualified  in  Segars  v.  State  (Tex.  Cr.),  51  S.  W.  398,  treating  words 
"or  exchange"  in  indictment  as  surplusage  where  not  contained  in 
order  of  election. 

25  Tez.  Ap.  557-577,  8  a  W.  682,  MABTIN  y.  STATE. 

Where  the  Charge  Ooyers  the  Law  of  the  Case,  special  charges  are 
properly  refused. 

Approved  in  Stewart  v.  State  (Tex.  Cr.),  49  S.  W.  95,  sustaining 
general  charge  in  assault  with  intent  to  murder. 

Declarations  of  an  Accomplice  Made  After  the  Escape  of  a  prisoner 
are  inadmissible. 

See  note,  5  Am.  St.  Bep.  887. 

25  Tez.  Ap.  580-684,  8  a  W.  657,  WELCH  y.  STATE. 

The  Word  "Jail"  Includes  the  Space  Between  the  Jail-house  and 
surrounding  wall. 

Approved  in  Starks  v.  State,  38  Tex.  Cr.  240,  42  S.  W.  381,  holding 
"jail"  included  city  jail  or  calaboose. 

Distinguished  in  People  v.  Webb,  127  Mich.  32,  86  N.  W.  407,  hold- 
ing sheriff's  office  in  jail  building  not  part  of  "jail." 

25  Tez.  Ap.  584-685,  8  S.  W.  667,  GUYNES  ▼.  STATE. 

In  Trial  of  a  Burglary  Alleged  to  have  Been  Conmiitted  in  the 
night-time,  it  is  error  to  charge  that  defendant  might  be  convicted  for 
burglary  in  daytime. 

Approved  in  People  v.  Smith,  136  Cal.  209,  68  Pac.  703,  reaffirming 
rule;  Bromley  v.  People,  150  111.  302,  37  N.  E.  211,  reversing  for  ad- 
mitting evidence  of  a  daytime  burglary  under  indictment  of  a  night- 
time burglary;  In  re  McVey,  50  Neb.  483,  70  N.  W.  52,  reversing 
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conviction  of  breaking  and  entering  buildings  under  indictment  for 
burglary, 

25  T«Z.  Ap.  685-687,  8  8.  W.  648,  8PEK0EB  ▼.  STATE. 

A  Statement  of  Facts  Filed  After  Adjonniment,  or  after  expira- 
tion of  ten  days  allowed  by  court,  will  not  be  considered  unless  ap- 
pellant shows  that  delay  was  due  to  ca^ises  beyond  his  control. 

Approved  in  Mundine  v.  State,  50  Tex.  Or.  97,  97  S.  W.  492,  Farris 
V.  State,  26  Tex.  Ap.  107,  9  S.  W.  488,  Suit  v.  State,  30  Tex.  Ap.  321, 
17  S.  W.  458,  Hess  v.  State,  30  Tex.  Ap.  480,  17  S.  W.  1100,  Aistrop 
V.  State,  31  Tex.  Cr.  468,  20  S.  W.  989,  Hutchins  v.  State,  33  Tex.  Cr. 
299,  26  S.  W.  399,  Pool  v.  State,  35  Tex.  Cr.  160,  32  S.  W.  700, 
Bryant  v.  State,  35  Tex.  Cr.  400,  36  S.  W.  80,  Ghilders  v.  State, 
36  Tex.  Cr.  129,  35  S.  W.  980,  Woods  v.  State  (Tex.  Cr.),  25  S. 
W.  968,  Woods  V.  State  (Tex.  Cr.),  31  S.  W.  666,  Hays  v.  State 
(Tex.  Cr.),  32  S.  W.  545,  Zamora  v.  State  (Tex.  Cr.),  $3  S.  W. 
125,  Cook  V.  State  (Tex.  Cr.),  33  S.  W.  360,  and  Dennis  v.  State,  41 
Tex.  Cr.  161,  53  S.  W.  112,  all  reaffirming  rule;  Adler  v.  State  (Tex. 
Cr.),  50  S.  W.  359,  considering  statement  though  filed  on  eleventh  day; 
dissenting  opinion  in  Cannon  v.  State,  41  Tex.  Cr.  493,  56  S.  W.  363, 
majority  holding  showing  of  diligence  sufficient  and  considering  state- 
ment of  facts  in  record  though  filed  one  day  late. 

25  Tex.  Ap.  588-589,  8  S.  W.  681,  IBVIK  ▼.  STATE. 

It  is  Fundamental  Error  in  a  Misdemeanor  Case  not  to  instruct  the 
jury  on  the  entire  penalty  prescribed  by  the  statute. 

Approved  in  Graham  v.  State,  29  Tex.  Ap.  32,  13  S.  W.  1014,  re- 
versing for  erroneous  instruction  on  penalty  of  aggravated  assault. 

26  Tez.  Ap.  693-596,  9  S.  W.  43,  ANDEBSON  ▼:  STATE. 

It  is  Error  not  to  Olve  the  Jury  an  Instruction  on  voluntary  return 
of  property,  where  the  evidence  demands  it. 

Approved  in  Bennett  v.  State,  28  Tex.  Ap.  342,  13  S.  W.  142,  re- 
versing for  failure  to  charge  under  rule. 

26  Tex.  Ap.  59&-597,  8  S.  W.  816,  CBOELL  ▼.  STATE. 

A  Party  Who  Opens  His  Saloon  on  an  Election  Day  is  liable  under 
the  statute  whether  he  sold  liquors  or  not. 

Reaffirmed  in  Smith  v.  State,  52  Tex.  Cr.  358,  107  S.  W.  354;  State 
V.  Binnard,  21  Wash.  351,  58  Pac.  210. 

25  Tex.  Ap.  597-599,  8  Am.  St.  Bep.  448,  8  8.  W.  926,  HENNEBS- 
DOBF  ▼.  STATE. 

The  Operation  of  an  Ice  Manufactory  on  Sunday  is  such  a  work 
of  necessity  as  to  come  within  the  exceptions  to  article  183  of  Penal 
Code. 

Approved  in  State  v.  McBee,  52  W.  Va.  262,  43  S.  E.  123,  60  K  B. 
A.  638,  holding,  if  permanent  loss  or  injury  would  come  to  owner  of 
oil  well  by  not  pumping  on  Sunday,  such  work  would  be  "work  of 
necessity";  Nelson  v.  State,  25  Tex.  Ap.  600,  8  S.  W.  928,  holding 
shoeing  of  horses  a  work  of  necessity.  See  notes,  12  Am.  St.  Bep.  422; 
16  Am.  St.  Bep.  699;  128  Am.  St.  Bep.  904;  14  L.  B.  A.  193. 

Distinguished  in  Ex  parte  Kennedy,  42  Tex.  Cr.  149,  58  S.  W.  130, 
51  L.  B.  A.  270,  and  State  v.  Schatt,  128  Mo.  Ap.  637,  107  S.  W.  14, 
both  holding  work  of  barber  in  his  usual  vocation  not  "work  of  neces- 
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sitj"  within  exception  to  Sunday  law;  State  v.  James,  81  S.  C.  200, 
128  Am.  St.  Bep.  902,  62  S.  E.  215,  18  L.  B.  A.  (n.  s.)  617,  holding 
continuance  on  Sundaj  of  ordinary  eales  and  deliyeries  of  ice  and 
fresh  meat  not  "work  of  necessity"  within  exception  of  Sunday  law; 
Shipley  ▼.  State,  61  Ark.  219,  32  S.  W.  490,  where  held  not  necessary 
to  keep  a  coal  mine  open;  Western  etc.  Tel.  Co.  v.  Topst,  118  Ind.  252, 
20  N.  E.  224,  3  L.  B.  A.  224,  where  a  telegram  was  held  not  to  be  a 
necessity;  Dugan  ▼.  State,  125  Ind.  134,  25  N.  E.  172,  9  L.  B.  A.  321, 
holding  carrying  of  people  on  steamboat  for  pleasure  was  not  a  work 
of  necessity. 

25  Tex.  Ap.  699-600,  8  8.  W.  927,  NELSON  ▼.  STATE. 

The  Shoeing  of  Stage-coach  Horses  on  a  Sunday  is  a  work  of  neces- 
sity. 

See  note,  14  L.  B.  A.  193. 

Distinguished  in  Ex  parte  Kennedy,  42  Tex.  Cr.  149,  150,  58  S.  W. 
130,  51  L.  B.  A.  270,  holding  regular  work  of  a  barber  not  work  of 
necessity;  Western  etc.  Tel.  Co.  v.  Yopst,  118  Ind.  252,  20  N.  E.  224, 
3  L.  B.  A.  224,  holding  sending  of  a  certain  telegram  not  a  work  of 
necessity. 

25  Tex.  Ap.  600-601,  8  S.  W.  806,  TOLUVEB  ▼.  STATE. 

Mere  Possession  of  Stolen  Goods  Without  Proof  that  accused  re- 
ceived them,  knowing  them  to  have  been  stolen,  is  insufficient  to  estab- 
lish guilty  knowledge. 

See  note,  22  L.  B.  A.  (n.  s.)  840. 

25  Tez.  Ap.  601-602,  8  8.  W.  803,  HOOKS  ▼.  STATE. 

A  Tenant  in  Possession  Under  a  Lease  may  make  a  convenient 
passageway  through  a  fence  without  being  liable  under  article  684  of 
Penal  Code. 

Approved  in  White  v.  State,  27  Tex.  Ap.  641,  11  S.  W.  643,  re- 
versing where  court  refused  instruction  on  legitimate  use  of  premises 
by  defendant;  dissenting  opinion,  Bybee  v.  State  (Tex.  Cr.),  20  S. 
W.  825,  majority  holding  owner  not  liable  for  removal  of  fence  in 
possession  of  lessee. 

25  Tex.  Ap.  60^607,  8  8.  W.  806^  HOWABD  T.  STATE. 

Where  the  Bill  of  Exceptions  Does  not  Specify  any  errors  in  the 
charge,  the  judgment  will  not  be  reversed. 

Distinguished  in  Harris  v.  State  (Tex.  Cr.),  65  S.  W.  922,  reversing 
for  charge  on  the  weight  of  evidence. 

25  Tex.  Ap.  607-613,  8  a  W.  807,  BUSHING  y.  STATE. 

The  Meie  Conflict  Between  the  Evidence  of  a  Witness  and  that  of 
other  witnesses  is  not  a  ground  for  admissibility  of  evidence  of  the 
reputation  of  the  witness  for  truth  and  veracity. 

Approved  in  Zysman  v.  State,  42  Tex.  Cr.  434,  60  S.  W.  670,  Jacobs 
V.  State,  42  Tex.  Cr.  358,  59  S.  W.  1113,  and  Murphy  v.  State  (Tex. 
Ap.),  40  S.  W.  978,  all  reaffirming  rule;  Warren  v.  State,  51  Tex.  Cr. 
599,  103  S.  W.  888,  holding  cross-examination  of  witness  will  not 
authorize  introduction  of  testimony  of  her  reputation  for  truth; 
Morrison  v.  State,  37  Tex.  Cr.  606,  40  S.  W.  594,  holding  evidence  of 
reputation  for  veracity  of  certain  witnesses  properly  excluded;  Payne 
T,  State,  40  Tex.  Cr.  295,  50  S.  W.  365,  reversing  for  admitting  evi- 
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denea  of  veracity  of  witness  because  his  testimony  was  long  and 
complicated.    See  note,  12  L.  B.  A.  (n.  s.)  364. 

Distinguished  in  Green  ▼.  State  (Tex.  Ap.),  12  S.  W.  873,  not  je- 
Tersing  for  admitting  such  evidence  where  no  injury  shown. 

Evidence  Tliat  Defendant's  Brother  had  Said  He  Would  Plead 
€hillty  and  wanted  the  matter  settled  up  not  admissible  when  not 
shown  to  be  authorized  by  defendant. 

Approved  in  Newton  v.  State,  41  Tex.  Cr.  613,  56  8.  W.  65,  holding 
testimony  that  another  had  told  witness  defendant  had  offered  him  a 
bribe  to  testify  at  former  trial  of  his  son  not  admissible. 

25  Tex  Ap.  614-616,  8  &  W.  025,  GENTBY  ▼.  STATE. 

Tlie  Failure  of  the  Court  to  Limit  the  Effect  of  Evidence  of  con- 
temporaneous thefts  is  not  reversible  error,  in  the  absence  of  excep- 
tion or  prejudice  to  the  defendant. 

Approved  in  Barnes  v.  State,  28  Tex.  Ap.  30,  11  S.  W.  679,  re- 
versing where  court  did  not  limit  evidence  of  theft  of  other  animals; 
and  see  Chance  v.  State,  28  Tex.  Ap.  376,  13  S.  W.  143,  to  same  effect; 
Barton  v.  State,  28  Tex.  Ap.  484,  13  S.  W.  783,  reversing  under  rule 
where  evidence  of  obstructing  track  at  another  point  was  admitted; 
Purcelly  v.  State,  29  Tex.  Ap.  4,  13  S.  W.  994,  not  reversing  for  fail- 
ure to  limit  evidence  of  theft  of  pistol  and  saddle  with  a  horse.  See 
note,  62  L.  B.  A.  282,  340,  352,  356. 

25  Tez.  Ap.  617-618,  8  S.  W.  802,  WGODAIiL  v.  STATE. 

Where  tlie  Accused  in  Custody  is  Served  With  a  Copy  of  the  indict- 
ment, it  is  reversible  error  not  to  allow  him  two  days  in  which  to  file 
written  pleadings. 

Approved  in  Lockwood  v.  State,  32  Tex.  Cr.  138,  22  S.  W.  413,  where 
first  indictment  was  dismissed,  held  defendant  entitled  to  a  copy  of 
the  second;  and  see  Stokes  t.  State,  35  Tex.  Cr.  280,  33  S.  W.  350,  to 
same  effect. 

Distinguished  in  Abrigo  v.  State,  29  Tex.  Ap.  147,  15  S.  W.  409, 
where  defendant  on  bail  was  given  a  copy  as  soon  as  possible  after 
request,  held  sufficient. 

25  Tez.  Ap.  621-622,  8  Am.  St.  Bep.  449,  8  8.  W.  801,  JONES  v. 
STATE. 

An  Indictment  Charging  Defendant  With  Theft  of  property  with 
intent  to  "appriate"  it  to  his  own  use  is  fatally  defective. 

Approved  in  Wells  v.  State,  50  Tex.  Cr.  502,  98  S.  W.  852,  holding 
indictment  for  theft  charging  defendant  did  unlawfully  and  "fraudu- 
lently" take  from  the  possession,  etc.,  fatally  defective;  Evans  v. 
State,  34  Tex.  Cr.  Ill,  29  S.  W.  267,  where  "possion"  was  used  instead 
of  "possession." 

Indictment  for  Theft  must  Show  criminal  intent. 

Approved  in  State  v.  Phillips,  118  Iowa,  684,  92  N.  W.  884,  holding 
where  defendant  resisted  arrest  by  officer  and  posse,  and  one  of  posse 
killed,  jury  should  have  been  instructed  that  defendant  must  have 
known  arrest  and  not  bodily  harm  was  intended  to  be  guilty  of  mur- 
der. 

25  Tex.  Ap.  623-630,  9  8.  W.  69,  EATHEB  v.  STATE. 

An  Indictment  Allecring  That  Defendant  "of  his  malice  afore 
thought  express  did  kill  and  murder  Viney  Bather,  by  shooting  her 


68d  NOTES  ON  TEXAS  REPOETS.     25  Tex.  Ap,  631-661 

T^ith  a  gun/'  is  si^fficient  to  sustain  a    conviction  of  murder  in  the 
f  rst  degree. 

Approved  in  Cudd  v.  State,  28  Tex.  Ap.  128,  12  S.  W.  1010,  striking 
out  certain  words  as  surplusage. 

Mfiiital  Insanity  not  Produced  by  Becent  Use  of  intoxicating  liquor 
is  good  defense. 

See  note,  36  L.  B.  A.  483. 

DmnkennesB  is  Temporary  Ulisoiindness  of  Mind  which  does  not 
draw  after  it  any  presumption  of  continuance. 
See  note,  35  L.  B.  A.  122. 

25  Tez.  Ap.  631-651,  8  a  W.  814,  TBUMBLE  ▼.  STATE. 

Where  Evidence  did  not  Demand  an  Imitruction  on  manslaughter, 
murder  in  second  degree,  or  self-defense,  held  a  refusal  to  charge  on 
them  was  proper. 

Approved  in  Blocker  v.  State,  27  Tex.  Ap.  43,  10  8.  W.  442,  where 
evidence  did  not  require  instruction  on  murder  in  first  degree. 

Evidence  for  State  Tending  to  Show  That  Deceased  had  abandoned 
his  threats  is  admissible. 

Approved  in  Taylor  v.  State,  121  Qa.  352,  49  S.  £.  305,  holding 
declarations  by  deceased  of  peaceful  intent  toward  defendant  admis- 
sible to  rebut  evidence  of  previous  threats.  See  note,  89  Am.  St.  Bep. 
710. 

Distinguished  in  Newman  v.  State  (Tex.  Cr.),  70  S.  W.  953,  holding 
fact  that  defendant  did  not  file  complaint  against  deceased  or  ask 
that  he  be  placed  under  peace  bond  after  he  had  made  threats  not  ad- 
missible as  prejudicing  self-defense. 

25  Tez.  Ap.  664-658,  8  Am.  St.  Bep.  451,  8  &  W.  818,  MATLOOK  v. 
STATE. 

Where  Defendant  was  Found  in  Possession  of  a  Stolen  Cow  two 
years  after  the  theft,  held  too  remote  to  raise  presumption  of  guilt. 

Approved  in  Florex  v.  State,  26  Tex.  Ap.  481,  9  8.  W.  773,  reversing 
for  omission  to  charge  on  recent  possession;  Lockhart  v.  State,  ^9 
Tex.  Ap.  36,  13  S.  W.  1013,  reversing  where  charge  raised  presumption 
of  guilt  from  recent  possession.  See  notes,  5  Am.  St.  Bep.  912;  19 
Am.  St.  Bep.  825;  19  Am.  St.  Bep.  856;  25  Am.  St.  Bep.  715;  101  Am. 
St.  Bep.  511,  512. 

25  Tez.  Ap.  668-660,  8  &  W.  928,  OHILDEBS  ▼.  STATE. 

Where  an  Appeal  was  Dismissed  on  Accomit  of  insufficiency  of  the 
bond,  and  the  defendant  paid  fine  and  costs  by  serving  time,  held 
the  sureties  on  the  bond  were  not  liable. 

Approved  in  Phipps  v.  State,  25  Tex.  Ap.  661,  8  S.  W.  929,  following 
rule;  Ex  parte  Beeves,  41  Tex.  Cr.  268,  53  S.  W.  1023,  discharging  de- 
fendant under  article  856,  Code  of  Criminal  Procedure. 

25  Tez.  Ap.  660-661,  8  S.  W.  929,  PHIPPS  ▼.  STATE. 

Where  Defendant  was  Convicted  on  Appeal  to  the  Comoty  court, 
and  was  confined  to  jail  to  pay  fines  and  costs,  held  sureties  dis- 
charged. 

Distinguished  in  Johnson  v.  State,  32  Tez.  Cr.  354,  22  S.  W.  407, 
holding  sureties  on  appeal  bond  from  justice's  court  where  fine  and 
eosts  had  not  been  paid. 

5  Tez.  Notes— 44 
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26  T«Z.  Ap.  661-664,  8  8.  W.  817,  POOL  y.  STATE. 
Testimony  of  Accomplice  mnst  1>e  Oorroborated. 

See  note,  98  Am.  St.  Bep.  161. 

26  Tez.  Ap.  664-665,  8  S.  W.  819,  DRUM  y.  FORT  WORTH. 

Where  Appeal  Bond  was  Execnted  in  DonUe  Amount  of  fine  and 
eostSy  but  a  subsequent  cost  was  added  for  the  transcript,  and  for 
paying  over  the  fine,  held  the  bond  was  sufficient. 

Approved  in  Zidek  v.  State  (Tex.  Cr.),  22  S.  W.  144,  reaffirming 
mle;  McGill  v.  State,  36  Tex.  Cr.  109,  35  S.  W.  657,  where  justice 
and  appellant's  counsel  had  estimated  the  costs,  held  bond  sufficient. 

25  Tex.  Ap.  670-676^  8  S.  W.  820,  DAWSON  y.  STATE. 

Where  Local  Option  was  Adopted  in  a  Oonnty  In  1886,  held  the 
act  of  July  4,  1887,  extending  the  prohibition  to  two  years,  did  not 
apply  to  such  county  as  to  effect  a  repeal  in  1888. 

Approved  in  Robinson  t.  State,  26  Tex.  Ap.  83,  9  S.  W.  62,  Law- 
hon  V.  State,  26  Tex.  Ap.  102,  9  S.  W.  355,  Ex  parte  Bains,  39  Tex. 
Cr.  63,  45  S.  W.  24,  all  reaffirming  rule;  Ex  parte  Massey,  49  Tex.  Cr. 
69,  122  Am.  St.  Bep.  784,  92  S.  W.  1090,  holding  statute  making  it 
misdemeanor  to  solicit  order  for  sale  of  liquor  in  local  option  district 
invalid  under  Constitution,  article  16,  section  20,  authorizing  legis- 
lature to  prohibit  "sale"  of  liquor;  Ex  parte  Heyman,  45  Tex.  Cr. 
543,  550,  78  S.  W.  353,  357,  holding  act  of  legislature  empowering 
commissioners'  court  to  combine  several  subdivisions  of  county, 
whether  wet  or  dry,  for  purpose  of  local  option  election  invalid,  since 
it  would  prejudice  right  of  voters  in  dry  subdivisions  to  vote  period- 
caUy  upon  the  question;  Ex  parte  Elliott,  44  Tex.  Cr.  577,  72  S.  W. 
837,  holding  act  of  legislature  altering  provisions  of  local  option 
law  could  not  affect  territory  in  which  the  law  was  then  in  force; 
Bippey  v.  Texas,  193  XJ.  S.  509,  24  Sup.  Ct.  Bep.  516,  48  L.  768, 
holding  local  option  law  not  in  violation  of  fourteenth  amendment  of 
federal  constitution  because  it  discriminates  in  favor  of  those  who 
vote  for  prohibition;  Ex  parte  Cox,  28  Tex.  Ap.  539,  13  S.  W.  863,  hold- 
ing defeat  of  local  option  at  county  election  did  not  affect  law  of  pre- 
cinct; McBlroy  v.  State,  39  Tex.  Cr.  530,  47  S.  W.  359,  where  local  op- 
tion stock  law  was  adopted  by  a  county,  held  defendant  could  not  be 
punished  under  subsequent  statute;  Adams  v.  Kelley,  17  Tex.  Civ.  485, 
44  S.  W.  531,  holding  local  option  election  in  a  precinct  could  not  be 
held  within  two  years  after  a  second  election  in  the  county. 

Distinguished  in  Snearley  v.  State,  40  Tex.  Cr.  511,  512,  52  S.  W. 
548,  where  option  law  had  gone  into  effect  after  occupation  tax;  and 
see  concurring  opinion  in  S.  C,  40  Tex.  Cr.  526,  53  S.  W.  697. 

Where  Pending  Appeal  Law  Under  Which  Oonyiction  had  is  re- 
pealed, conviction  cannot  stand. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  106  S.  W.  150,  applying 
rule  in  prosecution  for  violation  of  game  law. 

25  Tez.  Ap.  676-686,  8  S.  W.  931,  TOMLIN  y.  STATE. 

Where  the  Bill  of  Exceptions  was  Approyed  and  Filed  in  Term 
time,  it  is  presumed  that  they  were  presented  to  the  judge  within  ten 
days. 

Beaffirmed  in  Childers  v.  State  (Tex.  Ap.),  13  8.  W.  650. 

In  a  Rape  Case,  Admission  of  Evidence  That  Defendant  had  said 
five  years  previously  that  he  had  a  drug  which  would  cause  a  woman 
to  yield  to  him,  held  reversible  error. 
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DistinguiBhed  in  Wood  t.  State,  28  Tex.  Ap.  64,  12  S.  W.  406,  ad- 
mitting eonversations  of  defendant  with  a  witness  held  a  few  weeks 
before  the  rape. 

25  T«Z.  Ap.  686-693,  8  &  W.  929,  HOWABD  ▼.  STATE. 
Evldeiice  of  Quarrels  Between  Defendant  and  His  Wife  are  admis- 
sible in  a  trial  for  her  murder. 

Approved  in  Crass  t.  State,  31  Tex.  Cr.  314,  20  S.  W.  579,  admitting 
evidence  of  former  assault  on  same  party  by  defendant.  See  notes, 
89  Am.  St.  Bep.  693;  17  L.  B.  A.  654. 

Where  tbe  Evidence  DemandB  an  Instruction  on  negligent  homi- 
eide  in  second  degree,  an  omission  so  to  charge  is  reversible  error. 

See  notes,  11  Am.  St.  Hep.  191;  63  L.  B.  A.  390. 

Where  Evidence  is  Introduced  to  Impeach  a  Witness,  a  charge  that 
its  object  is  not  to  show  that  the  witness  has  sworn  falsely  is  er- 
roneous. 

Approved  in  StuU  v.  State,  47  Tex.  Cr.  550,  84  S.  W.  1061,  holding 
charge  that  testimony  of  defendant's  having  committed  other  crimes 
was  admitted  only  for  purpose  of  ''going  to  credibility"  of  defendant 
as  witness,  erroneous  as  being  upon  weight  of  evidence;  Dean  v. 
State  (Tex.  Cr.),  77  S.  W.  803,  holding  charge  that  impeaching  tes- 
timony was  only  to  enable  jury  to  weigh  testimony  of  witness  sought 
to  be  impeached  is  too  restrictive;  Cline  v.  State,  33  Tex.  Cr.  492, 
27  S.  W.  133,  reversing  for  erroneous  charge  as  to  the  object  of  im- 
peaching evidence;  Crockett  v.  State,  40  Tex.  Cr.  178,  49  S.  W.  393, 
reversing  under  rule  for  erroneous  charge. 

Distinguished  in  Dodson  v.  State,  44  Tex.  Cr.  205,  70  S.  W.  971, 
holding  charge  on  impeaching  evidence  not  erroneous. 

Negligent  Homicide  In  Second  Degree  Is  Committed  in  prosecution 
of  unlawful  act  which  is  only  misdemeanor,  and  there  must  be  no  ap- 
parent intent  to  kUl. 

See  note,  61  L.  B.  A.  296. 

26  Tex.  Ap.  698-710,  9  S.  W.  44,  WOLFE  ▼.  STATE. 

Offense  must  have  Been  Committed  Within  Statutory  period,  prior 
to  indictment. 

Approved  in  Wagner  v.  State,  53  Tex.  Cr.  308,  109  S.  W.  170,  hold- 
ing court  properly  refused  to  give  instruction  limiting  time  in  which 
state  must  prove  case  to  lesser  time  than  statutory  period  for  pre- 
sentment of  indictment;  Purdy  v.  State,  50  Tex.  Cr.  320,  97  S.  W.  480, 
holding  use  of  well-known  abbreviations  for  date  of  offense,  such  as 
"Aug."  for  "August,"  does  not  render  indictment  defective. 

85  Tex.  Ap.  710-714,  9  S.  W.  49,  MEKGES  v.  STATE. 

A  Declaration  of  a  Conspirator  Made  After  the  Consmnmatlon  of 
the  crime,  and  not  in  furtherance  of  the  common  design,  is  inadmis- 
sible. 

Approved  in  Crook  v.  State,  27  Tex.  Ap.  240,  11  S.  W.  446,  revers- 
ing for  erroneous  charge  on  admissibility  of  declarations  of  a  con- 
spirator. 

25  Tex.  Ap.  716-722,  8  Am.  St.  Bep.  452,  9  &  W.  46,  8TEBLINO  y. 
STATE. 
A  Judgment  Assessing  a  Joint  Fln«  Against  Defendants  for  a  sim- 
ple assault  is  invalid. 
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Approved  in  Cunningham  v.  State,  26  Tex.  Ap.  84,  9  S.  W.  62,  re- 
Tersing  judgment  fining  defendants  jointly;  Medis  v.  State,  27  Tex. 
Ap.  195,  11  Am.  St.  Rep.  192,  11  S.  W.  113,  reversing  joint  conviction  j 

of  sodomy;  Whitcomb  v.  State,  30  Tex.  Ap.  273,  17  S.  W.  260,  where 
defendants  were  fined  jointly  for  keeping  a  saloon  open  on  Sunday; 
Hays  V.  State,  30  Tex.  Ap.  473,  17  S.  W.  1063,  reversing  joint  verdict 
of  burglary. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  878, 
sustaining  verdict  of  murder  against  two  defendants  and  assessment 
of  their  fine  at  death. 

Where  Defendants  Moved  to  Correct  a  Judgment^  but  the  court 
set  it  aside,  and  ordered  a  new  trial,  held  defendants  could  not  plead 
former  jeopardy. 

Approved  in  Maines  v.  State,  37  Tex.  Cr.  619,  40  S.  W.  491,  where 
new  trial  was  granted  in  pending  case,  held  former  jeopardy  could 
not  be  pleaded.    See  note,  50  Am.  St.  Bep.  626. 

26  Tez.  Ap.  723-731,  9  S.  W.  46,  BRADFORD  ▼.  STATE. 
In  a  Trial  for  Aggravated  Assault,  a  Charge  of  Nearly  the  whole 

chapter  of  the  code  on  assault  and  battery  is  obnoxious  to  the  objec- 
tion that  it  is  not  limited  to  the  case  made. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  not 
reversing  because  facts  did  not  require  a  charge  given  on  circum- 
stantial evidence. 
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26  Tex.  Ap.  1-13,  8  Am.  St.  Bep.  454,  9  &  W.  63,  JONES  y.  STATE. 

Where  a  Sheriff  of  Uano  County  Served  a  Capias  on  defendant  at 
his  home  in  San  Saba  county,  and  threatened  defendant  with  a  pistol, 
held  defendant  was  jnstified  in  killing  him. 

Approved  in  Plummer  v.  State,  135  Ind.  314,  34  N.  £.  970,  where 
the  officer  without  warning  struck  defendant  with  a  club  and  shot 
at  him;  dissefiting  opinion  in  State  ▼.  Durham,  141  N.  C.  754,  53 
S.  £.  724,  majority  holding  that  one  killing  officer,  who  attempted 
to  arrest  him  for  misdemeanor,  cannot  set  up  self-defense.  See  notes, 
8  Am.  St.  Rep.  488;  24  Am.  St.  Bep.  294;  28  Am.  St.  Kep.  953;  32 
Am.  St.  Bep.  155;  33  Am.  St.  Bep.  88;  35  Am.  St.  Bep.  485;  37  Am. 
St.  Bep.  847;  2  L.  B.  A.  (m.  s.)  57;  66  L.  B.  A.  368,  374. 

A  Person  la  not  Justified  in  Resisting  with  a  deadly  weapon  an 
unlawful  arrest,  where  no  further  injury  is  threatened. 

Approved  in  Boberson  v.  State,  43  Fla.  169,  29  So.  539,  52  U  B.  A. 
75 ly  reaffirming  rule.    See  note,  W  L.  B.  A.  375. 

26  Tex.  Ap.  14-22,  9  S.  W.  51,  MAINES  ▼.  STATE. 

Circumstantial  Eyldence  Alone  is  Insufficient  to  sustain  a  convic- 
tion of  perjury. 

Approved  in  Wilson  v.  State,  27  Tex.  Ap.  49,  11  Am.  St.  Bep.  181, 
10  S.  W.  750,  reversing  for  omission  of  court  to  charge  substance  of 
article  746  of  Penal  Code;  Kemp  v.  State,  28  Tex.  Ap.  522,  13  S.  W. 
871,  reversing  where  court  charged  that  evidence  was  "wholly  circum- 
stantial"; Kitchen  v.  State,  29  Tex.  Ap.  46,  14  S.  W.  392,  reversing 
where  only  one  witness  appeared  whose  testimony  was  contradicted; 
Waters  v.  State,  30  Tex.  Ap.  289,  17  S.  W.  413,  where  defendant  ac- 
knowledged the  execution  of  a  false  instrument,  but  explained  it,  held 
insufficient  to  convict;  Beach  v.  State,  32  Tex.  Cr.  254,  22  S.  W.  977, 
sustaining  conviction  although  the  evidence  of  the  witnesses  did  not 
directly  deny  defendant's  statements. 

Overruled  in  Maroney  v.  State,  45  Tex.  Cr.  526,  78  S.  W.  697^  sus- 
taining  conviction  upon  circumstantial  evidence. 

(693) 
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It  WM  Error  to  Beftise  Defendant  a  Oontinnance  in  order  that  he 
might  produce  a  witness  who  would  substantially  corroborate  his  tes- 
timony. 

See  note,  122  Am.  St.  Bep.  7i51. 

A  Oonylction  for  Perjury  can  be  had  Only  upon  the  Teetimony  of 
two  credible  witnesses. 

Approved  in  Oonant  v.  State,  51  Tex.  Or.  613,  103  S.  W.  899,  re- 
Tersing  where  accomplice  was  only  witness. 

26  Tex.  Ap.  2^-35,  9  &  W.  60,  LEDBETTEB  y.  STATE. 

Where  the  Facts  Showed  That  Defendant's  Passions  were  aroused 
by  the  attempt  to  seize  his  plow  and  oxen,  and  that  he  then  killed 
deceased,  held  omission  to  charge  on  manslaughter  was  error. 

Approved  in  Perkins  v.  State,  78  Wis.  559,  47  N.  W.  829,  where 
there  was  a  quarrel  and  assault  reversing  where  court  did  not  charge 
on  manslaughter  in  third  degree;  Howell  v.  State  (Tex.  Cr.),  57  S.  W. 
836,  reversing  for  insufficient  charge  where  defendant  believed  that 
deceased  intended  to  seize  his  cotton.     See  note,  67  L.  B.  A.  538. 

In  Case  of  Beasonable  Apprehension  or  Fear  of  Death  or  serious 
bodily  harm,  one  may  at  once  defend  himself  by  taking  life  of  an- 
other without  resorting  to  other  means  of  protec  tion. 

See  note,  67  L.  B.  A.  538,  539. 

A  Person  is  not  Obliged  to  Betreat  from  a  Treq;>as8er  upon  his 
property,  but  may  pursue  him  if  necessary,  until  he  finds  himself  out 
of  danger. 

See  notes,  2  L.  B.  A.  (n.  s.)  56;  67  L.  B.  A.  539. 

26  Tex.  Ap.  35-37,  9  &  W.  72,  EZ  PABTE  BUBBAGE. 

An  Order  Announcing  Besnlt  of  Local  Option  Election  as  prohibit- 
ing the  sale  of  liquors  ''except  for  the  purposes  and  under  the  regula- 
tions prescribed  by  law,"  is  sufficient. 

Approved  in  Ex  parte  Cox,  29  Tex.  Ap.  88,  14  S.  W.  397,  uphold- 
ing same  law  as  valid. 

26  Tex.  Ap.  37-49,  9  8.  W.  65,  IBVINE  ▼.  STATE. 

An  Impression  of  a  Witness  That  He  Thought  Defendant  had  a  pfs- 
tol  on  account  of  the  way  he  held  his  hand  is  inadmissible,  being  too 
conjectural. 

Approved  in  Fulcher  t.  State,  28  Tex.  Ap.  471,  13  S.  W.  751,  ad 
mitting  evidence  of  witness  that  wounded  man  recognized  defendant 
as  person   who  shot   him;    Logan  v.  State  (Tex.    Cr.),  53  S.  W.  695, 
admitting  evidence  that  defendant  exclaimed  in  an  angry  voice  that 
he  committed  the  crime. 

Distinguished  in  Watson  t.  State,  52  Tex.  Cr.  88,  105  S.  W.  511, 
witness  might  state  whether  another  appeared  to  be  in  good  humor. 

26  Tex.  Ap.  49-51,  9  S.  W.  274,  SMITH  ▼.  STATE. 

Execution  for  Attorney's  Commissions  or  Judgment  for  Fine  will 
be  enjoined  where  fine  has  been  remitted  by  governor. 
See  note,  30  L.  B.  A.  565. 

26  Tex.  Ap.  52-56,  9  S.  W.  57,  BUCHANAN  y.  STATE. 

Where  Defendant,  at  Time  of  Taking,  Did  not  Hnow  that  the  steer 
was  being  stolen,  held  failure  to  instruct  thai  he  could  not  be  con- 
victed as  a  principal  was  error. 
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Approved  in  Florez  v.  State,  26  Tex.  Ap,  481,  9  S.  W.  773,  holding 
whether  possession  after  eleven  months  was  recent  was  a  question 
for  the  jury;  Davis  v.  State  (Tex.  Ap.),  19  S.  W.  252,  reversing  for 
omission  to  instruct  that  defendant  must  be  connected  with  the 
taking. 

A  Bill  of  Sale,  Thoagh  Unacknowledged  and  Unrecorded  is  evidence 
of  ownership. 

Approved  in  Territory  v.  Claypool,  11  N.  M.  577,  71  Pac.  465,  re- 
affirming rule.  * 

26  Tex.  Ap.  56-69,  9  8.  W.  65,  VABNELL  ▼.  STATE. 

Where  Defendant  had  Carnal  Knowledge  With  Deceased's  Daughter, 
and  immediately  thereafter  deceased  attacked  him,  held  failure  to 
charge  on  self-defense  was  error. 

Approved  in  Bonner  v.  State,  29  Tex.  Ap.  231,  15  S.  W.  823,  re- 
versing for  insufficient  charge  on  self-defense  under  the  evidence; 
Keyons  v.  State,  32  Tex,  Cr.  153,  22  S.  W.  591,  reversing  for  erro- 
neous charge  on  killing  on  sudden  passion;  Gossett  v.  State,  123  Ga. 
440,  51  S.  E.  398,  deliberate  killing  in  revenge  for  daughter's  seduc- 
tion is  not  justifiable;  State  v.  Short,  121  La.  1033,  46  So.  1007, 
whether  mere  act  and  attitude  of  defendant  in  approaching  deceased 
was  calculated  to  provoke  difficulty,  question  for  jury. 

Distinguished  in  State  v.  Emerson,  78  S.  C.  97,  58  S.  E.  978,  man 
who  enters  house  for  illicit  intercourse  with  owner's  daughter  has  no 
right  of  self-defense  where  owner  attacks  him  on  spot. 

If  Accused  Provoked  Difficulty  or  Produced  Occasion  without  any 
felonious  intent,  final  killing  is  manslaughter. 

See  note,  45  L.  B.  A.  689,  692,  693. 

26  Tez.  Ap^  72-82,  0  a  W.  58,  OOOKSIE  ▼.  STATE. 

Where  Counsel  for  State  Told  Jury  That  They  Should  Send  Defend- 
ant to  penitentiary  in  order  to  save  expense  to  the  county,  held  re- 
versible error. 

See  note,  46  L.  B.  A.  670.' 

Distinguished  in  Spangler  v.  State,  42  Tex.  Cr.  248,  61  S.  W.  320, 
not  reversing  where  counsel  stated  that  he  believed  defendant  was 
guilty  of  murder. 

Second-hand  Clothing  has  No  Such  Siarket  Value  as  can  reasonably 
represent  its  actual  value. 

Approved  in  Keipp  v.  State,  51  Tex.  Cr.  420,  103  S.  W.  393,  if 
engineer's  level  had  no  market  value,  its  value  should  be  taken  as 
cost  of  replacing  it. 

Distinguished  in  Baden  v.  State  (Tex.  Cr.),  74  S.  W.  769,  where 
goods  have  market  value,  evidence  based  on  other  standards  inad- 
missible. 

26  Tex.  Ap.  82-83,  9  S.  W.  61,  BOBIKSOK  ▼.  STATE. 

Tlie  Amendment  of  March  30,  1887,  to  the  Local  Option  Law,  is 
effective  only  where  elections  are  had  subsequent  to  its  passage. 

Approved  in  Lawhon  v.  State,  26  Tex.  Ap.  102,  9  S.  W.  355,  re- 
affirming rule;  Ex  parte  Bains,  39  Tex.  Cr.  63,  45  S.  W.  24,  where 
defendant  was  not  held  liable  for  occupation  tax;  McElroy  v.  State, 
39  Tex.  Cr.  530,  47  S.  W.  359,  where  held  owner  of  stock  could  not 
be  fined  for  running  of  his  stock. 

Distinguished  in  Snearley  v.  State,  40  Tex.  Cr.  511,  52  S.  W.  548, 
enforcing  occupation  tax  where  it  existed  before  local  option  was 
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adopted;  and  see  concurring  opinion  in  Snearley  t.  State,  40  Tex. 
Or.  526,  53  S.  W.  697,  to  same  effect. 

Miscellaneous. — Cited  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W. 
150,  repeal  of  game  law  nullified  pending  prosecutions. 

26  T«z.  Ap.  83-84,  9  &  W.  62,  (TCJNNINaHAM  T.  STATE. 

A  Verdict  Assessing  a  Joint  Fine  Against  Defendants  is  void. 

Approved  in  Edwards  v.  State  (Tex.  Or.),  75  S.  W.  859,  and  Law- 
rence V.  State  (Tex.  Cr.),  30  S.  W.  669,  both  reaffirming  rule;  Hines 
V.  State,  48  Tex.  Cr.  24,  85  S.  W.  1057,  reversing  where  joint  verdict 
imposed  fine  and  imprisonment;  Medis  v.  State,  27  Tex.  Ap.  195,  11 
Am.  St.  Bep.  192,  11  S.  W.  113,  where  there  was  a  joint  punishment 
of  sodomy  for  ten  years;  Whitcomb  v.  State,  30  Tex.  Ap.  273,  17  S.  W. 
260,  following  rule  in  conviction  for  keeping  business  open  on  Sunday; 
Hays  V.  State,  30  Tex.  Ap.  473,  17  S.  W.  1063,  reversing  conviction 
of  four  years  for  burglary;  Meadowcroft  v.  People,  163  111.  89,  45 
N.  E.  312,  35  L.  B.  A.  176,  where  defendants  were  fined  twenty-eight 
dollars  for  embezzlement. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  787, 
sustaining  verdict  punishing  defendants  with  death. 

Miscellaneous. — Matthews  v.  State,  41  Tex.  Cr.  100,  51  S.  W.  915, 
miscited. 

26  Tex.  Ap.  84-85,  9  8.  W.  62,  CBAVEY  V.  STATE. 

A  Ball  Bond  Eeciting  .That  Defendant  was  Indicted  for  *'unl aw- 
fully selling  mortgaged  property"  recites  no  offense,  and  is  void. 

Approved  in  Bowen  v.  State,  28  Tex.  Ap.  104,  12  S.  W.  413,  where 
bond  charged  "unlawfully  selling  liquor  on  Sunday";  Scarborough  v. 
State  (Tex.  Cr.),  20  S.  W.  585,  holding  appeal  bond  to  county  court, 
requiring  appellant  to  appear  in  that  court  void. 

26  Tex.  Ap.  91-93,  9  S.  W.  356,  MABTINAS  ▼.  STATE. 

Circumstantial  Evidence  Showing  a  Mer^  Probability  that  a  witness 
had  removed  from  the  state  is  insufficient  to  establish  such  removal. 

Approved  in  Smith  v.  State,  48  Tex.  Cr.  66,  85  S.  W.  1154,  that  wit- 
ness said  he  was  about  to  leave  state  and  that  subpoena  was  returned 
not  found,  insufficient;  McCollum  v.  State,  29  Tex.  Ap.  163,  14  S.  W. 
1021,  where  evidence  of  sheriff  that  he  had  seen  the  witness  in  an- 
other state  was  held  insufficient. 

26  Tex.  Ap.  94-98,  9  S.  W.  486,  THOMPSON  ▼.  STATE. 

One  Who  has  Been  Convicted  of  Assault  With  Intent  to  murder  is 
conclusively  presumed  to  know  that  he  is  not  a  qualified  voter. 

See  note,  8  L.  B.  A.  338. 

Distinguished  in  State  v.  Savre,  129  Iowa,  132,  113  Am.  St.  Bep. 
452,  105  N.  W.  390,  3  L,  B.  A.  (n.  s.)  455,  one  who  after  inquiry  be- 
lieves in  good  faith  that  he  is  entitled  to  vote,  is  not  guilty  of  "will- 
ful" illegal  voting. 

26  Tex.  Ap.  101-102,  9  8,.  W.  355,  IiAWHON  v.  STATE. 

The  Amendment  of  March  30,  1887,  to  Iiocal  Option  Iiaw  is  effective 
only  where  elections  were  held  subsequent  to  its  passage. 

Approved  in  Ex  parte  Bains,  39  Tex.  Cr.  63,  45  S.  W.  24,  reaffirm- 
ing rule;  McElroy  v.  State,  39  Tex.  Cr.  530,  47  S.  W.  359,  where 
stock  local  option  had  been  adopted,  held  owner  could  n-et  be  fined 
under  statute. 
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Distinguished  in  Snearley  v.  State,  40  Tex.  Gr.  511,  526,  52  S.  W. 
548,  53  S.  W.  697,  enforcing  occupation  tax  where  local  option  had 
been  adopted  subsequently. 

Miscellaneous. — Cited  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W. 
150,  repeal  of  game  law  nullified  pending  prosecutions. 

26  Tex.  Ap.  102-105,  9  a  W.  353,  McOLUBE  ▼.  STATE. 

Fact  That  Policeman  Told  Prosecutor  to  Betum  to  defendant's  store 
and  that  he  could  not  leave  town  until  matter  was  settled  insuffi- 
cient to  show  false  imprisonment. 

Approved  in  Crossett  v.  Campbell,  122  La.  665,  48  So.  143,  no  impri- 
sonment where  one  who  had  refused  to  pay  admission  fee  was  led  to 
gate  of  baseball  grounds. 

See  note,  118  Am.  St.  Bep.  720. 

26  Tez.  Ap.  105-109,  9  8.  W.  487,  FABBIS  T.  STATE. 
A  Statement  of  Facts  not  Filed  in  Time  will  not  be  Considered  on 

appeal  unless  counsel  show  that  delay  was  result  of  causes  beyond 
their  control. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  S.  W.  492,  Pool 
V.  State,  35  Tex.  Cr.  160,  32  S.  W.  700,  Bryant  v.  State,  35  Tex.  Cr. 
400,  36  S.  W.  80,  Woods  v.  State  (Tex.  Cr.),  31  S.  W.  666,  Zamora 
V.  State  (Tex.  Cr.),  33  S.  W.  125,  Bracy  v.  State  (Tex.  Cr.),  49  S.  W. 
599,  and  Dennis  v.  State,  41  Tex.  Cr.  161,  53  S.  W.  112,  all  following 
rule;  Suit  v.  State,  30  Tex.  Ap.  321,  17  S.  W.  458,  where  statement 
was  not  filed  until  a  month  after  adjournment;  Hess  v.  State,  30  Tex. 
Ap.  480,  17  S.  W.  1100,  refusing  to  consider  statement  delayed  on  ac- 
count of  a  misunderstanding  of  attorneys;  Aistrop  v.  State,  31  Tex. 
Cr.  468,  20  S.  W.  989,  where  statement  was  not  presented  to  opposing 
counsel  until  the  last  day  of  term;  Hutchins  v.  State,  33  Tex.  Cr. 
299,  26  S.  W.  399,  not  considering  statement  under  rule;  Childers  v. 
State,  36  Tex.  Cr.  129,  35  S.  W.  980,  where  statement  had  not  been 
presented  to  the  judge  for  his  approval;  Woods  v.  State  (Tex.  Cr.), 

25  S.  W.  968,  where  motion  for  leave  to  file  statement  was  not  made 
in  reasonable  time;  Cook  v.  State  (Tex.  Cr.),  33  S.  W.  360,  refusing 
to  consider  statement  filed  more  than  twenty  days  after  adjournment; 
Cannon  v.  State,  41  Tex.  Cr.  493,  56  S.  W.  363,  dissenting  opinion, 
majority  considering  statement  filed  one  day  late. 

The  Action  of  the  Court  in  Allowing  Testimony  to  be  introduced 
after  both  sides  have  closed  will  not  be  reversed,  where  no  abuse  is 
ffhown. 

Approved  in  Hendricks  v.  State,  28  Tex.  Ap.  417,  13  S.  W.  673, 
where  court  allowed  a  witness  in  rebuttal  to  testify  generally  on  the 
whole  case;  Laurence  v.  State,  31  Tex.  Cr.  603,  21  S.  W.  767,  permit- 
ting prosecution  to  introduce  new  witnesses  after  it  had  rested. 

26  Tez.  Ap.  109-114,  8  Am.  St.  Bep.  459,  9  8.  W.  489,  DOUGLASS  ▼. 

STATE. 

Where  Indictment  Alleged  That  Assault  was  Committed  with  a  gun, 
and  evidence  showed  it  was  committed  with  a  pistol,  held  not  a 
variance. 

Approved  in  Johnson  v.  State,  29  Tex.  Ap.  152,  15  S.  W.  648,  where 
proof  showed  that  poison  was  administered  in  coffee  instead  of  water, 
as  alleged;  Brown  v.  State,  43  Tex.  Cr.  297,  65  S.  W.  531,  where 
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indictment  alleged  weapon  to  be  a  "Winrehester  rifle,"  whereas  it  was 
a  "Colt's." 

26  Tez.  Ap.  115-121,  9  a  W.  552,  LIVAB  ▼.  STATE. 

Tlie  Court  may  Excuse  a  Juror  Summoned  on  a  Special  Venire  with- 
out his  appearance  in  court  where  the  sheriff's  return  showed  he  was 
decrepit  and  over  age. 

Approved  in  Jackson  v.  State,  30  Tex.  Ap.  666,  IS  S.  W.  644,  sus- 
taining passing  of  four  absent  veniremen  where  defendant  did  not 
except  when  their  names  were  called. 

Distinguished  in  Clay  v.  State,  40  Tex.  Cr.  604,  51  S.  W.  371,  hold- 
ing veniremen  could  not  be  excused  in  absence  of  defendant. 

A  Bill  of  Exceptions  to  the  Admission  of  Evidence  should  state  all 
the  facts  and  circumstances  in  order  to  show  the  correctness  or  error 
of  the  ruling. 

Beaffirmed  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452;  Jacobs 
V.  State,  28  Tex.  Ap.  84,  12  S.  W.  409;  Walker  v.  State,  28  Tex.  Ap. 
505,  13  S.  W.  860;  Wilkerson  v.  State,  31  Tex.  Cr.  90,  19  S.  W.  903; 
Coyle  V.  State,  31  Tex.  Cr.  606,  21  S.  W.  765;  Burge  v.  State,  32  Tex. 
Cr.  360,  23  S.  W.  692.     See  note,  8  L.  B.  A.  611. 

26  Tex.  Ap.  121-126,  9  a  W.  735,  BBOOKIN  v.  STATE. 

The  Fact  That  Defendant  was  Kidnaped  in  Indian  Territory,  and 
brought  to  Texas  for  trial,  does  not  deprive  this  state  of  jurisdiction. 

Approved  in  Ex  parte  Davis,  51  Tex.  Cr.  609,  103  S.  W.  892,  12  L. 
B.  A.  (n.  8.)  225,  defendant  kidnaped  in  Louisiana  and  brought 
back  to  Texas  for  trial  will  not  be  discharged  on  habeas  corpus;  In 
re  Moyer,  12  Idaho,  261,  118  Am.  St.  Bep.  214,  85  Pac.  901,  where  ac- 
cused has  been  extradited,  he  cannot  raise  question  whether  he  was 
really  a  fugitive  from  justice;  Kingen  v.  Kelley,  3  Wyo,  571,  28  Pac. 
38,  15  L.  B.  A.  177,  where  defendant  was  abducted  from  Nebraska 
by  k  deputy  sheriff  of  Wyoming;  Ex  parte  Baker,  43  Tex.  Cr.  282,  96 
Am.  St.  Bep.  871,  65  S.  W.  91,  holding  accused  could  not  set  up  that 
he  was  charged  on  information  and  belief,  when  brought  to  this  state. 
See  note,  15  L.  B.  A.  177. 

To  Warrant  a  Conviction  on  Circumstantial  Evidence,  each  fact 
necessary  to  the  conclusion  must  be  proved  beyond  a  reasonable  doubt, 
all  must  be  consistent,  and  must  together  produce  a  reasonable  and 
moral  certainty. 

Approved  in  Smith  v.  State,  61  Neb.  305,  85  N.  W.  52,  charge  that 
if  any  single  fact  is  inconsistent  with  defendant's  guilt,  it  is  sufficient 
to  raise  a  reasonable  doubt,  properly  refused. 

26  Tex.  Ap.  126-131,  9  B.  W.  358,  WILLABD  v.  STATE. 

Failure  to  Charge  on  Circumstantial  Evidence,  where  the  ease  is 
based  on  that  kind  of  evidence,  is  error. 

Approved  in  Bain  v.  State  (Tex.  Cr.),  74  S.  W.  543,  reaffirming 
rule;  Willard  v.  State,  27  Tex.  Ap.  390,  11  Am.  St.  Bep.  197,  11  S.  W. 
453,  referring  to  original  case  on  second  appeal;  People  v.  Scott,  10 
Utah,  222,  37  Pac.  3^6,  reversing  under  rule.  See  notes,  97  Am.  St. 
Bep.  790;  69  L.  B.  A.  197. 

Distinguished  in  Smith  v.  State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  not 
reversing  where  evidence  was  circumstantial  and  by  confession. 

An  Offer  on  Part  of  Defendant  to  Pay  for  Stolen  Cow  is  not  a  con- 
fession of  theft. 
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Approved  in  Quintana  t.  State,  29  Tex.  Ap.  407,  25  Am.  St.  Bep. 
737,  16  S.  W.  261,  where  statement  as  to  possession  of  a  horse  was 
held  not  to  be  a  confession;  Ferguson  y.  State,  31  Tex.  Or.  101,  19 
S.  W.  902,  interpreting  defendant's  explanation  as  a  denial  of  theft 
of  a  horse;  White  v.  State,  40  Tex.  Cr.  370,  50  S.  W.  707,  sustaining 
conviction  of  murder  where  corpus  delicti  was  corroborated  bj  de- 
fendant's confession. 

26  Tex.  Ap.  131-184,  9  8.  W.  357,  WILIJAM8  ▼.  STATE. 

Indictment  for  Theft  Should  Allege  Possession,  or  Possession  and 
ownership,  in  one  having  care,  management  and  control  of  stolen 
property. 

Approved  in  Kennon  v.  State,  46  Tex.  Cr.  361,  82  S.  W.  518,  omis- 
sion of  word  "actual"  in  defining  possession  by  care,  control  and 
management  of  property  stolen,  not  ground  for  reversal;  Williams  v. 
State,  47  Tex.  Cr.  537,  84  S.  W.  830,  possession  and  ownership  should 
have  been  alleged  in  one  who  had  taken  up  horse  as  estray. 

Miscellaneous. — Merced  County  v.  Helm,  102  Cal.  166,  36  Pae.  400, 
holding  a  single  act  does  not  constitute  a  business. 

26  T«Z.  Ap.  134-156,  9  8.  W.  359,  EX  PA&TE  SMITH. 

Where  Only  Evidence  Against  Defendant  is  Proof  of  previous  ill- 
feeling  and  threats,  and  dying  declaration  of  deceased  that  he  recog- 
nized him  by  flash  of  gun,  together  with  finding  of  hat  near  scene, 
which  witness  said  he  had  given  defendant,  and  person  with  de- 
ceased did  not  see  anyone  near  place  when  pistol  fired,  he  is  entitled 
to  bail. 

See  note,  10  L.  B.  A.  849. 

26  Tex.  Ap.  167-164,  8  Am.  81  Bep.  460,  9  8.  W.  459,  OBIFFIN  t. 
STATE. 

It  is  Error  to  Admit  the  Opinion  of  a  Witness  that  the  reputation 
of  another  witness  is  such  as  not  to  entitle  him  to  credit  on  oath. 

Approved  in  Mayee  v.  State,  33  Tex.  Cr.  42,  24  S.  W.  422,  not  al- 
lowing question  "Is  witness  worthy  of  belief  on  oathf"  See  notes, 
13  Am.  St.  Bep.  258;  16  Am.  St.  Bep.  20;  82  Am.  St.  Bep.  27;  22  L. 
B.  A.  (n.  s.)  651. 

26  Tex.  Ap.  165-172,  9  8.  W.  461,  KITCHEN  v.  STATE. 

An  Indictment  for  Perjury  That  ABsigna  That  the  Perjnred  Matter 
was  material  is  sufficient. 

Approved  in  Yardley  v.  State,  55  Tex.  Cr.  489,  117  S.  W.  147,  un- 
necessary to  show  wherein  false  statement  was  material;  Chavarria  v. 
State  (Tex.  Cr.),  63  S.  W.  313,  sustaining  indictment  although  facts 
showing  materiality  of  false  statement  not  alleged. 

An  Indictment  Charging  Defendant  With  Murder,  and  evidence 
that  another  defendant  in  that  trial  was  a  witness  against  him,  is 
admissible  to  show  motive  for  perjury. 

Approved  in  Hamilton  v.  State,  41  Tex.  Cr.  652,  56  S.  W.  928,  ad- 
mitting evidence  of  contemporaneous  assaults  on  the  mother  of  prose- 
cutrix. See  notes,  105  Am.  St.  Bep.  1006;  103  Am.  St.  Hep.  23;  62  L. 
B.  A.  209,  341,  344. 

Omission  to  Umit  the  Purpose  of  the  Introduction  of  the  record  of 
the   trial   in  which   the   perjury   was   co^mmitted   is   fatal    error. 

Approved  in  Hutcherson  v.  State,  33  Tex.  Cr.  72,  73,  24  S.  W.  908, 
909,  sustaining  exclusion  of  judgment  of  acquittal  in   the  trial  in 
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wbicli  perjury  was  aisi^^d;  State  ▼.  Caywood,  96  Iowa,  373,  65  N. 
W.  387,  sustaining  striking  out  of  plea  of  acquittal;  and  see  State 
Y.  Williams,  60  Kan.  840,  58  Pae.  477,  to  same  effect.  See  note,  103 
Am.  St.  Bep.  20. 

Disapproved  in  State  ▼.  Douette,  31  Wash.  17,  71  Pae.  560,  un- 
necessary for  court  to  limit  effect  of  verdict  as  evidence,  where 
charge  not  requested. 

26  Tez.  Ap.  176-180,  8  Am.  St.  Bep.  463,  9  8.  W.  656,  557,  HEN- 
DBI0K8  V.  STATE. 

An  Indictment  for  Forgery  of  an  Instmment  that  does  not  appear 
valid  on  its  face  is  not  good  without  an  averment  of  extrinsic  facts 
showing  its  valddity. 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  40,  90  S.  W.  309,  instru- 
ment valid  on  its  face  may  be  subject  of  forgery,  though  no  re- 
covery could  be  had  thereon;  West  v.  State,  45  Fla.  122,  33  So.  856, 
mere  gratuitous  request  for  goods  not  subject  of  forgery;  King  v. 
State,  27  Tex.  Ap.  568,  11  Am.  St.  Bep.  204,  11  S.  W.  525,  quashing 
indictment  where  instrument  was  meaningless  on  its  face;  Simms'  v. 
State,  32  Tex.  Cr.  279,  22  S.  W.  877,  quashing  indictment  where  ex- 
trinsic facts  not  set  out;  Carder  v.  State,  35  Tex.  Cr.  108,  31  S.  W. 
678,  holding  indictment  insufficient  to  sustain  forgery  of  a  subscrip- 
tion list;  Cagle  v.  State,  39  Tex.  Cr.  112,  44  S.  W.  1098,  quashing 
indictment  because  it  did  not  aver  the  relations  of  the  parties;  Col- 
ter V.  State,  40  Tex.  Cr.  167,  49  S.  W.  379,  holding  an  order  to  let  a 
"negro"  have  a  wagon,  insufficient;  Crawford  v.  State,  40  Tex.  Cr. 
345,  50  S.  W.  378,  holding  indictment  insufficient  under  rule;  Terri- 
tory V.  De  Lena,  3  Okl.  585,  41  Pae.  622,  holding  juror's  certificate 
for  services  issued  by  district  clerk  not  the  subject  of  forgery;  dis- 
senting opinion  in  Caffey  v.  State,  36  Tex.  Cr.  203,  204,  61  Am.  St. 
Bep.  841,  36  S.  W.  85,  majority  holding  indictment  for  forgery  of 
teacher's  voucher  is  fatally  defective  if  it  fails  to  set  out  affidavit 
of  teacher  and  allege  that  affidavit  of  teacher  accompanied  check. 
See  notes,  13  Am.  St.  Bep.  381;  30  Am.  St.  Bep.  139;  37  Am.  St.  Bep. 
709;  38  Am.  St.  Bep.  279;  38  Am.  St.  Bep.  329;  48  Am.  St.  Bep.. 705. 

An  Order  for  Five  Dollars'  Worth  of  Merchandise  is  a  sufficient 
foundation  for  forgery  without  alleging  the  extrinsic  facts. 

Approved  in  Crawford  v.  State,  31  Tex.  Cr.  54,  19  S.  W.  766,  hold- 
ing fact  that  name  of  alleged  maker  of  the  order  was  placed  at  the 
beginning  immaterial;  Beddick  v.  State,  31  Tex.  Cr.  588,  21  S.  W. 
684,  sustaining  indictment  setting  out  similar  order;  Kennedy  v. 
State,  33  Tex.  Cr.  190,  26  S.  W.  79,  holding  order  on  county  treasurer 
on  school  fund  a  subject  of  forgery;  Daud  v.  State,  34  Tex.  Cr.  465, 
31  S.  W.  377,  holding  time-oheck  of  railroad  subject  of  forgery;  Smith 
v.  State,  29  Fla.  424,  10  So.  898,  holding  order  drawn  by  board  of 
instruction  on  county  treasurer  the  subject  of  forgery;  Morearty  v. 
State,  46  Neb.  656,  65  N.  W.  785,  where  the  order  was  to  deliver 
to  bearer  a  certain  trunk;  Gordon  v.  Commonwealth,  100  Ya.  830,  41 
S.  E.  748,  57  L.  B.  A.  744,  forgery  to  add  to  canceled  check  "in  full 
of  account  to  date";  Johnson  v.  State,  47  Fla.  37,  36  So.  166,  request 
that  another  have  one  dollar  in  trade,  subject  of  forgery;  Plemons 
T.  State,  44  Tex.  Cr.  555,  72  S.  W.  854,  order  to  pay  money  may  be 
subject  of  forgery.     See  note,  24  L.  B.  A.  36. 

Distinguished  in  Womble  v.  State,  39  Tex.  Cr.  25,  44  S.  W.  828, 
where  setting  out  of  a  similar  order  was  held  insufficient. 
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26  Tez.  Ap.  180-184,  9  8.  W.  463,  FBISBY  T.  STATE. 

A  Bill  of  Exceptions  Filed  After  tbe  Adjonnunent  of  the  court  will 
not  be  considered. 

Approved  in  Millirons  v.  State,  34  Tex.  Cr.  13,  28  S.  W.  686,  where 
hdlls  were  filed  after  term;  and  see  Harper  v.  State  (Tez.  Cr.),  55 
S.  W.  178,  where  bill  not  filed  within  ten  days  after  judgment. 

A  Conviction  for  Slander  of  a  Female  will  not  be  Sustained  unless 
the  words  are  proved  Bubstantially  as  alleged. 

Approved  in  Dobbs  v.  State,  55  Tex.  Cr.  485,  117  S.  W.  800,  proof 
of  words  of  similar  import  held  insufficient;  Berry  v.  State,  27  Tex. 
Ap.  48o,  11  S.  W.  521,  where  slanderous  words  alleged  were  not 
proven;  Edddle  v.  State,  30  Tex.  Ap.  425,  17  S.  W.  1073,  where  indict- 
ment was  held  insufficient  for  setting  out  an  opinion;  Barnett  v.  State, 
35  Tex.  Cr.  281,  33  S.  W.  340,  holding  allegation  of  words  of  bimilar 
meaning  insufficient. 

26  Tez.  Ap.  184-190,  9  a  W.  562,  BB00K8  T.  STATE. 

A  Conviction  for  Theft  Under  Act  of  March  8,  1887,  is  sustained 
hj  proof  that  defendant  borrowed  a  horse  in  Indian  territory  and 
sold  it  in  Texas. 

See  note,  87  Am.  St.  Bep.  44. 

Distinguished  in  Rumbo  v.  State,  28  Tex.  Ap.  33,  11  8.  W.  680, 
where  act  of  March  8,  1887,  did  not  apply,  held  Bubsequent  conver- 
sion not  theft;  Williams  v.  State,  30  Tex.  Ap.  155,  16  S.  W.  760,  re- 
versing conviction  of  theft  where  indictment  not  brought  under  act 
of  March  8,  1887;  Long  v.  State,  39  Tex.  Cr.  464,  73  Am.  St.  Bep. 
958,  46  S.  W.  823,  reversing  conviction  of  willfully  driving  away 
cattle  under  indictment  for  theft. 

26  Tex.  Ap.  190-191,  8  Am.  St.  Bep.  470,  9  B.  W.  487,  HABME8  v. 
STATE. 

The  Fact  That  a  Grocery  and  Saloon  was  Besorted  to  by  prostitutes 
and  vagabonds  does  not  make  it  a  disorderly  house. 

Approved  in  Johnson  v.  State,  28  Tex.  Ap.  565,  13  S.  W.  1006, 
where  house  was  kept  for  selling  liquors  and  as  a  theater. 

26  Tex.  Ap.  192,  9  8.  W.  490,  PABSONS  T.  STATE.   ' 

Where  Defendant  Believed  That  the  Land  on  Which  He  Put  His 
Fence  was  his*  own,  held,  a  conviction  for  willfully  obstructing  a 
public  road  is  error. 

Approved  in  Sneed  v.  State,  28  Tex.  Ap.  57,  11  S.  W.  834,  reversing 
for  failure  to  charge  meaning  of  "willful";  Laroe  v.  State,  30  Tex. 
Ap.  377,  17  S.  W.  936,  holding  evidence  insufficient  to  sustain  convic- 
tion.    See  note,  6  L.  B.  A.  162. 

26  Tex.  Ap.  19^-206,  9  a  W.  685,  ABOIA  v.  STATE. 

A  Person  Adjudged  Gnllty  of  a  Felony,  but  not  Sentenced,  is  a 
competent  witness. 

Approved  in  Bice  v.  State,  50  Tex.  Or.  650,  100  S.  W.  771,  Hurley 
V.  State,  35  Tex.  Ap.  283,  33  S.  W.  354,  Evans  v.  State,  35  Tex.  Cr. 
485,  34  S.  W.  285,  Stanley  v.  State,  39  Tex.  Cr.  483,  46  S.  W.  645, 
Bishop  V.  State,  41  Fla.  524,  26  So.  703,  and  Wright  v.  State  (Tex. 
Cr.),  45  S.  W.  724,  all  following  rule;  Brannan  v.  State,  44  Tex.  Cr. 
402,  72  S.  W.  185,  offense  of  aiding  person  under  "accusation"  of 
misdemeanor  to  escape  is  not  committed  where  person  had  already 
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been  convicted;  Gulf  etc.  By.  Co.  ▼.  Johnson,  98  Tex.  79,  81  S.  W.  5, 
judgment  following  verdict  not  sufficient  proof  of  conviction;  Arcia 
V.  State,  28  Tex.  Ap.  200,  12  S.  W.  599,  refusing  to  look  to  former 
record  on  second  appeal;  Giles  v.  Stanton,  86  Tex.  625,  626,  26  S. 
W.  617,  holding  appeal  suspended  judgment  of  forfeiture  of  charter 
of  A  railroad  company  until  affirmed;  Jones  v.  State,  32  Tex.  Cr. 
136,  22  S.  W.  405,  allowing  witness  to  testify  where  sentence  had 
not  been  pronounced  against  him;  Kingsbury  v.  State,  37  Tex.  Cr. 
265,  39  S.  W.  366,  where  sentence  had  not  been  pronounced  against 
a  principal,  held  accessory  could  not  be  sentenced;  Underwood  v. 
State,  38  Tex.  Cr.  197,  41  S.  W.  619,  where  appeal  was  pending  from 
conviction  of  burglary. 

Distinguished  in  Woods  v.  State,  26  Tex.  Ap.  508,  10  S.  W.  110, 
barring  witness*  fined  for  willfully  driving  stock  although  sentence 
had  not  been  pronounced  against  him;  Haekett  v.  Freeman,  103  Iowa, 
301,  72  N.  W.  529,  although  appeal  pending,  admitting  conviction  of 
larceny  to  affect  credibility  of  witness. 

A  Fraudulent  Intent  is  Essential  to  Establish  the  Offense  of  re- 
ceiving stolen  property. 

Approved  in  Murio  v.  State,  31  Tex.  Cr.  211,  20  S.  W.  356,  holding 
evidence  sufficient  to  show  knowledge  that  the  coffee  was  stolen; 
Trail  v.  State  (Tex.  Cr.),  57  S.  W.  93,  where  evidence  held  insuffi- 
cient to  support  the  conviction. 

26  Tez.  Ap.  206-216,  9  a  W.  687,  HAMILTON  v.  STATE. 

An  Indictment  for  Burglarizing  a  Car  Need  not  Describe  the  car 
or  allege  ownership. 

Approved  in  Aguillar  v.  State  (Tex.  Cr.),  26  S.  W.  405,  holding 
description  of  car .  unnecessary. 

26  Tez.  Ap.  217-219,  9  a  W.  561,  MINTEB  t.  STATE. 

An  Indictment  for  Theft  is  not  Sustained  by  Proof  that  defendant 
shot  and  wounded  a  hog,  but  did  not  catch  it. 

See  note,  88  Am.  St.  Bep.  565. 

Distinguished  in  Harris*  v.  State,  29  Tex.  Ap.  104,  25  Am.  St.  Bep. 
719,  14  S.  W.  391,  where  defendant  had  unlocked  a  drawer  and  taken 
part  of  the  money  before  he  was  discovered,  eustaining  conviction 
of  theft;  Dale  v.  State,  32  Tex.  Cr.  80,  22  S.  W.  49,  sustaining  con- 
viction where  defendant  pointed  out  and  sold  a  yearling  as  his  own. 

26  Tez.  Ap.  220,  9  a  W.  491,  EXKINS  T.  STATE. 

An  Information  for  Using  Abusive  Language  Should  Set  Out  the 
language,  and  that  it  was  used  in  the  hearing  of  the  prosecutor. 

Approved  in  Loven  v.  State  (Tex.  Cr.),  30  S.  W.  358,  dismissing 
appeal  where  recognizance  named  offense  as  "unlawfully  using  abusive 
language.'' 

Denied  in  Foreman  v.  State,  31  Tex.  Cr.  478,  20  S.  W.  1109,  hold- 
ing unnecessary  to  set  out  the  language  used. 

26  Tez.  Ap.  221-227,  9  a  W.  606,  NOBMAN  v.  STATE. 

A  Charge  to  the  Effect  That  if  Defendant  Killed  Deceased  at  their 
first  meeting  after  the  latter  had  insulted  the  former's  wife,  the  of- 
fense would  be  manslaughter,  is  correct. 

See  notes,  5  L.  B.  A.  (n.  s.)  812;  4  L.  B.  A.  163,  168. 
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Distinguished  in  Biehardson  v.  State,  28  Tex.  Ap.  220,  12  S.  W. 
S71,  where  killing  did  not  occur  at  first  meeting,  but  when  deceased 
repeated  his  remarks  to  defendant. 

Miscellaneous. — Cited  in  Proctor  v.  State,  54  Tex.  Or.  259,  112 
S.  W.  J72y  where  defense  was  insult  to  female  relative  of  accused, 
eonfiicting  statements  of  that  relative  as  to  insult  admissible  for  im- 
peachment. 

26  Tex.  Ap.  228-248,  8  Am.  St.  Bep.  471,  9  S.  W.  567,  PHTTJiTPS  T. 
STATE. 

Where  Evidence  Showed  That  Defendant  and  others  went  to  de- 
ceased's house  with  the  declared  purpose  of  killing  him,  and  deceased 
was  killed  by  one  of  them,  held  sufficient  to  require  a  charge  on  a 
conspiracy. 

Approved  in  Bichards  v.  State,  53  Tex.  Or.  407,  110  S.  W.  436, 
declarations  of  fellow-conspirator  admissible,  whether  he  has  been 
convicted  or  acquitted;  Standard  Oil  Co.  v.  State,  117  Tenn.  673,  100 
8.  W.  719,  10  L.  B.  A.  (n.  ».)  1015,  not  necessary  that  conspirators 
should  agree  as  to  precise  means  to  be  adopted;  Weathersby  v.  State, 
29  Tex.  Ap.  310,  15  S.  W.  826,  where  evidence  held  sufficient  to  es- 
tablish a  conspiracy  to  kill.  See  notes,  10  Am.  St.  Bep.  911;  13  Am. 
St.  Bep.  269;  18  Am.  St.  Bep.  95;  129  Am.  St.  Bep.  536;  68  L.  B.  A. 
194. 

Where  Evidence  Tended  to  Show  an  Abandonment  of  the  Con- 
spiracy, held  error  to  refaffe  an  instruction  that  in  such  case  defend- 
ant could  not  be  indicted  as  a  principal. 

Approved  in  Bix  v.  State,  33  Tex.  Cr.  359,  26  S.  W.  506,  holding 
indictment  necessary  to  convict  party  as  an  accomplice;  Leslie  v. 
State  (Tex.  Cr.),  57  S.  W.  662,  holding  facts  required  a  charge  on 
abandonment  of  conspiracy.  See  notes,  11  Am.  St.  Bep.  673;  87  Am. 
8t.  Bep.  460;  68  L.  B.  A.  211. 

It  is  Error  to  Befuse  an  Instruction  That  the  Burden  of  Proof  is 
on  the  state  throughout. 

Distinguished  in  Horn  v.  State,  30  Tex.  Ap.  544,  17  S.  W.  1096, 
holding  burden  to  establish  nonage  on  defendant. 

26  Tex.  Ap.  248-252,  9  a  W.  733,  DOUOLASS  T.  STATE. 

A  Bail  Bond  Bequiring  Defendant  to  Appear  at  a  Time  when  no 
legal  torm  of  the  court  can  be  held  is  void. 

Approved  in  Wegnpr  v.  State,  28  Tex.  Ap.  421,  13  S.  W.  609,  hold- 
ing bond  requiring  defendant  to  appear  in  "November  188 — ,"  void; 
Moseley  v.  State,  37  Tex.  Cr.  20,  38  S.  W.  801,  where  bond  required 
defendant  to  appear  at  a  term  when  no  session  could  be  held. 

Where  Two  Counts  were  Stated  in  the  Indictment^  held  a  bail 
bond  setting  forth  both  offenses  is'  not  duplicitous. 

Approved  in  Brown  ▼.  State,  28  Tex.  Ap.  69,  11  S.  W.  1024,  sus- 
taining bond  reciting  that  defendant  was  indicted  for  "embezzle- 
ment." 

26  Tez.  Ap.  252-269,  9  S.  W.  609,  COLEMAN  ▼.  STATE. 

In  a  Trial  for  Burglary  With  Intent  to  Eape,  Evidence  that  de- 
fendant's bare  feet  fit  the  tracks  around  the  house  is  admissible. 

Approved  in  Bmee  v.  State,  31  Tex.  Cr.  593,  21  S.  W.  682,  ad- 
mitting evidence  of  witness*  that  prosecutrix  shuddered  when  defend- 
ant was  brought  into  her  presence. 
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The  Fact  That  Defendant  Placed  His  Hand  on  a  Female  held  in- 
sufficient  to  Bustain  conviction  of  burglary  with  intent  to  raipe. 

Approved  in  Mason  v.  State,  47  Tex.  Cr.  404,  83  S.  W.  690,  that 
accused  undertook  to  raise  night  apparel  of  prosecutrix  with  stick, 
insufficient;  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  reversing 
where  court  failed  to  charge  on  intent;  State  v.  Worthen,  111  Iowa, 
270,  82  N.  W.  911,  sustaining  conviction  of  burglary  although  de- 
fendant fondled  a  female. 

26  Tez.  Ap.  260-273,  9  8.  W.  888,  TE8TAKD  ▼.  STATE. 

Where  a  Oontinnance  was  Refused  Before  Jnry  was  impaneled, 
held,  admission  of  evidence  at  the  trial  that  there  was  no  such  witness 
in  the  county  as  the  defendant  intended  to  call  not  prejudicial 
to  defendant. 

Approved  in  Hendricks  v.  State,  28  Tex.  Ap.  417,  13  S.  W.  673, 
permitting  witness  called  in  rebuttal  to  testify  to  the  whole  case; 
Laurence  v.  State,  31  Tex.  Cr.  603,  21  S.  W.  767,  permitting  state 
to  introduce  more  evidence  after  it  had  rested. 

Declarations  Made  Immediately  After  the  Shooting  by  the  injured 
party  are  admissible,  when  he  is  conscious  and  sane,  as  dying  dedara- 
rations'. 

Approved  in  Drake  v.  State,  29  Tex.  Ap.  269,  15  S.  W.  727,  admit- 
ting statements  made  by  deceased  to  witness  two  minutes  after  the 
shooting;  White  v.  State,  30  Tex.  Ap.  655,  18  S.  W.  463,  where  the 
declarations  were  made  within  a  few  minutes  after  the  shooting; 
Croomes  v.  State,  40  Tex.  Cr.  675,  51  S.  W.  925,  admitting  declarations 
as  to  a  rape  made  by  a  child  within  a  few  yards  of  the  scene.  See 
notes,  86  Am.  St.  Bep.  640;  56  L.  B.  A.  386. 

26  Tex.  Ap.  274-308,  8  Am.  St.  Rep.  477,  9  S.  W.  663,  MEULT  ▼. 
STATK 

It  is  not  Error,  in  the  Hearing  of  an  Application  for  change  of 
venue  on  the  ground  of  prejudice,  to  admit  evidence  that  there  is  no 
prejudice  against  defendant. 

Approved  in  Lacy  v.  State,  30  Tex.  Ap.  128,  16  S.  W.  763,  refusing 
to  revise  refusal  to  change  venue  where  no  abuse  shown. 

Where  the  Evidence  Showed  That  the  NecesBity  to  Take  Life  was 
produced  by  defendant  without  felonious  intent,  held,  defendant  was 
entitled  to  a  charge  on  the  law  of  perfect  and  imperfect  self-defense. 

Approved  in  Johnson  v.  State,  26  Tex.  Ap.  642,  10  S.  W.  237,  re- 
versing for  erroneous  charge  on  justifiable  homicide;  Bonner  v.  State, 

29  Tex.  Ap.  231,  15  S.  W.  823,  reversing  for  insufficient  charge  on  self- 
defense;  Snell  V.  State,  29  Tex.  Ap.  241,  25  Am.  St.  Bep.  726,  15  S.  W. 
724,  reversing  for  failure  to  charge  on  self-defense;  Nalley  v.  State, 

30  Tex.  Ap.  459,  17  S.  W.  1085,  where  charge  did  not  include  the 
whole  law  of  self-defense;  Fuller  v.  State,  30  Tex.  Ap.  566,  17  S.  W. 
1110,  reversing  where  court  failed  to  charge  on  reasonable  fear  of 
serious  bodily  harm;  Muely  v.  State,  31  Tex.  Cr.  166,  18  S.  W.  411, 
sustaining  charges  on  imperfect  and  perfect  self-defense;  Matthews 
V.  State,  42  Tex.  Cr.  51,  58  S.  W.  90,  sustaining  charge  on  provocation 
of  difficulty  by  defendant;  Young  v.  State,  41  Tex.  Cr.  446,  65  S.  W. 
333,  reversing  for  failure  to  instruct  on  manslaughter,  where  homicide 
arose  from  lawful  inquiry  developing  into  fisticuffs;  Boykin  v.  State, 
22  Colo.  506,  45  Pac.  423,  reversing  under  facts  where  the  wrongful 
act  did  not  of  itself  necessitate  killing;  Hash  v.  Commonwealth,  88 
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Ya.  196y  18  S.  W.  406,  reversing  for  failure  to  charge  on  perfect  and 
imperfect  self-defense;  State  v.  Eyans,  128  Mo.  412,  81  S.  W.  35, 
holding  instruction  on  self-defense  erroneous  under  facts.  See  notes, 
13  Am.  St.  Bep.  711;  15  Am.  St.  Bep.  262;  37  Am.  St.  Bep.  828;  38 
Am.  St.  Bep.  81;  47  Am.  St.  Bep.  57;  45  L.  B.  A.  689,  693,  694,  700. 

Where  the  Evidenee  Showed  That  Defendant  had  reasonable 
grounds  to  fear  death  or  serious  bodily  harm  from  either  of  two  per- 
sons, and  killed  one  of  them,  held,  he  was  entitled  to  a  charge  on  self- 
defense. 

Approved  in  Gonzales  v.  State,  28  Tex.  Ap.  136,  12  S.  W.  735,  re- 
versing for  erroneous  charge  on  killing  in  mutual  combat. 

Where  the  Evidence  Showed  an  Attempt  to  Illegally  Bestraln  de- 
fendant of  his  liberty,  held,  a  killing  in  resisting  the  restraint  would 
be  manslaughter. 

Approved  in  Massie  v.  State,  27  Tex.  Ap.  620,  11  S.  W.  639,  holding 
defendant  justified  in  using  force  to  resist  illegal  arrest;  Hardin  v. 
State,  40  Tex.  Gr.  220,  49  S.  W.  612,  holding  charge  on  force  used  in 
resisting  arresf  insufficient.  See  notes,  21  Am.  St.  Bep.  187;  87  Am. 
St.  Bep.  847;  84  Am.  St.  Bep.  701;  66  L.  B.  A.  374;  45  L.  B.  A.  708. 

Where  Evidence  Tended  to  Show  That  Defendant  Did  the  Killing 
in  terror  or  anger,  held,  he  was  entitled  to  a  charge  on  manslaughter. 

Approved  in  Carter  v.  State,  30  Tex.  Ap.  556,  557,  28  Am.  St.  Bep. 
948,  949,  17  S.  W.  1104,  reversing  for  failure  to  charge  on  man- 
slaughter under  facts.  See  notes,  8  Am.  St.  Bep.  496;  35  Am.  St. 
Bep.  250;  47  Am.  St.  Bep.  57;  95  Am.  St.  Bep.  800;  5  L.  B.  A.  (n.  s.) 
815,  817,  826;  45  L.  B.  A.  691,  695. 

The  Charge  of  the  Conrt  Should  State  All  the  Iaw  legitimately  and 
fairly  applicable  to  the  evidence  for  the  defense. 

Approved  in  Hooton  v.  State,  53  Tex.  Cr.  8,  108  S.  W.  652,  where 
there  was  no  evidence  that  prosecutor  threw  his  money  around  promis- 
cuously, it  was  unnecessary  for  court  to  charge  on  that  state  of  facts. 

26  Tez.  Ap.  308-314,  9  a  W.  613,  BBOWN  ▼.  STATE. 

A  Confession  Obtained  by  Compulsion  from  a  Defendant  which  led 
to  the  discovery  of  the  stolen  property,  is  admissible. 

Approved  in  Jackson  v.  State,  29  Tex.  Ap.  463,  16  S.  W.  248,  ad- 
mitting confession  where  defendant  took  persons  to  place  where  he 
had  killed  the  child.     See  notes,  14  Am.  St.  Bep.  500;  53  L.  B.  A.  406. 

Confession  Obtaioed  by  Whipping  Accused  is  involuntary. 

See  note,  18  L.  B.  A.  (n.  s.)  S32. 

26  Tez.  Ap.  315-318,  9  8.  W.  618,  OILBBEATH  v.  STATE. 

Where  It  was  Shown  That  Witnesses  Who  Testified  at  examining 
trial  resided  beyond  the  state,  and  that  their  depositions  were  lost, 
held,  oral  evidence  of  their  testimony  is  admissible. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  admit- 
ting stenographic  report  of  testimony  of  witness,  since  deceased,  on 
former  trial;  Peddy  v.  State,  31  Tex.'Cr.  549,  21  S.  W.  542,  admitting 
deposition  where  witness  shown  to  have  removed  to  Alabama;  Terri- 
tory V.  Evans,  2  Idaho,  634,  23  Pac.  234,  admitting  deposition  where 
no  prejudice  shown  to  defendant. 

26  Tez.  Ap.  318-321,  9  a  W.  614,  PIPES  t.  STATE. 

Where  the  Indictment  Alleges  That  a  Party  Appeared  before  a 
grand  jury,  a  conviction  of  perjury  will  be  sustained  although  the 
evidence  sought  would  have  been  criminative. 

5  Tex.  Notes — 45 
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Approved  in  Flournoy  t.  State  (Tex.  Cr.)»  59  S.  W.  903,  sustaining 
similar  indictment;  Craft  t.  State,  42  Fla.  571,  29  So.  420,  perjury 
may  be  committed  before  grand  jury  when  it  is  investigating  crime, 
State  V.  Moore,  111  La.  1007,  36  So.  101,  witness  may  commit  per- 
jury though  incompetent  because  of  marital  relation.  See  note,  22 
L.  B.  A.  (n.  B.)  1193. 

Distinguished  in  United  States  v.  Bell,  81  Fed.  851,  where  an  igno- 
rant negro  was  compelled  to  appear  before  a  pension  examiner,  held, 
his  privilege  to  remain  silent  was  not  waived. 

BamUe,  That  Witness  Compelled  to  Answer  Incriminating  Questions 
is  not  guilty  of  perjury  in  making  false  answers  thereto. 

Disapproved  in  State  v.  Faulkner,  175  Mo.  614,  75  S.  W.  138,  and 
State  V.  Lehman,  175  Mo.  629,  75  S.  W.  142,  both  holding  fact  that 
witness  before  grand  jury  was  compelled  to  testify  concerning  mat- 
ters incriminating  himself  does  not  excuse  him  for  testifying  falsely. 

26  Tez.  Ap.  322-333,  9  8.  W.  610,  MOOBS  ▼.  STATE. 

A  Specific  Intent  to  Kill  is  Essential  to  Constitnte  Assault  with  in- 
tent to  murder. 

Approved  in  Prescott  ▼.  State,  52  Tex.  Cr.  37,  105  S.  W.  193,  intent 
to  commit  serious  bodily  injury  insufficient;  Williams  v.  State  (Tex. 
Cr.),  77  S.  W.  447,  reversing  for  failure  to  charge  that  assault  must 
be  with  specific  intent  to  kill;  Trevinio  v.  State,  27  Tex.  Ap.  380,  11 
S.  W.  449,  where  defendant  attacked  party  with  a  deadly  weapon, 
sustaining  judgment;  and  see  Wood  v.  State,  27  Tex.  Ap.  403,  11  S. 
W.  450,  to  same  effect;  and  also.  Watts  v.  State,  30  Tex.  Ap.  537,  17 
S.  W.  1094,  where  facts  were  similar;  Botsch  v.  State,  43  Neb.  505, 
61  N.  W.  731,  holding  court  should  have  charged  on  assault  with 
intent  to  murder. 

Sudden  Bage  from  Seeing  Friend  Shot  Down  will  reduce  murder  to 
manslaughter. 

Disapproved  in  Commonwealth  v.  Paese,  220  Pa.  377,  123  Am.  St. 
Bep.  699,  69  Atl.  893,  17  L.  B.  A.  793,  one  who,  interfering  in  fight, 
kills  one  of  combatants  is  guilty  of  murder. 

26  Tex.  Ap.  334-341,  9  8.  W.  688,  BIDEB  T.  STATE. 

Where  an  Alibi  was  not  the  Sole  Defense,  held,  omission  to  instruct 
on  it  where  exception  not  taken  is  not  error. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  357,  120  S.  W.  461,  and 
Jones  V.  State,  53  Tex.  Cr.  140,  126  Am.  St.  Rep.  776,  110  S.  W.  744, 
both  holding  court  need  not  charge  on  alibi  in  absence  of  request  or  ex- 
ception; Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547,  reversing 
for  failure  to  give  requested  charge  on  alibi. 

Distinguished  in  Anderson  v.  State,  34  Tex.  Cr.  550,  53  Am.  St. 
Bep.  724,  31  S.  W.  674,  reversing  for  failure  to  charge  on  alibi  where 
it  was  excepted  to. 

A  Single  Witness  is  Insufficient  to  Impeach  Another  and  to  require 
an  instruction  limiting  the  testimony. 

Approved  in  Thurmond  v.  State,  27  Tex.  Ap.  371,  11  S.  W.  452, 
holding  unnecessary  to  charge  on  impeaching  testimony;  Holmes  v. 
State  (Tex.  Cr.),  42  S.  W.  980,  holding  limitation  of  impeaching  evi- 
dence of  a  single  witness  not  error. 

Distinguished  in  Bradshaw  v.  State,  44  Tex.  Cr.  223,  70  S.  W.  216, 
testimony  of  one  impeaching  witness  may  go  to  jury. 
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The  Drinking  of  Intoxicating  Liquor  by  Juror  Ib  not  ground  for 
new  trial,  unless  he  became  so  intoxicated  as  to  render  it  probable 
that  his  verdict  was  influenced  thereby. 

Approved  in  Territory  of  Hawaii  v.  Ferris,  15  Haw.  149,  reaffirm- 
ing rule. 

Where  Accused  Provoked  Contest  With  Apparent  Intention  of  kill- 
ing or  doing  serious  bodily  harm,  offense  is  murder  and  not  man- 
slaughter. 

See  note,  45  L.  R.  A.  689. 

26  Tex.  Ap.  343-368,  9  S.  W.  615,  EX  PARTE  RICE. 

Proof  Held  not  Evident  That  Appellant  was  Guilty  of  a  capital  of- 
fense. 

Approved  in  Ex  parte  Smith  (Tex.  Cr.),  76  S.  W.  917,  reversing 
action  of  trial  court  in  denying  bail  to  one  accused  of  murder.  See 
note,  10  L.  R.  A.  848. 

26  Tex.  Ap.  369-370,  9  S.  W.  616,  JESTER  v.  STATE. 

The  Omission  of  the  Word  'Did"  from  an  Indictment  for  burglary 
is  fatal  to  the  indictment. 

Reaffirmed  in  Barfield  v.  State,  39  Tex.  Cr.  342,  45  S.  W.  1015; 
Menasco  v.  State  (Tex.  Ap.),  11  S.  W.  898. 

Where  a  Defendant  Accused  of  Burglary  was  Tried  by  a  Jury  of  Six, 
a  conviction  will  be  set  aside. 

Approved  in  Jones  v.  State,  52  Tex.  Cr.  307,  124  Am.  St.  Rep.  10^7, 
106  S.  W.  347,  reversing  where  juror  excused  by  agreement  of  parties. 

Constitutional  Jury  for  Trial  of  Cases  in  district  court  consists  pf 
twelve  persons. 

See  note,  43  L.  R.  A.  49,  73. 

26  Tex.  Ap.  374-387,  9  S.  W.  759,  BTRD  T.  STATE. 

Where  a  Certified  Copy  of  Brands  was  Made  by  the  County  Clerk 
of  Young  county,  held  sufficient  to  show  the  brands  we're  recorded 
in  Young  county. 

Approved  in  Thompson  v.  State,  26  Tex.  Ap.  476,  9  S.  W.  761,  hold- 
ing similar  certificate  sufficient  to  show  record  in  Taylor  county. 

In  a  Trial  for  Theft  of  Cattle,  the  Admission  of  Evidence  of  a  wit- 
ness that  he  went  to  a  certain  place  and  sold  the  cattle  for  the 
owners  held  error. 

Approved  in  Jacobs  v.  State,  42  Tex.  Cr.  358,  59  S.  W.  1113,  ex- 
cluding evidence  of  witness  that  he  went  to  a  bank  and  stated  that 
a  certain  note  was  forged;  Owens  v.  State,  43  Tex.  Cr.  252,  63  S.  W. 
636,  excluding  evidence  of  witnesses  that  they  had  turned  the  horses 
over  to  their  owner. 

26  Tez.  Ap.  387-394,  9  a  W.  890,  BLAIR  v.  STATE. 

Where  a  Party  was  Illegally  Appointed  a  Deputy  Sheriff  in  V. 
county,  held  no  excuse  for  carrying  a  pistol  in  K.  county. 

Approved  in  Baker  v.  State,  53  Tex.  Cr.  28,  108  S.  W.  684,  oral 
appointment  of  deputy  sheriff,  being  illegal,  confers  no  privilege  of 
carrying  pistol;  O'Neal  v.  State,  32  Tex.  Cr.  44,  22  S.  W.  25,  exclud- 
ing evidence  that  a  justice  of  the  peace  had  deputized  defendant 
as  a  peace  officer.    See  note,  32  Am.  St.  Rep.  239. 

But  Where  the  Deputy  Honestly  Believed  that  his  appointment 
was  legal,  held,  a  charge  that  he  would  not  be  guilty  is  correct. 
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Approved  in  Shannon  v.  State  (Tex.  Cr.)i  65  S.  W.  1065,  reaffirm- 
ing rule;  Carroll  v.  State  (Tex.  Cr.),  57  S.  W.  94,  reversing  for  ex- 
clusion of  evidence  that  defendant  was  deputized  to  serve  a  capias; 
Brown  v.  State,  42  Tex.  Or.  418,  96  Am.  St.  ifep.  806,  60  S.  W.  548, 
sustaining  conviction  of  unlawful  resistance  although  the  deputy  had 
not  taken  his  oath  of  office. 

Qualified  in  Baker  v.  State,  53  Tex.  Cr.  29,  108  S.  W.  684,  where 
deputy  sheriff  not  legally  appointed,  presumably  he  did  not  believe 
himself  to  be  such. 

26  Tex.  Ap.  395-398»  9  8.  W.  611,  JOHNSON  ▼.  STATE. 

Where  Jnriadiction  of  MiBdemeanon  was  Oonferred  on  the  district 
•  court,  held,  an  appeal  did  not  lie  from  a  judgment  fining  defendant 
five  dollars  on  an  appeal  from  justice's  court. 

Approved  in  Monroe  v.  State,  42  Tex.  Cr.  278,  59  8.  W.  545,  1  Tex. 
Ct.  Bep.  89,  dismissing  appeal  where  defendant  was  fined  ten  dollars 
by  the  district  court. 

26  Tex.  Ap.  404-432,  9  a  W.  762,  BOGEBS  T.  STATE. 

An  Indictment  for  Arson  Alleging  the  Ownership  of  the  building 
in  G.,  and  the  occupancy  in  C.  B.  as  agent  of  J.  B.,  is  not  bad  for 
uncertainty. 

Approved  in  Kelley  v.  State,  44  Tex.  Cr.  188,  70  S.  W.  20,  indict- 
ment for  arson  alleging  defendant's  tenancy  and  name  of  owner  suffi- 
cient, without  alleging  elements  of  arson  committed  by  owner;  Wool- 
sey  V.  State,  30  Tex.  Ap.  347,  17  S.  W.  547,  sustaining  indictment 
alleging  two  parties  as  tenants,  though  one  was  a  subtenant. 

Distinguished  in  Goldsmith  v.  State,  46  Tex.  Cr.  558,  81  S.  W.  711, 
in  trial  for  arson  of  unoccupied  private  property,  ownership  must  be 
proved  by  deed  to  owner. 

Where  Ownership  of  the  House  was  Established  by  Other  Evidence, 
held  it  was  not  reversible  error  to  admit  oral  evidence  of  ownership. 

Approved  in  Wagner  v.  State,  53  Tex.  Cr.  307,  109  S.  W.  169,  error 
in  admitting  evidence  of  possession  of  whisky  cured  by  other  testi- 
mony as  to  same  fact  admitted  without  objection;  Hester  ▼.  State 
(Tex.  Cr.),  51  S.  W.  933,  admitting  oral  evidence  that  building  was  a 
eehoolhouse  and  that  a  certain  person  was  county  judge. 

Where  Evidence  was  Introduced  to  Discredit  a  Witness,  held,  omis- 
sion to  limit  the  purpose  of  the  evidence  error. 

Approved  in  Barton  v.  State,  28  Tex.  Ap.  484,  13  S.  W.  783,  re- 
versing for  failure  to  limit  admission  of  evidence  that  defendant  had 
placed  other  obstructions  on  track;  Thompson  v.  State,  29  Tex.  Ap. 
209,  15  S.  W.  206,  reversing  for  not  limiting  impeaching  evidence;  and 
see  Paris  v.  State,  35  Tex.  Cr.  95,  31  S.  W.  857,  to  same  effect. 

In  Prosecution  for  Arson  Where  State  Claimed  Firing  done  to  de- 
fraud insurance  company,  it  is  not  error  to  admit  entries  in  defend- 
ant's books,  and  where  they  are  ambiguous,  their  explanation  by  an 
expert. 

See  notes,  62  L.  B.  A.  208;  53  L.  B.  A.  539;  6  L.  B.  A.  42. 

26  Tez.  Ap.  432-445,  9  8.  W.  770,  BBOWNING  V.  STATE. 

Where  a  Continuance  has  Been  Denied,  a  new  trial  will  not  be 
granted  where  the  absent  evidence  is  immaterial  and  not  likely  to 
change  the  result  of  the  trial. 

Approved  in  Tweedle  v.  State,  29  Tex.  Ap.  590,  16  S.  W.  545,  Pris- 
zeU  v.  State,  30  Tex.  Ap.  55,  16  S.  W.  752,  Pruitt  v.  State,  30  Tex. 


709  NOTES  ON  TEXAS  BEP0BT8.    26  Tex.  Ap.  445-476 

Ap.  158,  16  S.  W.  774,  Ellii  v.  State,  30  Tex.  Ap.  604,  18  S.  W.  140, 
GoldBmith  v.  State,  32  Tex.  Cr.  115,  22  S.  W.  405,  and  Lafferty  v. 
State  (Tex.  Cr.),  24  S.  W.  508,  all  following  rule;  Bay  v.  State  (Tex. 
Cr.),  75  S.  W.  800,  802,  denying  new  trial  where  absent  testimony 
merely  eamulative  and  basis  of  second  application  for  continuance; 
McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W.  129,  where  absent  tes- 
timony immaterial;  Abrigo  v.  State,  29  Tex.  Ap.  146,  15  S.  W.  409, 
sustaining  refusal  of  continuance  under  rule. 

Bistinguished  in  Hammond  v.  State,  28  Tex.  Ap.  414,  13  S.  W.  605, 
reversing  where  absent  testimony  would  probably  have  reduced  the 
offense  to  manslaughter;  Hyden  v.  State,  31  Tex.  Cr.  403,  20  8.  W.  765, 
granting  new  trial  in  theft  case  where  absent  evidence  material. 

The  Silence  and  Oondnct  of  the  Defendant  may  Amount  to  an  ad- 
mission of  the  truth  of  an  accusation. 

Approved  in  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  302,  admitting 
declarations  of  defendant's  wife  that  he  had  poisoned  her,  made  in 
his  presence. 

26  T«x.  Ap.  445-464,  9  8.  W.  768,  BBEEDLOVE  T.  STATE. 

Where  Defendant  Deliberately  Attempted  to  Kill  One  Person,  and 
killed  another  by  mistake,  held,  a  conviction  of  murder  in  second 
degree  was  proper,  a  charge  on  manslaughter  not  being  required. 

Approved  in  Thomas  v.  State,  53  Tex.  Cr.  274,  126  Am.  St.  Bep. 
.786,  109  S.  W.  155,  reaffirming  rule;  Ex  parte  Jones,  31  Tex.  Cr.  448, 

20  S.  W.  985,  to  reduce  homicide  of  insulter  of  female  relative  to  man- 
slaughter, the  killing  must  have  been  done  in  passion,  rendering  slayer 
incapable  of  cool  reflection;  Honeycutt  v.  State,  42  Tex.  Cr.  132,  96 
Am.  St.  Bep.  797,  57  8.  W.  807,  where  father,  attacking  his  wife,  was 
attacked  by  his  daughter  and  killed  latter,  held,  murder  in  second  de- 
gree.    See  note,  63  L.  B.  A.  664,  666. 

26  Tez.  Ap.  454-465,  9  S.  W.  774,  PAINTEB  T.  STATE. 

In  Trial  for  Burglary  a  Charge  That  an  Entry  made  through  a  hole 
in  the  wall  of  a  com  crib  was  an  entry  through  usual  place  held  prop- 
erly refused. 

Approved  in  Davis  v.  State,  52  Tex.  Cr.  335,  107  8.  W.  856,  where 
window  was  unusual  place  of  entry,  immaterial  whether  screen  was 
broken  or  not;  Alexander  v.  State,  31  Tex.  Cr.  362,  20  8.  W.  756,  re- 
fusing instruction  that  entry  through  a  window  was  not  forcible; 
Sampson  v.  State  (Tex.  Cr.),  20  8.  W.  708,  where  indictment  held  suffi- 
cient to  charge  burglary  in  day  or  night;  Costello  v.  State  (Tex.  Cr.), 

21  S.  W.  360,  reversing  for  erroneous  instruction  on  forcible  entry. 
Distinguished  in  Williams  v.  State  (Tex.  Ap.),  13  8.  W.  609,  hold- 
ing entry  through  open  back  door  not  burglarious. 

Miscellaneous.— Cited  in  Moore  v.  State,  52  Tex.  Cr.  367,  107  S.  W. 
357,  where  defendant's  intent  to  commit  theft  shown  circumstantially 
judgment  will  not  be  reversed  on  presumption  that  he  intended  to 
commit  some  other  felony. 

26  Tex.  Ap.  466-476,  9  a  W.  760,  THOMPSON  v.  STATE. 

Becord  of  a  Brand  in  One  of  Three  Counties  in  which  stock  ran  is 
sufficient  to  admit  it  in  evidence  in  either  of  the  counties. 

Approved  in  Wilson  v.  State,  32  Tex.  Cr.  24,  22  8.  W.  39,  admitting 
unrecorded  bill  of  sale  to  show  theft  of  cow  of  a  certain  brand;  Wal- 
ton V.  State,  41  Tex.  Cr.  460,  55  8.  W.  568,  admitting  brand  recorded 
in  Cottle  county  in  evidence  in  King  county. 
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26  Tez.  Ap.  477-482,  9  S.  W.  772,  FLOBEZ  ▼.  STATE. 

When  Defendant  was  Found  in  Posseeaion  of  tlie  Stolen  Mule 
eleven  months  after  the  theft,  held  omission  to  charge  the  law  of 
possession  fatal  error. 

Approved  in  Taylor  v.  State,  27  Tex.  Ap.  465,  11  S.  W.  462,  revers- 
ing under  rule;  Lockhart  v.  State,  29  Tex.  Ap.  36,  13  S.  W.  1013,  re- 
versing where  charge  intimated  that  possession  was  presumption  of 
guilt. 

26  Tez.  Ap.  483-186,  9  8.  W.  766,  BALLEW  v.  STATE. 

The  County  Court  has  Jurisdiction  of  the  Offense  of  permitting 
cards  to  be  played  in  public  place. 

Approved  in  Ex  parte  Coombs,  38  Tex.  Cr.  650,  44  S.  W.  854,  sus- 
taining jurisdiction  of  county  court  of  indictment  for  keeping  dis- 
orderly house. 

26  Tez.  Ap.  490-^09,  10  S.  W.  108,  WOODS  v.  STATE. 

A  Plea  in  Abatement  is  not  Proper  to  an  Indictment  on  the  ground 
that  one  of  the  grand  jurors  was  disqualified. 

Approved  in  Ex  parte  Love,  49  Tex.  Cr.  477,  93  S.  W.  552,  uphold- 
ing indictment  though  one  grand  juror  illegally  excused;  Cubine  v. 
State,  45  Tex.  Cr.  109,  74  S.  W.  39,  that  some  of  grand  jurors  had  not 
paid  poll  tax  no  ground  for  new  trial;  Thomas  v.  State  (Tex.  Cr.), 
77  S.  W.  802,  refusing  to  arrest  judgment  because  grand  juror  had  not 
paid  poll  tax;  Trevinio  v.  State,  27  Tex.  Ap.  378,  11  S.  W.  448,  sus- 
taining action  of  court  in  substituting  new  grand  juror  on  reassem- 
bling of  jury;  Lienburger  v.  State  (Tex.  Cr.),  21  S.  W.  603,  where 
defendant  set  up  that  one  of  the  grand  jurors  lived  in  another  county; 
Wisdom  V.  State,  42  Tex.  Cr.  581,  61  S.  W.  927,  admitting  confessions 
made  to  grand  jury  after  warning.     See  note,  28  L.  R.  A.  203,  205. 

Denied  in  Lacy  v.  State,  31  Tex.  Cr.  80,  19  S.  W.  897,  and  Doss  v. 
State,  28  Tex.  Ap.  509,  13  8.  W.  789,  both  holding  objection  that  grand 
juror  was  disqualified  cannot  be  taken  under  Code  of  Criminal  Pro- 
cedure, article  523. 

Conyiction  of  Willfully  Driving  Cattle  from  Range  and  assessment 
of  a  fine  is  sufficient  to  render  the  person  incompetent  as  a  witness 
where  fine  had  not  been  paid. 

Approved  in  Watson  v.  State,  48  Tex.  Cr.  540,  89  S.  W.  271,  ex- 
cluding testimony  of  codefendant,  convicted  of  aggravated  assault, 
who  had  not  paid  fine,  though  released  by  sheriff  without  authority; 
Ex  parte  Biela,  46  Tex.  Cr.  488,  81  S.  W.  740,  denying  habeas  corpus 
to  one  fined  for  seduction  and  remanded  to  county  jail  in  default  of 
payment;  Brannan  v.  State,  44  Tex.  Cr.  402,  72  S.  W.  185,  offense  of 
aiding  person  who  is  under  "an  accusation"  of  misdemeanor  to  escape 
has  no  application  to  prisoner  who  has  been  convicted;  Barnes  v. 
State,  28  Tex.  Ap.  30,  11  S.  W.  679,  where  witness  indicted  for  same 
theft,  held  incompetent;  Kingsbury  v.  State,  37  Tex.  Cr.  265,  39  S.  W. 
366,  holding  accessory  could  not  be  tried  where  sentence  had  not  been 
pronounced  on  principal. 

Distinguished  in  Bice  v.  State,  50  Tex.  Cr.  650,  100  S.  W.  771,  wit- 
ness convicted  of  felony  more  than  three  days  before,  but  not  yet 
sentenced,  not  disqualified;  Evans  v.  State,  35  Tex.  Cr.  485,  34  S.  W. 
285,  Stanley  v.  State,  39  Tex.  Cr.  483,  46  S.  W.  645,  Nelson  v.  State 
(Tex.  Cr.),  20  S.  W.  766,  Wright  v.  State  (Tex.  Cr.),  45  S.  W.  724, 
and  Hurley  v.  State,  35  Tex.  Cr.  283,  33  S.  W.  354,  all  holding  witness 
competent  where  he  had  not  been  sentenced. 
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A  Charge  Tliat  if  the  Animal  was  Taken  Without  the  Oonsent  of 
C.  or  A.  or  B.  (the  joint  owners),  "or  either  of  them/'  the  defendant 
would  be  guilty,  is  erroneous. 

Approved  in  Jones  v.  State,  28  Tex.  Ap.  42,  11  S.  W.  830,  reversing 
for  similar  charge;  Jones  v.  State  (Tex.  Or.),  20  S.  W.  395,  holding  in- 
dictment for  theft  from  joint  owners  insufficient.  See  note,  88  Am. 
St.  Bep.  597. 

26  Tex.  Ap.  509^14,  10  S.  W.  106,  OOMEB  ▼.  STATE. 

An  Indictment  Charging  the  Flaying  of  Cards  at  a  "tavern  or  inn," 
and  "in  a  room  in  and  attached  to  said  tavern  and  inn,"  is  not  dupli- 
citous. 

Approved  in  Allphin  v.  State  (Tex.  Cr.),  33  S.  W.  223,  sustaining 
indictment  for  carrying  a  pistol  about  person  and  in  saddle-bags. 

Where  a  Bedroom  in  a  Tavern  was  Occupied  for  the  Purposes  of 
playing  cards  only,  held  it  was  a  public  place. 

Approved  in  Hodges  v.  State,  44  Tex.  Gr.  446,  72  S.  W.  180,  and 
Wilkerson  v.  State,  44  Tex.  Cr.  456,  72  S.  W.  851,"  both  upholding  in- 
dictments for  playing  cards  in  room  of  hotel. 

Distinguished  in  Tooke  ▼.  State,  4  Ga.  Ap.  507,  61  S.  E.  922,  town 
guardhouse  not  public  place  relatively  to  prisoner  confined  in  cell 
therein  with  sole  companion;  Bordeaux  v.  State,  31  Tex.  Cr.  39,  19 
S.  W.  604,  where  party  was  drunk  in  his  own  room,  held  not  drunk 
in  a  "public  place." 

Judgment  In  Misdemeanors  will  not  be  Reversed  for  erroneous 
charge  unless  error  is  fundamental,  or  exception  is  taken,  and  instruc- 
tions asked. 

Beaffirmed  in  Cole  v.  State,  28  Tex.  Cr.  537,  19  Am.  St.  Bep.  857, 
13  S.  W.  860;  Dunbar  ▼.  State,  34  Tex.  Cr.  597,  31  S.  W.  401. 

26  Tex.  Ap.  514r-632,  10  S.  W.  116,  SIMMONS  ▼.  STATE. 

Although  Continuance  is  Befused,  if  the  Trial  Discloses  that  absent 
evidence  is  material  and  probably  true,  held  a  new  trial  should  be 
granted. 

Approved  in  Hammond  v.  State,  28  Tex.  Ap.  413,  13  S.  W.  605, 
granting  new  trial  under  rule;  Bichardson  v.  State,  28  Tex.  Ap.  218, 
12  S.  W.  870,  holding  evidence  of  absent  witness  entitled  defendant 
to  new  trial. 

26  Tex.  Ap.  53a-640,  10  S.  W.  113,  LANGHAM  V.  STATE. 

Where  the  Indictment  Alleges  That  the  Animal  was  Stolen  from  an 
unknown  person,  but  the  trial  discloses  the  name  of  the  person,  held 
a  new  trial  should  be  granted. 

Approved  in  Kimbrough  v.  State,  28  Tex.  Ap.  369,  13  S.  W.  219, 
reversing  for  exclusion  of  complaint  and  bail  bond  to  show  that  com- 
plainant's Christian  name  was  known  to  the  grand  jury;  Lane  v. 
State  (Tex.  Cr.),  45  S.  W.  694,  reversing  for  insufficient  charge  on 
unknown  owner. 

26  Tex.  Ap.  64&-574,  8  Am.  St.  Bep.  488,  10  a  W.  238,  HIGH  v. 
STATE. 
Where  Deceased  had  Already  Struck  Defendant  a  Blow  in  the 
mouth,  which  knocked  out  a  tooth,  and  stood  ready  to  continue  the 
beating,  when  defendant  killed  him,  held  a  charge  on  self-defense  was 
necessary. 


2«  Tax.  Ap.  575-579    NOTES  ON  TEXAS  EEPOETB.  712 

Approved  in  Gray  v.  State,  47  Tex.  Gr.  380,  83  S.  W.  706,  where 
defendant  interfered  in  fight  between  decedent  and  another  and  was 
attacked  by  decedent  with  knife,  charges  on  both  manslaughter  and 
■elf -defense  should  have  been  given;  State  v.  Gray,  43  Or.  456,  74 
Pac.  931,  assault  with  fists  alone  may  justify  killing;  Fuller  v.  State, 
30  Tex.  Ap.  566,  17  S.  W.  1110,  reversing  for  erroneous  charge  on 
justifiable  homicide.  See  notes,  33  Am.  St.  Bep.  421;  40  Am.  St.  Bep. 
732;  15  Am.  St.  Bep.  262;  16  Am.  St.  Bep.  20;  2  L.  B.  A.  (n.  s.)  56. 

The  Knocking  Ont  of  a  Tooth  is  SuilLcient  to  Show  an  intent  to 
maim. 

Approved  in  Wood  v.  State,  27  Tex.  Ap.  403,  11  S.  W.  450,  sustain- 
ing conviction  of  assault  with  intent  to  murder  where  defendant  at- 
tacked party  with  a  knife.  See  notes,  26  Am.  St.  Bep.  48;  27  Am. 
St.  Bep.  810;  102  Am.  St.  Bep.  1029. 

An  Assault  Alone  is  not  a  liistFeatment  With  ''Violence'*  within 
the  meaning  of  subdivision  6,  article  570  of  Penal  Code. 

Approved  in  Alexander  v.  State,  40  Tex.  Cr.  411,  50  S.  W.  717, 
holding  killing  by  two  conspirators  not  a  killing  by  "mob  violence." 

The  Corpus  Delicti  is  not  Established  by  Mere  Evidence  that  de- 
ceased was  shot  and  died. 

See  note,  68  L.  B.  A.  63. 

Distinguished  in  Thompson  v.  State,  38  Tex.  Ap.  338,  42  S.  W.  975, 
where  deceased  died  within  a  few  minutes  after  being  stabbed,  held 
corpus  delicti  sufficiently  shown. 

An  Assault  and  Battery  Causing  Pain  or  Bloodshed  is  Adequate 
Cause  for  that  sudden  passion  which  will  make  a  killing  manslaughter. 

Approved  in  Lee  v»  State,  54  Tex.  Cr.  385,  113  S.  W.  303,  and  Hud- 
dleston  v.  State,  54  Tex.  Gr.  96,  130  Am.  St.  Bep.  875,  112  S.  W.  66, 
both  reversing  where  court  charged  that  both  pain  and  bloodshed  must 
exist;  Gilford  v.  State,  54  Tex.  Cr.  514,  114  S.  W.  140,  affirming  where 
undisputed  evidence  showed  both  pain  and  bloodshed. 

26  Tex.  Ap.  675-577,  10  a  W.  216,  COOPER  y.  STATE. 

A  Conviction  for  Carrsring  a  Pistol  at  an  Election  will  be  sustained 
where  the  election  is  held  under  the  forms  of  law. 

Beaffirmed  in  Harrell  v.  State  (Tex.  Ap.),  10  S.  W.  217;  Janks  v. 
State,  29  Tex.  Ap.  235,  15  S.  W.  816;  Geib  v.  State,  31  Tex.  Cr.  517, 
21  8,  W.  191;  Wear  v.  State,  35  Tex.  Cr.  31,  26  S.  W.  68;  Anderson 
V.  State,  39  Tex.  Cr.  35,  44  S.  W.  825.  Approved  in  Sadler  v.  State, 
48  Tex.  Cr.  508,  122  Am.  St.  Bep.  770,  89  S.  W.  974,  though  notice 
of  election  was  given  by  publication  instead  of  posting,  conviction 
might  be  had  for  keeping  saloon  open  on  election  day. 

26  Tez.  Ap.  577-578,  10  S.  W.  218,  SMITH  v.  STATE. 

An  Indictment  for  Selling  Mortgaged  Property  with  intent  to  de- 
fraud must  allege  the  name  of  the  person  to  whom  the  property  was 
sold. 

Followed  in  Alexander  v.  State,  27  Tex.  Ap.  95,  10  S.  W.  765;  Arm- 
strong V.  State,  27  Tex.  Ap.  463,  11  S.  W.  462. 

26  Tex.  Ap.  678-579,  10  a  W.  217,  CBOWLET  v.  STATE. 

The  Failure  to  Instruct  the  Jury  on  the  Law  of  Circumstantial  Evi- 
dence, where  all  the  evidence  is  circumstantial,  is  error. 

Beaffirmed  in  People  v.  Scott,  10  Utah,  222,  37  Pac.  336.  See  note, 
69  L.  B.  A.  199. 
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26  Tez.  Ap.  680-^81,  10  &  W.  218,  LANBA  v.  8TATR 

Venue  of  Offenae  of  Sending  Threatening  ZiotterB  for  purpose  of 
extorting  money  nnder  Penal  Code,  article  813,  is  in  county  from 
where  letter  sent. 

See  note,  19  L.  B.  A.  777. 

Indictment  for  Sending  Threatening  Zietter  in  Order  to  Extort 
Honey,  charging  defendant,  must  allege  letter  was  delivered  with  view 
to  extort  money. 

See  note,  11  L.  B.  A.  658. 

26  Tex.  Ap.  581^03,  10  B.  W.  Ill,  ABISPE  v.  STATE. 

Defendant's  Expluiation  of  His  Possession  of  the  stolen  property, 
the  only  inculpatory  eyidence,  held  sufficient  to  justify  reversaL 

See  note,  101  Am.  St.  Bep.  522. 

26  Tex.  Ap.  50&-696,  10  S.  W.  219,  BOOKSEB  v.  STATE. 

The  Correct  Bole  for  Oircnmstantial  Evidence  is  that  laid  down  in 
WiUson's  Criminal  Forms,  section  714. 

Approved  in  Good  v.  State,  30  Tex.  Ap.  277,  17  S.  W.  410,  holding 
charge  on  circumstantial  evidence  sufficient.  See  note,  97  Am.  St. 
Bep.  794. 

26  Tex.  Ap.  597-624,  10  S.  W.  114,  EX  PABTE  JONEa 
One  Charged  With  Murder  by  Causing  Train  Wreck  should  be 

allowed  bail  where  his  proofs  showed  it  was  doubtful  whether  he 

could  have  placed  obstruction  on  track,  though  some  circumstances 

pointed  to  his  guilt. 

See  note,  10  L.  B.  A.  849. 

26  Tex.  Ap.  624-631, 10  S.  W.  242,  CLOBE  v.  STATE. 

A  Charge  of  Manslaughter  is  Properly  Befused  where  there  does 
not  appear  to  have  been  adequate  cause  for  the  killing. 

Beaffirmed  in  Blackwell  v.  State,  29  Tex.  Ap.  200,  15  S.  W.  599. 
See  note,  5  L.  B.  A.  (n.  s.)  811. 

Temporary  Insanity  Besnlting  from  the  Use  of  Uqaor  may  be  in- 
troduced in  evidence  in  order  to  determine  the  degree  of  murder. 

Approved  in  Young  v.  State,  53  Tex.  Cr.  422,  126  Am.  St.  Eep.  792, 
110  S.  W.  448,  charge  unnecessary  where  evidence  did  not  show  that 
drunkenness  had  produced  temporary  insanity;  Ex  parte  Evers,  29 
Tex.  Ap.  564,  16  S.  W.  345,  holding  intoxication  at  time  of  homicide 
did  not  entitle  defendant  to  bail;  Sherar  v.  State,  30  Tex.  Ap.  351,  17 
S.  W.  622,  holding  continuance  in  order  to  prove  drunkenness  prop- 
erly refused;  Keney  v.  State,  31  Tex.  Cr.  226,  20  S.  W.  357,  not  re- 
versing where  erroneous  charge  on  drunkenness  was  for  defendant's 
benefit;  Evers  v.  State,  31  Tex.  Cr.  325,  37  Am.  St.  Bep.  814,  20  S.  W. 
746,  18  L.  B.  A.  421,  reversing  for  insufficient  charge  under  rule; 
VaUereal  v.  State  (Tex.  Cr,),  20  S.  W.  558,  where  temporary  insanity 
not  pleaded,  held  charge  unnecessary.     See  note,  36  L.  B.  A.  474. 

A  Charge  on  Circumstantial  Evidence  is  not  Beqnired  where  the 
testimony  is  direct  and  positive. 

Approved  in  Self  v.  State,  28  Tex.  Ap.  409,  13  S.  W.  604,  where 
defendant  admitted  killing  deceased;  Surrell  v.  State,  29  Tex.  Ap. 
326,  15  S.  W.  817,  holding  defendant  not  prejudiced  by  giving  of  the 
charge  where  it  was  not  required.    See  note,  69  L.  B.  A.  206, 
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Mere  Intoxication  from  Becent  Use  of  Liquor  will  not  in  itself  ex- 
cuse crime  nor  mitigate  degree  of  crime. 

See  note,  36  L.  B.  A.  466,  483. 

Statements  Made  by  Defendant  to  His  Wife  after  he  had  reached 
his  home,  two  and  one-half  or  three  miles  from  place  of  killing,  are 
inadmissible. 

Approved  in  Smith  v.  Territory  of  Oklahoma,  11  Okl.  678,  69  Pac. 
808,  rejecting  statements  of  defendant  made  a  few  minutes  after  kill- 
ing and  two  or  three  hundred  yards  away.     See  note,  19  L.  B.  A.  743. 

A  Continuance  to  Procure  Absent  Testimony  that  is  either  inad- 
missible or  probably  untrue,  is  properly  refused. 

See  note,  122  Am.  St.  Rep.  747. 

Miscellaneous. — See  note,  4  L.  B.  A.  (n.  s.)  155. 

26  Tex.  Ap.  631-642,  10  S.  W.  235,  JOHNSON  v.  STATE. 

The  Testimony  of  a  Witness  Taken  at  a  Coroner's  Inqnest  is  ad- 
missible where  it  is  sufficiently  shown  that  the  witness  is  absent  from 
the  state. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  59,  114  S.  W.  634,  holding 
predicate  sufficient  to  admit  testimony  of  absent  witnesses  given  on 
examining  trial.    See  notes,  61  Am.  St.  Bep.  887;  95  Am.  St.  Rep.  772. 

Disapproved  in  State  ▼.  Squires,  15  Idaho,  548,  98  Pac.  414,  rejecting 
deposition  given  at  coroner's  inquest. 

Defendant  Did  not  Forfeit  His  Bight  of  Self-defense  because  he 
re-entered  a  gambling-room  to  renew  or  provoke  a  difficulty  with  de- 
ceased in  order  to  get  a  pretext  to  kill  him,  where  he,  after  so  re- 
entering the  room,  declined  to  fight  and  retreated  before  killing 
deceased,  who  was  attacking  him. 

Reaffirmed  in  Gonzales  v.  State,  28  Tex.  Ap.  136,  12  S.  W.  735.  Ap- 
proved in  State  v.  Short,  121  La.  1034,  1035,  1036,  46  So.  1007,  1008, 
whether  mere  act  and  attitude  of  defendant  in  approaching  deceased 
was  reasonably  calculated  to  provoke  difficulty,  question  for  jury. 
See  note,  45  L.  R.  A.  693,  699,  700,  701,  708. 

If  Person  OuUty  of  Homicide  Provokes  Contest  With  Apparent 
intention  of  killing  or  doing  serious  bodily  harm  to  deceased,  his  ac- 
tions amount  to  producing  occasion  and  his  right  of  self-defense  is 
barred. 

See  note,  45  L.  B.  A.  696,  700,  701,  708. 

26  Tex.  Ap.  643-655,  10  S.  W.  220,  LAW  Y.  STATE. 
Where  Evidence  Tended  to  Show  That  Defendant  Killed  Deceased 

in  the  night-time  in  order  to  prevent  theft  of  whisky^  held  court 
should  have  charged  on  justifiable  homicide. 

Approved  in  Whitten  v.  State,  29  Tex.  Ap.  507,  16  S.  W.  298,  re- 
versing where  court  refused  such  instruction. 

Theft  by  Night,  Within  Homicide  Statute,  means  theft  committed 
at  any  time  between  thirty  minutes  after  sunset  and  thirty  minutes 
before   sunrise. 

See  note,  67  L.  B.  A.  538. 

26  Tez.  Ap.  657-662,  14  S.  W.  352,  HOUSTON  V.  STATE. 

Intoxication  from  Becent  Use  of  Liquors  must  go  to  extent  of  pro- 
ducing temporary  insanity  before  it  will  mitigate  penalty  in  murder, 
though  it  can  be  considered  in  determining  degree* 

See  note^'  36  L.  B.  A.  484. 
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26  Tez.  A]K  663-666,  14  S.  W.  456,  POTTS  ▼.  STATE. 

Where  the  Death  of  »  Witness  Whose  Testimony  was  taken  before 
an  examining  court  was  proved,  and  that  his  evidence  had  been  de- 
stroyed by  fire,  held  oral  evidence  of  his  testimony  was  admissible. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  admit- 
ting stenographic  report  of  testimony  of  witness,  since  deceased, -upon 
former  trial.    See  note,  25  Am.  St.  Rep.  410. 

Denied  in  Cline  v.  State,  36  Tex.  Cr.  363,  61  Am.  St.  Bop.  880,  37 
S.  W.  727,  dissenting  opinion,  majority  holding  testimony  of  deceased 
witness  taken  at  an  examining  trial  not  admissible  on  subsequent 
trial. 

26  Tez.  Ap.  666-668,  14  S.  W.  455,  BEYNA  ▼.  STATE. 

This  Court  will  Correct  a  Sentence  and  Judgment  so  as  to  conform 
to  a  verdict  of  guilty  of  passing  as  true  a  false  and  forged  instrument. 

Approved  in  McCorquodale  v.  State,  54  Tex.  Cr.  365,  367,  98  8.  W. 
887,  888,  correcting  judgment  so  as  to  include  9th  and  10th  require- 
ments, of  article  831,  Code  of  Criminal  Procedure;  Thomas  v.  State,  31 
Tex.  Cr.  83,  19  S.  W.  901,  correcting  judgment  under  rule. 

26  Tex.  Ap.  673-677,  9  &  W.  269,  McKISSICK  ▼.  8TATR 

A  New  Trial  will  be  Granted,  Where,  After  the  Betirement  of  the 
Jury,  the  foreman  has  told  them  that  one  of  defendant's  witnesses  is 
not  worthy  of  belief. 

Approved  in  Lucas  v.  State,  27  Tex.  Ap.  324,  see  11  S.  W.  443,  re- 
versing where  two  jurors  spoke  discreditably  of  one  of  defendant's 
witnesses;  Mitchell  v.  State,  36  Tex.  Cr.  319,  36  S.  W.  464,  reversing 
for  derogatory  statements  made  by  jurors;  Burlesan  v.  State  (Tex. 
Ap.),  15  S.  W.  175,  reversing  where  jury  influenced  by  statements  of 
jurors;  Mason  v.  State  (Tex.  Ap.),  16  S.  W.  766,  reversing  where 
jurors  stated  that  defendant  was  suspected  of  burning  other  houses. 
Distinguished  in  Cox  v.  State,  28  Tex.  Ap.  95,  12  S.  W.  495,  not 
reversing  where  jurors  stated  that  they  were  not  influenced  by  an- 
other juror's  statements;  Hendricks  v.  State,  28  Tex.  Ap.  417,  13  S.  W. 
673,  where  clothing  of  deceased  who  had  been  shot  in  the  back  was 
left  in  the  jury-room,  not  reversing. 

26  Tex.  Ap.  678-689,  9  S.  W.  277,  McCOBMICK  ▼.  STATE. 

An  Indictment  for  Bobbery  by  Means  of  Assault,  violence,  and 
putting  in  fear  is  sustained  by  evidence  that  defendant  represented 
himself  at  night  as  an  officer^  compelled  a  person  to  throw  up  his 
hands,  and  took  money  from  him. 

Approved  in  State  v.  Parsons,  44  Wash.  302,  120  Am.  St.  Bep.  1003, 
87  Pac.  350,  7  L.  B.  A.  (n.  s.)  566,  robbery  where  money  obtained  by 
falsely  impersonating  officer;  Williams  v.  State  (Tex.  Cr.),  55  S.  W. 
501,  where  defendant  used  a  six-shooter  and  personated  an  officer. 
See  note,  57  L.  B.  A.  442. 

26  Tex.  Ap.  689-705,  9  S.  W.  275,  BOTETT  V.  STATE. 

A  Judge  Changing  Venue  on  His  Own  Motion  may  transfer  the 
cause  to  a  county  in  his  own  or  an  adjoining  district. 

Approved  in  Prizzell  v.  State,  30  Tex.  Ap.  54,  16  S.  W.  752,  sus- 
taining refusal  to  change  venue;  Kite  v.  State,  41  Tex.  Cr.  346,  54 
S.  W.  766,  sustaining  change  of  venue  made  by  judge  on  his  own 
motion;  and  see  Cannon  y.  State,  41  Tex.  Cr.  481,  56  S.  W.  357,  to 
same  effect. 
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A  New  Trial  wlU  not  be  Oraated  for  Absent  Testimony  that  would 
not  affect  the  result. 

Beafarmed  in  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W.  129. 

Distinguished  iA  Hammond  v.  State,  28  Tex.  Ap.  414,  13  S.  W.  605, 
granting  new  trial  where  evidence  material;  and  see  Hyden  v.  State, 
31  Tex.  Gr.  403,  20  S.  W.  765,  to  same  effect. 

The  Fact  That  a  Jnror  was  Permitted  to  Visit  His  Sick  Wife  by 
consent  of  counsel  on  both  sides  is  not  a  ground  for  reversal,  where  he 
was  attended  by  an  officer,  and  spoke  to  no  one  about  the  case. 

Approved  in  Johns  v.  State,  47  Tex.  Cr.  165,  83  S.  W.  199,  that  part 
of  jury  was  permitted  to  retire  in  charge  of  officer,  without  consent 
of  either  side,  not  ground  for  reversal  in  absence  of  prejudice. 

Distinguished  in  Kelly  v.  State,  28  Tex.  Ap.  121,  12  S.  W.  505, 
reversing  where  a  juror  separated  from  jury  without  officer's  consent; 
Burris  v.  State,  37  Tex.  Gr.  589,  40  S.  W.  285,  reversing  where  two 
jurors  separated;  McGampbell  v.  State,  37  Tex.  Gr.  609,  40  S.  W.  496, 
reversing  where  jury  separated  withont  being  accompanied  by  an 
officer. 

A  Witness  In  Oonflnement  is  not  in  Such  Custody  as  to  prevent  a 
confession  made  by  him  being  admitted  in  evidence  although  he  was 
not  cautioned. 

Approved  in  McMeans  v.  State,  55  Tex.  Gr.  71,  114  S.  W.  838,  admit- 
ting statement  of  defendant  made  at  inquest,  where  it  was  not  shown 
that  he  was  under  arrest;  Armstrong  v.  State,  34  Tex.  Gr.  250,  30  S. 
W.  235,  admitting  evidence  against  defendant  given  by  him  as  wit- 
ness at  an  examining  trial. 

Where  an  lUf ormality  was  Discovered  in  the  verdict  before  all  of  the 
jurors  had  left  the  box,  it  was  not  error  to  recall  the  jury  and  have 
the  verdict  amended. 

See  note,  103  Am.  St.  Bep.  164. 

26  Tex.  Ap.  70&-717,  9  S.  W.  270,  BAILEY  v.  8TATB. 

Oral  Statements  Voluntarily  Made  by  the  Accused  before  the  ex- 
amining court,  after  being  duly  cautioned,  are  admitted  against  him. 

Approved  in  Aiken  v.  State  (Tex.  Gr.),  64  S.  W.  58,  admitting 
statement  voluntarily  made  before  an  examining  court. 

Separation  of  the  Jurors  While  the  Jury  is  Being  Impaneled  is  not 
necessarily  ground  for  reversal. 

Approved  in  Shaw  v.  State;  32  Tex.  Gr.  168,  22  S.  W.  589,  where 
a  party  made  an  immaterial  remark  to  a  juror,  held  not  ground  for 
reversing.     See  note,  103  Am.  St.  Bep.  159. 

A  Continuance  to  Procure  Absent  Testimony  is  properly  denied 
where  such  testimony  is  inadmissible  and  evidently  false. 

See  note,  122  Am.  St.  Bep.  748. 
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CASES  IN  27  TEXAS  APPEALS. 


27  Tex.  Ap.  1-13,  10  &  W.  442,  STONABD  v.  STATE. 

Statate  Allowing  One  Def  enduit  to  Require  Oodef endant  to  be  first 
tried  cannot  be  ^  held  to  operate  a  continnanee  to  secure  testimony  of 
codef  endant. 

Approved  in  Locklin  v.  State  (Tex.  Cr.),  75  8.  W.  307,  and  Evans 
V.  State,  46  Tex.  Cr.  74,  80  S.  W.  375,  both  upholding  setting  aside 
order  for  severance  made  in  absence  of  codef  endant,  where  such  sev- 
erance would  have  operated  as  continuance;  Bryant  v.  State  (Tex. 
Cr.),  50  S.  W.  951,  refusing  to  grant  severance  which  would  operate 
as  a  continuance  in  trying  some  defendants  first. 

Application  for  Severance  cannot  be  Entertained  after  change  of 
venue. 

Approved  in  Wilson  v.  State,  46  Tex.  Cr.  525,  81  S.  W.  35,  follow- 
ing rule. 

Testimony  of  Accomplice  most  be  Sufficiently  Corroborated  to  sup- 
port judgment. 

See  note,  98  Am.  St.  Bep.  177. 

27  Tex.  Ap.  14-16,  10  S.  W.  756,  SANCHEZ  v.  STATE. 

To  Convict  One  of  Offering  Adulterated  Food  for  Sale,  the  state 
must  prove  that  defendant  knew  that  the  milk  so  alleged  was  adul- 
terated and  that  defendant  offered  it  for  sale. 

Beaffirmed  in  Cantee  v.  State  (Tex.  Ap.),  10  S.  W.  757. 

27  Tex.  Ap.  16-43,  10  S.  W.  439,  BLOCKEB  V.  STATE. 

Where  Evidence  Baises  Doubt  as  to  Which  Degree  of  Offense  de- 
fendant may  be  guilty,  court  should  charge  jury  on  law  relating  to 
such  degrees. 

Approved  in  Nalley  v.  State,  28  Tex.  Ap.  391,  13  S.  W.  671,  uphold- 
ing charge  on  murder  in  second  degree  under  evidence;  Beard  v. 
State,  41  Tex.  Cr.  178,  53  S.  W.  349,  Squires  v.  State  (Tex.  Cr.),  54 
S.  W.  772,  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  962,  Davis  v.  Texas, 
139  U.  S.  655,  11  Sup.  Ct.  Bep.  676,  35  L.  302,  and  Caldwell  v. 
State,  28  Tex.  Ap.  575,  14  S.  W.  123,  all  upholding  refusal  to  charge 
on.  murder  in  second  degree  where  evidence  shows  deliberate  assas- 
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sination;  Jones  v.  State,  29  Tex.  Ap.  340;  15  S.  W.  404,  reversing  for 
failure  to  charge  on  muHer  in  second  degree  under  evidence  herein; 
Bennett  v.  State,  39  Tex.  Cr.  652,  48  S.  W.  69,  reversing  for  failure  to 
charge  on  murder  in  second  degree  where  evidence  was  purely  cir- 
cumstantial; Moore  v.  State,  40  Tex.  Cr.  445,  see  50  S.  W.  945,  revers- 
ing for  failure  to  charge  on  lesser  degrees  of  homicide,  on  trial  for 
murder  of  arresting  officer;  Fuller  v.  State,  30  Tex.  Ap.  563,  17  S.  W. 
1109,  arguendo.     See  note,  21  Am.  St.  Rep.  355. 

Distinguished  in  Monmouth  v.  State,  54  Tex.  Cr.  408,  114  S.  W.  114, 
holding  in  prosecution  for  murder  where  evidence  was  circumstantial 
that  charge  of  murder  in  second  degree  was  not  required. 

Court  may  Decline  to  Submit  to  Jury  the  issue  of  murder  of  second 
degree  when  evidence  wholly  fails  to  present  that  issue. 

Approved  in  Murray  v.  State,  46  Tex.  Cr.  402,  78  S.  W.  927,  follow- 
ing rule. 

27  Tex.  Ap.  47-50,  11  Am.  StL  Bep.  180,  10  S.  W.  749,  WILSON  y. 
STATE. 

In  Perjury  Cases,  the  Jurisdiction  of  Court  where  perjury  was  com- 
mitted must  be  alleged  and  proved. 

Approved  in  Garrett  v.  State,  37  Tex.  Cr.  203,  39  S.  W.  109,  re- 
versing for  failure  to  prove  materiality  of  matter  assigned  as  perjury. 

An  Information  is  Invalid  Unless  Based  upon  a  Complaint  under 
oath,  charging  defendant  with  an  offense  and  filed  therewith. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  49  S.  W.  619,  reversing 
conviction  where  complaint  was  filed  after  information.  See  note, 
54  L.  B.  A.  515. 

Statute  Provides  That  Person  shall  not  be  Convicted  of  Perjury 
except  on  testimony  of  two  witnesses  or  one  corroborated  witness,  or 
on  confession,  and  jury  should  be  so  instructed. 

Approved  in  Kitchen  v.  State,  29  Tex.  Ap.  46,  14  S.  W.  392,  re- 
versing conviction  for  perjury  where  single  witness  was  contradicted; 
Grandison  v.  State,  29  Tex.  Ap.  186,  15  S.  W.  174,  Aguierre  v.  State, 
31  Tex.  Cr.  520,  21  S.  W.  257,  both  reversing  for  failure  to  charge 
substance  of  statute  regarding  perjury;  State  v.  Butledge,  37  Wash. 
528,  79  Pac.  1124,  holding  court  not  justified  in  refusing  such  instruc- 
tion by  fact  that  there  was  more  than  one  witness. 

Credible  Witness  Means  One  Who,  Being  Competent  to  give  evi- 
dence, is  worthy  of  belief. 

Approved  in  Morris  v.  State,  47  Tex.  Cr.  424,  83  S.  W.  1127,  hold- 
ing where  testimony  was  introduced  to  impeach  a  state's  witness  court 
erred  in  refusing  to  gi.ve  instruction  as  to  definition  of  credible  wit- 
ness; Conant  v.  State,  51  Tex.  Cr.  613,  103  S.  W.  899,  holding  where 
evidence  showed  that  one  witness  was  guilty  of  different  felonies, 
it  was  duty  of  court  to  inform  jury  that  he  was  not  credible  witness. 

Miscellaneous.— Cited  in  Brown  v.  State,  55  Tex.  Cr.  576,  118  S.  W. 
141,  holding  one  justice  cannot  take  jurisdiction  or  cognizance  of  mat- 
ters arising  in  another  precinct  where  there  is  resident  justice  capable 
of  acting. 

27  Tex.  Ap.  50-62,  10  a  W.  751,  SMITH  v.  STATE. 

The  Materiality  of  the  False  Statement  Assigned  as  Perjury  is  a 
question  for  the  court  and  not  for  the  jury  to  determine. 

Approved  in  State  v.  Caywood,  96  Iowa,  374,  65  N.  W.  387,  reaffirm- 
ing rule;  Aguierre  v.  State,  31  Tex.  Cr.  520,  21  S.  W.  257,  reversing 
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for  failure  to  charge  on  proof  of  perjury.    See  note,  13  Am.  St.  Bep. 
665. 

MiflcellaneouB.— Cited  in  Conant  v.  State,  51  Tex.  Gr.  613,  103  S.  W. 
899,  to  point  that  where  evidence  showed  that  one  witness  was  guilty 
of  different  felonies,  it  was  duty  of  court  to  inform  jury  that  he  was 
not  credible  witness. 

27  Tez.  Ap.  6S-64, 10  S.  W.  767,  KOBITZ  ▼.  STATE. 

Becognizance  miist  be  Entered  into  During  Trial  Term,  and  can- 
not be  amended  after  appeal  is  perfected. 

Approved  in  Simpson  v.  State  (Tex.  Or.),  25  S.  W.  425,  reaffirming 
rule;  Mundelino  v.  State  (Tex.  Or.),  51  S.  W.  235,  dismissing  appeal 
on  recognizance  entered  into  after  term;  McGough  v.  State  (Tex. 
Cr.),  50  S.  W.  713,  holding  recognizance  not  amendable  after  term. 

Appeal  from  Conviction  for  Breaking  Fences  will  be  Dismissed 
where  recognizance  states  offense  as  "malicious  mischief,"  which  is 
unknown  to  Texas  law. 

Approved  in  Alderete  v.  State  (Tex.  Cr.),  22  S.  W.  17,  reaffirming 
rule;  MuUinix  v.  State,  32  Tex.  Cr.  117,  22  S.  W.  408,  dismissing  ap- 
peal where  recognizance  states  unknown  offense  of  disturbing  religious 
worship;  Henderson  v.  State  (Tex.  Cr.),  23  S.  W.  692,  holding  recog- 
nizance stating  offense  of  selling  goods  on  Sunday  insufficient;  John- 
son V.  State  (Tex.  Cr.),  21  S.  W.  372,  holding  recognizance  stating 
offense  of  keeping  disorderly  house  insufficient. 

27  Tox.  Ap.  55-57,  10  S.  W.  760,  BIGBY  ▼.  STATE. 

Article  260  of  Penal  Code  Inhibits  Any  Officer  of  a  county,  city  or 
town  from  selling  to  or  purchasing  from  such  corporatiou  any  prop- 
erty whatever;  e.  g.,  it  prohibits  a  county  officer  from  selling  a  mule 
to  his  county. 

Approved  in  Knippa  v.  Stewart  Iron  Works  (Tex.  Civ.),  66  S.  W. 
324,  county  commissioner  cannot  enforce  assignment  of  contractor's 
claim  against  the  county  on  an  unfinished  contract  to  build  a  jail. 

27  Tez.  Ap.  63-82,  10  S.  W.  445,  MILI^B  Y.  STATE. 

Dying  Declarations  are  not  Admissible  unless  declarant  was  sane 
and  under  sense  of  impending  death  when  they  were  made. 

Approved  in  Fulcher  v.  State,  28  Tex.  Ap.  472,  13  8.  W.  751,  apply- 
ing rule  and  admitting  dying  declarations;  Keaton  v.  State,  41  Tex. 
Cr.  631,  57  S.  W.  1128,  admitting  declarations  made  three  hours  before 
death.  See  notes^  13  Am.  St.  Bep.  268;  86  Am.  St.  Bep.  656;  56  L.  B. 
A.  389. 

Wbere  Defendant  Proved  Threats  Against  Him  by  Deceased,  the 
former's  declarations  that  they  amounted  to  nothing  are  admissible. 

Approved  in  Taylor  v.  State,  121  Ga.  352,  49  S.  £.  305,  and  Bush  v. 
State  (Tex.  Cr.),  76  Qa  W.  928,  both  following  rule.  See  notes,  13 
Am.  St.  Bep.  711;  89  Am.  St.  Bep,  710. 

IMstinguished  in  Newman  v.  State  (Tex.  Cr.),  70  S.  W.  953,  holding 
inadmissible  on  cross-examination  question  as  to  whether  defendant 
had  filed  complaint  to  place  deceased  under  peace  bond. 

Improper  Bemarka  of  Ooimsel  are  not  Ground  for  Bevenal  where 
court  instructed  jury  to  disregard  them. 

Approved  in  Walker  v.  State,  28  Tex.  Ap.  505,  13  S.  W.  860,  hold- 
ing counsers  improper  remarks  herein  not  prejudiciaL  See  note,  46 
L.  B.  A.  649. 
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If  Homicide  Takes  Place  at  First  Meeting  after  information  con- 
cerning inanity  law  prescribes  no  limit  to  subsistence  of  passion  en- 
gendered tfliereby. 

See  note,  4  L.  B.  A.  (n.  s.)  165. 

27  Tex.  Ap.  83-94,  10  S.  W.  761,  PEACE  v.  STATE. 

New  Trial  will  not  be  Awarded  for  Bef iisal  of  Continaance  to  pro- 
cure testimony  which  was  immaterial. 

Beaffirmed  in  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W.  129. 

Distinguished  in  Hjden  v.  State,  31  Tex.  Cr.  403,  20  S.  W.  765,  Ham- 
mond V.  State,  28  Tex.  Ap.  414,  13  S.  W.  605,  both  awarding  new  trial 
for  prejudicial  refusal  of  continuance  to  procure  absent  testimony. 

Bill  of  Exception  Taken  Generally  to  Charge  of  Court  specifying  no 
particular  error  will  not  be  considered  on  appeal. 

Beaffirmed  in  Benavides  v.  State,  31  Tex.  Gr.  175,  37  Am.  St.  Bep. 
801,  20  S.  W.  370. 

27  Tex.  Ap.  04-95,  10  S.  W.  764,  ALEZANDEB  v.  STATE. 

Indictment  for  Frandnlent  Sale  of  Mortgaged  Property  must  allege 
to  whom  it  was  sold  or  that  rendee  was  unknown  to  grand  jury. 

Beaffirmed  in  Armstrong  ▼.  State,  27  Tex.  Ap.  463,  11  S.  W.  462. 

27  Tex.  Ap.  95-103,  10  8.  W.  763,  DUOGEB  ▼.  STATE. 

Aa  Evidence  Does  not  Sustain  the  Conviction,  the  judgment  is  re- 
yersed. 

Approved  in  Pullen  v.  State,  28  Tex.  Ap.  120,  12  S.  W.  503,  holding 
circumstantial  evidence  herein  insufficient  to  support  conviction  for 
murder  in  first  degree. 

27  Tex.  Ap.  104-126,  10  a  W.  448,  HINES  v.  STATE. 

Where  There  is  Evidence  Tending  to  Show  That  a  Witness  was  an 
accomplice,  the  court  should  instruct  as  to  corroboration  required  in 
such  cases. 

Approved  in  Walker  v.  State  (Tex.  Cr.),  37  S.  W.  423,  and  Owens 
V.  State  (Tex.  Cr.),  20  S.  W.  558,  both  reversing  for  failure  to  charge 
on  accomplice  testimony  where  evidence  tends  to  show  such. 

27  Tex.  Ap.  127-134,  11  a  W.  34,  HUGHES  v.  STATE. 

Bill  of  Exceptions  will  not  be  Considered  unless  it  discloses  the 
grounds  of  fhe  objection  made  to  the  evidence. 

See  notes,  11  Am.  St.  Bep.  595;  8  L.  B.  A.  609. 

27  Tex.  Ap.  135-136,  11  S.  W.  34,  JOHNSON  v.  STATE. 

Husband  and  Wife  may  not  be  Witnesses  against  each  other,  in 
criminal  cases,  except  where  crime  is  committed  by  one  against  the 
other. 

Approved  in  Knapp  v.  State,  54  Tex.  Or.  635,  130  Am.  St.  Bep.  903, 
114  S.  W.  837,  in  prosecution  for  bigamy  testimony  of  first  wife  is 
inadmissible;  McLean  v.  State,  32  Tex.  Cr.  524,  24  S.  W.  898,  reject- 
ing testimony  of  wife  on  prosecution  of  husband  for  adultery.  See 
note,  14  Am.  St.  Bep.  481. 

Distinguished  in  White  v.  State,  40  Tex.  Cr.  371,  50  S.  W.  708,  ad- 
mitting testimony  of  divorced  wife  against  husbandi. 


721  NOTES  ON  TEXAS  BEPOBTS.    27  Tex.  Ap.  140-163 

27  Tez.  Av.  140-143,  11  a  W.  37,  HANSON  ▼.  STATK 

Material  Iisiies  mnsi  be  Proved  by  Oompetent  Eyidence,  and  if 
it  rests  upon  the  testimonj  of  accomplice  such  proof  is  insufficient 
unless  corroborated. 

Approved  in  Truelove  v.  State,  44  Tex.  Gr.  390,  71  S.  W.  603,  follow- 
ing rule.    See  note,  98  Am.  St.  Bep.  173. 

27  Tez.  Ap.  143-146,  11  a  W.  36,  DAT  V.  STATE. 
A  Witnees  Who  Did  not  Bet  or  Play  at  the  Alleged  Orap  Game  at 

the  same  time  at  which  defendant  played  or  bet  at  the  game  is  not 
incompetent  as  a  witness. 

Approved  in  Griffin  v.  State,  43  Tex.  Or.  432,  66  S.  W.  782,  defend- 
ant cannot  be  convicted  of  gaming  where  he  had  testified  before  grand 
jury  regarding  the  identical  card  game. 

27  Tex.  Ap.  146-163,  11  Am.  St.  Bep.  182,  11  a  W.  108,  FAHEY  v. 
STATE. 

Under  Ctonstitatlonal  Beqnlrement  That  a  Bill  shall  not  contain 
more  than  one  subject,  which  shall  be  expressed  in  its  title,  an  act 
may  contain  more  than  one  object. 

Approved  in  Ex  parte  Abrams,  56  Tex.  Or.  467,  120  S.  W.  885,  up- 
holding act  of  1907,  granting  special  charter  to  Texarkana;  JoHfT  v. 
State,  53  Tex.  Cr.  63,  109  S.  W.  178,  holding  part  of  act  30th  Legisla- 
ture relating  to  keeping  disorderly  house  by  keeping  liquor  for  sale 
without  license  contains  more  than  one  subject  indictment  under 
clause  within  caption  is  sufficient;  State  v.  Larkin,  41  Tex.  Civ.  261, 
90  S.  W.  915,  upholding  amendment  of  1897  to  Bevised  Civil  Statutes 
1895,  article  386c;  Ex  parte  Herman,  45  Tex.  Cr.  345,  346,  77  S.  W. 
226,  holding  it  is  no  constitutional  objection,  to  statute  that  its  title  is 
vag^e  if  it  is  sufficiently  distinct  as  to  the  matter  to  which  it  refers; 
Cook  V.  Marshall  County,  119  Iowa,  399,  104  Am.  St.  Bep.  283,  93  N. 
W.  377,  holding  that  it  is  permissible  to  include  in  statute  means 
which  are  reasonably  adapted  to  secure  the  objects  indicated  by  the 
title;  Washington  v.  State,  28  Tex.  Ap.  412,  13  8.  W.  607,  upholding 
validity  of  act  regulating  house  of  correction;  Augustine  v.  State 
(Tex.  Cr.),  52  S.  W.  80,  upholding  act,  General  Laws  (Special  Session), 
Twenty-fifth  Legislature,  page  40,  in  regard  to  murder  by  mob  vio- 
lence; State  V.  Woodmansee,  1  N.  D.  252,  46  N.  W.  972,  11  L.  B.  A. 
420,  upholding  validity  of  act  regulating  banks;  North  Dakota  v. 
Haas,  2  N.  D.  204,  50  N.  W.  255,  upholding  validity  of  act  regulating 
sale  of  liquors.    See  notes,  23  Am.  St.  Bep.  663;  31  Am.  St.  Bep.  601. 

Instniction  to  Convict  if  Defendant  Sold  Liquor  "without  having 
paid  the  tax,"  instead  of  stating  "without  having  obtained  a  license,'* 
is  not  harmful  error. 

See  notes,  12  Am.  St.  Bep.  269,  722;  15  Am.  St.  Bep.  819. 

Instmctlon  Combining  State  and  County  License  Tax  as  basis  for 
penalty  is  proper  on  prosecution  for  selling  liquor  without  license. 

Approved  in  Davidson  v.  State,  27  Tex.  Ap.  263,  11  S.  W.  372,  re- 
affirming rule;  Boberson  v.  State,  42  Tex.  Cr.  599,  63  S.  W.  886,  up- 
holding penalty  assessed  for  violation  of  livestock  law.  See  note, 
25  Am.  St.  Bep.  886. 

CoiiBtitation  Bequiree  Taxes  shall  be  equal  and  uniform. 

Approved  in  Owens  v.  State,  53  Tex.  Cr.  108,  126  Am.  St.  Bep. 
773,   112   S.  W.   1076,  holding  void  act  ^Oth  Legislature   imposing 
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occupation  tax  on  certain  perbons  procuring  assignments  of  wages, 
not  due,  and  providing  certain  exemptions. 

PxovlBiona  of  OonBtitatlon  as  to  Equality  and  uniformity  of  taxa- 
tion are  not  applicable  to  occupation  taxes  prescribed  by  act  of 
March  11,  1881. 

Approved  in  State  v.  Union  Central  etc.  Ins.  Co.,  8  Idaho,  246,  67 
Pac.  649,  and  State  v.  Doherty,  3  Idaho,  390,  2  Idaho,  1110,  29  Pac. 
857,  both  holding  constitutional  requirement  not  applicable  to  license 
tax.     See  notes,  129  Am.  St.  Bep.  251;  14  L.  B.  A.  582,  583. 

Distinguished  in  Ex  parte  Wood6,  52  Tex.  Cr.  578,  124  Am.  St.  Bep. 
1107,  108  S.  W.  1172,  16  L.  B.  A.  (n.  s.)  450,  holding  void  act  30th 
Legislature  imposing  occupation  tax  on  retailers  in  nonintoxicating 
malt  liquors  in   local   option   territory,   but   excepting   druggists. 

Indictment  Alleging  Every  Element  of  Offense  need  not  negative 
defense  which  is  based  on  separate  statutory  defense,  is  not  within 
any  exception  or  proviso  of  statute  defining  offense. 

See  note,  9  L.  B.  A.  855. 

Miscellaneous. — Cited  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111 
S.  W.  400,  to  point  that  values  are  always  matter  of  opinion,  and 
statement  of  value  is  not  to  be  received  always  ab  conclusive. 

27  Tez.  Ap.  163-177,  11  8.  W.  106,  JOHNSON  v.  STATE. 

Wlien  Witness  la  Oroni-examined  on  Collateral  Matter,  his  answer 
cannot  be  contradicted  by  the  party  putting  the  question. 

Approved  in  Kirk  v.  State,  48  Tex.  Cr.  625,  89  8.  W.  1068,  hold- 
ing error  to  allow  in  evidence  opinion  of  witness  for  purpobe  of 
forming  predicate  for  impeachment;  Lankster  v..  State  (Tex.  Cr.), 
72  S.  W.  390,  holding  witness  cannot  be  impeached  on  collateral  tes- 
timony; Cogdell  V.  State,  43  Tex.  Cr.  180,  63  S.  W.  646,  holding  wit- 
ness not  impeachable  by  immaterial  matter  on  collateral  issue;  Col- 
lins V.  State  (Tex.  Cr.),  66  S.  W.  841,  it  is  only  when  the  matter 
is  relevant  that  the  witness  can  be  impeached.  See  note,  82  Am.  St. 
Bep.  43. 

Penetration  Alone  will  not  Conatitate  Bape,  unless  there  is  proof 
of  want  of  consent  of  the  woman. 

Approved  in  Bodgers  v.  State,  30  Tex.  Ap.  528,  17  S.  W.  1078. 
holding  penetration  with  or  without  emission  sufficient  to  constitute 
rape. 

Charge  That  Failure  of  Defendant  to  Show  Innocence  does  not  raise 
prebumption  of  guilt  is  erroneous. 

Cited  in  note,  16  Am.  St.  Bep.  410. 

In  Prosecutions  for  Eape  Where  Minds  and  Passions  of  Community 
are  fired  with  desire  for  vengeance  against  guilty  party,  state's 
counsel  should  not  indulge  in  clap-trap  or  sharp  practice. 

Approved  in  Bobbins  v.  State,  47  Tex.  Cr.  317,  122  Am.  St.  Bep. 
694,  83  S.  W.  693,  reversing  rape  conviction  where  matters  not  in 
evidence  were  alluded  to  in  argument. 

27  Tez.  Ap.  177-183,  11  a  W.  33^  3  Ii.  B.  A.  644,  ANBEBSON  y. 
STATE. 

Ballroad  Engineer  Who  so  Carelessly  Buns  His  Locomotlye  that 
it  injures  another  person  is  guilty  of  negligent  homicide. 

Approved  in  dissenting  opinion  in  Pittsburgh  etc.  B.  Co.  v.  Fer- 
rell,  39  Ind.  Ap.  536,  78  N.  E.  996,  majority  holding  complaint  al- 
leging that  defendant  railroad  company  willfully  ran  its'  locomotive 
against  plaintiff  does  not  state  cause  of  action. 
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Brakenutn  upon  ZiOcomotlTe  Wliidi  is  Under  IBzclnsiye  Control  of 
engineer  Ib  not  responsible  for  injury  to  another  person  caused  hj 
such  locomotiye.  See  notes,  124  Am.  St.  Bep.  323,  331;  90  Am.  St. 
Bep.  572. 

27  Tez.  Ap.  190-192,  11  a  W.  Ill,  ELLIS  v.  STATE. 

Proof  of  Disappearance  of  Witness'  Hog,  and  that  defendant  killed 
a  hog  which  he  claimed  as  his  own,  is  insufficient  to  convict  defend- 
ant of  theft. 

Approved  in  Littlejohn  v.  State  (Tex.  Ap.),  13  S.  W.  889,  holding 
defendant's  possession  of  hog  meat  insufficient  to  support  convic- 
tion for  hog  theft. 

After  Jury  Is  Discharged  It  cannot  be  Beconvened  to  remedy  in- 
formality in  verdict  or  to  render  another  verdict. 

Approved  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452,  follow- 
ing mle.    See  note,  23  L.  B.  A.  732,  734. 

27  Tex.  Ap.  19&-194,  11  8.  W.  113,  BBISOOE  v.  STATE. 

Bill  of  Exceptions  Controls  Statement  of  Facts  in  regard  to  evi- 
dence, and  when  former  shows  no  evidence  to  support  charge,  the 
charge  is  erroneous. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  hold- 
ing error  to  give  charge  not  supported  by  evidence;  Hardy  v.  State, 
31  Tex.  Cr.  292,  20  S.  W.  561,  holding  bill  of  exceptions  controls 
statement  of  facts  in  regard  to  disputed  matter. 

27  Tex.  Ap.  194-196,  11  Am.  St  Bep.  192,  11  S.  W.  112,  MEDIS  ▼. 
STATE. 

Wbere  Defendants  were  Jointly  Indicted  and  Tried,  the  verdict 
mnst  assess  a  separate  penalty  against  each. 

Approved  in  Perry  v.  State,  149  Ala.  43,  43  So.  19,  following  rule; 
Caesar  v.  State,  30  Tex.  Ap.  275,  17  S.  W.  258,  Hays  v.  State,  30 
Tex.  Ap.  473,  17  S.  W.  1063,  and  Whitcomb  v.  State,  30  Tex.  Ap. 
273,  17  S.  W.  260,  all  reversing  where  verdict  and  judgment  were 
joint;  dissenting  opinion  in  Meadowcroft  v.  People,  163  111.  89,  45 
N.  E.  312,  35  L.  B.  A.  176,  majority  upholding  verdict  finding  de- 
fendants guilty  of  embezzlement  and  fixing  penalty. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  878, 
holding  verdict  finding  two  defendants'  guilty  of  murder  and  assess- 
ing punishment  at  death  sufficient. 

In  Prosecution  for  Sodomy  if  Prosecuting  Witness  consents  to  the 
act,  he  is  accomplice,  whose  testimony   must  be   corroborated. 

See  notes,  98  Am.  St.  Bep.  178;  85  Am.  St.  Bep.  326. 

Distinguished  in  Bepublic  of  Hawaii  v.  Edwards,  11  Haw.  575, 
holding  not  error  for  court  to  refuse  to  charge  jury  that  they  cannot 
eonvict  person  upon  uncorroborated  testimony  of  accomplice. 

£7  Tex.  Ap.  19&-198,  11  S.  W.  113,  SMITH  ▼.  STATE. 

Conviction  Based  on  Uncorroborated  Testimony  of  Accomplice  will 
be  reversed. 

Approved  in  Williamson  v.  State,  37  Tex.  Cr.  441,  35  S.  W.  994, 
applying  rule  in  murder  case.     See  note,  98  Am.  St.  Bep.  167. 

27  Tex.  Ap.  198-243,  11  S.  W.  444,  CBOOK  y.  STATE. 

In  Prosecution  Against  Defendant  Charged  as  Accomplice  the  state 
Bust  establish  guilt  of  principal. 
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Approved  in  Gibson  ▼.  State,  53  Tex.  Or.  366,  110  S.  W.  50,  follow- 
ing rule;  Hamlin  v.  State,  39  Tex.  Cr.  604,  47  S.  W.  662,  Bluman 
▼.  State,  33  Tex.  Cr.  57,  21  8.  W.  1027,  both  admitting  confession 
of  principal  on  trial  of  accomplice;  dissenting  opinion  in  Dent  v. 
State,  43  Tex.  Cr.  158,  65  8.  W.  638,  majority  holding  evidence 
herein  of  guilt  of  principal  sufficient,  on  tnal  of  accomplice.  See 
note,  61  Am.  St.  Bep.  887. 

Where  Predicate  of  Consiyiracy  is  not  Otherwise  Established,  jurj 
should  be  inbtructed  to  disregard  evidence  of  declarations  of  alleged 
conspirators. 

Approved  in  Eichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436, 
following  rule;  Harris  v.  State,  31  Tex.  Cr.  414,  20  S.  W.  917,  ad- 
mitting declarations  of  conspirators  and  leaving  fact  of  conspiracy 
to  jury. 

Expressions  of  Trial  Judge  in  Presence  of  Jury,  on  cogency  of 
evidence,  if  prejudicial  and  excepted  to,  are  cause  for  reversal. 

Approved  in  Simmons  v.  State,  55  Tex.  Cr.  445,  117  S,  W.  143,  fol- 
lowing rule;  Kirk  v.  State,  35  Tex.  Cr.  230,  32  S.  W.  1046,  reversing 
for  statement  by  judge  that  certain  evidence  was  highly  material; 
McCuUar  v.  State,  36  Tex.  Cr.  215,  61  Am.  St.  Bep.  848,  36  S.  W. 
585,  applying  rule  on  trial  for  seduction;  Beason  v.  State  (Tex.  Cr.), 
30  S.  W.  781,  reversing  for  judge's  remarks  on  materiality  of  evi- 
dence. 

Where  Prosecuting  Witness  was  a  Stranger  In  the  County,  and 
defense  proved  statements  made  by  him  contradictory  of  his  testi- 
mony, the  state  can  prove  his  general  reputation  for  truth. 

Beaffirmed  in  Harris  v.  State,  49  Tex.  Cr.  341,  94  S.  W.  229; 
Tipton  V.  State,  30  Tex.  Ap.  531,  17  S.  W.  1097;  Morrison  v.  State, 
37  Tex.  Cr.  607,  40  S.  W.  594;  Payne  v.  State,  40  Tex.  Cr.  294,  50 
S.  W.  364.  Approved  in  Jeffreys  v.  State,  51  Tex.  Cr.  568,  569,  103 
S.  W.  887,  888,  refusing  to  consider  question  because  same  was  not 
presented  by  bill  of  exceptions  in  such  manner  as  to  authorize  court 
to  consider  it;  Warren  v.  State,  51  Tex.  Cr.  599,  103  S.  W.  888, 
arguendo. 

On  Murder  Trial  Omission  to  Charge  on  Meaning  of  "Malice**  or 
"malice  aforethought''  is  error  and  is  not  cured  by  defining  "express 
malice." 

Approved  in  Boyd  v.  State,  28  Tex.  Ap.  139,  12  S.  W.  738,  Ains- 
worth  V.  State,  29  Tex.  Ap.  604,  16  S.  W.  653,  Callahan  v.  State, 
30  Tex.  Ap.  276,  17  S.  W.  257,  Moody  v.  State,  30  Tex.  Ap.  422,  18 
S.  W.  94,  Childers  v.  State  (Tex.  Ap.),  13  S.  W.  650,  Washington 
V.  State  (Tex.  Ap.),  16  S.  W.  653,  and  Harrell  v.  State,  41  Tex.  Cr. 
508,  55  S.  W.  824,  all  reaffirming  rule;  Connell  v.  State,  46  Tex.  Cr. 
262,  81  S.  W.  747,  as  to  what  constitutes  adequate  definitions  of 
malice  and  implied  malice;  dissenting  opinion  in  Cain  v.  State,  42 
Tex.  Cr.  217,  218,  59  S.  W.  279,  majority  holding  charge  on  malice 
aforethought  sufficient. 

Charge  That  "Express  Malice"  is  "where  one  with  a  calm,  sedate 
and  deliberate  mind  and  formed  design  kills  another,"  is  erroneous, 
because  not  qualifying  the  act  as  "unlawful"  killing. 

Beaffirmed  in  Gonzales  v.  State,  ^8  Tex.  Ap.  135,  12  S.  W.  734. 

Distinguished  in  Harrell  v.  State,  39  Tex.  Cr.  228,  45  S.  W.  5S8, 
Stevens  v.  State,  42  Tex.  Cr.  176,  59  S.  W.  550,  and  Martinez  v. 
State,  30  Tex.  Ap.  137,  28  Am.  St.  Bep.  896,  16  S.  W.  768,  all  uphold- 
ing charges  on  malice. 
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Znstroctioii  in  Murder  Oase  Beqniring  Jury  to  B^eve  from  eTidenee 
that  accused  was  not  present  at  time  and  place  of  killing  to  war- 
rant alibi,  is  incorrect. 

See  note,  41  L.  B.  A.  638. 

27  Tex.  A9.  244-268,  11  B.  W.  114,  GBEEN  ▼.  STATE. 

Indictment  Alleging  Killing  With  Malice  Aforethonglit  by  shoot- 
ing with  gun  is  ■nfflcient  to  sustain  conviction  of  murder  in  first 
degree. 

Approved  in  Bingo  v.  State,  54  Tex.  Cr.  567,  114  S.  W.  120,  up- 
holding indictment  as  sufficient  that  did  not  allege  person  killed  was 
reasonable  creature  in  being;  Hunter  v.  State,  30  Tez.  Ap.  316,  17 
S.  W.  415,  indictment  need  not  allege  killing  to  have  been  "unlaw- 
fullj"  done. 

In  Prosecution  for  Deliberate  Murder,  Where  Self-defense  is 
Pleaded,  charge  on  manslaughter  need  not  be  given. 

Approved  in  Floyd  v.  State,  20  Tex.  Ap.  356,  16  S.  W.  188,  re- 
affirming rule;  Combs  v.  State,  52  Tex.  Cr.  616,  108  S.  W.  650,  hold- 
ing instruction  upon  law  of  accident  is  sufficient  without  stating 
grades  of  accidental  homicide;  Gamer  v.  State  (Tex.  Cr.),  24  S.  W. 
421,.  instruction  to  acquit  if  killing  was  accidental  is  sufficient, 
without  stating  grades  of  accidental  homicide.  See  note,  16  Am.  St. 
Bep.  19. 

27  Tez.  Ap.  262-263,  11  S.  W.  371,  DAVIDSON  ▼.  STATE. 

Employee  Who  SeUs  Liquor  When  Occupation  Tax  has  not  been 
paid  is  punishable  equally  with  his  principal. 

Approved  in  Hiers  v.  State,  52  Fla.  29,  41  So.  883,  following  rule; 
Janks  V.  State,  29  Tex.  Ap.  236,  15  S.  W.  816,  holding  employee 
helping  to  keep  open  saloon  on  election  day  punishable  under  stat- 
ute.   See  note,  12  L.  B.  A.  (n.  s.)  948. 

27  Tez.  Ap.  269-273,  11  Am.  St  Bep.  193,  11  S.  W.  372,  DEMPSEY 
T.  STATE. 

In  Trial  for  Malicious  Prosecution  proof  must  show  legal  malice 
and  want  of  probable  cause. 

Approved  in  Johnson  v.  State,  32  Tex.  Cr.  59,  22  S.  W.  43,  holding 
prosecution  herein  not  malicious,  on  ground  of  defendant's  guilt. 
See  notes,  26  Am.  St.  Bep.  127,  135,  138,  149,  150,  157. 

On  Trial  for  Malicious  Prosecution  it  is  error  to  permit  justice  of 
the  peace  to  testify  that  he  discharged  alleged  injured  party  for 
insufficient  evidence. 

Approved  in  Beed  v.  State,  29  Tex.  Ap.  452,  16  S.  W.  99,  rejecting 
verdict  of  acquittal  rendered  in  alleged  malicious*  prosecution. 

27  Teoc  Ap.  273-287,  11  8.  W.  409,  HAWKINS  v.  STATE. 

There  is  No  Precise  Age  Under  Which  a  Child  is  incompetent  to 
testify,  but  when  under  fourteen  years  competency  is  determinable 
by  an  examination. 

Approved  in  Anderson  v.  State,  53  Tex.  Cr,  347,  110  S.  W.  67, 
holding  child  of  fourteen  years  competent  as  witness  where  it  ap- 
peared that  such  child  understood  nature  of  truth;  State  v.  Bed- 
diogton,  7  S.  D.  377,  64  N.  W.  173,  upholding  court's  admission  of 
testimony  given  by  boy  eleven  years  old.  See  note,  16  Am.  St.  Bep, 
31. 
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Contradictory  Statemeiits  Provionalj  Blade  are  admissible  to  im- 
peach a  witness. 

Cited  in  note,  14  Am.  St.  Bep.  157. 

Wliere  Jurors  are  Attempted  to  be  Impeacbed  •  by  affidavits  for 
remarks  indicating  an  opinion  formed  and  said  jurors  in  their  af- 
fidavits' deny  same  to  satisfaction  of  court,  new  trial  on  account 
of  such  affidavits  should  be  refused. 

Approved  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W.  87,  follow- 
ing rule. 

27  Tex.  Ap.  287-310,  11  8.  W.  374,  IffOODT  T.  STATE. 

The  Evidence  Herein  waa  Properly  Admitted  and  is  sufficient  to 
support  conviction  for  murder  in  second  degree. 
Cited  in  note,  16  Am.  St.  Bep.  19. 

27  Tex.  Ap.  310^14,  11  &  W.  411,  CHAPPEIX  T.  STATE. 

Whether  Table  was  Made  for  Qaming  Purposes  is  not  the  test  to 
determine  its  nature,  but  rather  the  character  of  the  game  played. 

Approved  in  Hairston  t.  State,  34  Tex.  Cr.  347,  30  S.  W.  812, 
Lyle  T.  State,  30  Tex.  Ap.  119,  28  Am.  St.  Bep.  893,  16  S.  W.  765, 
both  holding  poker-table  with  "kitty"  not  a  gaming-table  under 
statute;  Bell  v.  State,  32  Tex.  Cr.  192,  22  S.  W.  687,  holding  "eraps" 
table  a  gaming-table,  within  statute;  Bell  v.  State  (Tex.  Cr.),  21 
S.  W.  366,  holding  "craps"  not  a  banking  game  within  statute; 
Mohan  V.  State,  42  Tex.  Cr.  412,  60  S.  W.  553,  upholding  conviction 
for  conducting  game  of  "craps." 

Evidence  of  Defendant  Playing  Game  of  "Oraps"  on  ordinary  table 
will  not  support  indictment  for  exhibiting  gaming-table. 

Approved  in  Campbell  v.  State  (Tex.  Cr.),  72  S.  W.  396,  and  Cole- 
man V.  State,  48  Tex.  Or.  202,  87  S.  W.  153,  both  following  rule; 
White  V.  State,  37  Ind.  Ap.  99,  76  N.  E.  555,  arguendo.  See  note, 
121  Am.  St.  Bep.  701. 

Miscellaneous.— White  v.  State  (Tex.  Cr.),  50  S.  W.  1016,  sustain- 
ing conviction  supported  by  testimony  of  one  witness  though  con- 
troverted by  two  other  witnesses. 

27  Tex.  Ap.  315-817,  11  S.  W.  376^  NEELEY  V.  STATE. 

In  Prosecution  for  Horse  Theft;  evidence  of  defendant's  contem- 
poraneoub'  possession  of  stolen  saddle  is  inadmissible. 

Approved  in  English  v.  State,  29  Tex.  Ap.  184,  15  S.  W.  650,  re- 
jecting evidence  of  other  distinct  theft  committed  at  another  time. 

27  Tex.  Ap.  322-324,  11  &  W.  443,  LUCAS  T.  STATE. 

Indictment  for  Perjury  must  Allege  Date  of  Its  Oommission  an- 
terior to  presentment  of  indictment  and  not  barred  by  limitation, 
and  date  proved  need  not  exactly  correspond. 

Approved  in  State  v.  Perry,  117  Iowa,  466,  91  N.  W.  766,  following 
rule;  Cudd  v.  State,  28  Tex.  Ap.  130,  12  S.  W.  1011,  holding  proof 
of  death  on  day  later  than  alleged  killing  not  fatal  variance;  Arcia 
T.  State,  28  Tex.  Ap.  200,  12  S.  W.  599,  holding  proof  of  offense  one 
year  later  than  alleged  insufficient.     See  note,  13  Am.  St.  Bep.  665. 

When  Verdict  was  Probably  Influenced  by  Statement  of  Jnror  as  to 
credibility  of  witnesfc  for  defendant,  a  new  trial  should  be  granted. 

Approved  in  Cox  v.  State,  28  Tex.  Ap.  95,  12  S.  W.  495,  reaffirming 
rule;  Hendricks  v.  State,  28  Tex.  Ap.  417,  13  S.  W.  673,  holding  in- 
fipcction  of  deceased's  clothes  by  jury  after  retiring  harmless  error; 
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Burlesan  ▼.  State  (Tex.  Ap.),  15  8.  W.  175,  awarding  new  trial  for 
juror's  statements  influencing  others  to  eonvict  accused  of  felony 
rather  than  misdemeanor;  Mason  v.  State  (Tex.  Ap.)y  16  S.  W.  766, 
awarding  new  trial  where  juror  told  others  that  defendant  was  sus- 
pected of  other  crimes.     See  note,  31  L.  B.  A.  495. 

27  Tex.  Ap.  324-330,  11  S.  W.  376,  NEELEY  T.  STATE. 

Party  Wbo  Agrees  to  Testlf  j  Against  His  Accomplices,  on  prom- 
ise of  nonprosecution,  and  who  refuses  to  testify,  may  be  prosecuted. 

Approved  in  Nicks  v.  State,  40  Tex.  Or.  4,  48  S.  W.  187,  reaffirm- 
ing rule;  Ex  parte  Greenhaw,  41  Tex.  Ci.  282,  284,  53  S.  W.  1026, 
1027,  holding  party  turning  state's  evidence  not  entitled  to  bail  be- 
fore final  disposition  of  cause  against  codefendant;  Ex  parte  Park, 
37  Tex.  Cr.  594,  66  Am.  St.  Rep.  837,  40  S.  W.  301,  prosecution  may 
dismiss  case  against  defendant  with  guaranty  against  further  prose- 
cution therefor. 

ConfesBlon  MadA  by  Accused  Under  Agreement  to  become  state's 
witness,  and  under  promise  of  nonprosecution,  is  inadmissible  on 
his  subsequent  prosecution  after  violation  of  his  agreement. 

Approved  in  Searcy  v.  State,  28  Tex.  Ap.  514,  19  Am.  St.  Bep. 
852,  13  S.  W.  782,  rejecting  confession  made  under  promise  of 
sheriff  to  help  prisoner;  Clayton  v.  State,  31  Tex.  Cr.  491,  21  S.  W. 
256,  rejecting  confession  made  through  persuasion  of  officers;  Davis 
v.  State  (Tex.  Cr.),  23  S.  W.  688,  admitting  voluntary  confession 
made  by  prisoner.  See  notes,  37  Am.  St.  Bep.  793;  38  Am.  St.  Bep. 
149;  18  L.  R.  A.  (n.  s.)  824. 

Wbere  Confession  Made  Under  Influence  Alone  of  Fear  of  legal 
punishment,  it  is  not  for  that  reason  involuntary. 

See  note,  18  L.  B.  A.  (n.  s.)  840. 

Confession  Made  Under  Duress  is  inadmissible  where  there  is 
total  lack  of  evidence  of  proof  verifying  facts  which  it  states. 

See  note,  53  L.  B.  A.  407. 

Promise  of  Beneflt  Bendering  Confession  Inadmissible  must  be  posi- 
tive and  of  such  a  character  as  would  be  likely  to  influence  party 
to  speak  an  untruth. 

See  note,  18  L.  B.  A.  (n.  s.)  820. 

27  Tex.  Ap.  330-338,  11  8.  W.  412,  BBOWK  T.  STATE. 

Assault  With  Intent  to  Commit  Bape  is  constituted  by  an  assault 
with  intent  to  have  carnal  knowledge  of  "female  by  use  of  force 
sufficient  to  overcome  resistance. 

Approved  in  Shields  v.  State,  32  Tex.  Cr.  503,  23  S.  W.  895,  Dock- 
ery  v.  State,  35  Tex.  Cr.  490,  34  S.  W.  281,  and  Passmore  v.  State, 
29  Tex.  Ap.  242,  15  S.  W.  286,  all  holding  evidence  not  establishing 
specific  intent  insufficient  to  support  conviction;  Porter  v.  State,  33 
Tex.  Cr.  387,  26  S.  W.  626,  Williams  v.  State  (Tex.  Ap.),  13  S.  W. 
609,  and  Walton  v.  State,  29  Tex.  Ap.  166,  15  S.  W.  647,  all  holding 
charge  omitting  to  state  that  defendant  must  have  intended  to  use 
such  force  insufficient. 

27  Tex.  Ap.  339-341,  11  S.  W.  443,  CBEYAK  T.  STATE. 

Court  will  Exercise  Its  Power  to  Conform  Judgment  or  sentence  in 
cases  wherein  verdict  is  certain,  but  will  not  do  so  in  cases  where 
there  is  any  uncertainty  about  import  of  verdict. 

Cited  in  MeCorquodale  v.  State,  54  Tex.  Cr.  365,  98  S.  W.  887, 
arguendo. 
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27  Tex.  Ap.  342-347,  11  8.  W.  414,  BAX7T80H  T.  GALVESTON. 

Proflecutions  for  Offenses  Agidnst  State  LftWB  must  be  in  name  of 
"The  State  of  Texas*/'  but  incorporated  eity  maj  ordain  that  viola- 
tions of  its  ordinances  may  be  prosecuted  in  name  of  municipality. 

Approved  in  Leach  v.  State,  36  Tex.  Or.  253,  36  S.  W.  474,  holding 
city  court  created  with  power  to  trj  offenses  against  state  laws 
and  to  issue  process  in  city's'  name,  unconstitutional.  See  note,  21 
Am.  St.  Bep.  418. 

Distinguished  in  Martin  v.  State,  44  Tex.  Cr.  199,  69  S.  W.  509, 
holding  rule  not  applicable  to  appeal  bond;  Territory  of  Hawaii  v. 
Whitney,  17  Haw.  186,  holding  prosecutions  for  offenses  against 
county  ordinances  should  be  in  name  of  territory. 

27  Tex.  Ap.  347-372,  11  8.  W.  451,  THUBMOND  T.  STATE. 

Where  Court  Changed  Venue  on  Its  Own  Motion,  defendant  could 
hav«  it  changed  again  by  motion  and  showing  cause  in  second  court. 

Approved  in  Prizzell  v.  State,  30  Tex.  Ap.  55,  16  S.  W.  752,  after 
court's  change  of  venue  defendant  may  again  have  it  changed  on 
statutory  grounds. 

A  Charge  Which  Applies  the  Doctrine  of  Reasonable  Doubt  to  the 
whole  case  is  sufficient. 

BeafElrmed  in  McCay  v.  State,  32  Tex.  Cr.  238,  22  S.  W.  975. 

27  Tex.  Ap.  372-380,  11  &  W.  447,  TBEVINIO  T.  STATE. 

Where  Grand  Jury  was  Discharged  and  Subsequently  Beassembled, 
one  of  them  excused,  and  another  person  substituted,  an  indictment 
found  thereafter  is  valid. 

Approved  in  Matthews  v.  State,  42  Tex.  Cr.  44,  45,  58  S.  W.  87, 
holding  on  reassembling  of  grand  jury  where  one  is  disqualified, 
court  can  complete  panel;  Wisdom  v.  State,  42  Texi  Cr.  581,  61  S. 
W.  927,  admitting  confebsions  made  before  grand  jury  after  warn- 
ing; Ex  parte  Glascow  (Tex.  Cr.),  64  S.  W.  1064,  after  discharge  of 
grand  jury  court  can  remand  accused  to  appear  before  next  grand 
jury  at  next  term.     See  note,  27  L.  B.  A.  846,  852. 

Distinguished  in  Ex  parte  Love,  49  Tex.  Cr.  477,  93  S.  W.  552, 
where  on  reassembling  of  grand  jury  where  it  appeared  one  mem- 
ber was  sick  that  court  had  no  power  to  discharge  such  juror  and 
empanel  another  to  take  his  place;  dissenting  opinion  in  Matthews 
V.  State,  42  Tex.  Cr.  52.  58  S.  W.  91,  majority  holding  on  reassem- 
bling of  grand  jury  where  one  is  disqualified,  court  can  complete 
panel. 

Assault  and  Specific  Intent  to  Kill  must  simultaneously  concur 
to  constitute  assault  with  intent  to  murd&r. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  77  S.  W.  447,  Botsch 
V.  State,  43  Neb.  503,  61  N.  W.  730,  Wood  v.  State,  27  Tex.  Ap. 
404,  11  S.  W.  451,  both  reaffirming  rule;  Watts  v.  State,  30  Tex.  Ap. 
537,  17  S.  W.  1094,  holding  crime  committed  by  attempt  to  execute* 
intent  to  murder;  Patterson  v.  State,  85  Ga.  135,  21  Am.  St.  Rep. 
155,  11  S.  E.  621,  holding  instruction  that  law  presumes  intent  to 
murder  from  use  of  deadly  weapon  erroneous.  See  note,  21  Am.  St. 
Eep.  155. 

27  Tex.  Ap.  381-386,  11  8.  W.  415,  WIIiKS  T.  STATE. 

Judge  is  not  Disqualified  in  Oriminal  Case  because  he  was  district 
attorney  during  time  when  eounty  attorney  of  his  district  prosecuted 
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defendant  for  offense  charged,  where  district  attorney  took  no  part 
in  prosecution. 

See  note,  25  L.  B.  A.  116. 

"Fanntleroy^  and  'Tontleroy**  are  idem  sonans. 

See  note,  100  Am.  St.  Bep.  340. 

27  Tex.  Ap.  S86-S03,  11  Am.  St  Bepi  197,  11  8.  W.  458,  WTLIABD 
T.  STATE. 

In  Orimlnal  Pnwecatioiui,  a  Orlminal  Act  and  defendant's  agency 
in  itb'  production  must  always  be  established,  and  a  naked  confession 
is  insufficient  to  prove  these. 

Approved  in  Jackson  v.  State,  29  Tex.  Ap.  464,  16  S.  W.  249,  Har- 
ris V.  State,  28  Tex.  Ap.  309,  19  Am.  St.  Bep.  838,  12  S.  W.  1103, 
both  holding  naked  confession  insufficient  to  establish  corpus  delicti 
in  murder  case.  See  notes,  11  Am.  St.  Bep.  531;  44  Am.  St.  Bep. 
867;  50  Am.  St.  Bep.  143;  53  Am.  St.  Bep.  716;  121  Am.  St.  Bep. 
754;  91  Am.  St.  Bep.  24;  68  L.  B.  A.  74. 

Corpus  Delicti  may  be  Proved  by  Oirciimstantial  Evidence,  pro- 
vided it  be  satisfactory  to  understanding  and  conscience  of  jurj 
beyond  reasonable  doubt. 

See  note,  68  L.  B.  A.  76. 

27  Tez.  Ap.  39&-405,  11  &  W.  449,  WOOD  T.  STATE. 

In  Assault  With  Intent  to  Murder,  there  must  be  a  specific  intent 
to  murder. 

Approved  in  Williams  v.  State  (Tex.  Or.),  77  S.  W.  447,  and  Watts 
V.  State,  30  Tex.  Ap.  537,  17  S.  W.  1094,  reaffirming  rule;  Walton 
V.  State,  29  Tex.  Ap.  165,  15  S.  W.  647,  on  prosecution  for  burglary 
with  intent  to  rape,  specific  intent  must  be  shown;  Porter  v.  State 
(Tex.  Or.),  32  S.  W.  696,  applying  rule  and  upholding  conviction. 
See  note,  21  Am.  St.  Bep.  155. 

Assault  With  Intent  to  Murder  is  not  mitigated  by  the  fact  that 
accused  ceased  the  assault. 

Beaffirmed  in  Watts  v.  State,  30  Tex.  Ap.  538,  17  S.  W.  1094. 

27  Tez.  Ap.  405-415,  11  S.  W.  374,  CLABK  v.  STATE. 

White  Man,  Stealing  a  Horse  in  Cherokee  Nation,  and  bringing 
it  to  Texas,  may  be  punished  here. 

Beaffirmed  in  Beard  v.  State,  47  Tex.  Cr.  192,  83  S.  W.  826;  Beard 
V.  State,  45  Tex.  Cr.  523,  78  S.  W.  348;  Edwards  v.  State,  29  Tex. 
Ap.  454,  16  S.  W.  98,  and  Green  v.  State  (Tex.  Cr.),  34  S.  W.  284. 
See  notes,  21  L.  B.  A.  173;  15  L.  B.  A.  724. 

Explanation  of  Possession  of  Stolen  Goods,  when  first  questioned, 
must  be  shown  false  before  the  possession  itself  warrants  conviction. 

Approved  in  Lacy  v.  State,  31  Tex.  Cr.  81,  19  S.  W.  897,  state 
must  disprove  defendant's  reasonable  explanation  of  possession  of 
stolen  property;  Fleming  v.  State  (Tex.  Ap.),  15  S.  W.  173,  upholding 
instruction  on  explanation  of  possession  of  stolen  property. 

27  Tex.  Ap.  415-437,  11  S.  W.  454,  McCOY  T.  STATE. 

Trial  Judge  may  Change  Venue  of  His  Own  Motion  for  cause,  and 
where  the  same  bituation  exists  in  the  nearest  county,  it  may  be 
sent  out  of  the  judicial  district. 

Approved  in  Prizzell  v.  State,  30  Tex.  Ap.  54,  16  S.  W.  752,  up- 
holding court's  change  of  venue  to  county  in  adjoining  district. 
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Dutraction  as  to  Lesser  Degree  of  Orime  should  not  be  given  when 
not  warranted  hj  the  evidence. 

Approved  ui  State  v.  McPhail,  39  Wash.  204,  81  Pac.  685,  follow- 
ing rule;  Bepublic  of  Hawaii  v.  Kapea,  11  Haw.  311,  upholding 
charge  which  instructed  jury  to  either  find  defendant  guilty  of  first 
degree  or  acquit  him;  Sparf  v.  United  States,  156  17.  S.  104,  15  Sup. 
Ct.  Bep.  294,  39  Ir.  362,  and  People  v.  Bepke,  103  Mich.  470,  61  N. 
W.  864,  both  affirming  instruction  that  defendant  is  guilty  of  murder 
in  first  degree,  if  guilty  at  all,  where  evidence  shows  no  lower  degree. 

Eyidence  of  Threats  is  Admissible  where  the  proof  shows  defend- 
ant was  present  at  homicide. 

See  note,  89  Am.  St.  Bep.  696. 

Witness  cannot  Avoid  Answering  Question  that  is  material  to  issue 
upon  ground  that  it  imputes  disgrace  to  him. 

Approved  in  dissenting  opinion  in  Ex  parte  Andrews,  51  Tex.  Cr. 
88,  100  S.  W.  380,  majority  holding  court  is  final  judge  as  to 
whether  or  not  testimony  is  privileged. 

27  Tex.  Ap.  439H440,  11  S.  W.  457,  IffOOBE  ▼.  STATE. 

Neglect  of  OTerseer  of  Public  Bead,  to  warrant  conviction,  must 
be  willful. 

Approved  in  Parker  v.  State,  29  Tex;  Ap.  373,  16  S.  W.  187,  ap- 
plying rule  and  reversing  conviction  of  road  overseer.  See  note,  22 
L.  B.  A.  826,  835. 

27  Tex.  Ap.  442-443,  11  8.  W.  483,  JAMISON  ▼.  STATE. 

Sole  Owner  of  Diylslon  Fence  cannot  Sever  It  from  connecting 
fence  of  adjoining  owner  without  first  giving  notice  of  his  inten- 
tion to  do  so. 

Approved  in  Becker  ▼.  State,  56  Tex.  Cr.  93,  119  S.  W.  96,  hold- 
ing joint  owner  is  not  justified  in  breaking  a  partition  fence  without 
other's  consent.     See  note,  12  L.  B.  A.  602. 

Miscellaneous.— Cited  in  State  v.  Buck,  74  Vt.  33,  51  Atl.  1088,  to 
point  that  while  a  fence  is  generally  considered  part  of  realty  upon 
which  it  is  built,  it  is  not  universally  so. 

27  Tex.  Ap.  443-444,  11  Am.  St.  Bep.  200,  11  S.  W.  457,  SHELTON 
T.  STATE. 

Words  Incorrectly  Spelled  When  Same  Does  not  Constitute  Material 
Defect  does  not  defeat  verdict. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  follow- 
ing rule;  McGee  v.  State,  39  Tex.  Or.  193,  45  S.  W.  710,  misspelling 
of  word  "guilty"  will  not  invalidate  verdict. 

Whether  Person  Carrying  a  Pistol  was  "a  person  traveling"  is 
for  the  jury. 

See  notes,  11  Am.  St.  Bep.  203;  87  Am.  St.  Bep.  206. 

27  Tex.  Ap.  445-447,  11  Am.  St.  Bep.  201,  11  S.  W.  458,  STILLY 
T.  STATE. 

One  Driving  Through  Country  in  Wagon  may  not  carry  weapons 
while  frequenting  gambling  resorts. 

Approved  in  Colson  v.  State,  52  Tex.  Cr.  139,  105  S.  W.  507,  fol- 
lowing rule;  Goodwin  v.  State,  55  Tex.  Cr.  180,  131  Am.  St.  Bep. 
811,  115  S.  W.  1185,  holding  where  evidence  showed  defendant  began 
journey,  that  law  would  constitute  him  traveler,  and  court  should 
BO  clMLTge  when  requested;   Cruz  v.  State   (Tex.  Cr.),  76  S.  W.  435, 
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holding  while  person  may  have  right  to  carry  pistol  when  traveling 
this  does  not  authorize  him  to  deflect  from  main  road  for  purpose  of 
creating  disturbance;  Lovelace  v.  State  (Tex.  Cr.),  68  S.  W.  274, 
holding  apprehension  of  being  shot  does  not  authorize  person  fear- 
ing such  danger  to  carry  pistol  into  grand  jury  room;  Gorge  v.  State 
(Tex.  Cr.),  22  S.  W.  44,  and  Batigan  v.  State,  33  Tex.  Cr.  304,  26 
S.  W.  408,  both  holding  traveler  not  exempt  where  he  stops  over 
.  and  visits  saloons;  Price  v.  State,  34  Tex.  Cr.  102,  29  S.  W.  473, 
holding  person  traveling  from  home  in  wagon  exempt;  Sanders  v. 
State  (Tex.  Cr.),  20  S.  W.  556,  upholding  conviction  where  defendant 
was  carrying  pistol  to  his  place  of  business;  McDaniel  t.  State  (Tex. 
Cr.),  26  S.  W.  724,  holding  person  driving  in  county  other  than  his 
home  exempt;  Impson  v.  State  (Tex.  Ap.),  19  S.  W.  678,  holding 
person  who  had  carried  pistol  sixty  miles  away  to  be  repaired  exempt 
while  returning  home  on  train;  Lawson  v.  State  (Tex.  Cr.),  31  S.  W. 
645,  holding  traveler  who  stops  at  friend's  house  and  goes  hunting 
not  exempt;  Stayton  v.  State  (Tex.  Cr.),  40  S.  W.  299,  reversing 
conviction  where  defendant  was  traveling,  although  he  subsequently 
abandoned  journey;  Snider  v.  State  (Tex.  Cr.),  43  S.  W.  85,  af- 
firming conviction  of  person  carrying  pistol  for  delivery  to  purchaser 
but  going  about  other  business;  Ball  v.  State  (Tex.  Cr.),  38  S.  W. 
773,  holding  person  not  exempt  after  reaching  destination  and  while 
attending  to  business.  See  notes,  11  Am.  St.  Bep.  201;  131  Am.  St. 
Bep.  813;   87  Am.  St.  Bep.  206. 

Distinguished  in  Fitzgerald  v.  State,  52  Tex.  Cr.  266,  124  Am.  St. 
Bep.  1095,  106  S.  W.  365,  holding  person  carrying  broken  pistol  out 
of  repair  not  guilty  of  unlawfully  carrying  pistol. 

27  Tex.  Ap.  447-448,  11  8.  W.  458,  WBIGHT  T.  STATE. 

Where  Defendant  Interposed  Plea  of  Former  Convictioii^  which 
was  neither  charged  upon  by  court  nor  expressly  determined  by  ver- 
dict conviction  must  be  set  aside. 

Approved  in  State  v.  Creechley,  27  Utah,  146,  75  Pac.  385,  follow- 
ing rule. 

Miscellaneous. — Templeton  v.  State  (Tex.  Cr.),  57  S.  W.  832,  cited 
to  the  point  that  it  was  too  late  after  verdict  to  show  that  juror 
was  related  to  prosecuting  witness. 

27  Tex.  Ap.  450-459,  11  S.  W.  460»  MONK  T.  STATE. 

Where  Indictment  Alleges  Shooting,  It  must  be  Proved,  and  this 
cannot  be  shown  by  evidence  of  one  who  examined  the  body  in 
absence  of  accused. 

Approved  in  Jump  v.  State,  27  Tex.  Ap.  460,  461,  11  S.  W.  461, 
referring  to  companion  case;  Pullen  v.  State,  28  Tex.  Ap.  120,  see 
12  S.  W.  503,  holding  circumstantial  evidence  herein  insufficient  to 
support  conviction  for  murder  in  first  degree.  See  note,  68  L.  B.  A. 
63. 

Miscellaneous. — Cited  in  Stevens  v.  Union  B.  E.  Co.,  26  E.  I.  100, 
58  Atl.  496,  66  L.  B.  A.  465,  to  point  that  while  it  was  error  to  per- 
mit greater  number  of  challenges  to  jury  than  allowed  by  law  yet 
*   unless  party  shows  prejudical  error  new  trial  will  be  refused. 

27  Tex.  Ap.  459-461,  11  S.  W.  461,  JUMP  ▼.  STATE. 

Acts  of  Co-conspirator,  Done  After  the  Conspiracy  ended,  are  not 
admissible. 

See  note,  19  L.  B.  A.  745. 


27  Tex.  Ap.  461-475    NOTES  ON  TEXAS  BEPOBTS.  782 

Distinguished  in  Holt  t.  State,  80  Tex.  Cr.  299,  46  S.  W.  829,  ad- 
mitting evidence  of  Kibieqaent  acts  of  co-eonspiraton  done  in  eon- 
Bommation  of  conspiracy. 

27  T«z.  Ap.  461-462,  11  8.  W.  459,  STEVENS  ▼.  STATE. 

On  Trial  for  Aggravated  Assanlt  With  Deadly  Weapon,  the  weapon 
used  must  be  shown  to  be  deadly;  loaded  walking  stick  held  not 
proved  deadly  weapon. 

Approved  in  Parks  v.  State  (Tex.  Ap.),  15  S.  W.  175,  under  in- 
dictment for  aggravated  assault  with  deadly  weapon,  knife  used 
must  be  shown  to  be  such.    See  note,  21  L.  B.  A.  (n.  s.)  505. 

27  Tex.  Ap.  468-466,  11  S.  W.  462,  TAYLOB  v.  STATE. 

Posseasion  of  Becently  Stolen  Property  is  not  positive  evidence  of 
theft,  but  merely  a  circumstance  tending  to  establish  theft. 

Approved  in  Williamson  v.  State,  30  Tex.  Ap.  332,  17  8.  W.  722, 
holding  charge  herein  on  recent  possession  of  stolen  property  insuf- 
ficient. See  notes,  19  Am.  St.  Rep.  825;  101  Am.  St.  Bep.  498;  69 
L.  B.  A.  199. 

Distinguished  in  Monk  v.  State  (Tex.  Cr.),  44  S.  W.  1102,  holding 
charge  on  circumstantial  evidence  unnecessary  where  evidence  was 
positive,  but  witness  was  in  doubt  as'  to  identity  of  accused. 

Evidence  of  Defendant's  Arrest  for  Burglary  committed  contem- 
poraneously with  theft  for  which  he  is  being  tried  is  inadmissible. 

Approved  in  Felsenthal  v.  State,  30  Tex.  Ap.  676,  18  S.  W.  644, 
reversing  for  admission  of  evidence  of  other  crime  by  defendant; 
Nalley  v.  State,  28  Tex.  Ap.  393,  13  8.  W.  672,  rejecting  proof  of 
attempt  to  suppress  testimony,  without  showing  defendant's  con- 
nection therewith.    See  note,  62  L.  B.  A.  349. 

In  Trial  for  Theft,  Where  the  Taking  is  not  Directly  attested  by 
an  eye-witness,  but  is  proved  inferentially  from  other  facts,  the 
court  should  charge  the  law  of  circumstantial  evidence. 

Beaffirmed  in  Jones  v.  State,  64  Tex.  Cr.  38,  111  8.  W.  654;  Wal- 
lace V.  State  (Tex.  Cr.),  66  S.  W.  1102. 

27  Tex.  Ap.  466-472,  11  S.  W.  481,  WILLIAMS  T.  STATE. 

Bill  of  Sale,  Conveying  Alleged  Stolen  Horses  to  Defendant,  taken 
from  defendant  after  arrest,  is  admissible  on  showing  that  it  was 
fabricated  by  defendant. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  357,  120  8.  W.  461,  hold- 
ing  evidence  showing  system  or  intent  is  admissible;  West  v.  State, 
27  Tex.  Ap.  473,  11  8.  W.  482,  referred  to  as  a  companion  case.  See 
note,  13  Am.  St.  Bep.  100. 

Introduction  for  Purpose  ef  Its  Use  as  Comparison  of  affidavit  made 
by  defendant  for  continuance,  does  not  violate  rule  excluding  con- 
fession made  while  in  jail. 

See  notes,  63  L.  B.  A.  443;  62  L.  B.  A.  858. 

27  Tex.  Ap.  472-475,  11  S.  W.  482,  WEST  v.  STATE. 

The  Commencement  and  Caption  of  an  Indictment  are  to  be  con- 
sidered part  of  each  and  all  the  counts. 

Approved  in  Manovitch  v.  State,  50  Tex.  Cr.  263,  96  8.  W.  2,  and 
Mercer  v.  State,  52  Tex.  Cr.  322,  106  S.  W.  366,  both  holding  it  is 
not  necessary  that  each  count  conclude,  "against  the  peace  and  dig- 
nity ef  the  state";  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553, 
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Alexander  t.  State,  27  Tex.  Ap.  537,  11  S.  W.  029,  both  holding 
indictment  lufficient  where  the  whole  concludes  "against  the  peace 
and  dignity  of  the  atate";  Dancej  t.  State,  35  Tex.  Cr.  618,  34  S. 
W,  939,  holding  formal  commencement  and  conclusion  not  necessary 
in  each  connt;  Dancey  v.  State  (Tex.  Cr.),  34  S.  W.  939,  first  count 
can  be  looked  to  for  allegation  as  to  court. 

On  Trial  of  Accessory,  the  record  showing  conviction  of  principal 
is  admissible. 

Cited  in  dissenting  opinion  in  Dent  t.  State,  43  Tex.  Cr.  164,  165, 
65  S.  W.  640,  641,  majority  applying  role  in  murder  cas'e. 

27  Tez.  A]K  475^78,  11  a  W.  483,  LEE  ▼.  STATE. 

Posaessioii  of  Property  Recently  Stolen  if  not  PositiTe,  but  merely 
circumstantial  evidence  of  theft. 

Approved  in  Cooper  v.  State,  29  Tex.  Ap.  19,  25  Am.  St.  Bep. 
714,  13  S.  W.  1012,  holding  charge  that  unexplained  possession  war- 
rants conviction  erroneous;  Lacy  v.  State,  31  Tex.  Cr.  81,  19  S.  W. 
897,  holding  charge  requiring  explanation  to  show  possession  honest 
erroneous.    See  note,  19  Am.  St.  Bep.  825. 

27  T«x.  Ap.  479-488,  11  a  W.  485,  OUNNIKGHAM  T.  STATE. 

Where  Accosed  Lawfully  Obtained  Possession  of  Property,  he  can- 
not be  convicted  of  theft,  without  showing  that  he  obtained  it  by 
false  pretext,  or  with  contemporaneous  intent  of  appropriating  it, 
and  that  he  did  appropriate  it. 

Approved  in  Nichols  v.  State,  28  Tex.  Ap.  107,  12  S.  W.  500,  re- 
affirming rule;  Williams  v.  State,  30  Tex.  Ap.  155,  16  S.  W.  760, 
holding  conversion  of  hired  horse  not  theft.  See  note,  88  Am.  St. 
Bep.  602. 

27  Tex.  Ap.  483-485,  11  8.  W.  521,  BEEBY  T.  STATE. 

Information  for  Slander  by  Imputing  Unchastlty  to  Woman  should 
allege,  at  least  in  substance,  the  language  used  and  also  its  meaning, 
and  the  proof  is  restricted  thereto. 

Approved  in  Bogers  v.  State,  30  Tex.  Ap.  463,  17  S.  W.  548,  re- 
affirming rule;  Biddle  v.  State,  30  Tex.  Ap.  426,  17  S.  W.  1074,  hold- 
ing allegation  of  meaning  of  slanderous  innuendo  proper;  Dickson 
V.  State,  34  Tex.  Cr.  3,  53  Am.  St.  Bep.  695,  28  S.  W.  815,  admitting 
proof  of  innuendo  alleged  in  information;  Barnett  v.  State,  35  Tex. 
Cr.  281,  33  S.  W.  340,  holding  proof  of  words  of  snme  meaning  but 
not  the   same  words,   as   alleged   in   indictment,   insufficient. 

27  Tez.  Ap.  485-492,  11  S.  W.  442,  EX  PARTE  DUNCAN. 

Instance  of  Proof  Which  Doee  not  Mako  Chiilt  of  murder  so  evi- 
dent as  to  justify  denial  of  bail. 

See  note,  10  L.  B.  A.  849. 

27  Tez.  Ap.  492-494,  11  S.  W.  487,  EZ  PABTE  MX7BPH7. 

Act  Changing  Time  for  Holding  Terma  of  Court  will  be  construed 
te  take  effect  only  at  such  time  when  it  would  not  deprive  any 
county  ef  its  constitutional  right  to  two  terms  per  annum  of  the 
district  court. 

Beaffirmed  in  Wilson  v.  State,  37  Tex.  Cr.  382,  38  S.  W.  624; 
Prescott  V.  Linney,  75  Tex.  616,  12  S.  W.  1128.  See  note,  12  Am. 
St.  Bep.  827. 

Miscellaneous. — See  note,  39  L.  B.  A.  456. 
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27  Tex.  Ap.  495-496^  11  8.  W.  485,  BLACK  T.  8TATB. 

Wliere  Diligence  wan  Shown,  a  New  Trial  will  be  awarded  for 
refusal  of  continuance  where  absent  testimony  was  material  and 
probably  true. 

Approved  in  Hammond  ▼.  State,  28  Tex.  Ap.  413,  13  S.  W.  605, 
applying  rule,  although  application  for  continuance  discloses  failure 
of  diligence. 

27  Tex.  Ap.  496-497,  11  8.  W.  484,  TRACT  T.  8TATE. 

Where  Information  and  Proof  relate  only  to  carrying  a  pistol, 
charge  on  carrying  other  weapons  is  reversible  error. 

Beaffirmed  in  Miller  v.  State  (Tex.  Ap.),  18  S.  W.  197. 

27  Tex.  Ap.  497-498,  11  8.  W.  485,  MHiTiTiTt  T.  8TATE. 

In  Perjury  Case,  Jury  most  be  Inatmcted  that  conviction  cannot 
be  had  except  on  testimony  of  two  witnesses,  or  one  witness  strongly 
corroborated,  or  on  defendant's  confession. 

Approved  in  Grandison  v.  State,  29  Tex.  Ap.  186,  15  8.  W.  174, 
Brookin  v.  State,  27  Tex.  Ap.  703,  11  S.  W.  646,  both  reaffirming 
rule;  Aguierre  v.  State,  31  Tex.  Cr.  520,  21  S.  W.  257,  applying 
rule  in  prosecution  for  "false  swearing." 

27  Tex.  Ap.  498>500,  11  8.  W.  521,  IiANGAN  Y.  STATE. 

Where  Indictment  Would  be  Oood  for  Assault  with  intent  to  rape 
if  it  had  alleged  that  appellant  intended  to  have  carnal  knowledge 
it  is  sufficient  to  charge  aggravated  assault. 

Approved  in  dissenting  opinion  in  Beard  v.  State,  79  Ark.  293,  97 
S.  W.  672,  majority  holding  indictment  for  rape  not  fatally  defective 
for  failure  to  allege  that  assault  was  against  prosecutrix's  will. 

27  Tex.  Ap..  600-503,  11  &  W.  629,  IJDTKE  T.  STATE. 

It  is  not  an  Offense  Under  Penal  Code,  articles  470,  471,  to  sell 
bale  of  cotton  containing  cotton  inferior  to  that  with  which  it  is 
apparently  filled. 

See  note,  10  L.  B.  A.  309. 

27  Tex.  Ap.  503-510,  11  8.  W.  522,  KN0WI£8  T.  STATE. 

Where  Indictment  Charges  Defendant  as  Principal  in  theft  of 
mare,  but  evidence  fails  to  connect  him  with  original  taking,  con- 
viction will  be  reversed. 

Cited  in  note,  20  Am.  St.  Bep.  625. 

27  Tex.  Ap.  510-^12,  11  8.  W.  671,  HENEEL  T.  STATE. 

Where  Aggravation  Alleged  for  Assault  was  that  accused  was  adult 
male  and  injured  party  a  female,  the  prosecution  must  prove  that 
defendant  was  over  twenty-one  years  old. 

Approved  in  Ellers  v.  State  (Tex.  Cr.),  55  S.  W.  813,  holding 
charge  on  aggravated  assault  erroneous,  where  accused  was  only 
eighteen  years  old. 

Former  Acquittal  or  Conviction  In  County  Court  is  bar  to  further 
prosecution  for  same  offense,  but  does  not  bar  prosecution  for  any 
higher  grade  of  offense  over  which  court  had  not  jurisdiction. 

Sec  note,  92  Am.  St.  Bep.  114. 

27  Tex.  Ap.  513-532,  11  &  W.  630,  4  L.  A.  A.  360,  B&ACKENEIDOE 
V.  STATE. 
Demanding   Fees   not   Allowed   by   Iiaw   is   "official    misconduct" 
within  meaning  of  statute  providing  for  removal  of  county  officers. 
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Approved  in  State  v.  Welsh,  109  Iowa,  22,  79  N.  W.  370,  holding 
■heriif  removable  for  demanding  fees  that  he  is  not  entitled  to.  See 
notes,  116  Am.  St.  Bep.  451,  452;  40  L.  B.  A.  185. 

Where  Juror  I>eclared  His  Competency,  but  it  subsequently  ap- 
pears that  he  was  prejudiced  and  disqualified,  a  new  trial  will  be 
awarded. 

Approved  in  Bead  y.  State  (Tex.  Ap.),  12  S.  W.  414,  awarding  new 
trial  for  incompetency  of  juror.    See  note,  18  L.  B.  A.  474. 

Distinguished  in  Leeper  v.  State,  29  Tex.  Ap.  71,  14  S.  W.  399, 
holding  disqualification  of  juror  without  causing  prejudice  no  ground 
for  new  trial. 

No  Cfilcer  can  be  Prosecuted  or  BemoTed  from  Ofllce  for  any  act 
he  may  have  committed  prior  to  his  election. 

Approved  in  State  v.  Patton,  131  Mo.  Ap.  632,  110  S.  W.  638, 
holding  any  citizen  can  be  elected  or  appointed  to  office  notwith- 
standing his  previous  character. 

Evidence  of  Prior  Indictment  for  Demanding  Illegal  Fees  is  ad- 
missible in  prosecution  for  taking  illegal  fees,  to  show  knowledge 
that  fees'  mentioned  in  indictment  were  unlawful,  but  court  must  in 
charge  limit  such  evidence  to  such  purpose. 

See  note,  62  L.  B.  A.  277,  341. 

27  Tex.  Ap.  533-537,  11  S.  W.  628,  AI£XANDEB  v.  STATE. 

Indictment  or  Information  is  not  Bad  for  Duplicity,  because  it 
contains  several   counts  charging  diiferent  misdemeanors. 

Beaffirmed  in  Jarrett  v.  State,  55  Tex.  Cr.  550,  117  S.  W.  834; 
Stebbins  v.  State,  31  Tex.  Cr.  296,  20  S.  W.  553.  See  notes,  13  Am. 
St.  Bep.  887;  9  L.  B.  A.  183. 

Each  Count  Need  not  Conclude  "Against  the  peace  and  dignity 
of  the  state,''  but  the  indictment,  as   a  whole,  should   so  conclude. 

Beaffirmed  in  Mercer  v.  State,  52  Tex.  Cr.  322,  106  S.  W.  366; 
Starling  v.  State,  90  Miss.  268,  43  So.  954;  Stebbins  v.  State,  31  Tex. 
Cr.  296,  20  S.  W.  553;  Bolln  v.  State,  51  Neb.  589,  71  N.  W.  446. 

Distinguished  in  State  v.  Ulrich,  96  Mo.  Ap.  692,  70  S.  W.  933, 
where  any  count  in  an  information  fails  to  conclude  as  required  by 
constitution,  it  is  bad. 

Persons  Excepted  by  Article  S21  of  Penal  Code  from  article  320, 
which  defines  offense  of  going  into  certain  public  places'  with  pistol, 
are  only  peace  officers. 

Approved  in  Monson  v.  State,  45  Tex.  Cr.  428,  76  S.  W.  571,  fol- 
lowing rule. 

Miscellaneous. — Cited  in  Wells  v.  State,  52  Tex.  Cr.  153,  105  S.  W. 
820,  to  point  that  it  is  serious  question  as  to  wheth.er  or  not  state 
can  be  forced  to  elect  where  indictment  contains  only  one  count, 
and  two  different  dates  for  violating  law  are  relied  upon  by  state 
under  count. 

27  Tex,  Ap.  538,  11  S.  W.  526,  WOOD  v.  STATE. 

Information  is  Insufficient  to  Charge  Offense  unless  it  concludes 
with  the  words:  "Against  the  peace  and  dignity  of  the  state." 

Approved  in  King  v.  State,  55  Tex.  Cr.  146.  115  S.  W.  585,  fol- 
lowing rule. 

27  Tex.  Ap.  539-562,  11  B.  W.  633,  ZWICHEB  T.  STATE. 

Where  Verdict  Fails  to  Specify  the  Degree  of  Murder  of  which 
defendant  is  found  guilty,  a  new  trial  will  be  awarded. 
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Approved  in  Johnson  ▼.  State,  30  Tex.  Ap.  421,  28  Am.  St.  Bep. 
932,  17  S.  W.  1071,  reveraing  verdiet  not  specifying  degree  of  mur- 
der.   See  note,  16  Am.  St.  Bep.  20. 

InBtmctioii  to  Acquit  if  Jury  "HaTO  on  Their  Minds,  arising  from 
the  evidence,  a  reasonable  doubt  as  to  guilt  of  defendant,"  is  suf- 
ficient. 

Approved  in  Tomlinson  v.  State  (Tex.  Cr.),  43  S.  W.  332,  reaffirm- 
ing rule;  Villereal  v.  State  (Tex.  Or.),  61  S.  W.  716,  Powell  v.  State 
(Tex.  Cr.),  69  S.  W.  1114,  and  Suit  v.  State,  30  Tex.  Ap.  325,  17 
S.  W.  460,  all  upholding  charges  on  reasonable  doubt.  See  note,  16 
Am.  St.  Bep.  410. 

27  Tez.  Ap.  5e2-566,  11  8.  W.  627,  KEULY  T.  STATE. 

Where  Evidence  Shorn  That  One  Party  FroTOked  Conflict,  and  the 
other  acted  on  apparent  necessity  in  resisting,  charge  on  mutual  com- 
bat is  erroneous. 

Approved  in  Havard  v.  State,  55  Tex.  Cr.  216,  115  8.  W.  1186,  fol- 
lowing rule;  Stringfellow  v.  State,  42  Tex.  Cr.  591,  61  S.  W.  720, 
holding  no  mutual  combat,  where  deceased  attacked  accused  and 
struggle  ensued;  McCandless  ▼.  State,  42  Tex.  6t.  60,  57  S.  W.  673, 
holding  killing  justified  where  deceased  attacked  accused  with  stone 
and  pistol.     See  notes,  15  Am.  St.  Bep.  263;  2  L.  B.  A.  (n.  s.)  61. 

27  Tex.  Ap.  567-568,  11  Am.  St.  Bep.  203,  11    8.  W.  525,  KINO  ▼. 
8Ute. 

Where  Instrument  is  so  Incomplete  as  not  to  be  the  basis  of  any 
legal  liability,  then,  to  make  it  the  technical  subject  of  forgery,  in- 
dictment must  aver  facts  investing  it  with  legal  force. 

Approved  in  State  v.  Floyd,  169  Ind.  140,  81  N.  E.  1154,  following 
rule;  Tracy  v.  State,  49  Tex.  Cr.  40,  90  S.  W.  309,  holding  that  an 
instrument  to  be  subject  of  forgery  must  show  apparently  on  its  face 
that  it  be  good  and  valid;  Territory  of  Oklahoma  v.  Delana,  3  Okl. 
580,  41  Pac.  620,  holding  forgery  of  clerk's  unauthorized  juror's  cer- 
tificate not  a  crime;  Daud  v.  State,  34  Tex.  Cr.  465,  31  S.  W.  377,  up- 
holding conviction  for  forgery  of  railroad  time-check,  explained  by 
allegation  and  proof;  Carder  v.  State,  35  Tex.  Cr.  108,  31  S.  W.  678, 
reversing  conviction  for  forgery  of  unexplained  agreement  not  im- 
porting liability;  Womble  v.  State,  39  Tex.  Cr.  26,  44  S.  W.  828,  re- 
versing conviction  for  forgery  of  unexplained  order  not  importing 
liability;  Cagle  ▼.  State,  39  Tex.  Cr.  112,  44  S.  W.  1098,  reversing 
conviction  for  forgery  of  release  of  landlord's  lien  where  relations 
of  parties  were  not  shown;  Lynch  v.  State,  41  Tex.  Cr.  211,  53  S.  W. 
694,  reversing  conviction  for  raising  weight  figures  in  receipt  for 
cotton  where  liability  thereon  was  not  shown;  Territory  v.  De  Lena, 
3  Okl.  580,  41  Pac.  620,  holding  forgery  of  clerk's  unauthorized 
juror's  certificate  not  a  crime;  dissenting  opinion  in  Caffey  v.  State, 
36  Tex.  Cr.  203,  204,  36  S.  W.  84,  85,  majority  reversing  conviction 
for  forgery  of  teacher's  voucher  not  accompanied  by  necessary  affi- 
davit. See  notes,  13  Am.  St.  Bep.  381;  54  L.  B.  A.  798;  24  L.  B.  A. 
43. 

27  Tex.  Ap.  569,  11  S.  W.  636,  DAILEY  T.  STATE. 

Indictment  for  Playing  Cards  at  Public  Place,  to  wit,  a  "gin,**  is 
insufficient,  without  alleging  facts  making  it  a  public  place. 

Approved  in  HuiFman  v.  State,  49  Tex.  Cr.  320,  92  S.  W.  419,  in- 
formation alleging  disturbance  in    public  place,  to  wit,  "boarding- 
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house,"  is  defective  by  failing  to  allege  facts  making  such  house  pub- 
lic place;  Nail  v.  State  (Tex.  Cr.),  50  S.  W.  705,  holding  indictment 
for  playing  cards  in  "room  which  is  a  common  resort  for  gaming/' 
insufficient. 

27  Tte,  Ap.  570-671,  11  8.  W.  636,  GBEEN  T.  STATE. 

Ih  Prosecution  for  Theft  Eyidence  Showing  Property  was  Taken 
under  mistake  of  fact  and  claim  of  right  is  insufficient  to  support 
conviction. 

See  note,  101  Am.  St.  Bep.  522. 

27  Tex.  Ap.  580-686,  11  &  W.  640,  MANK  ▼.  STATE. 

Where  Evidence  Olven  by  Sheriff  relating  to  custody  of  certain 
foreign  coins  of  same  kind  as  those  taken,  but  no  possession  of  those 
particular  coins  shown,  conviction  is  improper. 

See  note,  12  L.  B.  A.  (n.  s.)  218. 

27  Tex.  Ap.  590-591,  11  S.  W.  640,  LYNN  ▼.  STATE. 

In  Prosecution  for  Playing  Cards  at  Public  Place,  state  must  prove 
that  at  time  when  defendant  played  the  house  was  a  place  of  resort. 

Approved  in  Hopkins  v.  State  (Tex.  Cr.),  33  S.  W.  975,  reversing 
conviction  where  defendants  played  cards  in  seed-house  never  before 
used  for  gaming;  Simons  v.  State,  56  Tex.  Cr.  340,  120  S.  W.  209, 
holding  defendant's  private  residence  to  be  gambling  house  where 
proof  showed  all  indicia  and  full  equipment;  Herrin  v.  State,  50  Tex. 
Cr.  352,  97  S.  W.  89,  evidence  showing  private  house  was  used  for 
gambling  purposes  is  sufficient  to  show  that  such  place  was  common 
resort   for   gambling. 

27  TeK.  Ap.  608-616,  11  Am.  St.  Bep.  205,  11  8.  W.  639,  COFFELT  T. 
STATE. 

Where  Indictment  for  Bobbery  Describes  Money  as  "lawful  money 
of  the  United  States,"  it  must  be  so  proved. 

Approved  in  Wofford  v.  State,  29  Tex.  Ap.  537,  16  S.  W.  535,  hold- 
ing indictment  alleging  theft  of  "$5,000  in  money,  of  the  value  of 
five  thousand  dollars,"  sufficient. 

Distinguished  in  Tracey  v.  State,  46  Neb.  370,  64  N.  W.  1071,  alle- 
gation of  "good  and  lawful  money  of  United  States"  is  surplusage, 
and  need  not  be  proven,  under  statute. 

Where  Man  Cocked  Pistol  and  Pointed  It  at  Another  and  thus  ob- 
tained his  money,  it  was  a  "taking  by  assault  or  violence  or  putting 
in  fear"  under  Penal  Code,  article  722. 

See  note,  57  L.  B.  A.  445. 

27  Tex.  Ap.  617-620,  11  a  W.  638,  MA8SIE  ▼.  STATE. 

Fact  That  Defendant  Assaulted  Prosecutor  with  a  whip,  in  order 
to  resist  an  illegal  arrest^  is  insufficient  to  sustain  conviction  for  ag- 
gravated assault. 

Approved  in  Brown  y.  State,  43  Tex.  Cr.  415,  66  S.  W.  548,  an 
acquittal  for  aggravated  assault  on  an  officer  acquits  for  simple  as- 
sault also  where  prosecutor  not  legal  officer.  See  notes,  84  Am.  St. 
Bep.  699;  8  L.  B.  A.  535. 

27  Tex.  Ap.  62S-628,  11  S.  W.  781,  HANNAH  T.  STATE. 

Oharge,  That  "Ho  Justify  Conviction  on  Circumstantial   Evidence 
alone,  the  facts  relied  on  must  be  absolutely  incompatible  with  inno* 
eence  of  accused,"  is  erroneous. 
5  Tex.  Notee— 47 
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Approved  in  Williamson  v.  State,  30  Tex.  Ap.  331,  17  S.  W.  722, 
holding  similar  charge  on  circumstantial  evidence   herein  insufficient. 

27  Tex.  Ap.  628-635,  11  Am.  8t  Bep.  207,  11  8.  W.  669,  EX  PABTE 
B0BEBT80N. 

Fine  Imposed  for  Contempt  is  not  a  Debt,  within  meaning  of  Bill 
of  Rights  providing  that  no  person  shall  be  imprisoned  for  debt. 

Approved  in  Swanson  v.  City  of  Ottumwa,  118  Iowa,  171,  91  N.  W. 
1052,  59  L.  R.  A.  620,  following  rule;  State  v.  Brewer,  38  S.  C.  269. 
37  Am.  St.  Rep.  757,  16  So.  1003,  19  L.  R.  A.  362,  in  bastardy  prose 
cution,  money  required  to  be  paid  by  defendant  is  not  a  "debt"  and 
he  may  be  imprisoned  for  nonpayment.  .  See  notes,  32  Am.  St.  Rep. 
146;  34  L.  R.  A.  653. 

Judgment  and  Commitment  for  Contempt  aghinst  constable  refusing 
to  execute  writ  are  void  without  recital  that  it  was  within  his  power 
to  execute  the  writ. 

Approved  in  Goodfellow  v.  State,  53  Tex.  Cr.  472,  110  8.  W.  755, 
following  rule;  Lutz  v.  District  Court,  29  Nev.  153,  86  Pac.  445,  hold- 
ing that  affidavit  upon  which  contempt  proceedings  were  started 
should  allege  petitioner's  ability  to  make  payments  required  of  him; 
Ex  parte  Kearby,  35  Tex.  Cr.  539,  644,  34  S.  W.  636,  964,  party  should 
not  be  imprisoned  for  contempt  until  judgment  is  entered  and  writ 
of  commitment  issued;  dissenting  opinion  in  Ex  parte  Duncan  (Tex. 
Cr.),  62  S.  W.  763,  majority  holding  judgment  of  conviction  for  con- 
tempt which  recites  facts  i3  not  conclusive  in  habeas  corpus  proceed- 
ing. See  notes,  14  Am.  St.  Rep.  195;  27  Am.  St.  Rep.  319;  37  Am. 
St.  Rep.  60,  86;  37  Am.  St.  Rep.  763;  41  Am.  St.  Rep.  387;  59  Am.  St. 
Rep.  117;  117  Am.  St.  Rep.  955. 

Contempts  are  Either  Criminal  or  Civil. 

See  note,  99  Am.  St.  Rep.  675. 

CIyU  Contempt  of  Court  Consists  In  Failure  or  refusal  to  perform 
an  act  ordered  by  court  for  benefit  of  another  party. 

Approved  in  State  v.  Downing,  40  Or.  322,  66  Pac.  921,  following 
rule. 

Criminal  Contempt  of  Court  Consists  in  Doing  of  Act  which  ob- 
structs the  administration  of  justice  or  tends  to  bring  the  court  into 
disrepute. 

Approved  in  State  v.  Downing,  40  Or.  323,  66  Pac.  921,  following 
rule. 

27  Tex.  Ap.  635-6S8,  11  Am.  St  Bep.  214,  11  8.  W.  641,  BIBD  T. 
STATE. 

"Living  Together,"  Within  Purview  of  Coda  Definition  of  adultery, 
means  abiding  together  in  same  habitation  as  a  common  residing 
place. 

Approved  in  Burnett  v.  State,  44  Tex.  Cr.  227,  70  S.  W.  208,  and 
Massey  v.  State  (Tex.  Cr.),  66  S.  W.  912,  both  reaffirming  rule;  Shaw 
V.  State,  49  Tex.  Cr.  380,  91  S.  W.  1087,  in  prosecution  for  adultery 
it  is  sufficient  to  support  conviction  if  parties  live  together  and  have 
carnal  intercourse;  McCabe  v.  State,  34  Tex.  Cr.  419,  30  S.  W.  1063, 
Thomas  v.  State,  28  Tex.  Cr.  300,  12  S.  W.  1099,  both  applying  rule 
in  prosecution  for  fornication;  Wood  v.  State  (Tex.  Cr.),  51  S.  W. 
235,  where  indictment  charges  adultery  without  living  together  and 
proof  shows  living  together,  variance  is  fatal;  Bradshaw  v.  State 
(Tex.  Cr.),  61  S.  W.  714,  holding  proof  that  parties  lived  in  same 
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house  but  oecupyiog  separate  rooms  insufHcient.  See  notes,  14  Am. 
St.  Bep.  890;  16  Am.  St.  Bep.  52;  53  Am.  St.  Rep.  488;  113  Am.  St. 
Eep.  273. 

27  Tex.  Ap.  638-641,  11  a  W.  643,  WHITE  T.  STATE. 

Indictment  for  Injury  to  Fende  is  Improperly  Brought  under  article 
683,  Penal  Code,  which  provides  for  acts  injuring  property  not  other- 
wise provided  for. 

Approved  in  Joy  v.  State,  41  Tex.  Or.  49,  51  8.  W.  934,  in  prosecu- 
tion for  cutting  fences,  possessory  ownership  may  be  proved  by  parol. 

27  Tex.  Ap.  641-690,  11  Am.  St.  Bep.  216,  11  a  W.  672,  McDADE  T. 
STATE. 

In  Murder  Case,  Charge  on  Manslau^ter  is  properly  refused  where 
evidence  does  not  establish  "adequate  cause,"  nor  show  purpose  of 
deceased  to  execute  threats  previously  made  by  him. 

Approved  in  Snell  v.  State,  56  Tex.  Cr.  304,  119  S.  W.  861,  follow- 
ing rule;  Ex  parte  Taylor,  33  Tex.  Cr.  537,  28  S.  W.  957,  threats  alone 
will  not  extenuate  homicide  without  reasonable  appearance  of  dan- 
ger.   See  note,  28  Am.  St.  Rep.  115. 

Instmctioa  That  Defendant  is  Presumed  Innocent  until  guilt  is  es- 
tablished by  the  evidence  beyond  reasonable  doubt  is  sufficient,  al- 
though omitting  statutory  word  "legal"  before  the  word  "evidence." 

Reaffirmed  in  Williams  v.  State,  35  Tex.  Cr.  607,  34  S.  W.  943.  See 
notes,  13  Am.  St.  Rep.  710;  28  Am.  St.  Rep.  933;  48  Am.  St.  Rep.  567. 

Where  Defendant  Himself  Elicited  adverse  testimony  he  cannot  be 
heard  to  complain. 

See  note,  82  Am.  St.  Rep.  57. 

27  Tex.  Ap.  690-694,  11  8.  W.  646,  NTJCEOLLS  T.  STATE. 

Testimony  of  State's  Witnesses  ae  to  Declarations  of  another  re- 
garding the  stolen  property,  not  made  in  defendant's  presence,  is  in- 
admissible as  hearsay. 

Approved  in  State  v.  Ah  Lee,  18  Or.  544,  23  Pae.  426,  rejecting 
hearsay  evidence  to  establish  time  of  fight. 

27  Tex.  Ap.  700-701,  11  S.  W.  646,  POWEBS  v.  STATE. 

Brother  In  Law  of  Owner  of  Stolen  Horses  is  incompetent  to  act 
as  juror  on  trial  of  defendant  for  horse  theft. 

Approved  in  Stringfellow  v.  State,  42  Tex.  Cr.  692,  61  S.  W.  721, 
holding  juror  disqualified  where  his  wife  and  deceased's  wife  were 
first  cousins. 

Where  by  Mistake  Jnror  Answered  Erroneonsly  that  he  is  not  re- 
lated to  person  injured  by  offense  charged,  and  fact  of  relationship 
is  not  discovered  till  after  conviction,  it  is  ground  for  new  trial. 

See  note,  18  L.  B.  A.  477. 

27  Tex.  Ap.  701-70S,  11  a  W.  646,  BBOOKIK  t.  STATE. 

On  Trial  for  Perjury,  Charge  is  Erroneone  where  it  omits  to  in- 
fltruet  that  conviction  could  not  be  had  unless  on  testimony  of  twe 
credible  witnesses,  or  one  strongly  corroborated. 

Beaffirmed  in  Aguierre  v.  State,  31  Tex.  Cr.  620,  21  S.  W.  257.  See 
note,  13  Am.  St.  Bep.  666. 

27  Tex.  Ap.  709-740,  11  B.  W.  723,  OAHN  T.  STATE. 

Where  All  Qpecial  Veniremen  Served  Do  not  Appear,  it  is  error  to 
Tefnee  compulsory  process  to  procure  their  attendance,  and  to  refise 
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to  tender  defendant  the  regular  jury  panel,  before  ordering  a  special 
venire  returnable  instanter. 

Approved  in  Bates  v.  State,  43  Tex.  Or.  590,  67  8.  W.  504,  holding 
error  to  force  defendant  to  use  jury  for  the  week  after  exhausting 
special  venire;  Hudson  v.  State,  28  Tex.  Ap.  337,  338,  13  S.  W.  389, 
upholding  court's  action  in  passing  names  of  regular  jurors  engaged 
fti  another  trial;  Sinclair  v.  State,  35  Tex.  Cr.  132,  32  S.  W.  531,  up- 
holding court's  examination  of  summoned  juror  after  his  name  had 
been  passed  for  his  absence;  Spears  v.  State,  41  Tex.  Cr.  532,  56  S.  W. 
348,  upholding  order  requiring  examination  of  regular  venireman 
before  extra  talesmen;  Moody  v.  State,  43  Tex.  Cr.  169,  63  S.  W.  641, 
holding  error  to  refuse  to  postpone  trial  where  twelve  of  special  venire 
were  engaged  in  another  case. 

Overruled  in  Weathersby  v.  State,  29  Tex.  Ap.  307,  15  S.  W.  825, 
under  Be  vised  Code  defendant  cannot  have  regular  jury  called  to  com- 
plete panel,  before  talesmen  are  ordered  from  county. 

Definition  of  Malice  as  "a  Settled  Purpose  or  intention  to  serioosly 
injure  or  destroy  another,"  is  erroneous  as  including  justifiable  homi- 
cide. 

Approved  in  State  v.  Yaughan,  22  Nev.  302,  39  Pae.  736,  Gonzales 
V.  State,  28  Tex.  Ap.  135,  12  S.  W.  734,  both  holding  definition  of 
"malice"  embracing  excusarble  homicide  erroneous;  dissenting  opinion 
in  Cain  v.  State,  42  Tex.  Cr.  218,  59  S.  W.  279,  majority  upholding 
definition  of  "malice  aforethought"  as  the  wicked  intent  with  which 
a  man  wOlfnlly  does  a  wrongful  act.    See  note,  14  Am.  St.  Bep.  882. 

Transcript  on  Appeal  Should  Contain  Only  Such  Matter  as  is  essen- 
tial to  an  intelligible  consideration  of  questions  involved,  without  un- 
necessary repetition. 

Approved  in  State  v.  Baker,  33  W.  Va.  374,  10  S.  E.  659,  McGee 
V.  Long,  83  Ga.  161,  9  S.  E.  1108,  both  refusing  to  consider  alleged 
materiality  of  evidence  embodied  in  lengthy  transcripts  of  proceed- 
ings. 

Ab  a  Predicate  for  Introduction  of  Dying  Declarations  it  must  be 
shown  that  deceased  was  sane  and  such  declarations  were  made  vol- 
untarily and  not  in  answer  to  questions  likely  to  prompt. 

See  notes,  86  Am.  St.  Bep.  640,  644;  56  L.  B.  A.  388. 

If  Accused  Proyoked  Contest  but  not  With  Intent  to  Kill  or  do 
serious  bodily  injury,  he  would  not  by  such  provocation  be  wholly 
deprived  of  right  of  self-defense,  but  in  such  case  self-defense  might 
be  availed  of  to  reduce  degree  of  homicida 

See  note,  45  L.  B.  A.  693. 

Statements  of  Accused  While  Under  Arrest  as  to  how  and  why  he 
killed  deceased,  are  inadmissible. 

See  note,  19  L.  B.  A.  734,  743. 
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28  Tex.  Ap.  1-5,  11  S.  W.  636,  WEST  y.  STATE. 

A  General  Bole  u  to  Venue  and  Jnrladiction  is  that  the  proof 
must  establish  a  complet«  commission  of  the  offense  in  the  county 
where  the  offense  is  laid. 

Approved  in  Sims  t.  State,  2S  Tex.  Ap.  448,  13  S.  W.  654,  prose- 
cution for  swindling  can  only  be  maintained  in  county  where  prop- 
erty is  acquired. 

Where  Property  1b  Stolen  in  One  County  and  carried  by  the  of- 
fender into  another,  he  may  be  prosecuted  either  in  the  county 
where  he  took  the  property  or  in  any  other  county  through  or  in 
which  he  may  have  carried  the  same. 

IHstinguished  in  Nichols  t.  State,  28  Tex.  Ap.  108,  12  S.  W.  501, 
district  court  of  county  in  which  theft  from  the  person  was  com- 
mitted alone  has  jurisdiction  of  offense. 

28  Tez.  Ap.  5-9,  11  8.  W.  676,  BAEEB  t.  STATE. 

It  18  Error  to  Admit  in  Evidence  Facts  which  have  no  connec- 
tion with  crime  charged  and  are  calculated  to  prejudice  minds  of 
jury. 

Approved  in  Walburn  v.  Territory  of  Oklahoma,  9  Okl.  30,  59  Pae. 
974,  following  rule. 

28  Tez.  Ap.  12-13,  11  S.  W.  677,  BONAHOE  t.  STATE. 

Continuance  Should  be  Granted  When  Application  Shows  Dae  Dili- 
gence to  secure  absent  testimony. 

Approved  in  Dyer  v.  State,  47  Tex.  Or.  260,  83  8.  W.  194,  fol- 
lowing rule. 

28  Tex.  Apw  17-27,  11  S.  W.  667,  JOHNSON  T.  STATE. 

A  Charge  upon  Circumstantial  Evidence  is  not  demanded  when 
the  case  is  not  one  of  circumstantial  evidence. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  8.  W.  817, 
charge  upon  circumstantial  evidence,  though  not  required^  is  not 
reversible  error.    See  note,  69  L.  B.  A.  206. 

(741) 
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Husband  and  Wife  may,  In  All  Griminal  Actlona,  be  witnesses 
for  each  other,  but  thej  shall  in  no  case  testify  against  each  other, 
except   in   a   criminal   prosecution   by   one   against  tbe   other. 

Approved  in  Miller  v.  State,  37  Tex.  Cr.  577,  40  S.  W.  314,  wife 
not  competent  to  testify  against  her  husband  in  trial  for  abortion 
on  her  previous  to  their  marriage. 

Where  Defendant  Proyed  Tbat  Deceased  was  a  Daageroiu  Man, 
an   indictment   against   deceased   is   admissible   in   evidence. 

Approved   in   Glenewinkel   v.   State    (Tex.   Cr.),  61   S.  W.  124,  it  j 

was  error  to  exclude  evidence  showing  defendant's  desire  to  avoid 
a  difficulty  with  deceased  and  thereby  his  peaceable  character.  See 
notes,  124  Am.  St.  Rep.   1034;   3  L.  R.  A.    (n.  s.)   373. 

Cross-examination  of  tlie  Spouse  must  be  Confined  Strictly  to  the 
matters   to   which   she   testified   on   the   examination   in   chief. 

Approved  in   Stewart  v.   State,   52   Tex.   Cr.  281,   106   S.   W.   688,  | 

following  rule;  Richards  v.  State,  53  Tex.  Cr.  413,  110  S.  W.  439, 
and  Marsh  v.  State,  54  Tex.  Cr.  148,  112  S.  W.  323,  both  holding 
in  prosecution  for  murder  where  wife  of  defendant  testified  that 
deceased  had  assaulted  her,  it  was  error  to  question  her  on  cross- 
examination,  as  to  matters  not  .applicable  to  such  testimony;  Jones 
v.  State,  38  Tex.  Cr.  100,  70  Am.  St.  Rep.  724,-  40  S.  W.  809,  where 
wife  is  cross-examined  on  matters  outside  of  her  testimony  on  direct 
examination  and  matters  elicited  are  material,  it  will  constitute  re- 
versible error. 

28  Tex.  Ap.  27-28,  11  8.  W.  GTZ,  BZ  PARTE  SPRINQFIELD. 

After  Indictment  Found,  the  Writ  of  Habeas  Corpus  must  be 
made  returnable  in  the  county  wherein  the  offense  was  committed. 

Reaffirmed  in  Ex  parte  Graham  (Tex.  Cr.),  64  S.  W.  933. 

28  Tex.  Ap.  29^-30,  11  B,  W.  679,  BABMES  T.  STATE. 

Evidence  of  Another  Contemporaneous  Crime  is  Admissible,  but 
the  charge  of  the  court  must  limit  this  evidence  to  the  purpose  for 
which  it  is   admissible. 

Approved  in  Thornley  v.  State,  36  Tex.  Cr.  124,  61  Am.  St.  Rep. 
839,  35  S.  W.  982,  failure  of  court,  in  its  charge,  to  limit  evidence 
of  passing  of  another  forged  instrument  was  reversible  error,  though 
not  excepted  to;  Martin  v.  State,  36  Tex.  Cr.  127,  35  S.  W.  977, 
reversing  for  failure  to  limit  such  testimony,  though  no  exception 
taken.     See  note,  62  L.  R.  A.  351. 

28  Tex.  Ap.  30-34,  11  a  W.  680,  BUMBO  T.  STATE. 

Unless  a  Person  Acquired  Possession  of  Property  by  means  of 
a  false  pretext,  or  with  intent  at  the  very  time  of  obtaining  the 
property  of  depriving  the  owner  of  the  value  thereof  and  appro- 
priating the  same  to  his  own  use,  he  would  not  be  guilty  of  the 
theft  of  the  same. 

Approved  in  Williams  v.  State,  30  Tex.  Ap.  155,  16  S.  W.  760, 
a  person  indicted  for  general  theft  cannot  be  convicted  for  offense 
denounced  in  article  742a  of  Penal  Code.  See  note,  88  Am.  St. 
Rep.  582.  I 

On  Question  Whether  or  not  Defendant  Intended  to  steal  mare  ' 

when  he  obtained  possession  of  her  to  go  to  certain  county,  any  act 
or  word  of  his  explanatory  of  his  possession  on  bis  route  to  that 
county  is  res  gestae. 

See  note,  19  L.  R.  A.  738. 
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28  Tex.  Ap.  34-41,  12  B.  W.  404,  WATSON  y.  STATE. 

Tlie  Allegation  in  an  Indictment  that  defendant  and  another 
"acted  together"  is  regarded   as  mere  surplusage. 

Approved  in  Finney  v.  State,  29  Tex.  Ap.  185,  15  S.  W.  175,  and 
Towls  V.  State  (Tex.  Cr.),  26  S.  W.  990,  both  reaffirming  rule;  Log- 
gins  v.  State,  32  Tex.  Cr.  359,  24  S.  W.  408,  indictment  against  two 
persons  for  breaking  into  jail  need  not  allege  that  they  acted  to- 
gether; Gallagher  v.  State,  34  Tex.  Cr.  307,  30  S.  W.  557,  indictment 
for  robbery  against  two  persons  need  not  allege  they  acted  together; 
Johnson  v.  State  (Tex.  Cr.),  24  S.  W.  94,  it  was  not  error  to  refuse 
to  instruct  that  want  of  consent  of  either  of  possessors  of  stolen 
property  must  be  shown;  Bankin  v.  State,  42  Tex.  Cr.  2,  56  S.  W. 
930,  where  indictment  charged  joint  ownership  and  proof  showed 
ownership  in  only  one,  the  variance  was  not  fatal;  Dent  v.  State, 
43  Tex.  Cr.  151,  65  S.  W.  634,  indictment  charging  offense  of  aiding 
one  to  evade  execution  of  sentence  need  not  allege  crime  for  which 
sentence  was  imposed. 

Objections  to  Bemarks  of  Connsel,  When  Made  for  tlie  First  Time 
on  motion  for  new  trial,  cannot  be  considered  unless  defendant  suf- 
fered  injury  therefrom. 

Reaffirmed  in  Barber  v.  State,  35  Tex.  Cr.  73,  31  8.  W.  649. 
Approved  in  Dies  v.  State,  56  Tex.  Cr.  36,  117  S.  W.  981,  and 
Davis  V.  State,  54  Tex.  Cr.  250,  114  S.  W.  373,  both  holding  unless 
remarks  of  counsel  for  state  are  obviously  of  character  to  impair 
rights  of  defendant,  they  will  not  be  considered  for  reversal  unless 
charge  withdrawing  same  from  consideration  of  jury  was  asked 
and  refused   and  exception  reserved. 

Charge  on  Alibi  Should  State  of  what  alibi  consists. 

Distinguished  in  Tinsley  v.  State,  52  Tex.  Cr.  98,  106  S.  W.  351, 
holding  better  practice  not  to  attempt  to  define  technical  terms  such 
as  alibi. 

28  Tex.  Ap.  43-44,  11  S.  W.  782,  EX  PABTE  BOBEBTa 

A  Resident  Citizen  of  a  City,  Which  by  Its  Charter  exercises  con- 
trol over  streets  within  its  limits,  cannot  be  required  to  perform 
labor, upon  public  roads  outside  such  limits. 

Approved  in  dissenting  opinion  in  Bluitt  v.  State,  56  Tex.  Cr. 
532,  121  S.  W.  172,  majority  holding  legislature  is  clothed  with 
authority  to  pass  laws  for  maintenance  of  public  roads  and  to  give 
control  to  the  county  commiseion-er's  court  over  citizens  residing 
in  incorporated  cities  and  towns. 

Distinguished  in  Bluitt  v.  State,  56  Tex.  Cr.  530,  121  S.  W.  170, 
holding  legislature  is  clothed  with  authority  to  pass  laws  for  main- 
tenance of  public  roads  and  to  give  control  to  the  county  com- 
missioners' court  over  citizens  residing  in  incorporated  cities  and 
towns. 

28  Tex.  Ap.  44-45,  11  8.  W.  832,  CAMPBELL  t.  STATE. 

Temporary  Besidenca  of  a  Person  is  His  Home,  and  is  his  own 
premises,  within  statute  relating  to  carrying  of  weapons. 

Approved  in  Mays  v.  State,  51  Tex.  Cr.  35,  101  S.  W.  234,  trav- 
eler is  not  guilty  of  xmlawfully  carrying  a  pistol  because  he  merely 
•topped  at  a  lunch  counter;  Sanderson  v.  State  (Tex.  Cr.),  50  S.  W. 
348,  a  person  has  a  right  to  carry  a  pistol  on  premises  in  his  pos- 
session and  under  his  control;  Jones  t.  State^  55  Ark.  188,  17  S.  W. 
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719,  landlord  has  no  right  to  carry  pistol  on  premises  of  tenant  in 
wrongful  possession. 

It  iB  No  Violatloii  of  the  Law  for  a  Person  to  Carry  a  Pistol 
from  his  temporary  to  his  permanent  residence. 

Approved  in  Boisseau  t.  State  (Tez.  Ap.),  15  S.  W.  118,  a  person 
has  a  right  to  carry  a  pistol  from  his  residence  to  his  place  of 
business,  for  purpose  of  cleaning  it;  Ball  v.  State  (Tex.  Civ.),  25 
S.  W.  627,  person  has  right  to  carry  a  pistol  on  public  road  on 
premises  where  he  lives. 

i^istinguished  in  Chambers  t.  State,  34  Tez.  Cr.  294,  30  S.  W. 
357,  habitual  carrying  of  pistol  between  one's  place  of  business  and 
one's  residence  is  unlawful. 

A  Person  Qoing  from  Hla  Temporary  Home  In  One  Oomi^  to  his 
permanent  residence  in  another  county  is  a  traveler. 

Approved  in  Price  t.  State,  34  Tex.  Cr.  102,  29  S.  W.  473,  a  person 
going  from  home  of  his  father  in  law  in  one  county  to  his  own  home 
in  another  county,  and  camping  over  night,  is  a  traveler;  Ball  v. 
State  (Tex.  Cr.),  38  S.  W.  773,  person  going  from  his  home  to  place 
where  he  intends  to  procure  a  writ  of  sequestration  is  not  a  trav- 
eler. 

28  Tex.  Ap.  45-^1,  11  a  W.  832,  FOSTER  t.  8TATB. 

It  is  a  Material  Error  for  Court  to  Omit  to  Instmct  the  jury  to 
consider  impeaching  evidence  only  for  the  purpose  for  which  it  was 
admitted. 

Beaffirmed  in  Thompson  v.  State,  29  Tex.  Ap.  209,  15  S.  W.  206; 
Paris  T.  State,  35  Tex.  Cr.  95,  31  S.  W.  857. 

28  Tex.  Ap.  51^54,  19  Am.  St  Bep.  811,  11  8.  W.  835,  CBOWDEB 
T.  STATE. 

Where  Facta  and  Circmnstancea  Contatned  in  the  Confession  of 
the  accused  are  found  to  be  true  from  other  sources  than  the  ac- 
cused's statement,  the  confession  is  admissible  in  evidence. 

See  notes,  19  Am.  St.  Bep.  853;  23  Am.  St.  Bep.  537;  25  Am.  St. 
Bep.  716;  73  Am.  St.  Bep.  946;  53  L.  B.  A.  407. 

28  Tex.  Ap.  66-n66,  11  8.  W.  834,  BOOUEMOBE  y.  STATE. 

Conviction  for  Crime  cannot  be  had  upon  the  uncorroborated 
testimony  of  an  accomplice. 

See  note,  98  Am.  St.  Bep.  173. 

28  Tex.  Ap.  56-^7,  11  8.  W.  834,  SNEED  T.  STATE. 

Defendant  cannot  be  Convicted  of  the  Offense  of  willfully  ob- 
structing public  road,  unless  it  be  shown  that  he  willfully  obstructed 
the  road  in  question. 

Beaffirmed  in  Laroe  v.  State,  30  Tex.  Ap.  377,  17  S.  W.  936. 

In  Defining  the  Word  "Willfully"  the  court  erred  in  failing  to 
instruct  that  an  act  is  willful  when  it  is  done  without  reasonable 
ground  to  believe  it  to  be  lawful. 

Approved  in  Sanders  v.  State  (Tex.  Cr.),  26  S.  W.  62,  obstruc- 
tion of  highway,  knowingly,  in  obedience  to  orders  of  a  superior  is 
willful. 

28  Tex.  Ap.  57-61,  11  8.  W.  927,  MUSGBAVE  T.  STATE. 

Evidence  of  an  Extraneous  Crime  is  Admissible  when  it  is  neces- 
sary to  establish  identity  in  developing  the  res  gestae  or  to  com- 
plete the  chain  of  circumftances  to  establish  guilt. 
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Approved  in  Kelley  ▼.  State,  31  Tex.  Gr.  213,  20  S.  W.  365,  evi- 
dence of  another  burglary  properly  admitted;  Schwen  t.  State,  87 
Tex.  Or.  371,  35  S.  W.  173,  testimony  tending  to  show  defendants 
were  thieves  .generally  is  not  admissible.  See  notes,  105  Am.  St. 
Bep.  986;  62  L.  B.  A.  199. 

VHiere  the  Facts  Stated  In  a  Gonfession  Do  not  Conduce  to  es- 
tablish the  guilt  pt  the  defendant,  the  confession  is  not  admissible. 

Approved  in  Jackson  v.  State,  29  Tex.  Ap.  463,  16  S.  W.  248,  a 
confession,  the  statements  of  which  were  found  to  be  true  from  the 
information  it  gave,  was  properly  admitted  in  evidence;  Wiseman 
V.  State,  33  Tex.  Gr.  385,  26  S.  W.  627,  confession  made  after  ac- 
cused had  delivered  stolen  property  to  officer  is  inadmissible.  See 
notes,  19  Am.  St.  Bep.  853;  53  L.  B.  A.  407. 

Distinguished  in  State  v.  Ellington,  4  Idaho,  537,  40  Pac.  63,  hold- 
ing voluntary  statements  made  by  defendant  while  under  arrest 
are  admissible  in  evidence. 

28  Tex.  Ap.  61-65,  12  a  W.  405,  WOOD  y.  STATE. 

When  Any  Act,  Declaration  or  Writing  is  Admitted  In  Evidence, 
any  other  act,  declaration  or  writing  necessary  to  make  it  fully 
understood   is   admissible   though   otherwise   inadmissible. 

Approved  in  Smith  v.  State,  46  Tex.  Cr.  284,  108  Am.  St.  Bep. 
991,  81  S.  W.  943,  following  rule;  Green  v.  State,  54  Tex.  Cr.  7,  111 
S.  W.  935,  holding  in  prosecution  for  violating  local  option  law 
that  court  erred  in  refusing  to  permit  defense  to  show  interest  and 
motive  of  witness  for  state;  Pratt  v.  State,  53  Tex.  Cr.  285,  109 
S.  W.  140,  wnere  upon  trial  for  murder  declarations  of  defendant 
were  introduced  in  evidence  by  state  to  extent  only  that  he  had 
shot  deceased,  it  was  error  not  to  allow  defendant  to  introduce 
balance  of  such  declarations. 

Evidence  of  Bemarks  Made  by  Defendant  One  Month  before  al- 
leged time  of  commission  of  crime  is  admissible. 

Approved  in  Bawcom  v.  State,  49  Tex.  Cr.  418,  94  S.  W.  462, 
holding  in  prosecution  for  assault  with  intent  to  rape  that  declara- 
tion by  defendant  made  on  the  night  of  alleged  assault  is  admissible. 

28  Tex.  ApL  65-70,  11  8.  W.  1022,  BBOWN  T.  STATE. 

Where  tlie  Offense  is  One  Which  is  Made  a  Distinct  Grime  eo 
nomine  by  the  code,  it  is  sufficient  to  call  the  offense  simply  by 
the  code  name  in  a  bail  bond  taken  either  before  or  after  indict- 
ment, provided  that  after  indictment  the  same  offense  is  stated  in 
the  bond  as  is  charged  in  the  indictment. 

Approved  in  White  v.  State  (Tex.  Cr.),  74  S.  W.  770,  holding 
bailbond  not  objectionable  for  failure  to  state  whether  offense  was 
felony  or  misdemeanor;  Edwards  v.  State,  29  Tex.  Ap.  454,  16  S.  W. 
98,'  recognizance  insufficient  because  bringing  stolen  property  into 
the  state  is  not  an  offense  eo  nomine;  Lockhart  v.  State,  32  Tex. 
Cr.  150,  22  S.  W.  413,  bond  that  recites  offense  to  be  "theft  of  33 
sheep"  is  good. 

The  Time  When  the*  Forfeiture  was  Taken  must  be  Gorrectly 
stated  in  the  scire  facias,  or  the  variance  will  be  fatal. 

Beaffirmed  in  Highaw  v.  State  (Tex.  Ap.),  19  S.  W.  763. 

•'Wilkin"  and  "Wilkins^  are  not  the  Same  Name,  and  are  not  idem 
■onans. 
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Approved  in  State  ▼.  Mohr,  55  Mo.  Ap.  827,  'Vohr*'  and  "Moores" 
are  not  idem  sonans;  Taussig  y.  Glenn,  51  Fed.  411,  "Tanssing"  and 
"Taussig"  are  not  idem  sonans.  See  not«,  100  Am.  St.  Bep.  324, 
854. 

Embezzlement  iz  a  Distinct  Offenze  eo  nomine. 

Approved  in  Nichols  t.  State,  47  Tex.  Cr.  407,  83  S.  W.  1113,  fol- 
lowing rule. 

28  Tex.  Ap.  71-73,  12  8.  W.  406,  WHITE  T.  STATE. 

Where  the  Evidence  Eaises  the  Issue  of  the  Truth  of  the  explana- 
tion of  possession  of  recently  stolen  property,  it  was  error  fur  the 
court  to  refuse  to  charge  upon  that  issue. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  38  8.  W.  989,  Moore  v. 
State  (Tex.  Ap.),  12  S.  W.  407,  both  reaffirming  rule;  Franks  v. 
State,  36  Tex.  Cr.  151,  35  S.  W.  977,  it  was  error  to  charge  on  ex- 
planation of  recent  possession  of  stolen  property  where  defendant 
had  not   explained   such   possession. 

An  Erroneous  Charge  Though  Favorable  to  the  Defendant,  if  ex- 
cepted to,  is  reversible  error. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  charge 
upon   circumstantial   evidence    was   error. 

Denied  in  Green  v.  State,  32  Tex.  Cr.  299,  22  S.  W.  1095,  charge 
making  fear  of  "serious  bodily  injury"  one  of  elements  of  robbery, 
instead  of  "bodily  injury"  is  not  error. 

28  Tex.  Ap.  73-79,  11  8.  W.  929,  PUBYEAB  t.  STATE. 

Allegation  In  an  Indictment  That  the  Murdered  Child  is  without 
name  is  equivalent  to  alleging  that  the  name  is  unknown. 

Reaffirmed  in  Triggs  v.  State  (Tex.  Cr.),  53  S.  W.  104. 

Distinguished  in  McCloy  v.  State,  47  Tex.  Cr.  126,  122  Am.  St. 
Bep.  678,  80  S.  W.  525,  holding  indictment  for  murder  of  female 
child  must  allege  name  of  such  child  when  same  could  have  been 
easily  ascertained  by  grand  jury. 

Where  Circumstantial  Evidence  iz  Belied  upon  for  Conviction,  it 
is   error   for   court   not   to   insti'uct   upon   circumstantial   evidence. 

Approved  in  Early  v.  State,  50  Tex.  Cr.  351,  97  S.  W.  86,  follow- 
ing rule;  Barnes  v.  State,  53  Tex.  Cr.  630,  111  S.  W.  944,  holding 
on  trial  for  murder  where  defendant  confessed  killing  and  claimed 
self-defense,  court  did  not  err  in  refusing  special  instruction  on 
circumstantial  evidence;  Leftwich  v.  State,  34  Tex  Cr.  490,  31  S. 
W.  385,  failure  to  charge  on  circumstantial  evidence  in  case  of 
murder  in  second  degree  held  error;  dissenting  opinion  in  Cabrera 
V.  State,  56  Tex.  Cr.  168,  176,  183,  118  S.  W.  1067,  1071,  1075,  ma- 
jority holding  in  prosecution  for  murder  that  charge  on  circumstan- 
tial evidence  was  not  necessary,  though  there  was  no  positive  tea- 
timony  that  defendant  fired  shot  that  killed  deceased. 

Distinguished  in  Cabrera  v.  State,  56  Tex.  Cr.  149,  118  S.  W. 
1057,  holding  in  prosecution  for  murder  that  charge  on  circumstan- 
tial evidence  was  not  necessary  though  there  was  no  positive  testi- 
mony that  defendant  fired  shot  that  killed  deceased. 

No  Person  shall  be  Convicted  of  any  Degree  of  Homicide  unless 
the  body  of  the  deceased,  or  portions  of  it,  are  found  and  sufficiently 
identified  to  establish  the  death  of  the  person  charged  to  have 
been  killed. 
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Approved  in  McCowan  v.  State,  51  Tex.  Cr.  208,  100  S.  W.  1159, 
following  rule;  Jackson  v.  State,  29  Tex.  Cr.  464,  16  S.  W.  249, 
evidence  sufficient  to  establish  the  corpus  delicti;  Gay  v.  State,  42 
.  Tex.  Cr.  456,  60  S.  W.  773,  evidence  of  death  cannot  be  used  as 
evidence  of  identification  of  remains.  See  notes,  7  L.  R.  A.  (n.  s.) 
184;  68  L.  B.  A.  61. 

Modified  in  Gay  v.  State,  40  Tex.  Cr.  261,  49  S.  W.  618,  alleged 
remains  of  deceased  need  not  be  identified  beyond  a  reasonable 
doubt. 

Where  the  Proof  Establishes  the  Complicity  of  the  Principal  state's 
-witness  as  an  accomplice  to  crime,  charge  should  be  given  that  legal 
corroboration  was  indispensable. 

Approved  in  dissenting  opinion  in  McElroy  v.  State,  53  Tex.  Cr. 
60,  111  S.  W.  949,  majority  holding  where  court  submitted  question 
as  to  whether  or  not  witness  was  accomplice,  it  must  be  inferred 
that  jury  decided  such  witness  was  not  accomplice  from  fact  that 
there  was  no  corroborating  testimony. 

28  Tex.  Ap.  79-85,  12  S.  W.  408,  JACOBS  y.  ^TATE. 

In  the  Exception  to  the  Admission  of  Testimony  it  must  not  only 
show  that  the  testimony  was  offered,  but  must  show  that  it  went 
before  the  jury. 

Approved  in  Simms  t.  State,  32  Tex.  Cr.  278,  22  S.  W.  876, 
Rodgers  v.  State,  34  Tex.  Cr.  612,  31  S.  W.  651,  Isaacs  y.  State,  36 
Tex.  Cr.  532,  38  S.  W.  42,  Brooks  y.  State,  38  Tex.  Cr.  169,  31  S. 
W.  411,  Rogers  y.  State  (Tex.  Cr.),  31  S.  W.  386,  Smith  v.  State 
(Tex.  Cr.),  32  S.  W.  696,  and  Hutcherson  v.  State  (Tex.  Cr.),  35 
S.  W.  375,  all  reaffirming  rule;  Thompson  v.  State,  33  Tex.  Cr.  223, 
26  S.  W.  199,  bill  of  exceptions  which  fails  to  show  production  in 
evidence  of  garments  which  had  been  objected  to,  is  too  indefinite 
to  be  considered. 

Fact  That  an  Indictment  for  Murder  was  Pending  against  defend- 
ant at  time  of  the  homicide  at  bar  may  be  shown  to  explain  his 
motive  where  the  homicide  occurred  while  a  posse  were  attempting 
to  arrest  him  for  unlawfully  carrying  arms. 

Approved  in  Cortez  v.  State,  43  Tex.  Cr.  384,  66  S.  W.  458,  al- 
lowing evidence  of  previous  killing  to  show  motive  in  resisting 
illegal  arrest  by  shooting  member  of  posse.  See  note,  62  L.  B.  A. 
214,  320,  341. 

A  Bill  of  Exceptions  Is  Too  Defectlye  to  be  Considered  that  does 
not  recite  facts  which  would  enable  the  court  to  fully  understand 
and  know  all  the  facts  on  which  the  correctness  or  error  of  the 
rulings  complained  of  depends. 

Approved  in  Moseley  v.  State,  43  Tex.  Cr.  560,  67  8.  W.  415,  fol- 
lowuig  rule;  Walker  y.  State,  28  Tex.  Ap.  505,  13  S.  W.  860,  and 
Coyle  y.  State,  31  Tex  Cr.  607,  21  S.  W.  765,  where  purpose  of  pro- 
posed testimony  is  not  shown  in  bill  of  exceptions,  the  bill  will  not 
be  considered;  Sims  y.  State,  30  Tex.  Ap.  606,  18  S.  W.  410,  Wilker- 
son  y.  State,  31  Tex.  Cr.  90,  19  S.  W.  903,  and  Burge  v.  State,  32 
Tex.  Cr.  360,  23  S.  W.  892,  bill  of  exceptions  will  not  be  considered 
where  grounds  of  objection  are  not  stated. 

In  a  Charge  Defining  Implied  Malice,  the  Words  "considerable 
provocation,"  in  the  connection  in  which  used,  convey  the  same 
meaning  as  the  words  "adequate  cause." 

See  note,  28  Am.  St.  Bep.  898. 
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A  Peace  Officer  may,  upon  Information  of  any  Credible  Person, 
arrest,  without  warrant,  any  person  carrying^  arms. 

Approved  in  Earles  v.  State,  47  Tex.  Cr.  565,  85  S.  W.  4,  uphold- 
ing charge  as  to  arrest  for  carrying  pistol;  Ex  parte  Sherwood,  29 
Tex.  Ap.  337,  15  S.  W.  814,  escaped  convict  may  be  arrested  with- 
out warrant;  Carter  v.  State,  30  Tex.  Cr.  557,  28  Am.  St.  Bep.  950, 
17  S.  W.  1105,  one  suspected  of  felony  cannoi  be  arrested  without 
a  warrant;  Burroughs  v.  Eastman,  101  Mich.  425,  45  Am.  St.  Bep. 
424,  59  N.  W.  819,  peace  officer  may  arrest  without  warrant  for 
public  offense,  though  offense  is  not  a  breach  of  the  peace;  Mont- 
gomery v.  State,  43  Tex.  Cr.  307,  65  S.  W.  539,  55  L.  B.  A.  866, 
arguendo.     See  notes,  84  Am.  St.  ^ep.  690;  8  L.  B.  A.  531. 

Distinguished  in  Cortez  v.  State,  44  Tex.  Cr.  179,  69  S.  W.  539, 
holding  in  prosecution  for  murder  of  sheriff,  who  was  endeavoring 
to  arrest  defendant  without  warrant,  evidence  that  deceased  was 
informed  by  credible  person  that  defendant  was  guilty  of  theft  is 
inadmissible. 

Miscellaneous. — Cited  in  De  Lucenay  t.  State  (Tex.  Cr.),  68  S. 
W.  797,  to  point  that  official  character  of  public  officer  need  not  be 
proved  by  his  commission  or  through  written  evidence,  unless  issue 
is  directly  raised  between  officer  and  state. 

28  Tex.  Ap.  86-87,  12  8.  W.  411,  JENKINS  v.  STATE. 

If  tlie  Obarge  Incorrectly  Instructs  as  to  the  Penalty  of  the  of- 
fense, it  is  fundamental  error,  though  the  error  accrues  to  the 
benefit  of  defendant. 

Distinguished  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817, 
charging  circumstantial  evidence,  when  not  demanded  by  evidence, 
is   not  error. 

Denied  in  Green  v.  State,  32  Tex.  Cr.  299,  22  S.  W.  1095,  charge 
making  "serious  bodily  injury"  an  element  of  robbery,  instead  of 
"bodily  injury/'  is  not  error,  though  excepted  to. 

28  Tez.  Ap.  87-92,  12  8.  W.  491,  CUUMLET  T.  STATE. 

To  Warrant  Conviction  upon  Accomplice  Testimony,  it  must  be 
corroborated  by  other  testimony. 

Beaffirmed  in  Williamson  v.  State,  37  Tex.  Cr.  441,  35  S.  W.  994. 

28  Tex.  Ap.  92-96,  12  a  W.  493,  COX  t.  STATE. 

The  Doctrine  of  Beasonable  Doubt  Does  not  Apply  to  the  issue  of 
venue. 

Beaffirmed  in  Alrigo  v.  State,  29  Tex.  Ap.  150,  15  S.  W.  411;  Wil- 
son V.  State,  62  Ark.  499,  54  Am.  St.  Bep.  304,  36  S.  W.  842.  See 
note,  97  Am.  St.  Bep.  785. 

A  Mere  Statement  Made  by  One  Jnror  to  Another  in  reference  to 
the  character  of  defendant  is  not  per  se  ground  for  new  trial. 

Distinguished  in  Tsaguirre  v.  State,  42  Tex.  Cr.  254,  58  S.  W. 
1005,  statement  of  juror  that  defendant  had  served  a  term  in  the 
penitentiary,  held  ground  for  new  trial. 

Testimony  of  Deceased  Witness  may  be  Proved  on  subsequent  trial. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  288,  109  S.  W.  141, 
142,  holding  testimony  of  deceased  witness  given  at  former  trial 
against  defendant  is  admissible,  and  can  be  proved  by  stenographic 
report. 
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Distinguished  in  dissenting  opinion  in  Pratt  v.  State,  53  Tex.  Cr. 
292y  109  S.  W.  144,  majority  holding  testimony  of  deceased  witness 
given  at  former  trial  is  admissible. 

28  Tez.  Ap.  9&-98,  12  8.  W.  410,  BELL  y.  STATE. 

The  Act  of  the  Legislature  Regulating  the  Pursuit  of  selling  malt 
Uqnors  is  constitutional. 

Reaffirmed  in  McGuire  ▼.  State,  4  Tex.  Ap.  Civ.  81,  15  S.  W.  128; 
McGuire  v.  State,  4  Tex.  Ap.  Civ.  387,  15  S.  W.  918;  Giozza  v.  Tier- 
nan,  148  U.  S.  661,  13  Sup.  Ot.  Bep.  723,  37  L.  601. 

Power  of  Legislature  to  Regulate  the  Liquor  Traffic  is  not  lim- 
ited by  either  state  or  federal  constitutions. 

Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  118,  105  S.  W.  1126, 
arguendo. 

28  Tex.  Ap.  102-103,  12  8.  W.  412,  SMITH  y.  STATE. 

Pool-tables,  the  Use  of  V/hich  is  Paid  for  by  the  person  losing,  are 
not  gaming-tables. 

See  note,  28  Am.  St.  Bep.  894.  . 

Ball  Bond  That  Falls  to  Recite  Specific  Offense  charged  in  the 
indictment  is  invalid. 

Beaffirmed  in  Turner  v.  State   (Tex.   Cr.),  26  S.  W.  62. 

Where  Defendant  Did  not  Keep  Pool-table  for  Gambling  purposes 
and  had  no  knowledge  that  same  was  used  as  such,  he  is  not  guilty 
of  keeping  a  gambling-table. 

Approved  in  State  v.  Sanders  (Ark.),  Ill  S.  W.  455,  holding 
pool-table  is  a  gambling  device  which  was  kept  for  playing  "Kelly 
Pool,"  where  it  is  understood  by  keeper  as  part  of  the  game  that 
loser  shall  pay  tolls  of  the  players.  See  note,  19  L.  B.  A.  (n«  s.) 
914. 

28  T0Z.  Ap.  106-108,  12  a  W.  600,  NIOHOL8  T.  STATE. 

Proof  That  Would  Support  Conviction  for  Theft  defined  by  article 
742a,  Penal  Code,  would  not  authorize  a  conviction  for  theft  under 
an  indictment  for  general  theft. 

Approved  in  Williams  v.  State,  30  Tex.  Ap.  155,  18  S.  W.  760,  re- 
affirming rule;  Long  v.  State,  39  Tex.  Cr.  464,  73  Am.  St.  Bep.  958, 
46  S.  W.  823,  conviction  for  willfully  driving  stock  from  its  accus- 
tomed range  cannot  be  had  under  an  indictment  charging  theft 
generaUy.     See  note,  10  L.  B.  A.  109. 

Conviction  for  Theft  from  the  Person  cannot  be  had  under  an  in- 
dictment for  ordinary  theft. 

Beaffirmed  in  Dal  ton  v.  State  (Tex.  Cr.),  27  S.  W.  259.  Approved 
in  Martinus  v.  State  (Tex.  Cr.),  84  S.  W.  832,  holding  variance 
between  evidence  that  showed  house  burglarized  was  private  dwell- 
ing and  indictment  charging  merely  night-time  burglary  of  house. 

Theft  ftom  the  Person  can  be  Prosecuted  Only  In  the  Oountj 
where  the  act  was  committed. 

Approved  in  Ballow  v.  State,  42  Tex.  Cr.  263,  58  S.  W.  1023,  ar- 
guendo. 

28  Tex.  Ap.  108-111,  12  &  W.  601«  JACKSON  T.  STATE. 
Wliere  Proof  Tends  to  Show  That  Accused  Abandoned  DUBeultj, 

but  that  it  was  renewed  by  deceased,  jury  should  be  instmeted  on 
law  applicable  to  cases  where  accused  abandoned  difficulty. 
See  note,  45  L.  B.  A.  712. 
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Wliere  After  Accnsed  Abandoned  Dilllculty  He  was  Pnisued  by 
deceased  and  his  wife,  who  both  acted  together  and  renewed  dif- 
ficulty which  resulted  in  killing,  plea  of  self-defense  la  good. 

See  note,  45  L.  B.  A.  708,  711. 

28  Tex.  Ap.  112-114,  12  S.  W.  603,  WALKER  T.  STATE. 

Statement  of  Defendant  Made  on  the  FiTamlning  Trial  of  another 
and  adopted  as  his  own  voluntary  statement  on  his  own  examina- 
tion is  not  such  a  voluntary  statement  as  is  provided  for  by  statute. 

Approved  in  Biard  v.  State,  54  Tex.  Cr.  442,  113  S.  W.  275,  hold- 
ing such  statement  cannot  be  predicate  for  perjury;  Jackson  v. 
State,  29  Tex.  Ap.  463,  16  S.  W.  248,  statement  not  admissible  as  a 
voluntary  statement  held  to  be  a  confession.  See  notes,  23  Am.  St. 
Rep.  537;  41  Am.  St.  Bep.  524. 

28  Tex.  Ap.  114-120,  12  8.  W.  502,  PUIiLEN  Y.  STATE. 

To  Establish  the  Guilt  of  a  Murder,  the  Law  BeQulres  that  the 
evidence  should  exclude  to  a  moral  certainty  every  reasonable  doubt 
that  the  accused  committed  the  crime. 

Approved  in  Bone  v.  State,  102  Ga,  391,  30  S.  E.  847,  charge  that 
moral  certainty  of  guilt  will  justify  conviction  is  not  erroneous. 

28  Tex.  Ap.  120-122,  12  a  W.  505,  KELLY  t.  STATE. 

To  Warrant  Setting  Aside  of  a  Verdict  for  Misconduct  of  a  juror, 
it  must  be  shown  that  injury  resulted  from  such   misconduct. 

Approved  in  Stewart  v.  State,  31  Tex.  Cr.  154,  19  S.  W.  908,  con- 
duct of  juror,  though  improper,  held  not  to  show  probable  injustice 
to  defendant. 

Denied  in  McCampbell  v.  State,  37  Tex.  Cr.  609,  610,  40  S.  W.  496, 
497,  separation  of  jury  in  felony  case,  unaccompanied  by  an  officer, 
is  ground  for  reversal. 

When  Jury  has  Been  Illegally  Separated,  New  Trial  should  be 
awarded  unless  improbability  of  injury  be  manifest. 

See  note,  103  Am.  St.  Bep.  161. 

28  Tex.  Ap.  122-124,  12  8.  W.  506,  OWENS  Y.  STATE. 

Wliere  on  Trial  for  Theft  of  Cow,  Evidence  Showed  that  after 
recovery  of  stolen  cow  from  defendant's  brother  evidence  that  at- 
tempt made  to  drive  off  cow,  and  that  defendant  wearing  straw  hat 
seen  in  near-by  town  and  that  on  night  of  attempt  to  drive  off  cow, 
man  with  straw  hat  seen  near  cow-pen,  was  relevant. 

See  note,  62  L.  B.  A.  284. 

28  Tex.  Ap.  124-130,  12  8.  W.  1010,  CUDD  T.  STATE. 

Allegations  In  an  Indictment  not  Essential  to  Constitnte  the  Of- 
fense are  treated  as  mere  surplusage. 

Approved  in  Webb  t.  State,  36  Tex.  Cr.  43,  35  a  W.  380,  in  in- 
formation for  aggravated  assault  and  battery,  statement  of  means 
by  which  assault  was  committed  may  be  treated  as  surplusage; 
Dent  T.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  indictment  for  assist- 
ing convict  to  escape  need  not  allege  crime  of  which  such  convict 
was  guilty;  Clark  v.  State,  41  Tex.  Cr.  642,  56  S.  W.  621,  indictment 
for  assault  with  intent  to  commit  robbery  held  good,  certain  words 
being  treated  as  surplusage.    See  note,  3  L.  B.  A.  (n.  s.)  1022. 

An  Indictment  will  be  Satisfied  by  Proof  of  the  Offense  on  any 
day  anterior  to  the  finding  and  within  the  statute  of  limitations. 
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Approved  in  Arcia  v.  State,  28  Tex.  Ap.  200,  see  12  8.  W.  599, 
where  charge  instructed  for  conviction  for  receiving  stolen  property 
on  date  subsequent  to  filing  of  indictment,  it  was  reversible  error; 
Crass  ▼.  State,  30  Tex.  Ap.  481,  17  S.  W.  1006,  it  is  error  to  allow 
proof  of  offenses  committed  subsequent  to  date  of  indictment;  Alrigo 
T.  State,  29  Tex.  Ap.  146,  15  S.  W.  409,  arguendo. 

In  an  Indictment  for  Murder  the  Allegation  That  the  Defendant, 
with  his  malice  aforethought,  with  certain  means  did  kill  and  mur- 
der the  deceased,  is  sufficient. 

Approved  in  Jackson  v.  State,  34  Tex.  Cr.  39,  28  S.  W.  815,  indict- 
ment for  murder  which  fails  to  allege  means  or  weapon  used  is 
fatally  defective. 

Where  Indictment  Alleged  That  Deceased  Died  on  a  Certain  Day, 
it  was  not  error  to  admit  evidence  that  he  died  several  days  after- 
ward. 

Reaffirmed  in  Reddick  v.  State  (Tex.  Cr.),  47  S.  W.  994.  See 
note,  3  L.  R.  A.   (n.  s.)   1024. 

28  Tex.  Ap.  130-137,  12  S.  W.  733,  QONZALES  T.  STATE. 

Upon  the  Issue  of  Self-defense  the  Charge,  That  to  Justify  Killing 
it  must  have  taken  place  while  deceased  was  in  the  act  of  murder- 
ing or  maiming,  is  correct. 

Approved  in  Matthews  v.  State,  42  Tex.  Cr.  47,  58  S.  W.  89, 
where  evidence  shows  assault  with  pistol,  it  is  not  error  to  fail  to 
charge  on  doctrine  of  serious  bodily  harm.  See  note,  74  Am.  St. 
Rep.  723. 

In  a  Charge  upon  Self-Defense,  the  Jury  Should  be  Instructed 
that  the  danger  must  be  judged  from  the  defendant's  standpoint 
and  from  all  the  circumstances  proved. 

Approved  in  Croft  v.  Smith  (Tex.  Cr.),  51  S.  W.  1091,  reaffirming 
rule;  Bonner  v.  State,  29  Tex.  Ap.  231,  15  S.  W.  822,  it  was  error 
not  to  instruct  that  jury  should  judge  of  danger  from  defendant's 
standpoint;  State  v.  West,  45  La.  Ann.  22,  12  So.  10,  it  was  error  to 
instruct  the  jury  that  to  justify  a  homicide  the  belief  of  danger 
must  be  well  grounded.     See  note,  3  L.  R.  A.   (n.  s.)  538. 

Definition  of  '^Express  Malice"  That  Would  Embrace  Ezcnsable 
and  justifiable  homicide  is  insufficient. 

See  note,  28  Am.  St.  Rep.  898. 

As  PajTt  of  the  Law  of  Self-defense  Jury  Should  have  Been  Told 
that  the  defendant  was  not  bound  to  retire  in  order  to  avoid  the 
necessity  of  killing  his  assailant. 

Approved  in  Hooper  v.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Rep. 
845,  69  S.  W.  151,  holding  error  not  to  charge  upon  law  of  retreat 
wh^re  evidence  showed  deceased  renewed  former  difficulty;  State  v. 
West,  45  La.  Ann.  21,  12  So.  10,  in8tru<stion  that  a  person  must 
retreat  if  practicable  to  justify  a  homicide  is  error. 

If  the  Wrongful  Act  of  the  Defendant  was  Unaccompanied  by  any 
intent  on  his  part  to  kill,  it  would  not  deprive  defendant  entirely 
of  the  right  of  self-defense,  and  would  not  necessarily  render  the 
homicide  murder. 

Approved  in  Tollett  v.  State  (Tex.  Cr.),  55  S.  W.  575,  in  charging 
the  law  applicable  to  provocation  with  intent  to  kill,  the  law  ap- 
plicable to  provocation  without  intent  to  kill  should  also  be  given. 
See  note,  45  L.  R.  A.  689,  694. 
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Statements  Made  by  Accused  to  Witness  After  Homicide  are  not 

res  gestae. 

See  note,  19  L.  R.  A.  742. 

Besides  Cliarging  Statute  in  Regard  to  Threats^  held  court  should 
have  gone  further  and  instructed  jury  to  consider  demonstrations  in 
view  of  the  circumstances  of  the  case. 

Approved  in  Newman  v.  State  (Tex.  Cr.),  70  S.  W.  953,  follow- 
ing rule;  Cline  v.  State  (Tex.  Cr.),  71  8.  W.  24,  holding  abstract 
instruction  on  subject  of  threats  merely  in  language  of  statute  is 
insufficient. 

28  Tex.  Ap.  137-140,  12  8.  W.  737,  BOYD  v.  STATE. 

Charge  Wliieli  Explains  Express  and  Implied  Malice,  but  fails  to 
define  malice  aforethought,  is  fundamentally  erroneous. 

Approved  in  Harrison  v.  State,  47  Tex.  Cr.  402,  83  8.  W.  704, 
Ainsworth  v.  State,  29  Tex.  Ap.  604,  16  S.  W.  653,  Moody  v.  State, 
30  Tex.  Ap.  422,  IS  8.  W.  94,  and  Washington  v.  State  (Tex.  Ap.), 
16  8.  W.  653,  all  reaffirming  rule;  Callahan  v.  State,  30  Tex.  Ap. 
276,  17  8.  W.  257,  charge  which  defines  "express  malice,"  but  fails 
to  define  ''malice  aforethought,"  is  erroneous.  See  note,  28  Am.  St. 
Rep.  898. 

If  Homicide  was  Committed  Under  Immediate  Influence  of  sudden 
passion  arising  from  adequate  cause  sufficient  to  render  mind  in- 
capable of  cool  reflection,  homicide  would  be  manslaughter  and  not 
murder. 

Approved  in  Council  v.  State,  46  Tex.  Cr.  262,  81  S.  W.  747,  fol- 
lowing rule;  Halsford  v.  State,  53  Tex.  Cr.  47,  108  8.  W.  384,  Thomas 
V.  State,  45  Tex.  Cr.  116,  74  S.  W.  38,  and  Kannmacher  y.  State,  51 
Tex.  Cr.  125,  101  S.  W.  242,  all  holding  if  the  mind  of  slayer  is 
not  cool  and  deliberate  when  intent  is  formed,  but  is  laboring  under 
any  excitement,  it  would  reduce  homicide  to  second  degree. 

When  Homicide  Occurs  XTnder  Influence  of  Sudden  Passion,  but 
by  use  of  means  not  in  their  nature  likely  to  produce  death  unless 
there  was  intention  to  kill,  person  is  not  deemed  guilty  of  homicide. 

Approved  in  Danforth  v.  State,  44  Tex.  Cr.  113,  69  8.  W.  162, 
holding  under  like  circumstances  that  defendant  would  not  be  guilty 
of  homicide,  but  might  be  guilty  of  aggravated  assault. 

28  Tex.  Ap.  140-142,  12  S.  W.  736,  LEWIS  y.  STATE. 

In  Indictment  for  Misapplying  Public  Funds,  the  allegation  "cur- 
rent money  of  the  United  States,"  sufficiently  describes  the  property. 

Approved  in  Dalton  v.  State,  50  Tex.  Cr.  524,  98  8.  W.  856,  and 
Berry  y.  State,  46  Tex.  Cr.  422,  80  S.  W.  630,  both  following  rule; 
Fay  v.  State  (Tex.  Cr.),  70  8.  W.  744,  holding  indictment  sufficient 
which  described  the  property  as  "seventeen  dollars  in  money,  each 
of  value  of  one  dollar";  Baxter  v.  State,  51  Tex.  Cr.  577,  105  8.  W. 
195,  holding  no  variance  between  indictment  which  alleges  current 
money  and  proof  that  such  money  consisted  of  national  bank  notes; 
Summers  y.  State,  45  Tex.  Cr.  425,  76  8.  W.  763,  holding  fatal 
variance  between  allegation  in  indictment  which  described  money 
as  $5.00  current  money  of  value  of  $5.00  and  proof  which  did  not 
show  its  legal  tender;  Otero  v.  State,  30  Tex.  Ap.  455,  17  8.  W.  1081, 
"a  $20  bill"  or  "a  $20  bill  American  money"  is  not  "money"  as  used 
in  indictment  fdr  theft;  Kelley  v.  State,  34  Tex.  Cr.  413,  31  8.  W. 
174^  the  allegation  "forty  dollars   in  silver,  current  money  of  the 
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United  States  of  America/'  in  indictment  for  theft,  is  Biiffieient  aa 
to  value  of  property  stolen;  Wade  v.  State,  35  Tex.  Or.  173,  60  Am. 
St.  Bep.  33,  32  S.  W.  773,  indictment  which  described  property-  stolen 
as  "one  dollar  in  Mexican  money  of  the  value  of  50  cents"  is  fatally 
defective;  Thompson  v.  State,  35  Tex.  Gr.  523,  34  S.  W.  630,  use  of 
word  "money"  and  statement  of  its  value  is  a  sufficient  description 
of  property  in  an  indictment  for  robbery;  Goldstein  v.  State  (Tex. 
Cr.),  23  S.  W.  687,  "forty  dollars  of  the  current  money  of  the  Unite* 
States"  is  sufficient  description  in  indictment  for  theft;  Morris  v. 
State  (Tex.  Cr.),  20  S.  W.  979,  "eighty  dollars  of  the  current  paper 
currency  of  the  United  States  of  America"  is  sufficient  description 
in  indictment  for  theft;  Bell  v.  State  (Tex.  Cr.),  62  S.  W.  567,  "$35 
in  money"  is  sufficient  description  in  indictment  for  theft;  Dowdy 
T.  State  (Tex.  Cr.),  64  S.  W.  253,  "sixty-four  dollars  in  money"  is 
sufficient  description   in   indictment   for  embezzlement. 

"Money,"  as  Used  In  Article  103,  Penal  Code,  means  legal  tender 
metallic  coins,  or  legal  tender  currency  of  the  United  States. 

Approved  in  State  v.  Phillips,  27  Wash.  367,  67  Pac.  609,  and 
Hartley  v.  State,  63  Neb.  342,  73  N.  W.  754,  both  reaffirming  rule; 
Kimbrough  v.  State,  28  Tex.  Cr.  368,  369,  13  S.  W.  218,  "United 
States  paper  currency  money"  is  property;  Taylor  v.  State,  29  Tex. 
Ap.  499,  16  S.  W.  302,  use  of  word  "money"  in  indictment  for  em- 
bezzlement means  all  the  different  kinds  of  money  set  out  in  article 
789,  Penal  Code;  Menear  v.  State,  30  Tex.  476,  17  S.  W.  1082,  "10 
cents  in  silver"  is  "money,"  as  used  in  indictment  for  robbery; 
Eucker  v.  State  (Tex.  Cr.),  26  S.  W.  65,  "United  States  paper  cur- 
rency money"  includes  greenbacks,  silver  certificates  and  gold  cer- 
tificates. 

Miscellaneous. — ^Miscited  in  White  y.  State,  30  Tex.  Ap.  655,  13 
8.  W.  463. 

28  Tez.  Ap.  14S-144,  12  a  W.  701,  JACKSON  y.  STATE. 

Where  Bill  of  ExcepUons  Fails  to  State  that  the  testimony  ob- 
jected to  went  to  the  jury,  the  question  will  not  be  reviewed  on 
appeal. 

Approved  in  Sims  v.  State,  32  Tex.  Cr.  278,  22  S.  W.  876,  Hutche- 
Bon  V.' State  (Tex.  Cr.),  35  S.  W.  375,  and  Lyon  v.  State,  42  Tex. 
Cr.  507,  61  8.  W.  126,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v. 
Jacobson,  28  Tex.  Civ.  157,  66  8.  W.  1115,  holding  error  in  court's 
refusal,  at  former  term,  to  quash  a  deposition,  is  not  available  on 
appeal  where  it  is  not  shown  that  deposition  was  used  upon  the 
trial;  Moseley  v.  State,  43  Tex.  Cr.  560,  67  S.  W.  415,  holding  bill 
of  exceptions  to  admission  of  evidence  defective  which  does  not  state 
grounds  of  objection  to  evidence;  Thompson  v.  State,  33  Tex.  Cr. 
223,  26  S.  W.  199,  bill  of  exceptions  which  fails  to  show  that  gar- 
ments objected  to  went  to  the  jury  will  not  be  considered;  Bodgers 
y.  State,  34  Tex.  Cr.  612,  31  S.  W.  651,  bill  of  exceptions  which  faUs 
to  show  that  the  card  objected  to  went  to  the  jury  is  defective; 
Isaacs  V.  State,  36  Tex.  Cr.  532,  38  S.  W.  42,  bill  of  exceptions  which 
failed  to  show  that  letter  objected  to  went  to  the  jury  is  defective; 
Smith  V.  State  (Tex.  Cr.),  32  S.  W.  696,  bill  defective  because  it 
did  not  show  bond  was  read  to  jury. 

To  Wairaat  an  Inference  of  Onilt  from  tbe  Possession  of  recently 
stolen   property,   such   possession   must   be  personal   and   exclusive, 

6  Tex.  Notes — 48 
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must  be  unexplained,  and  must  involve  a  distinct  and  eonseioos 
assertion  of  property  by  the  defendant. 

Approved  in  Jackson  v.  State,  28  Tex.  Ap.  372,  19  Am.  St.  Bep. 
841,  13  8.  W.  451,  and  Boersh  v.  State  (Tex.  Cr.),  62  S.  W.  1060, 
both  reaffirming  nile;  Smotherman  v.  State,  47  Tex.  Cr.  310,  83  S. 
W.  839,  holding  court  did  not  err  in  refusing  to  charge  on  posses- 
sion of  property  recently  stolen  where  defendant  did  not  make  an 
explanation  of  his  possession  of  stolen  property;  Williamson  v.  State, 
30  Tex.  Ap.  332,  17  S.  W.  723,  charge  on  recent  possession  of  stolen 
property  was  insufficient  in  not  fully  stating  law  on  this  question; 
State  V.  Powell,  61  Kan.  86,  58  Pac.  969,  unexplained  possession  of 
recently  stolen  property  is  not  sufficient  to  warrant  conviction  for 
burglary.     See  note,  25  Am.  St.  Bep.  715. 

Stolen  Property  Found  in  the  Possession  of  One  Person  cannot 
l)e  considered  against  another  unless  it  is  further  proved  that  both 
acted  together  in  the  commission  of  the  crime  in  which  such  prop- 
erty was  stolen. 

Approved  in  Clark  v.  State,  28  Tex.  Ap.  194,  19  Am.  St.  Bep.  820, 
12  S.  W.  730,  stolen  property  found  in  possession  of  another  party 
admitted  as  evidence  against  defendant.  See  note,  101  Am.  St. 
Bep.   520. 

Charge  Which  Presents  an  Issue  not  Balsed  by  the  Evidence,  if 
excepted  to,  is  reversible  error. 

See  note,  19  Am.  St.  Bep.  844. 

Miscellaneous. — Jackson  v.  State,  28  Tex.  Ap.  371,  19  Am.  St.  Bep. 
840,  13  S.  W.  541,  referring  historically  to  former  appeal. 

28  Tex.  Ap.  146-148,  12  8.  W.  739,  HAUi  y.  STATE. 

Indictment  for  Murder  Need  not  Allege  that  the  killing  was  un- 
lawfully done.  A  murder  committed  with  "malice  aforethought"  is 
necessarily  unlawful. 

Beaffirmed  in  Hunter  v.  State,  30  Tex.  Ap.  316,  17  S.  W.  415. 

Where  the  Court  Applies  the  Seasonable  Doubt  to  the  whole  case, 
it  is  not  error  if  it  fails  to  apply  it  as  between  the  several  degrees 
charged  upon. 

Approved  in  Green  v.  State,  52  Tex.  Cr.  47,  105  S.  W.  207,  Frizzell 
T.  State,  30  Tex.  Ap.  56,  16  S.  W.  753,  and  Cockerell  ▼.  State,  32 
Tex.  Cr.  593,  25  S.  W.  422,  all  reaffirming  rule;  Hull  v.  State  (Tex. 
Cr.),  80  S.  W.  381,  Smith  v.  State  (Tex.  Cr.),  78  S.  W.  517,  and 
Edens  v.  State,  41  Tex.  Cr.  526,  55  S.  W.  816,  all  holding  where 
charge  on  reasonable  doubt  has  been  given  once,  it  need  not  be  ap- 
plied to  every  phase  of  the  evidence. 

Defendant  cannot  be  Heard  to  Gomplain  That  Court  has  given  in-* 
structions  requested  by  him. 

Approved  in  Carbough  v.  State,  49  Tex.  Cr.  454,  93  S.  W.  738, 
holding  main  charge  of  court  on  accomplice  testimony,  although 
erroneous,  had  been  invited  by  defendant,  and  was  therefore  error 
of  which  he  could  not  complain. 

Order  for  Special  Venire  can  be  Made  by  Court  on  appellant's  ver- 
bal motion  without  affidavit. 

Cited  in  Farrar  v.  State,  44  Tex.  Cr.  238,  70  S.  W.  210,  arguendo. 

Order  for  Second  Special  Venire  must  not  be  Made  until  order  for 
original  special  venire  has  been  quashed  or  vacated. 

Approved  in  State  v.  Quirk,  101  Minn.  337,  112  N.  W.  411,  hold- 
ing regular  procedure  required  that  new  names  should  not  be  placed 
in  jury-box  until  all  the  names  were  withdrawn. 
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28  Tez.  Ap.  149-151,  19  Am.  St.  Bap.  816,  12  a  W.  737,  HX7NT  Y. 
STATE. 

Any  Defendant  in  a  Griminal  Action  may  be  Permitted  to  testify 
in  his  own  behalf. 

Approved  in  Quintana  t.  State,  29  Tex.  Ap.  404,  25  Am.  St.  Bep. 
734,  16  S.  W.  260,  when  a  defendant  testifies  in  his  own  behalf,  he 
occupies  same  position  as  any  other  witness,  and  is  subject  to  same 
tests  as  other  witnesses. 

It  is  Berenible  Error  for  Gonnsel  to  Allode  to  or  Comment  npon 
defendant's  failure  to  testify  in  his  own  behalf,  and  the  error 
cannot  be  corrected  by  the  court's  admonition  and  instructions  to 
the  jury. 

Approved  in  Wilson  v.  State,  54  Tex.  Cr.  506,  113  8.  W.  530, 
Sanchez  v.  State  (Tex.  Gr.),  69  S.  W.  515,  Jackson  v.  State,  45  Fla. 
40,  34  So.  243,  People  v.  Morris,  3  Cal.  Ap.  6,  84  Pac.  465,  Reed  v. 
State,  29  Tex.  Ap.  452,  16  S.  W.  99,  Jordan  v.  State,  29  Tex.  Ap. 
596,  16  S.  W.  543,  Johnson  v.  State,  31  Tex.  Cr.  466,  20  S.  W.  981, 
Wilkins  v.  State,  33  Tex.  Cr.  321,  26  S.  W.  409,  Hankins  v.  State, 
39  Tex.  Cr.  262,  45  S.  W.  808,  McPherson  v.  State  (Tex.  Ap.),  15 
S.  W.  174,  State  v.  Baldoser,  88  Iowa,  57,  55  N.  W.  98,  State  v. 
Williams,  11  S.  D.  73,  76  N.  W.  817,  and  State  v.  Garrington,  11 
S.  D.  189,  76  N.  W.  328,  all  reaffirming  rule;  Dorrs  v.  State  (Tex. 
Cr.),  40  S.  W.  313,  allusion  to  defendant's  failure  to  testify  in  his 
own  behalf  on  a  previous  trial  is  reversible  error.  See  notes,  22 
Am.  St.  Bep.  470;  23  Am.  St.  Bep.  71. 

Modified  in  Parker  v.  State,  39  Tex.  Cr.  265,  45  8.  W.  812,  where 
defendant's  counsel  refers  to  right  of  defendant  not  to  testify,  re- 
iteration by  prosecuting  attorney  of  same  matter  is  not  ground  for 
reversal;  State  t.  Chisnell,  36  W.  Va.  667,  670,  15  S.  E.  414,  416, 
where  prosecuting  attorney  alludes  to  defendant's  failure  to  testify 
in  his  own  behalf,  the  error  is  corrected  by  counsel's  withdrawal  of 
his  remarks  and  court's  instruction  to  jury  to  disregard  such  re- 
marks. 

Distinguished  in  State  v.  Williams,  28  Nev.  418,  82  Pac.  357,  hold- 
ing where  prosecuting  attorney  in  argument  stated  that  defendant 
could  have  taken  stand  and  testified  as  to  confession,  the  court  hav- 
ing stated  that  the  fact  that  defendant  was  not  witness  could  not  be 
considered  against  him,  the  argument  was  not  reversible  error; 
Fulcher  v.  State,  28  Tex.  Ap.  473,  13  S.  W.  752,  court  in  its  charge 
may  allude  to  defendant's  failure  to  testify  in  his  own  behalf;  Wade 
V.  State,  43  Tex.  Cr.  212,  63  S.  W.  878,  where  defendant  by  means 
of  a  witness  brings  the  fact  of  defendant's  failure  to  testify  in  his 
own  behalf  before  the  jury,  prosecuting  attorney  may  conunent  on 
the  fact. 

28  Tez.  Ap.  161-172,  12  S.  W.  591,  GIEBEL  T.  STATE. 

Indictment  for  Murder  Need  not  Allege  It  was  Done  with  express 
malice  when  it  is  alleged  to  have  been  done  with  malice  afore- 
thought. 

Approved  in  Smith  t.  State,  31  Tex.  Cr.  17,  19  S.  W.  253,  charge 
on  express  malice  where  indictment  alleged  malice  aforethought 
was  correct;  Williams  v.  State  (Tex.  Cr.),  64  S.  W.  1042,  under  in- 
dictment alleging  murder  upon  express  malice,  it  is  not  error  to 
charge  that  a  homicide  committed  in  the  perpetration  of  robbery 
is  murder  in  first  degree. 
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To  be  Admissibla  m  Ses  Oestae,  Declaratloiui  smut  Stand  in  im- 
mediate caasal  relation. 

Approved  in  Ingram  ▼.  State  (Tex.  Or.),  43  S.  W.  519,  statement 
of  defendant  three  or  four  minutes  after  the  shooting  held  to  be 
res  gestae.    See  note,  92  Am.  St.  Bep.  220. 

To  Bender  the  Plea  of  Insanity  Available  as  a  Defense,  il  devolves 
upon  the  accused  to  clearly  prove  his  insanity. 

Beaffirmed  in  Smith  v.  State,  31  Tex.  Or.  18,  19  S.  W.  254;  Hurst 
V.  State,  40  Tex.  Cr.  387,  50  S.  W.  721;  Carlisle  v.  State  (Tex.  Or.), 
56  S.  W.  366.  See  notes,  26  Am.  St.  Bep.  74;  39  L.  B.  A.  738,  742; 
36  L.  B.  A.  721,  722. 

An  Ofllcer  Who  has  Made  Arrest  has  No  Bight  to  Use  a  deadl}^ 
weapon  upon  person  so  arrested  unless  it  be  necessary  for  defense 
of  Ms  own  person. 

Approved  in  Buchanan  v.  State,  52  Tex.  Or.  237,  106  S.  W.  135, 
following  rule. 

Statements  liade  by  Defendant  Three  Honre  Before  Homicide  are 
not  part  of  res  gestae. 

See  note,  19  L.  B.  A.  741. 

Instance  of  Evidence  Held  not  to  Show  Manslanghter  or  Negligent 
Homicide,  and  refusal  to  instruct  thereto  not  error. 

See  note,  61  L.  B.  A.  296. 

Miscellaneous. — Cited  in  Buchanan  v.  State,  52  Tex.  Cr.  236,  106 
S.  W.  135,  state's  attorney  read  extract  from  this  case  in  argument. 

28  Tex.  Ap.  173-174,  12  a  W.  590,  OOLEMAN  ▼.  STATE. 

Where  One  has  Beasonable  Ground  for  Fearing  an  Unlawful  Attack 
upon  his  person,  and  the  danger  is  so  imminent  as  not  to  admit  of 
the  arrest  of  the  party  about  to  make  the  attack,  the  carrying  of 
a  pistol  is  not  an  offense. 

Beaffirmed  in  Strickland  v.  State,  33  Tex.  Cr.  560,  28  S.  W.  466. 

Distinguished  in  Lovelace  v.  State  (Tex.  Cr.),  68  S.  W.  274,  where 
person  apprehensive  of  being  shot  by  certain  known  persons  has  an 
opportunity  of  making  affidavits  against  them  which  he  fails  to 
do,  it  will  not  authorize  him  to  carry  pistol. 

28  Tex.  Ap.  174-179,  12  &  W.  588,  HUFFMAN  ▼.  STATE. 

A  BUI  of  Exceptions  must  Make  It  Appear  that  the  grounds  of 
objection  to  the   evidence   actually  exist. 

Approved  in  Ortiz  v.  State,  30  Fla.  285,  11  So.  618,  overruling  of 
objection  is  not  evidence  that  testimony  objected  to  was  admitted 
for  illegal  purpose;  Edens  v.  State,  41  Tex.  Cr.  523,  55  S.  W.  815,  bill 
of  exceptions  which  fails  to  contain  all  the  predicate  laid  for  ad- 
mission of  dying  declarations  will  not  be  considered;  dissenting 
opinion  in  Morales  v.  State,  36  Tex.  Cr.  247,  36  S.  W.  847,  arguendo. 
See  note,  8  L.  B.  A.  611. 

Defendant  Who  Testifies  in  His  Own  Behalf  is  Subject  to  the  same 
tests  as  other  witnesses;  he  may  be  examined,  cross-examined  and 
impeached  in  precisely  the  same  mode  as  other  witnesses. 

Approved  in  Jackson  v.  State,  33  Tex.  Cr.  286,  47  Am.  St.  Bep. 
31,  26  S.  W.  195,  defendant  properly  compelled  to  answer  on  croes- 
examination  as  to  his  having  been  arrested  for  various  crimes; 
Hutchins  v.  State,  33  Tex.  Cr.  299,  26  S.  W.  399,  defendant  was 
properly  cross-examined  as  to  previous  arraignment  on  similar 
charge  and  for  fighting;  Miranda  v.  State  (Tex.  Cr.),  50  S.  W.  714, 
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defendant  properly  cross-exaniined  regarding  his  having  tnmed 
state's  evidence. 

It  i»  not  Essential  to  Ohargs  as  to  Oircnmstantlal  Evidence  when 
that  character  of  evidence  is  not  solely  relied  upon  to  convict. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  charge 
on  circumstantial  evidence  when  not  demanded  by  evidence  is  not 
error;  Roberts  v.  State,  44  Tjbx.  Or.  270,  70  S.  W.  424,  holding  de- 
fendant's confession  takes  case  out  of  realm  of  circumstantial  evi- 
dence.   See  note,  69  L.  B.  A.  206. 

It  is  not  Error  to  Receive  the  Verdict  in  the  Absence  of  Defend- 
ant's Counsel,  the  defendant  being  present. 

Beaffirmed  in  Hommer  v.  State,  85  Md.  565,  37  Atl.  27;  Derden 
V.  State,  56  Tex.  Or.  401,  120  S.  W.  487. 

An  Animal  on  Its  Accustomed  Range  is  in  the  possession  of  its 
owner. 

See  note,  88  Am.  St.  Bep.  566. 

28  Tex.  Ap.  179-186,  12  8.  W.  588,  lilENFO  ▼.  STATE. 

A  Deposition  in  a  Criminal  Case,  not  Taken  and  Returned  by  an 
officer  authorized  by  law  to  take  such  deposition,  is  properly  ex- 
cluded. 

Approved  in  Blake  v.  State,  38  Tex.  Or.  380,  43  S.  W.  108,  objec- 
tion to  form  and  manner  of  taking  deposition  must  be  made  and 
determined  at  first  term  of  court  after  deposition  is  filed. 

28  Tez.  Ap.  186-188,  12  8.  W.  695,  ALEXANDER  y.  STATE. 

An  Order  for  the  Delivery  of  a  Diploma  is  an  instrument  which 
transfers  property,  and  may  be  the  subject  of  forgery. 

Approved  in  Kennedy  v.  State,  33  Tex.  Cr.  190,  26  S.  W.  79,  an 
order  for  payment  of  money,  though  not  addressed  to  any  particular 
person,  is  the  subject  of  forgery. 

Where  Indictment  in  Describing  Forged  Instrument  added  word 
"signed"  before  name  of  maker,  there  was  no  variance. 

Approved  in  People  v.  Crane,  4  Cal.  Ap.  145,  87  Pac.  240,  applying 
rule  to  forgery  of  check. 

28  Tez.  Ap.  189-198,  19  Am.  St.  Rep.  817,  12  a  W.  729,  CLARK  ▼. 
STATE. 

ActSi  Admissions  and  Declarations  of  a  Conspirator  in  a  fraudu- 
lent or  illegal  purpose,  made  subsequent  to  the  commission  of  the 
aety  are  not  admissible  against  his  co-conspirators,  but  evidence  of 
the  subsequent  finding  of  the  fruits  of  the  crime  in  the  possession 
of  one  is  admissible  against  all. 

Approved  in  Proctor  v.  State,  54  Tex.  Cr.  258,  112  S.  W.  771,  and 
HeAnaUy  v.  State  (Tex.  Cr.),  73  S.  W.  406,  both  following  rule;. 
McFarland  v.  State,  45  Tex.  Cr.  250,  75  S.  W.  789,  holding  where 
party  in  arrest  is  found  in  possession  of  fruits  of  his  crime,  it  is 
a  physical  fact  and  admissible  in  evidence;  Richards  v.  State,  53 
Tex.  Cr.  407,  110  S.  W.  436,  and  Musser  v.  State,  157  Ind.  433,  439, 
61  N.  E.  4,  6,  Norsworthy  v.  State,  45  Tex.  Cr.  342,  77  S.  W.  805, 
all  holding  any  fact  or  ciroomstance  whioh  would  tend  to  prove 
guilt  of  eodefendant  not  on  trial  is  admissible  against  defendant 
when  the  evidence  has  connected  defendant  and  his  eodefendant  in 
perpetration  of  crime;  Conde  v.  State,  33  Tex.  Cr.  11,  24  S.  W.  415, 
any  fact  or  eireomstanee  which  would  tend  to  prove  the  guilt  of 
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the  codefendant  is  admissible  against  the  defendant.  Concurring 
opinion  in  Conde  v.  State,  35  Tex.  Or.  104,  34  S.  W.  289,  but  ma- 
jority holding  evidence  of  property  of  deceased  found  in  possession 
of  one  of  several  codefendants  is  not  admissible  against  others; 
Kipper  v.  State,  45  Tex.  Cr.  385,  77  S.  W.  615,  arguendo.  See  notes, 
19  Am.  St.  Bep.  845;  32  Am.  St.  Bep.  202;  40  Am.  St.  Bep.  795;  40 
Am  St.  Bep.  801. 

The  Opiuion  of  a  Witness  as  to  Uie  Correspondence  of  footprints 
Mth  boots  and  shoes  is  admissible. 

Approved  in  Erens  v.  State,  75  Neb.  298,  106  N.  W.  29,  McLain 
V.  State,  30  Tex.  Ap.  483,  28  Am.  St.  Bep.  934,  17  S.  W.  1092,  Clark 
V.  State  (Tex.  Cr.),  26  S.  W.  68,  and  Weaver  v.  State,  43  Tex.  Cr. 
345,  65  S.  W.  536,  all  reaffirming  rule;  Crumes  v.  State,  28  Tex.  Ap. 
519,  19  Am.  St.  Bep.  854,  see  13  S.  W.  869,  opinion  of  witness  that 
a  hair  is  from  a  certain  horse  is  admissible;  Garner  v.  State,  28  Tex. 
Ap.  562,  13  S.  W.  1004,  opinion  of  witness  as  'to  age  of  minors  is 
admissible;  Graham  v.  State,  28  Tex.  Ap.  583,  13  S.  W.  1011,  opinion 
of  witness  as  to  what  kind  of  substance  produced  certain  bruises  is 
admissible;  Bippey  v.  State,  29  Tex.  Ap.  44,  14  S.  W.  449,  opinion 
of  witness  as  to  similarity  of  hoof  tracks  and  boot  tracks  is  ad- 
missible; Martin  v.  State,  40  Tex.  Cr.  666,  51  S.  W.  913,  opinion  of 
witness  that  shots  could  not  have  been  fired  from  a  certain  window 
was  erroneously  excluded;  Logan  v.  State  (Tex.  Cr.),  53  S.  W.  694, 
opinion  of  witness  that  defendant  spoke  in  an  angry  tone  of  voice 
is  admissible;  Bruce  v.  State,  31  Tex.  Cr.  593,  21  S.  W.  682,  ar- 
guendo.    See  notes,  19  Am.  St.  Bep.  854;  38  Am.  St.  Bep.  150. 

Distinguished  in  Packer  v.  State,  46  Tex.  Cr.  464,  108  Am.  St.  Bep. 
1021,  80  S.  W.  1009,  holding  evidence  of  opinion  of  witness  inad- 
missible in  regard  to  tracks. 

No  Particular  Form  of  tho  Magistrate's  Oertiflcato  to  testimony 
taken  before  him  is  prescribed  by  law. 

Approved  in  McFadden  v.  State,  28  Tex.  Ap.  244,  14  S.  W.  129, 
reaffirming  rule;  State  v.  Depoister,  21  Nev.  113,  25  Pae.  1002,  cer- 
tain matters  in  magistrate's  certificate  to  deposition  held  to  be 
mere  formalities. 

It  is  a  Matter  of  Discretion  With  the  Conrt  whether  it  will  dis- 
charge the  jury  because  it  is  not  probable  they  can  agree;  the  exer- 
cise of  such  discretion  is  not  revisable  unless  abused. 

Approved  in  Budder  v.  State,  29  Tex.  Ap.  263,  15  S.  W.  718,  dis- 
charge of  jury  which  had  been  out  forty-six  hours  held  to  have  been 
an  abuse  of  discretion  by  the  court. 

In  Prosecution  for  Bobbery  Whero  Controlling  Fact  Alleged  was 
putting  the  injured  party  in  fear  of  life,  and  indictment  contained 
requirements  of  statute,  the  adding  words  "from  the.  possession  and 
against  the  will"  did  not  vitiate  indictment. 

Approved  in  Flanagan  v.  State,  55  Tex.  Cr.  164,  116  S.  W.  55, 
holding  adding  words,  "without  the  consent  and  against  the  will/' 
did  not  vitiate  the  indictment. 

28  Tex.  Ap.  198-203,  12  &  W.  599,  ABCIA  ▼.  STATE. 

The  Time  of  the  Commission  of  the  Offense  Mentioned  in  an  in- 
dictment must  be  some  date  anterior  to  the  presentment  of  the 
indictment,  and  not  so  remote  that  the  offense  is  barred  by  the 
statute  of  limitations. 
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Approved  in  Abrigo  v.  State,  29  Tex.  Ap.  146,  15  S.  W.  409,  re- 
affirming rule;  Pruitt  v.  State,  53  Tex.  Cr.  318,  109  S.  W.  171,  hold- 
ing conviction  could  not  be  sustained  where  evidence  was  uncertain 
aa  to  whether  offense  charged  in  information  was  committed  at  time 
anterior  to  filing  of  affidavit  and  information;  Crass  v.  State,  30  Tex. 
Ap.  481,  17  S.  W.  1096,  it  was  error  to  admit  evidence  as  to  matters 
subsequent  to  date  of  indictment. 

Where  There  is  a  Direct  Conflict  Between  the  Main  Charge  and  a 
special  instruction,  it  is  reversible  error. 

Approved  in  Henry  v.  State  (Tex.  Cr.),  54  S.  W.  594,  contradictory 
charge   on   aggravated  assault   for  which   judgment   was   reversed. 

Indictment  Should  Allege  Ownership  of  Stolen  Property  in  person 
who  had  exclusive  care,  control  and  management  of  same. 

Approved  in  Williams  v.  State,  47  Tex.  Cr.  537,  84  S.  W.  830,  fol- 
lowing rule;  Price  v.  State,  55  Tex.  Cr.  158,  115  S.  W.  586,  uphold- 
ing indictment  which  alleged  ownership  in  Ben  Irelson  when  proof 
showed  same  to  belong  to  Ben  Irelson  Co.,  of  which  Ben  Irelson  was 
manager  and  had  exclusive  control  of  same. 

Defendant  cannot  Plead  Jeopardy  Where  Jury  Before  which  he 
was  first  on  trial  was  discharged  with  his  consent. 

Approved  in  State  v.  McKinney,  76  Kan.  421,  91  Pac.  1069,  and 
Carroll  v.  State,  50  Tex.  Cr.  488,  123  Am.  St.  Bep.  851,  98  S.  W. 
861,  both  following  rule. 

28  Tex.  Ap.  20S-212,  19  Am.  St.  Bep.  826,  12.  &  W.  696,  LEVY  ▼. 
STATE. 

Evidence  That  is  Cmnnlatiye  of  a  Great  Amount  of  similar  evi- 
dence already  admitted  may  be  excluded. 

Approved  in  Brantley  v.  State  (Tex.  Cr.),  59  S.  W.  893,  1  Tex. 
Ct.  Bep.  422,  where  six  witnesses  had  testified  to  certain  uncontro- 
verted  facts,  testimony  of  another  witness  was  properly   excluded. 

Clothing  Worn  by  Deceased  at  the  Time  He  was  Shot  is  admissible 
in  evidence. 

Approved  in  Frizzell  v.  State,  30  Tex.  Ap.  56,  16  S.  W.  752,  Bark- 
man  V.  State,  41  Tex.  Cr.  109,  52  S.  W.  74,  and  Spears  v.  State,  41 
Tex.  Cr.  532,  56  S.  W.  348,  all  reaffirming  rule;  Jackson  v.  State,  28 
Tex.  Ap.  374,  19  Am.  St.  Bep.  844,  13  S.  W.  452,  stolen  sack  was 
properly  admitted  in  evidence;  Bodriquez  r.  State,  32  Tex.  Cr.  263, 
22  S.  W.  978,  it  was  not  error  to  exhibit  gun  and  bullet  to  jury; 
Ledbetter  v.  State,  35  Tex.  Cr.  198,  32  S.  W.  904,  hide  of  cow  was 
properly  introduced  in  evidence. 

If  a  Witness  Says  He  has  No  BecoUection  of  Having  Made  contra- 
dictory statements,  they  may  be  proved  for  the  purpose  of  impeach- 
ing  him. 

Approved  in  Newman  v.  State  (Tex.  Cr.),  70  S.  W.  953,  Puller 
V.  State,  30  Tex.  Ap.  564,  17  S.  W.  1109,  and  Smith  v.  State  (Tex. 
Cr.),  20  S.  W.  555,  all  reaffirming  rule;  Wyatt  v.  State,  38  Tex.  Cr. 
259,  42  S.  W.  598,  witness  may  be  impeached  who  says  he  probably 
made  the  statement  in  question.  See  notes,  23  Am.  St.  Bep.  695; 
82  Am.   St.  Bep.  45. 

If  Defendant  Brought  on  Dilflcnlty  With  Deceased  and  killed  him, 
he  cannot  avail  himself  of  threats  made  against  his  life  to  show 
self-defense. 

Approved  in  State  ▼.  Short,  121  La.  1036,  46  So.  1008,  following 
rale.  See  notes,  21  Am.  St.  Bep.  355;  3  L.  B.  A.  (n.  s.)  526;  45  L. 
B.  A.  702;  17  L.  B.  A.  656. 
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Wliar*  Defendant  l^yoked  the  Occasion  WMcli  Prodnced  the  ne- 
cessity of  killing  deceased,  it  was  manslaughter,  and  defendant 
cannot  claim  self-defense. 

See  notes,  27  Am^rSt.  Bep.  810;  37  Am.  St.  Bep.  821,  828;  46  Am. 
St.  Bep.  267;  74  Am.  St.  Sep.  731;  45  L.  B.  A.  689,  700. 

Homicide  Becanse  of  Insults  to  Female  Belative  is  manslaughter. 

See  note,  47  Am.  St.  Bep.  57. 

To  Denounce  a  Man  as  "Damned  Son-of-a-bitch"  does  not  amount 
to  insulting  language  toward  a  female  relative  of  such  man. 

Approved  in  Snell  v.  State,  56  Tex.  Cr.  304,  119  8.  W.  860,  follow- 
ing rule;  Hayman  v.  State,  47  Tex.  Cr.  266,  88  S.  W.  205,  applying 
rule  to  expression  "God  damn  black  bastard  son-of-a-bitch."  See 
note,  4  L.  B.  A.  (n.  s.)   164. 

Uncommunlcated  Threats  can  have  No  Weight  in  Establishing 
manslaughter  or   mitigate  the   punishment. 

See  note,  89  Am.  St.  Bep.  706. 

Uncommunlcated  Threats  are  Admissible  In  Evidence  for  purpose 
of  showing  that  in  all  probability  deceased  made  such  attack,  and 
his  motive  in  so  doing. 

Approved  in  State  y.  Blee,  133  Iowa,  733,  111  N.  W.  22,  follow- 
ing rule;  Huddleston  v.  State,  54  Tex.  Gr.  99,  130  Am.  St.  Bep. 
875,  112  S.  W.  67,  holding  in  prosecution  for  murder,  where  there 
was  evidence  of  uncommunicated  threats,  the  court  should  have 
submitted  such  uncommunicated  threats  on  question  as  to  whether 
deceased  began  attack  that  ended  in  his  death. 

Uncommunicated  Threats  are  Admissible  to  Show  Who  Began  Dif- 
ficulty or  to  corroborate  evidence  of  communicated  threats  previously 
admitted. 

See  notes,  4  L.  B.  A.  (n.  s.)  157;  17  L.  B.  A.  658,  659. 

28  Tex.  Ap.  212-216,  12  a  W.  603^  HAWTHOBNE  ▼.  STATE. 

Where  the  Evidence  Shows  a  Number  of  Circumstances  tendingf 
to  constitute  what  a  jury  might  consider  "adequate  cause,"  the  charge 
should  leave  to  the  jury  the  question  of  "adequate  cause." 

Approved  in  Cochran  v.  State,  28  Tex.  Ap.  429,  13  S.  W.  652,  re- 
affirming rule;  Bonner  v.  State,  29  Tex.  Ap.  230,  15  S.  W.  822,  Har- 
ris V.  State  (Tex.  Ap.),  15  S.  W.  173,  Bice  v.  State,  51  Tex.  Cr.  286, 
103  S.  W.  1174,  Lundy  v.  State,  48  Tex.  Cr.  219,  87  S.  W.  353,  and 
Norris  v.  State,  42  Tex.  Cr.  563,  61  S.  W.  495,  all  holding  where  evi- 
dence tended  to  show  adequate  cause,  it  was  error  not  to  charge 
on  manslaughter;  Huddleston  v.  State,  54  Tex.  Cr.  98,  130  Am.  St 
Bep.  875,  112  S.  W.  67,  holding  court  erred  in  selecting  one  particular 
basis  as  adequate  cause  and  stating  that  same  must  arise  at  time  of 
killing,  where  evidence  showed  several  assaults  happening  at  dif- 
ferent times  and  also  communicated  threats. 

Any  Condition  or  Circumstance  Capable  of  Cheating  Sudden  Pas- 
sion sufficient  to  render  the  mind  incapable  of  cool  reflection  may 
constitute  adequate  cause. 

Distinguished  in  Beyons  t.  State,  32  Tex.  Cr.  154,  22  S.  W.  592, 
threatened  injury  to  another  is  not  adequate  cause. 

2t  Tez.  Ap.  216-222,  12  a  W.  870,  BICHABDSON  ▼.  STATE. 

Where  the  Truth  of  the  Causet  Set  Forth  in  a  Motion  for  new  trial 
is  controverted,  the  practice  is  for  the  judge  to  hear  evidence  by 
afidavit  er  otherwise. 
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Approved  in  Pickett  v.  State,  56  Tex.  Cr.  71,  118  S.  W.  1040,  hold- 
ing that  nnder  terms  of  statute,  "by  affidavit  or  otherwise,"  the 
court  is  authorized  to  receive  oral  proof;  Keith  v.  State  (Tex.  Gr.), 
56  S.  W.  629,  oral  testimony  of  jurors  is  competent  on  motion  for 
new  trial. 

Where  the  Oourt^  in  a  Trial  for  Murder,  Failed  to  Charge  on  man- 
slaughter where  there  was  evidence  of  a  new  provocation  at  the 
time  of  the  killing,  it  was  reversible  error. 

Approved  in  Young  v.  State,  54  Tex.  Cr.  423,  113  S.  W.  279,  Bed- 
man  V.  State,  52  Tex.  Cr.  595,  108  S.  W.  367,  Akin  v.  State,  56  Tex. 
Cr.  328,  119  S.  W.  865,  and  Tucker  v.  State  (Tex.  Cr.),  50  S.  W.  712, 
all  reaffirming  rule;  Bays  v.  State,  50  Tex.  Cr.  651,  552,  99  S.  W. 
562,  563,  where  evidence  showed  first  communication  which  defend- 
ant received  of  insult  by  deceased  to  wife  was  of  very  general 
character,  and  second  communication  was  given  in  direct  way,  after 
he  had  met  deceased,  whereupon  he  at  once  shot  deceased,  eourt 
should  have  charged  with  reference  to  both  communications;  Young 
V.  State,  54  Tex.  Cr.  424,  113  S.  W.  280,  Loyd  v.  State,  46  Tex.  Cr. 
535,  81  S.  W.  294,  and  Canister  v.  State,  46  Tex.  Cr.  223,  79  S. 
W.  25,  all  holding,  where  defendant  had  been  informed  that  as- 
saulted party  had  been  intimate  with  his  wife,  but  did  believe 
it  and  latter  found  them  in  compromising  attitude,  when  he  fired 
upon  such  party,  the  law  of  adequate  cause  reducing  homicide 
to  murder  should  have  been  charged;  McAnear  v.  State,  43  Tex.  Cr. 
523,  67  S.  W.  120,  and  Stewart  v.  State,  52  Tex.  Cr.  284,  106  S.  W. 
689,  both  holding  eourt  erred  in  charge  limiting  jury  to  sudden  pas- 
sion happening  at  time  of  insult;  Hopkins  v.  State  (Tex.  Cr.),  50 
S.  W.  382,  where  evidence  showed  adequate  cause,  charge  on  man- 
slaughter was  proper.    See  note,  4  L.  B.  A.  (n.  s.)  165. 

Distinguished  in  Pitts  v.  State,  29  Tex.  Ap.  378,  16  8.  W.  191,  to 
reduce  killing  for  insults  to  female  relative  to  manslaughter,  it  must 
take  place  at  first  opportunity. 

In  All  Trials  for  Murder,  the  Charge  of  the  Court  should  explain 
the  term  "malice." 

Approved  in  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Bep. 
896,  16  S.  W.  768,  definitions  of  "malice"  held  to  be  sufficient. 

Miscellaneous.— Cited  in  Dyer  v.  State,  47  Tex.  Cr.  259,  83  S.  W. 
193,  to  point  that  diligence  used  by  attorneys  for  defendant  to  pro- 
cure absent  testimony  was  adequate. 

28  Tex.  Ap.  223-225,  12  8.  W.  590,  SWEET  ▼.  STATE. 

If  Defendant,  in  Making  the  Order  for  Money  or  Credit,  acted 
under  an  authority  which  he  had  good  reason  to  and  actually  did 
believe  to  be  sufficient,  he  is  not  guilty  of  forgery  though  the  au- 
thority was  in  fact  insufficient. 

Followed  in  Gregg  v.  State  (Tex.  Ap.),  12  S.  W.  732,  in  a  eom- 
panion  case. 

28  Tex.  Ap.  225-227,  14  8.  W.  126,  OOVINGTON  ▼.  STATE. 

Indictment  for  Betting  on  Election  is  not  Supported  by  evidence 
of  bet  or  result  of  presidential  election  in  another  state. 

8ee  note,  18  L.  B.  A.  862. 
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28  Tex.  Ap.  227-234,  19  Axn.  St.  Bep.  833,  12  8.  W.  601,  BEAGAK 
y.    STATE. 

Two  Distinct  Offenses,  Sach  as  Assault  with  intent  to  rape  and 
attempt  to  rape,  may  be  joined  in  one  indictment,  but  in  separate 
counts. 

See  notes,  20  Am.  St.  Rep.  747;  25  Am.  St.  Rep.  428;  32  Am.  St. 
Rep.  692;  39  Am.  St.  Rep.  404;  9  L.  R.  A.  183. 

It  was  Material  to  Inquire  Whether  the  Defendant's  Mental  Fac- 
ulties were  so  far  affected  by  the  fact  of  his  intoxication  as  to  ren- 
der him  incapable  of  entertaining  the  intent  charged. 

Approved  in  Lyle  v.  State,  31  Tex.  Cr.  118,  19  S.  W.  907,  jury 
should  be  charged  to  consider  drunkenness  as  to  intent  in  trial  for 
perjury;  Booher  v.  State,  156  Ind.  444,  60  N.  E.  160,  54  L.  R.  A. 
391,  allowing  fact  of  intoxication  to  be  shown  in  question  of  intent 
in  homicide  case.  See  notes,  36  L.  R.  A.  479,  483;  11  L.  R.  A. 
808,  809,  813. 

Specific  Intent  to  Ravish  is  an  Essential  Ingredient  of  the  offense 
of  attempt  to  rape. 

Approved  in  Copenhaver  v.  Commonwealth,  31  Ky.  1162,  104  S. 
W.  750,  following  rule. 

28  Tex.  Ap.  234-236,  12  8.  W.  606,  FLEMINa  ▼.  STATE. 

County  Attorney  has  No  Power  to  Dismiss  a  Case  without  the  eon- 
sent  of  the  presiding  judge  and  without  filing  a  written  statement 
of  his  reasons  for  dismissing  the  case. 

Approved  in  Camron  v.  State,  32  Tex.  Cr.  183,  40  Am.  St.  Rep. 
767,  22  S.  W.  683,  where  court  knows  of  agreement  by  county  at- 
torney to  dismiss  in  consideration  of  turning  state's  evidence,  such 
agreement  is  good  defense;  Ex  parte  Park,  37  Tex.  Cr.  594,  66  Am. 
St.  Rep.  837,  40  S.  W.  301,  prosecution  may  dismiss  a  case  as  to  a 
defendant  and  may  then  require  his  testimony;  Maeyers  y.  State 
(Tex.  Cr.),  49  S.  W.  382,  mere  agreement  with  county  attorney  to 
dismiss  is  invalid;  Tullis  ▼.  State  (Tex.  Cr.),  52  S.  W.  84,  agreement 
of  prosecution  to.  dismiss,  without  consent  of  judge,  is  not  binding; 
Ex  parte  Greenhaw,  41  Tex.  Cr.  281,  283,  53  S.  W.  1025,  1026,  agree- 
ment of  state's  attorney  to  admit  to  bail  one  who  turns  state's  evi- 
dence is  ultra  vires. 

Time  is  of  the  Essence  of  a  Continuing  Offense,  and  the  proof 
must  be  limited  to  the  time  set  forth  in  the  indictment. 

See  note,  92  Am.  St.  Rep.  135. 

Distinguished  in  Territory  of  Hawaii  ▼.  Crawford,  18  Haw.  248, 
holding  mere  fact  that  the  offense  is  a  continuing  one  does  not  make 
time  essential. 

28  Tex.  Ap.  236-239,  12  &  W.  741,  SHAW  ▼.  STATE. 
In  Slander,  if  the  Greneral  Reputation  for  Chastity  of  the  Female 

alleged  to  have  been  slandered  is  proved  to  be  bad,  the  defendant 
is  entitled  to  acquittal. 

Reafiirme'd  in  Crane  t.  State,  30  Tex.  Ap.  465,  17  S.  W.  939.  See 
note,  21  L.  R.  A.  511. 

28  Tex.  Ap.  240,  14  a  W.  127,  PETTIT  ▼.  STATE. 
Where  a  Physician  Failed  to  File  His  Certificate  for  Becord  hy 

mistake,  he  is  entitled  to  be   acquitted  when  tried  for  practicing 
medicine  without  a  certificate. 
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Approved  in  Price  v.  State,  40  Tex.  Cr.  431,  50  S.  W.  701,  failure 
of  clerk  to  record  certificate  of  physician  will  not  warrant  convic- 
tion of  latter. 

28  Tez.  Ap.  241-246,  14  8.  W.  128,  McFABDEN  ▼.  STATE. 

Wliere  Application  for  a  First  Continuance  Failed  to  Show  Dili- 
genct  to  procure  absent  witnesses,  it  was  properly  refused. 

Approved  in  Brown  v.  State,  34  Tex.  Cr.  153,  29  S.  W.  774,  ar- 
guendo. 

Parties  are  Principal  Offenders,  or  Acting  Together,  until  the  full 
purpose  of  the  conspiracy  is  accomplished. 

Approved  in  Mason  v.  State,  31  Tex.  Cr.  311,  20  S.  W.  566,  where 
one  only  of  two  codefendants  actually  passed  forged  checks  but 
other  operated  with  him,  both  were  principals;  People  v.  Bodley,  131 
Cal.  254,  63  Pac.  357,  testimony  of  one  conspirator  of  attempt  by 
another  conspirator  to  keep  him  from  testifying  before  a  grand  jury 
is  admissible  in  evidence. 

Where  a  Defendant  In  a  Criminal  Case  Testifies  In  His  Own  Behalf 
he  is  subject  to  the  same  treatment  as  any  other  witness. 

Approved  in  Roy  v.  State,  35  Tex.  Cr.  357,  33  S.  W.  869,  reaffirm- 
ing rule;  White  v.  State,  30  Tex.  Ap.  656,  18  S.  W.  463,  defendant 
who  testifies  in  his  own  behalf  may  be  examined  by  prosecution  on 
matters  not  brought  out  on  his  examination  in  chief;  Jackson  v. 
State,  33  Tex.  Cr.  286,  47  Am.  St.  Rep.  31,  32,  26  S.  W.  195,  defendant 
on  cross-examination  was  properly  made  to  answer  that  he  had  been 
previously  arrested  for  other  crimes;  Hutchins  v.  State,  33  Tex.  Cr. 
299,  26  S.  W.  399,  defendant  on  cross-examination  properly  made  to 
answer  he  had  been  previously  arraigned  on  similar  charge;  Lee  v. 
State,  56  Ark.  7,  19  S.  W.  16,  where  defendant  testifies  in  his  own 
behalf,  prosecuting  attorney  may  comment  on  his  failure  to  deny 
incriminative  testimony. 

28  Tez.  Ap.  246-247,  13  8.  W.  861,  EX  PAETE  WALKEB. 

Article  35,  Penal  Code,  Abolishing  Capital  Fanishment  as  to  an 
offender  under  seventeen  years  of  age,  is  constitutional. 

See  notes,  25  Am.  St.  Rep.  885;  14  L.  R.  A.  586. 

Offender  Under  Age  of  Seventeen  Years  Accused  of  Murder  in  first 
degree  is  not  punishable  with  death  and  is  bailable. 

See  note,  10  L.  R.  A.  848. 

Miscellaneous. — Walker  v.  State,  28  Tex.  Ap.  504,  13  S.  W.  860, 
referring  historically  to  former   appeal. 

28  Tez.  Ap.  247-288,  12  S.  W.  1087,  GAUiAHEB  y.  STATE. 

Malice  Is  the  Intentional  Doing  of  a  Wrongful  Act  to  Another* 
without  legal  justification  or  excuse. 

Approved  in  Powell  v.  State,  28  Tex.  A  p.  397,  13  S.  W.  601,  and 
Ellis  V.  State,  30  Tex.  Ap.  604,  18  S.  W.  140,  both  reaffirming  rule; 
Martinez  ▼.  State,  30  Tex.  Ap.  138,  28  Am.  St.  Rep.  897,  16  S.  W. 
768,  charge  held  to  define  ''malice,"  "malice  aforethought/'  "express 
malice,"  and  "implied  malice";  Logan  v.  State  (Tex.  Cr.),  53  S.  W. 
695,  charge  held  to  have  properly  defined  malice;  Puryear  v.  State, 
56  Tex.  Cr.  235,  118  S.  W.  1045,  arguendo.  See  note,  28  Am.  St. 
Rep.  899. 

If  the  Evideoce  of  an  Alibi  Engenders  In  the  Minds  of  the  Jury; 
a  reasonable  doubt  as  to  defendant's  presence  at  the  time  and  place 
of  the  offense,  the  defendant  is  entitled  to  acquittaL 
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Approved  in  Caldwell  y.  State,  28  Tex.  Ap.  575,  14  8.  W.  123, 
Crow  V.  State,  33  Tex.  Cr.  270,  26  S.  W.  211,  Williams  ▼.  State 
(Tex.  Cr.),  38  S.  W.  202,  Gutirrez  ▼.  State  (Tex.  Cr.),  59  S.  W.  742, 
and  Saenz  ▼.  State  (Tex.  Cr.),  63  S.  W.  317,  all  reaffirming  rule; 
State  T.  Ballon,  20  B.  I.  612,  see  40  Atl.  864,  holding  self-defense 
must  be  proved  by  a  preponderance  of  evidence  and  citing  authori- 
ities  pro  and  con;  Parker  t.  State  (Tex.  Cr.),  34  S.  W.  264,  sustain- 
ing similar  charge.     See  note,  41  L.  B.  A.  530,  539,  543. 

Whert  Part  of  a  Oonyersation  is  Brought  Cat  by  One  Party,  the 
other  party  is  entitled  to  have  the  whole  of  said  conversation. 

Approved,  in  Suit  v.  State,  30  Tex.  Ap.  325,  17  S.  W.  460,  arguendo. 

Statements  Made  by  the  Witness  Corroborating  His  Evidence,  such 
statements  being  made  at  a  time  when  the  witness  could  not  have 
been  subject  to  any  disturbing  influences,  are  competent  when  it  is 
sought  to  impeach  him. 

Approved  in  Morton  v.  State  (Tex.  Cr.),  71  S.  W.  282,  holding 
court  erred  in  allowing  former  testimony  of  witness  at  examining 
trial  to  be  introduced  as  corroborative  evidence  when  there  was  no 
attempt  to  impeach  such  witness. 

Distinguished  in  Sanders  v.  State,  31  Tex.  Cr.  529,  21  S.  W.  259, 
statements  made  by  accomplice  at  time  of  his  arrest,  in  the  absence 
of  defendant,  are  not  admissible. 

A  Witness  has  a  Bight  to  Give  the  Beason  for  not  Divulging  cer- 
tain facts  sooner. 

Approved  in  Bruce  v.  State,  31  Tex.  Cr.  594,  21  S.  W.  683,  it  was 
proper  to  allow  witness  to  state  why  he  declared  to  sheriff  he  did 
not  identify  defendant. 

Wliere  Defendant  Makes  No  Objection  to  Exhibiting  Himself  in 
disguise  to  the  jury,  he  is  not  compelled  to  testify  against  himself. 

Approved  in  Turman  v.  State,  50  Tex.  Cr.  14,  95  S.  W.  536,  holding 
notwithstanding  an  accused  becomes  a  witness  on  his  own  behalf, 
he  cannot  be  compelled  to  undergo  an  experiment  before  the  jury  to 
be  used  as  evidence;  Whitehead  v.  State,  39  Tex.  Cr.  91,  45  S.  W.  11» 
it  was  not  error  to  refuse  to  compel  prosecutrix  to  undergo  an  exam- 
ination of  her  private  parts;  Squires  v.  State  (Tex.  Cr.),  54  S.  W. 
771,  fitting  shoe  of  defendant  into  certain  tracks  is  not  compelling 
defendant  to  testify  against  himself;  Bruce  v.  State,  31  Tex.  Cr.  592, 
21  S.  W.  682,  arguendo.  See  notes,  94  Am.  St.  Bep.  339;  28  L.  B. 
A.  703. 

Distinguished  in  Benson  v.  State  (Tex.  Cr.),  69  S.  W.  166,  holding 
if  it  were  error  to  require  defendant  to  stand  before  jury  with  his 
hat  on,  the  evidence  being  withdrawn  from  jury,  there  was  no 
prejudice. 

It  is  not  Competent  to  Prove  by  Witness  the  Advice  given  by  him 
as  attorney  to  defendant  or  defendant's  opinion  of  his  legal  rights 
in  former  litigation. 

Approved  in  Smith  v.  State,  46  Tex.  Cr.  282,  108  Am.  St.  Bep. 
991,  81  S.  W.  943,  where  appellant  was  tried  for  mnrder  for  killing 
officer  who  attempted  to  dispossess  her  of  land  by  virtue  of  writ,  it 
was  proper  to  exclude  advice  of  her  counsel  as  to  her  right  to  nse 
force. 

Xnitanee  of  Charge  on  Alibi  held  proper. 

Approved  in  Young  v.  State  (Tex.  Cr.),  79  S.  W.  85,  and  Carter 
T.  State,  56  Tex.  Cr.  307,  119  S.  W.  854,  both  upholding  charge. 
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28  Tex.  Ap.  288-293,  13  &  W.  14,  0*CONNOB  y.  STATE. 

In  the  Absence  of  Proof  to  the  Contrary,  the  Presumption  wlU 
Prevail  that  the  trial  court  in  discharging  the  jorj  acted  upon  legal 
cause,  and  did  not  abuse  its  discretion. 

Approved  in  Budder  v.  State,  29  Tex.  Ap.  263,  15  S.  W.  718,  dis- 
charge of  jury  after  they  had  deliberated  forty-six  hours  is  not 
abuse  of  court's  discretion;  Penn  y.  State,  36  Tex.  Cr.  142,  35  S.  W. 
974,  where  jury  had  deliberated  two  hours,  their  discharge  was  not 
an  abuse  of  court's  discretion;  People  y.  Smalling,  94  Oal.  117,  29 
Pac.  423,  record  of  court  cannot  be  impeached  by  extrinsic  facts  to 
show  abuse  of  discretion  in  discharging  jury. 

Where  There  was  No  Evidence  to  Show  Witness  was  an  accom- 
plice, it  was  not  error  to  refuse  to  instruct  on  accomplice  testimony. 

Approved  in  Walker  v.  State  (Tex.  Cr.),  37  8.  W.  423,  where  wit- 
ness is  shown  to  be  an  accomplice,  it  is  error  not  to  charge  on 
accomplice  testimony,  though  other  evidence  is  su£S.cient  to  convict. 

Jeopardy  is  a  Special  Plea,  the  Burden  of  Which  Bests  upon  the 
accused. 

Approved  in  dissenting  opinion  in  State  y.  Creechley,  27  Utah, 
150,  152,  75  Pac.  387,  majority  holding  on  appeal  it  was  not  to  be 
presumed  that  because  burden  of  proof  was  on  defendant  to  estab- 
lish defense  of  autrefois  acquit  and  the  evidence  was  not  before 
supreme  court,  that  no  evidence  was  given  in  support  of  plea. 

28  Tex.  Ap.  29S-297,  12  a  W.  1099,  EX  PABTE  ANGUS. 

District  Judge  can  Issue  Writ  of  Habeas  Corpus  to  the  officers  of 
any  county  in  the  state,  and  can,  in  chambers,  try  the  writ  in  any 
county  of  the  state. 

Distinguished  in  Wallace  v.  Helena  etc.  By.,  10  Mont.  35,  25  Pac. 
280,  injunction  issued  in  chambers  by  judge  acting  for  another  is 
void. 

Explained  in  dissenting  opinion  in  Wallace  y.  Helena  etc.  By., 
10  Mont.  51,  25  Pac.  286,  majority  holding  injunction  issued  in  cham- 
bers by  judge  acting  for  another  is  void. 

28  Tez.  Ap.  297-299,  12  8.  W.  1101,  BBOWN  V.  STATE. 

Scire  Facias  Which  Alleges  That  Bond  was  Executed  in  a  Prosecu- 
tion pending  in  the  district  court  when  it  was  entered  into  in  a 
justice's  court  is  fatally  defective. 

Beaffirmed  in  Avant  v.  State,  33  Tex.  Cr.  314,  26  S.  W.  412;  Frost 
y.  State,  33  Tex.  Cr.  350,  26  S.  W.  412. 

28  Tex.  Ap.  300-301,  12  S.  W.  1098,  THOMAS  ▼.  STATE. 

"Living  Together"  Means  That  the  Parties  must  I>well  or  Beside 
together  in  the  same  habitation  as  a  common  or  general  residing 
place. 

Approved  in  Bradshaw  v.  State  (Tex.  Cr.),  61  S.  W.  714,  occupy- 
ing separate  rooms  in  same  house  is  not  living  together. 

Adultery  and  Fornication  may  be  committed  by  living  together 
and  having  carnal  intercourse,  or  by  habitual  carnal  intercourse, 
without  living  together. 

See  note,  26  Am.  St.  Bep.  604. 

2S  Tez.  Ap.  801-30S,  12  a  W.  1103,  WILLIAMS  v.  STATE. 

Matter  Assigned  as  Perjury  must  be  Material  to  the  Issue  on  the 
trial  of  which  the  defendant  was  sworn. 
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Approved  in  McDonough  ▼.  State,  47  Tex.  Cr.  233,  122  Am.  St. 
Hep.  684,  84  S.  W.  597,  holding  any  deliberate  and  willfully  false 
statement  of  witness  in  answer  to  questions  concerning  the  same 
constitutes  good  assignment  for  perjury;  Martin  v.  State,  33  Tex. 
Cr.  319,  26  S.  W.  401,  indictment  for  perjury  is  insuflScient  where 
materiality  of  alleged  false  statement  is  not  apparent;  Harrison  v. 
State,  41  Tex.  Cr.  276,  53  S.  W.  864,  indictment  for  perjury  alleging 
a  certain  affidavit  is  false  is  fatally  defective;  Jernigan  v.  State,  43 
Tex.  Cr.  116,  63  S.  W.  562,  in  trial  for  gaming  a  material  issue  is 
whether  the  house  had  a  roof.     See  note,  28  Am.  St.  Rep.  915. 

Perjnry  may  be  Assigntd  on  a  Statement  That  Goes  to  the  credi- 
bility of  a  witness. 

Approved  in  State  v.  Park,  57  Kan.  433,  46  Pac.  714,  reaffirming 
rule;  Carroll  v.  State,  32  Tex.  Cr.  435,  40  Am.  St.  Rep.  790,  24  S.  W. 
102,  to  impeach  a  witness  he  may  be  asked  TThether  he  is  not  under 
indictment  for  theft. 

Prior  Conviction  of  Infamous  Crime  Does  not  Incapacitate  a  de- 
fendant from  testifying  in  his  own  behalf. 

Approved  in  Shannon  v.  State,  28  Tex.  Ap.  474,  13  S.  W.  599,  fol- 
lowing rule;  Quintana  v.  State,  29  Tex.  Ap.  405,  25  Am.  St.  Rep. 
735,  16  S.  W.  260,  defendant  who  testifies  in  his  own  behalf  may 
be  impeached;  Jackson  v.  State,  33  Tex.  Cr.  286,  47  Am.  St.  Rep. 
31,  26  S.  W.  195,  defendant  who  testifies  in  his  own  behalf  must 
answer  as  to  whether  he  had  previously  been  arrested  for  other 
crimes;  Murphy  v.  State,  33  Tex.  Cr.  315,  26  S.  W.  396,  ex-convict 
who  testifies  in  his  own  behalf  may  be  convicted  of  perjury;  Nicks 
V.  State,  40  Tex.  Cr.  5,  48  S.  W.  188,  confession  of  convict  is  ad- 
missible against  him,  but  not  against  others;  Clayton  ▼.  State  (Tex. 
Cr.),  22  S.  W.  404,  defendant  who  testifies  in  his  own  behalf  may 
be  asked  if  he  had  not  previously  been  convicted  of  crime;  Brazil 
V.  State  (Tex.  Cr.),  63  S.  W.  130,  where  defendant  was  not  permitted 
to  testify  in  his  own  behalf  because  he  was  an  ex-convict,  and  no 
exception  was  reserved,  it  is  not  reversible  error. 

28  Tex.  Ap.  304-307,  13  &  W.  10,  EX  PABTE  BTTTIK. 

Occupation  Tax  on  Peddlers  of  Banges  is  not  in  violation  of  the 
federal  constitution;  it  is  not  a  restriction  on  interstate  commerce. 

Approved  in  State  ▼.  Emert,  103  Mo.  249,  23  Am.  St.  Rep.  880, 
15  S.  W.  83,  11  L.  R.  A.  221,  peddler's  license  law  is  not  in  viola- 
tion of  federal  constitution.  See  notes,  26  Am.  St.  Rep.  595;  27  Am. 
St.  Rep.  563;  129  Am.  St.  Rep.  251;  21  L.  B.  A.  (n.  s.)  351;  14  L.  B. 
A.  98. 

Wliere  Tax  Leyied  on  Firm  for  Peddling  Clocks  or  Stoves  Crer 
County,  it  can  be  collected  but  once,  and  number  of  agents  or  wag- 
oners employed  is  discretionary. 

See  note,  8  L.  R.  A.  273. 

28  Tex.  Ap.  308-309,  19  Am.  St.  Bep.  837,  12  S.  W.  1102,  HABBI8 
V.  STATE. 

An  Uncorroborated  Confession  is  not  In  Itself  Sufficient  to  estab- 
lish the  corpus  delicti  and  to  support  a  conviction. 

Approved  in  PolliB  v.  State,  46  Tex.  Cr.  205,  78  S.  W.  1070,  where 
there  is  no  evidence  outside  of  appellant's  confession  that  deceased 
was  killed  as  alleged  in  indictment,  conviction  cannot  be  sustained; 
Jackson  ▼.  State,  29  Tex.  Ap.  464,  16  8.  W.  249,  where  confession 


767  NOTES  ON  TEXAS  REPOKTS.     28  Tex.  Ap.  309-342 

was  corroborated  by  other  evidence,  the  conviction  was  properly 
had;  Hunter  v.  State,  34  Tex.  Cr.  604,  31  S.  W.  676,  charge  which 
failed  to  instruct  that  unsupported  confession  is  not  sufficient  to 
establish  the  corpus  delicti  is  erroneous.  See  notes,  53  Am.  St.  Bep. 
716;  121  Am.  St.  Rep.  754. 

Tlie  Oorpus  Delicti  Consists  not  Merely  of  sn  Objective  Crime,  but 
of  the  defendant's  agency  in  the  crime. 

Approved  in  Conde  v.  State,  35  Tex.  Cr.  101,  34  S.  W.  287,  crimi- 
nal means  of  death  ngt  established  by  evidence;  White  v.  State, 
40  Tex.  Cr.  370,  50  S.  W.  707,  where  the  criminal  killing  is  estab- 
lished, the  confession  of  defendant  is  sufficient  to  establish  his 
agency  in  the  crime.     See  note,  50  Am.  St.  Rep.  143. 

Miscellaneous.— Harris  v.  State,  30  Tex.  Ap.  550,  17  S.  W.  1110, 
referring  historically  to  former  appeal. 

28  Tez.  Ap.  309-315,  12  8.  W.  1104,  SMITH  V.  STATE. 

Mere  Knowledge  of  a  Crime  on  the  Part  of  a  Witness  does  not 
render  him  an  accomplice  so  as  to  require  corroboration  of  his  testi- 
mony. 

Approved  in  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  con- 
cealment of  a  cri-me  does  not  make  a  person  a  principal;  Prewett  v. 
State,  41  Tex.  Or.  265,  53  S*.  W.  880,  concealment  of  a  crime  does 
not  make  a  person  an  accomplice. 

Where  Pretended  Newly  DiscoTered  Evidence  is  Shown  to  be  un- 
worthy of  credit  and  of  a  character  not  likely  to  change  the  result, 
new  trial  is  properly  refused. 

Approved  m  Gibbs  v.  State,  30  Tex.  Ap.  584,  18  S.  W.  88,  new 
trial  improperly  refused  where  evidence  of  acquitted  codefendant 
was  ground  for  application;  Jones  v.  State  (Tex.  Or.),  23  S.  W.  797, 
and  Gass  y.  State  (Tex.  Cr.),  56  S.  W.  75,  not  error  to  refuse  new 
trial  where  application  is  based  on  testimony  of  acquitted  code- 
fendant. 

It  is  Only  When  Inculpatory  Evidence  is  Wholly  Circumstantial 
that  instruction  on  that  character  of  evidence  is  required. 

See  note,  69  L.  R.  A.  206. 

28  Tex.  Ap.  316-321,  12  a  W.  1084,  SH17I.ZE  v.  STATE. 

Where  Portions  of  Body  of  Person  Alleged  to  have  Been  Killed 
were  shown  to  have  been  found,  and  sufficiently  identified  to  show 
fact  of  death,  and  circumstances  proved  death  by  violence,  corpus 
delicti  held  sufficiently  established. 

See  note,  68  L.  R.  A.  36. 

28  Tez.  Ap.  32S-342,  13  8.  W.  388,  HUDSON  ▼.  STATE. 

The  Fact  That  Attachment  is  Out  for  Absent  Veniremen  is  not 
cause  to  unreasonably  delay  a  trial. 

Approved  in  Habel  v.  State,  28  Tex.  Ap.  599,  13  S.  W.  1002,  Suit 
V.  State,  30  Tex.  Ap.  322,  17  S.  W.  459,  Jones  v.  State,  31  Tex.  Cr. 
181,  20  S.  W.  354,  Stephens  v.  State,  31  Tex.  Gr.  367,  20  S.  W.  827, 
Shaw  V.  State,  32  Tex.  Cr.  169,  22  S.  W.  589,  Sinclair  v.  State,  35 
Tex.  Cr.  132,  32  S.  W.  531,  and  Sawyer  v.  State,  39  Tex.  Cr.  558, 
47  S.  W.  650,  all  reaffirming  rule;  Greer  v.  State  (Tex.  Cr.),  65  S. 
W.  1076,  where  sheriff  was  unable  to  find  veniremen,  it  would  have 
been  nnreasonable  delay  to  opntinue  case  for  further  search* 
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Bill  of  EzceptioiiB  WUch  Merely  States  That  tbe  Juror  was  "ob- 
jectionable" will  not  be  considered  on  appeal. 

Beaffirmed  in  Bippey  ▼.  State^  29  Tex.  Ap.  43,  14  S.  W.  449;  Sut- 
ton T.  State,  31  Tex.  Or.  298,  20  S.  W.  564;  Aistrop  v.  State,  31 
Tex.  Cr.  468,  20  S.  W.  989. 

Error  In  Organization  of  Jnry  is  Harmless  where  no  objectionable 
juror  is  forced  upon  the  defendant. 

Approved  in  Nalley  v.  State,  28  Tex.  Ap.  391,  13  S.  W.  671,  where 
defendant  had  not  exhausted  his  peremptory  challenges,  objection 
to  juror  will  not  be  considered  on  appeal;  Bla'ckwell  v.  State,  29  Tex. 
Ap.  199,  15  S.  W.  599,  where  challenge  for  cause  was  overruled,  but 
juror  was  excluded  bj  an  additional  peremptory  challenge  allowed 
defendant,  there  was  no  error;  Jackson  v.  State,  30  Tex.  Ap.  667, 
18  S.  W.  644,  refusal  to  grant  attachment  for  venireman  not  re- 
versible error;  Beard  v.  State  (Tex.  Cr.),  53  S.  W.  349,  failure  to 
summon  veniremen  by  reason  of  clerical  error  in  summons  is  not 
material  error;  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  716,  where 
defendant  exhausted  his  peremptory  challenges,  but  fails  to  show 
an  objectionable  juror  was  forced  upon  him,  there  was  no  error  in 
overruling  challenges  for  cause. 

Where  Defendant  has  Exhausted  His  Peremptory  Challenges,  he  is 
not  entitled  to  another  to  exclude  a  jutor  who  is  "objectionable"  to 
him. 

Beaffirmed  in  McEinney  ▼.  State,  31  Tex.  Cr.  585,  21  S.  W.  683. 

When  a  Juror  Is  Misnamed  in  the  Copy  of  the  Special  Venire,  it 
is  the  proper  practice  to  stand  him  aside. 

Beaffirmed  in  Mitchell  v.  State,  36  Tex.  Cr.  301,  33  S.  W.  369. 

Evidence  That  Defendant  is  Suspected  of  an  Extraneous  Crime  is 
admissible  to  prove  motive. 

Approved  in  Porch  v.  State,  50  Tex.  Cr.  341,  99  S.  W.  106,  holding 
testimony  of  deceased  given  against  defendant  at  another  trial  ad-^ 
missible  as  showing  motive;  Moore  v.  State,  49  Tex.  Cr.  510,  96  S. 
W.  326,  indictment  against  deceased  charging  him  with  aggravated 
assault  upon  defendant  is  admissible  to  show  motive;  Hamblin  v. 
State,  41  Tex.  Cr.  140,  50  S.  W.  1022,  evidence  of  death  of  baby 
suspected  to  have  been  murdered  by  defendant,  is  admissible  to 
prove  motive;  Barkman  v.  State  (Tex.  Cr.),  52  S.  W.  71,  evidence 
of  an  extraneous  murder  not  admissible  to  show  motive  unless  con- 
nection is  shown  between  both  crimes;  Martin  v.  State,  41  Tex.  Cr. 
2^6,  53  S.  W.  850,  evidence  of  previous  quarrel  is  admissible  to  show 
motive  for  assault  to  murder;  Hamilton  v.  State,  41  Tex.  Cr.  652,  56 
S.  W.  928,  evidence  of  previous  assaults  is  admissible  to  prove  motive 
in  assault  to  murder;  Benfro  v.  State,  42  Tex.  Cr.  404,  56  S.  W.  1017, 
evidence  of  slander  of  deceased's  daughter  by  defendant  and  prosecu- 
tion for  eame  admitted  to  prove  motive  for  killing.  See  note,  62 
L.  B.  A.  213,  341,  344. 

Distinguished  in  Attaway  v.  State,  41  Tex.  Cr.  397,  55  8.  W.  46, 
rule  not  applicable  where  state  failed  to  show  that  defendant  knew 
what  deceased  had  stated  to  district  attorney  regardipg  defendant's 
connection  with  a  theft;  dissenting  opinion  in  Barkman  v.  State,  41 
Tex.  113,  52  S.  W,  76,  majority  holding  fact  that  deceased  had  testi- 
fied at  inquest  over  body  of  one  whom  defendant  charged  with  killing 
is  admissible  to  show  motive. 

A  Parson  Who  has  Been  Summoned  as  a  Juror,  but  is  not  present, 
may,  upon  his  appearance,  before  the  jury  is  completed,  be  tried  as 
to  his  qualifications,  and  impaneled  as  a  juror. 


769  NOTES  ON  TEXAS  BEPOBTS.    28  Tex.  Ap.  343-350 

Approved  in  Spears  v.  State,  41  Tex.  Cr.  532,  56  S.  W.  348,  it  was 
proper  to  compel  defendant  to  pass  upon  veniremen,  who  had  been 
brought  in  by  attachment,  without  regard  to  talesmen  who  had 
been  summoned. 

When  a  Special  Venire  Is  Called,  Either  Party  may  have  Attach- 
ments issued  for  absent  veniremen. 

Approved  in  Moody  v.  State,  43  Tex.  Cr.  169,  63  S.  W.  641,  judg- 
ment reversed  for  refusal  to  issue  attachment  for  veniremen. 

Where  Testimony  of  Defendant  Showed  His  Danger  was  Beal  and 
not  apparent,  and  that  he  did  not  retreat  before  fatal  shot  was  fired, 
it  eliminates  the  questions  of  apparent  danger  and  retreat  as  issues. 

Approved  in  Boe  v.  State,  55  Tex.  Cr.  131,  115  S.  W.  595,  holding 
where  evidence  did  not  raise  issue  of  retreat  and  the  charge  sub- 
mitted self-defense  and  defense  of  another,  there  was  not  reversible 
error  in  submitting  law  of  retreat  as  to  self-defense  but  not  as  to 
defense  of  another. 

Where  Motive  is  Main  Issue  in  Case,  it  is  not  necessary  to  limit 
and  restrict  in  charge  evidence  tending  to  show  motive  to  the  pur- 
pose for  which  it  is  admitted. 

Approved  in  Weaver  v.  State,  46  Tex.  Cr.  618,  81  S.  W.  40,  fol- 
lowing rule;  Morrison  v.  State,  40  Tex.  Cr.  493,  51  S.  W.  364,  evi- 
dence of  extraneous  crime  to  prove  motive  must  be  restricted  in  the 
court's  charge  to  purpose  for  which  introduced;  Terry  v.  State,  45 
Tex.  Cr.  272,  76  S.  W.  930,  holding  court  erred  in  giving  charge 
predicated  on  evidence  of  extraneous  crimes  illustrating  motive  that 
was  on  weight  of  evidence. 

Merely  That  a  Juror  Objectionable  to  Defendant  was  Impaneled 
and  sat  upon  jury  is  not  an  exception  sufficient  to  raise  the  question 
of  the  juror's  status  in  supreme  court. 

Approved  in  Carter  v.  State,  45  Tex.  Cr.  433,  76  S.  W.  439,  hold- 
ing simple  objection  to  juror,  without  stating  any  ground  of  objec- 
tion or  circumstance  which  rendered  him  an  unfair  juror,  is  insuf-. 
ficient;  Brown  v.  State  (Tex.  Cr.),  78  S.  W.  508,  and  Mancillas  v. 
State  (Tex.  Or.),  76  S.  W.  470,  both  holding  defendant  must  not  only 
show  that  he  exhausted  his  peremptory  challenges,  but  that  he  was 
compelled  to  take  some  unfair  juror. 

District  Attorney's  Statement  in  Argument  That  Evidence  of  Ab- 
sent Witness  would  make  stronger  case  if  court  would  hold  case  open 
till  he  could  produce  him  is  not  ground  for  reversal,  where  testimony 
was  sufficient  without  testimony  of  such  witness. 

See  note,  46  L.  B.  A.  672. 

28  Tex.  Ap.  343-^7,  13  8.  W.  210,  LOPEZ  ▼.  STATE. 

Miscellaneous. — Cited  in  Pool  v.  State,  51  Tex.  Cr.  597,  103  S.  W. 
892,  to  point  that  possession  by  appellant  of  recently  stolen  prop- 
erty with  theft  unexplained  is  sufficient  to  warrant  conviction,  where 
circumstances  call  for  an  explanation. 

28  Tez.  Ap.  347-350,  13  8.  W.  143,  MIXON  ▼.  STATE. 

To  Warrant  Oonviction  for  Theft  Under  Indictment  alleging  owner 
to  be  unknown,  the  state  must  prove  that  the  owner  was  unknown 
to  the  grand  jnry,  and  that  they  used  reasonable  diligence  to  ascer* 
tain  the  ownership. 

Approved  in  Sharp  v.  State,  29  Tex.  Ap.  213,  15  S.  W.  176,  be- 
cause evidence  in  theft  failed  to  show  ownership  was  unknown  te 

6  Tez.  Notee — 49 


28  Tex.  Ap.  352-360    NOTES  ON  TEXAS  REPORTS.  770 

grand  jury,  and  that  grand  jury  used  reasonable  diligence  to  ascer- 
tain it,  verdict  was  set  aside.    See  note,  25  Am.  St.  Rep.  715. 

Miscellaneous.— <!ited  in  Bryan  v.  State,  49  Tex.  Cr.  197,  91  S.  W. 
581,  holding  where  indictment  alleged  ownership  in  '*A,"  and  proof 
showed  stolen  cattle  belonged  to  "£,"  and  were  never  reduced  to 
possession  in  "A"  absolutely,  but  only  conditionally,  that  "A"  was 
not  special  owner  within  meaning  of  statute. 

28  Tex.  Ap.  352-354,  13  &  W.  144,  WAMPLEB  ▼.  STATE. 

Where  a  Confession,  Thongli  Made  to  sn  Accomplice,  is  part  of  the 
evidence,  an  instruction  on  circumstantial  evidence  is  not  required. 

Approved  in  White  v.  State,  32  Tex.  Cr.  636,  25  S.  W.  785,  Dunn 
V.  State,  34  Tex.  Cr.  259,  53  Am.  St.  Rep.  716,  30  S.  W.  227,  White 
V.  State,  40  Tex.  Cr.  371,  50  S.  W.  708,  and  Jackson  v.  State  (Tex. 
Cr.),  62  S.  W.  914,  charge  on  circumstantial  evidence  not  required 
where  a  confession  is  in  evidence;  Barnest  v.  State,  53  Tex.  Cr.  629, 
111  S.  W.  944,  applying  rule  in  murder  trial  where  defendant  con- 
fessed and  claimed  self-defense.  See  notes,  19  Am.  St.  R«p.  853; 
97  Am.  St.  Rep.  791;  69  L.  R.  A.  211. 

If  the  Ohristian  Name  is  First  Stated  Correctly  and  afterward  in- 
correctly, the  incorrect  statement  may  be  rejected  without  aflfecting 
the  indictment. 

Distinguished  in  State  v.  Manning,  168  Mo.  429,  68  S.  W.  344, 
holding  rule  not  applicable  where  indictment  charged  "William  L. 
Jones"  instead  of  ''Joseph  Manning." 

28  Tex.  Ap.  354-355,  13  8.  W.  149,  GRAVES  ▼.  STATE. 

When  a  Bill  of  Sale  is  not  Filed  Among  the  Papers  of  the  cause 
three  days  before  the  trial,  it  cannot  be  introduced  in  evidence  with- 
out proof  of  its  execution. 

Approved  in  Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W.  806.  fol- 
lowing rule;  Burton  v.  State,  51  Tex.  Cr.  199,  101  S.  W.  228,  applying 
rule  to  marriage  license;  Williams  v.  State,  30  Tex.  Ap.  155,  16  S. 
W.  761,  execution  of  bill  of  sale  may  be  proved  aliunde;  Golin  v. 
State,  37  Tex.  Cr.  101,  38  S.  W.  797,  certified  copies  of  deed  and 
power  of  attorney  held  inadmissible. 

28  Tex.  Ap.  355-360,  13  S.  W.  147,  CARTER  ▼.  STATE. 

In  Trial  for  Assault  With  Intent  to  Murder,  charge  on  aggravated 
assault  is  erroneous  which  requires  evidence  to  show  both  lack  of 
intent  to  kill  and  that  if  death  had  ensued  from  such  assault  and 
battery  it  would  have  been  murder. 

Reaffirmed  in  Chatman  v.  State,  40  Tex.  Cr.  278,  50  S.  W.  398. 
Approved  in  Williams  v.  State,  41  Fla.  298,  26  So.  185,  indictment 
charging  assault  with  intent  to  commit  murder  in  first  degree  is 
sufficient  to  sustain  conviction  for  assault  with  intent  to  commit 
manslaughter;  State  v.  Dolan,  17  Wash.  512,  50  Pac.  476,  in  a 
prosecution  for  assault  with  intent  to  murder,  defendant  may  be 
convicted  of  assault  or  of  assault  and  battery;  Botsch  v.  State,  43 
Neb.  505,  61  N.  W.  731,  arguendo.     See  note,  45  L.  R.  A.  693. 

SiMciflc  Intent  to  Kill  is  Indispensable,  and  must  be  ProTed,  to 
constitute  assault  with  intent  to  murder. 

Approved  in  Prescott  t.  State,  52  Tex.  Cr.  37,  105  S.  W.  193,  fol- 
lowing rule. 
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28  Tex.  Ap.  361-364,  13  8.  W.  146,  EX  PARTE  HUNT. 

Under  tlie  ProvlsioiiB  of  Article  816  of  the  Code  of  Procedure,  a 
prisoner  could  discharge  the  amount  of  his  fine  and  costs  by  rating 
his  imprisonment  at  three  dollars  a  day  after  making  affidavit  of 
inability  to  pay. 

Approved  in  Ex  parte  Clayton,  51  Tex.  Cr.  554,  103  S.  W.  631,  and 
£x  parte  Beeves,  41  Tex.  Cr.  268,  53  S.  W.  1023,  both  holding  failure 
on  part  of  authorities  to  hire  out  prisoner  entitles  him  to  credit  of 
three  dollars  a  day  during  his  imprisonment;  Ex  parte  Taylor,  34 
Tex.  Cr.  275,  30  S.  W.  230,  failure  of  court  to  hire  out  a  prisoner, 
whether  latter  declines  or  not  entitles  latter  to  credit  of  three  dol- 
lars a  day  on  judgment  against  him. 

Every  Law  Whicli  Changes  the  Punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  when  committed  is 
ex  post  facto. 

Reaffirmed  in  Murphy  t.  Commonwealth,  172  Mass.  271,  70  Am.  St. 
Bep.  273,  52  N.  E.  508.     See  note,  27  L.  R.  A.  595. 

Judgment  of  Comity  Court  may  be  Beversed  by  criminal  court  of 
appeals. 

Approved  in  dissenting  opinion  in  Small  v.  State  (Tex.  Cr.),  38 
S.  W.  800,  majority  holding  court  of  crl  ^linal  appeals  cannot  reform 
judgment  where  it  does  not  conform  to  verdict. 

Cumulatlye  Terms  of  Imprisonment  Adjudged  at  the  Same  Term 
of  Court  shall  be  so  tacked  that  the  subsequent  term  shall  begin  at 
the  expiration  of  the  preceding  one,  otherwise  the  terms  become 
concurrent. 

Approved  in  Kirkman  y.  McClaughery,  152  Fed.  258,  following 
rule.     See  note,  7  L.  B.  A.  (n.  s.)   126. 

28  Tex.  Ap.  364-366,  13  S.  W.  151,  MARTIN  ▼.  STATE. 

Irrelevant  Evidence  may  be  Admitted  to  Prove  Motive,  intent  or 
knowledge  on  the  part  of  the  defendant. 

Approved  in  Martin  v.  State,  41  Tex.  Cr.  245,  246,  53  S.  W.  850, 
previous  quarrel  admitted  to  prove  motive  in  assault  to  murder.  See 
note,  62  L.  B.  A.  210. 

28  Tex.  Ap.  367-370,  13  a  W.  218,  SIMBBOUGH  v.  STATE. 

"United  States  Paper  Currency  Money"  Embraces  All  Character  of 
paper  currency  issued  and  allowed  to  be  used  as  money  by  the  United 
States. 

Approved  in  Dennis  v.  State  (Tex.  Cr.),  74  S.  W.  560,  Wilson  v. 
State  (Tex.  Cr.),  72  S.  W.  864,  and  Berry  v.  State,  46  Tex.  Cr.  422, 
80  S.  W.  630,  all  following  rule;  Morris  v.  State  (Tex.  Cr.),  20  S.  W. 
979,  "eighty  dollars  of  the  current  paper  currency  of  the  United 
States  of  America"  sufficiently  describes  money. 

Where  the  Witness  BecoUecte  Having  Signed  the  Writing  before, 
though  he  has  now  no  recollection  of  the  facts  mentioned  in  it,  yet 
remembers  that  at  the  time  he  saw  it  he  knew  the  contents  to  be 
correct,  he  may  use  it  to  refresh  his  memory. 

Approved  in  Cantwell  v.  State,  47  Tex.  Cr.  523,  85  S.  W.  19,  hold- 
ing express  agent,  although  having  no  independent  recollection  of 
the  transaction,  could  testify  from  what  his  books  showed;  String- 
fellow  V.  State,  42  Tex.  Cr.  590,  61  B.  W.  720,  holding  stenographie 
notes  are  admissible  as  evidence. 
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Distinguished  in  dissenting  opinion  in  Stringfellow  v.  State,  42 
Tex.  Cr.  592,  61  S.  W.  721,  majority  holding  stenographic  notes  are 
admissible  as  evidence. 

28  Tex.  Ap.  370-S75,  19  Am.  St  Sepi  839,  13  &  W.  451,  JACKSON 
V.  STATE. 

To  Warrant  aa  Inference  of  Gnilt  from  Possession  of  recently* 
stolen  property,  such  possession  must  be  personal  and  exclusive,  un- 
explained, and  must  involve  a  distinct  and  conscious  assertion  of 
property  by  the  defendant. 

Reaffirmed  in  Boersh  v.  State  (Tex.  Cr.),  62  S.  W.  1060.  See 
notes,  27  Am.  St.  Bep.  328;  25  Am.  St.  Bep.  715;  73  Am.  St.  Bep. 
953;  101  Am.  St.  Bep.  495,  513;  12  L.  B.  A.  (n.  s.)  212. 

When  a  Fact  or  Circnnurtance  WlLich  Wonld  Tend  to  Prove  the 
guilt  of  a  codefendant  would  also  tend  to  prove  the  guilt  of  the 
defendant,  it  would  be  admissible  against  him. 

Approved  in  Musser  v.  State,  157  Ind.  433,  438,  61  N.  E.  4,  6, 
holding  where  there  was  evidence  tending  to  show  that  three  per- 
sons were  present  at  commission  of  crime,  that  any  fact  tending 
to  connect  any  one  of  them  with  such  crime  was  competent  evidence 
against  the  others;  McFarland  v.  State,  45  Tex.  Cr.  250,  75  S.  W. 
789,  where  defendant  and  B.,  arrested  few  days  after  swindling 
witness  with  trick  lock,  testimony  that  on  their  arrest,  he  followed 
them,  saw  B.  finger  pocket-flap,  and  on  searching  him  lock  was  found 
in  flap,  is  admissible;  Cogshall  y.  State  (Tex.  Cr.),  58  S.  W.  1011, 
one  who  assisted  in  disposing  of  stolen  property  held  guilty  of 
burglary. 

It  was  not  Error  to  Allow  Jury  to  Inspect  a  Stolen  Sack  found 
at  defendant's  house. 

Approved  in  Mitchell  y.  State,  38  Tex.  Cr.  185,  41  S.  W.  817,  on 
trial  for  murder  state  may  have  clothing  worn  by  deceased  at  time 
he  was  shot  exhibited  by  witness  to  jury,  and  such  witness  may 
testify  in  reference  thereto;  Bodriquez.y.  State,  32  Tex.  Cr.  263,  22 
S.  W.  978,  not  error  to  exhibit  gun  and  bullet  to  jury;  Chalk  v. 
State,  35  Tex.  Cr.  129,  32  S.  W.  537,  not  error  to  permit  jury  to  take 
to  jury-room  coat  offered  in  evidence;  Ledbetter  y.  State,  35  Tex.  Cr. 
198,  32  S.  W.  904,  not  error  to  exhibit  hide  of  cow  to  jury;  Wood- 
ruff y.  State  (Tex.  Cr.),  20  S.  W.  573,  pair  of  stolen  drawers  and 
similar  ones  were  properly  admitted  in  evidence  to  establish  identity 
of  stolen  property;  Grosser  y.  State  (Tex.  Cr.),  40  S.  W.  595,  shoes 
admitted  in  evidence  properly  allowed  to  be  taken  by  jury  to  jury- 
room;  Barkman  y.  State,  41  Tex.  Cr.  109,  52  S.  W.  74,  clothing  worn 
by  deceased  properly  admitted  in  evidence. 

28  Tex.  Ap.  375-376,  13  S.  W.  142,  HANIiET  T.  STATE. 

Where  Eyidence  of  an  Extraneous  Crime  is  Admitted,  the  charge 
of  the  court  must  apprise  the  jury  of  the  purpose  of  the  proof. 

Beaffirmed  in  Williamson  y.  State,  30  Tex.  Ap.  333,  17  S.  W.  723. 
See  note,  62  L.  B.  A.  350. 

28  Tez.  Ap.  377-379,  13  S.  W.  152,  MOOBE  T.  STATE. 

It  ii  Error  to  Oliarge  That  if  Jury  Belieye  Defendant  innocent*^ 
they  should  acquit  him. 

Approved  in  Harris  y.  State,  55  Tex.  Cr.  481,  117  8.  W.  845,  hold- 
ing such  charge  shifted  the  burden  of  proof,  and  is  reversible  error; 
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Johnson  ▼.  State,  29  Tex.  Ap.  154,  28  Am.  St.  Rep.  933,  15  S.  W. 
649,  charge  requiring  jury  to  believe  that  one  of  certain  conditions 
existed  in  order  to  acquit  is  erroneous;  Johnson  y.  State,  30  Tex. 
Ap.  422,  17  S.  W.  1071,  charge  that  jury  should  acquit  if  they  found 
defendant  had  not  assisted  in  killing  by  poison  is  erroneous. 

Distinguished  in  Rice  y.  State,  49  Tex.  Or.  582,  583,  94  S.  W. 
1031,  holding  charge,  while  not  artistically  drawn,  was  coupled  with 
charge  on  reasonable  doubt,  and  objection  that  it  shifted  the  burden 
of  proof  from  state  to  defendant  was  untenable;  Bayne  v.  State, 
29  Tex.  Ap.  137,  15  S.  W.  405,  charge  on  theft  held  not  objection- 
able; Edens  y.  State,  41  Tex.  Or.  526,  55  S.  W.  817,  instruction 
requiring  jury  to  believe  defendant  acted  in  self-defense  in  order 
to  acquit  not  error,  where  other  portion  of  charge  instructed  on 
reasonable  doubt. 

Eyldenct  of  Another  Oontemporaneoas  Crime  is  admissible. 

Approved  in  Morris  v.  State,  30  Tex.  Ap.  116,  16  S.  W.  758,  evi- 
dence of  finding  and  identification  of  another  dead  body  admissible 
in  trial  for  murder.     See  note,  62  L.  R.  A.  277,  353. 

28  Tex.  Ap.  379-381,  13  a  W.  150,  BROWN  T.  STATE. 

*    The  Word  "Said"  in  an  Indictment  will  be  Referred  to  the  next 

antecedent  only  when  the  plain  meaning  requires  it. 

Approved  in  Ford  v.  State  (Tex.  Cr.),  54  S.  W.  762,  "said  Sam 
Boyd"  held  to  mean  "said  Sam  Ford." 

28  Tex.  Ap.  881-386,  19  Am.  St.  Bep.  845,  13  S.  W.  779,  EX  PARTE 
GARZA. 

A  Municipal  Corporation  can  Exercise  No  Power  which  its  charter 
does  not  grant  in  express  words,  or  which  is  not  implied  in  or  inci- 
dent to  the  powers  expressly  granted,  or  which  are  not  essential  to 
the  declared  business  and  purpose  of  the  corporation. 

Approved  in  Ex  parte  Robinson,  30  Tex.  Ap.  494,  17  S.  W.  1058, 
authority  to  abate  nuisances  does  not  include  authority  to  declare 
keeping  of  stallion  for  service  a  nuisance;  Ex  parte  Bowen,  34  Tex. 
Cr.  109,  29  S.  W.  270,  law  to  compel  able-bodied  men  to  work  on 
streets  held  valid.  See  notes,  129  Am.  St.  Rep.  269;  36  L.  R.  A. 
593,  60i. 

Presumption  is  not  Lightly  to  be  Indulged  in  That  the  Legislature 
has  by  implication  repealed,  as  respects  a  particular  municipality, 
laws  of  a  general  nature  in  force  throughout  the  state. 

Approved  in  Lynn  v.  State,  33  Tex.  Cr.  159,  25  S.  W.  781,  ordinance 
for  killing  of  unmuzzled  dogs  held  in  conflict  with  state  law;  Ex 
parte  Coombs,  38  Tex.  Cr.  659,  44  S.  W.  859,  municipal  corporations 
cannot  suspend  state  penal  laws;  Ex  parte  Powell,  43  Tex.  Cr.  398, 
66  S.  W.  299,  city  cannot  prohibit  pool-selling  on  horseraces  whero 
such  pools  are  licensed  by  the  state.  See  notes,  41  Am.  St.  Rep.  672; 
80  Am.  St.  Rep.  189. 

Power  to  Regulate  Bawdy-honses  is  not  Power  to  license  them. 

Approved  in  Ex  parte  Robinson,  30  Tex.  Ap.  495,  17  S.  W.  1058, 
arguendo. 

That  Different  PnniBhments  are  Prescribed  for  Different  Acts  con- 
stituting the  same  offense  in  a  different  degree,  or  by  different  classes 
of  persons,  is  not  objectionable  legislation. 

See  notes,  25  Am.  St.  Rep.  885;  39  L.  R.  A.  457. 
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A  Charter  Passed  Sabseauent  to  ttae  Oeneral  Law,  and  plainly 
irreconcilable  with  it,  will,-  to  the  extent  of  conflict,  operate  as 
repeal  of  laws  of  general  nature  elsewhere  in  force  throughout  state. 

Approved  in  Ex  parte  Hughes,  50  Tex.  Cr.  618,  100  S.  W.  162, 
upholding  ordinance  of  San  Antonio  passed  under  special  authority 
of  its  charter;  dissenting  opinion  in  Arroyo  y.  State  (Tex.  Gr.),  69 
S.  W.  505,  majority  holding  city  ordinances  in  conflict  with  stattf 
laws  are  void. 

Miscellaneous. — Gline  t.  State,  36  Tex.  Gr.  345,  61  Am.  St.  Bep. 
862,  36  S.  W.  1104,  miscited. 

28  Tex.  Ap.  387-393,  13  8.  W.  670,  NALLEY  ▼.  STATE. 

Bill  of  Exceptions  to  Alleged  Objectionahle  Juror  must  show  that 
an  objectionable  or  incompetent  juror  was  forced  on  the  defendant. 

Approved  in  Taylor  v.  State,  44  Tex.  Cr.  549,  72  S.  W.  397,  follow- 
ing rule;  Sutton  v.  State,  31  Tex.  Gr.  298,  20  S.  W.  564,  and  Mc- 
Kinney  v.  State,  31  Tex.  Cr.  585,  21  S.  W.  683,  bill  of  exceptions 
must  show  cause  for  objection  to  a  juror. 

In  Charging  upon  Self-defense,  It  was  Correct  to  Instruct  that  it 
is  the  right  of  the  defendant  to  have  the  facts  considered  by  the 
jury  as  they  reasonably  appeared  to  the  defendant,  and  that  if  the 
danger  reasonably  appeared  to  the  defendant  he  was  entitled  to 
acquittal. 

Approved  in  Nalley  v.  State,  30  Tex.  Ap.  457,  17  S.  W.  1084,  it 
was  error  not  to  instruct  as  to  defendant's  reasonable  belief  of 
danger.     See  note,  24  Am.  St.  Bep.  849. 

When  Essential  to  the  Due  Administration  of  Justice,  it  is  within 
the  discretion  of  the  court  to  receive  evidence  at  any  stage  before 
the  conclusion  of  argument,  but  this  discretion  must  not  be  abused. 

Approved  in  Hendricks  v.  State,  28  Tex.  Ap.  417,  13  S.  W.  673, 
testimony  for  prosecution  admitted  after  defendant  had  closed; 
Liaurence  v.  State,  31  Tex.  Cr.  603,  21  S.  W.  767,  prosecution  allowed 
to  introduce  additional  testimony  after  defense  declined  to  offer  any. 

Evidence  of  Attempt  to  Suppress  Testimony  is  inadmissible  against 
defendant,  unless  he  is  directly  connected  with  the  matter. 

Approved  in  Newton  v.  State,  41  Tex.  Cr.  613,  56  S.  W.  65,  attempt 
of  defendant's  father  to  purchase  testimony  not  admitted;  Qann  ▼. 
State  (Tex.  Cr.),  57  S.  W.  669,  it  was  error  to  permit  witness  to 
testify  that  he  had  tried  to  suppress  testimony;  dissenting  opinion 
in  Pearson  v.  State,  56  Tex.  Cr.  612,  120  S.  W.  1007,  majority  holding 
declarations  of  third  party  as  to  effect  that  he  told  defendant's 
daughter  to  stand  up  for  her  father  was  admissible  for  purpose  of 
attacking  credibility  of  such  witness. 

No  Improper  Means  Should  be  Besorted  to  to  prejudice  the  minds 
of  the  jury  against  the  defendant  in  the  remotest  degree. 

Approved  in  Butherford  v.  State  (Tex.  Cr.),  67  S.  W.  102,  and 
Bobbins  v.  State,  47  Tex.  Gr.  317,  122  Am.  St.  Bep.  694,  83  S.  W. 
693,  both  holding  reversible  error  for  prosecuting  attorney  to  depart 
from  record  in  argument;  Campbell  v.  State,  30  Tex.  Ap.  650,  18 
S.  W.  410,  it  was  error  to  admit  statements  of  outsiders  made  to  a 
state's  witness;  Miller  v.  State,  31  Tex.  Cr.  636,  37  Am.  St.  Bep. 
839,  21  S.  W.  926,  withdrawal  of  irrelevant  testimony  cured  the 
error;  Dudley  v.  State,  40  Tex.  Cr.  35,  48  S.  W.  180,  where  jury  is 
instructed  to  disregard  improper  statement  of  counsel,  it  is  not 
ground  for  reversal;   Luttrell  v.   State,  40  Tex.   Cr.  658,  51  S.   W. 
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932,  case  reversed  because  of  admission  of  prejudicial  hearsay  testi- 
monj;  McGandless  t.  State,  42  Tez.  Or.  59,  57  S.  W.  672,  error  in 
admitting  incompetent  testimony  not  cured  by  its  withdrawal.  Se« 
notes,  27  Am.  St.  Bep.  106;  100  Am.  ^t.  Bop.  697. 

When  There  in  not  Any  Svldence  Presenting  the  Issue  of  Murder 
of  the  second  degree,  a  charge  on  same  may  be  omitted. 

Approved  in  Monmouth  y.  State,  54  Tez«  Gr.  408,  114  S.  W.  114, 
following  rule. 

28  Tex.  Ap.  393-398,  13  8.  W.  599,  POWELL  ▼.  STATE. 

"Malice"  iB  Sofflclently  Defined  as  the  "Intentional  Doing  of  a 
wrongful  act  toward  another  without  legal  excuse  or  justification." 

Beaffirmed  in  Self  v.  State,  28  Tex.  Ap.  409,  13  S.  W.  604.  See 
note,  28  Am*  St.  Bep.  899. 

Charge  on  Threats  and  Self-def^ise  Which  Bequlres  Jury  to  be- 
lieve that  facts  existed  which  constituted  self-defense  in  order  to 
acquit,  is  not  erroneous  when  court  charged  rule  of  reasonable  doubt 
generally. 

Approved  in  Adams  v.  State,  48  Tex.  Or.  456,  93  S.  W.  116,  and 
Edens  v.  State,  41  Tex.  Cr.  526,  55  S.  W.  816,  817,  both  reaffirming 
rule;  McCay  v.  State,  32  Tex.  Cr.  238,  22  S.  W.  975,  not  error  to  fail 
to  charge  on  reasonable  doubt  as  to  a  particular  phase  of  case; 
Cockerell  v.  State,  32  Tex.  Cr.  593,  25  S.  W.  422,  failure  to  charge 
on  ''reasonable  doubt"  between  manslaughter  and  self-defense  not 
error;  Bobinson  v.  State  (Tex.  Cr.),  63  S.  W.  870,  failure  to  charge 
on  "reasonable  doubt"  on  every  phase  of  case,  not  error. 

28  Tex.  Ap.  398-410,  13  S.  W.  602,*  SELF  ▼.  STATE. 

Witness  may  be  Impeached  by  Party  Introducing  Him  in  any  man- 
ner except  by  proving  his  bad  character. 

Beaffirmed  in  Williford  v.  State,  36  Tex.  Cr.  424,  37  S.  W.  762. 
See  note,  21  L.  B.  A.  418. 

Charge  upon  Olrcumstantlal  Evidence  ii  Required  Only  when  the 
evidence  relied  upon  for  conviction  is  wholly  circumstantial. 

Approved  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817,  charge 
on  circumstantial  evidence  when  not  required  by  evidence,  is  not 
error.     See  note,  69  L.  B.  A.  206. 

Where  Testimony  of  Absent  Witness  Is  Probably  True,  material, 
and  may  inure  to  the  benefit  of  the  defendant,  new  trial  should  be 
granted. 

Beaffirmed  in  Hammond  v.  State,  28  Tex.  Ap.  414,  13  S.  W.  605; 
Hyden  v.  State,  3l'  Tex.  Cr.  403,  20  S.  W.  765. 

28  Tex.  Ap.  411-412,  13  &  W.  606^  WASHINGTON  T.  STATE. 

In  the  Trial  of  an  Infant  Offender,  It  Is  the  Duty  of  the  Jury  to 
say  whether  the  convict  shall  be  sent  to  the  reformatory  or  the 
penitentiary. 

Beaffirmed  in  Duncan  v.  State,  29  Tex.  Ap.  143,  15  S.  W.  408. 

If  the  Period  of  Confinement  of  an  Offender  Sixteen  Years  of  Age 
or  less  is  fixed  at  five  years  or  less,  he  should  be  sent  to  the  re- 
formatory. 

Beaffirmed  in  Hays  v.  State,  30  Tex.  Ap.  474,  17  S.  W.  1064.  Ap- 
proved in  dissenting  opinion  in  Ex  parte  Wood,  36  Tex.  Cr.  910,  34 
6.  W.  967,  majority  holding  judgment  of  confinement  to  reformatory 
where  jury  failed  to  designate  place  of  imprisonment,  is  not  void. 
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Denied  in  Hajs  y.  State,  30  Tex.  Ap.  475,  17  S.  W.  1064,  where 
offender  is  sixteen  years  of  age  or  less,  and  pnnishment  is  Ave  jears 
or  less,  he  may  be  confined  either  in  the  penitentiary  or  reformatory. 

Section  12  of  Act  of  April  2,  1889,  Begardlng  the  Hoium  of  cor- 
rection and  reformatory  at  Gatesville,  is  germane  and  subsidiary  to 
the  subject  expressed  in  the  title  of  the  act,  and  hence  constitutional. 

See  valuable  note  in  64  Am.  St.  Bep.  106,  on  the  suffi.cieney  of 
the  title  to  a  statute. 

28  Tez.  Ap.  413-416,  13  &  W.  606,  HAMMOND  T.  STATE. 

Baling  of  Lower  Court  in  Bef  nslng  New  Ttial  Asked  on  the  ground 
that  continuance  was  refused,  will  not  be  revised  unless  absent  testi- 
mony would  have  probably  induced  a  more  favorable  verdict  for 
the  defendant. 

Beaffirmed  in  Self  v.  State,  28  Tex.  Ap.  410,  13  S.  W.  605;  Hyden 
▼.  State,  31  Tex.  Cr.  403,  20  S.  W.  765. 

Conversations  Between  Defendant  and  Witnesses  as  to  insulting 
language  used  toward  defendant's  sister  by  deceased  are  admissible 
in  evidence. 

Approved  in  Messer  t.  State,  43  Tex.  Cr.  109,  63  S.  W.  645,  state- 
ment of  defendant  to  witness  that  deceased  had  insulted  defendant's 
wife  admitted  in  evidence. 

28  Tex.  Ap.  416-419,  13  &  W.  672,  HENDBICKS  ▼.  STATE. 

Admission  of  Testimony  Any  Time  Before  tbe  Argument  is  con- 
cluded is  within  the  discretion  of  the  court,  and  the  court's  action 
will  not  be  revised  unless  the  discretion  is  abused. 

Approved  in  Laurence  v.  State,  31  Tex.  Cr.  603,  21  S.  W.  767, 
additional  testimony  of  prosecution  admitted  after  defense  declined 
to  offer  any;  Burbank  v.  State  (Tex.  C^.),  29  S.  W.  383,  where  record 
failed  to  show  reopening  of  case  for  further  testimony  after  argu- 
ment had  closed,  there  was  no  abuse  of  court's  discretion. 

Testimony  or  Other  Matter  Beceiyed  by  the  Jury  after  their  re- 
tirement, in  order  to  warrant  granting  of  a  new  trial,  must  be  such 
as  would  probably  influence  the  verdict. 

Approved  in  Mason  v.  State  (Tex.  Ap.),  16  8.  W.  766,  statement 
of  one  juror  to  other  that  defendant  was  suspected  of  previous 
arson  is  cause  for  reversal. 

28  Tex.  Ap.  419-422,  13  S.  W.  608,  WEGNEB  ▼.  STATE. 

Ball  Bond  is  Fatally  Defectiye  Wken  Its  Conditions  require  the 
appearance  of  the  principal  at  a  time  when  there  can  legally  be  no 
term  of  the  court. 

Approved  in  Butler  v.  State,  31  Tex.  Cr.  64,  19  S.  W.  676,  bail 
bond  is  invalid  which  requires  principal  to  appear  at  a  date  long 
past. 

Material  Alteration  of  an  Obligation  or  Becord  without  the  con- 
sent of  the  obligors  vitiates  it. 

Approved  in  Simpson  v.  State  (Tex.  Cr.),  25  8.  W.  425,  defective 
bail  bond  cannot  be  changed  during  vacation  of  court  so  as  to  com- 
ply with  law.     See  note,  86  Am.  St.  Bep.  99,  106. 

Distinguished  in  Abbott  v.  State,  45  Tex.  Cr.  515,  78  S.  W.  511, 
holding  alteration  of  original  complaint  by  insertion  of  additional 
count  does  not  affect  a  scire  facias  proceeding. 
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28  Tex.  Ap.  422-432,  13  8.  W.  651,  OOOHBAN  T.  STATE. 

The  Jury  Should  be  Left  Free  to  Determine  the  Qnestion  of  "ade- 
quate eauBe"  from  all  the  facts  in  evidence. 

Approved  in  McHenry  v.  State,  54  Tex.  Cr.  480,  114  S.  W.  117, 
holding  reversible  error  for  court  to  limit  adequate  cause  to  time  of 
killing;  Lundy  y.  State,  48  Tex.  Cr.  219,  87  S.  W.  353,  and  Norris 
V.  State,  42  Tex.  Cr.  563,  61  S.  W.  495,  both  holding  court  erred  in 
not  having  charged  on  manslaughter;  Bonner  v.  State,  29  Tex.  Ap.  230, 
15  S.  W.  822,  it  was  error  not  to  charge  on  manslaughter;  Bracken 
▼.  State,  29  Tex.  Ap.  367,  16  S.  W.  194,  failure  to  explain  the  ade- 
quate cause  relied  on  under  the  facts  of  the  particular  case  is  error. 

In  Charging  npon  Self-defense,  the  Jury  Should  be  Instructed  that 
in  judging  of  the  danger,  the  facts  and  circumstances  must  be 
viewed  from  the  defendant's  standpoint. 

Approved  in  Croft  v.  Smith  (Tex.  Civ.),  51  S.  W.  1091,  reaffirming 
rule;  Bonner  v.  State,  29  Tex.  Ap.  231,  15  S.  W.  822,  error  not  to 
instruct  that  danger  must  be  viewed  from  defendant's  standpoint. 
See  notes,  24  Am.  St.  Bep.  849;  3  L.  B.  A.  (n.  s.)  538. 

Where  Deceased  was  Making  a  Violent  Murderous  Attack  on  de- 
fendant, and  the  weapon  and  manner  of  its  use  were  such  as  were 
reasonably  calculated  to  produce  deadly  results,  the  law  presumes 
that  deceased  intended  to  murder  or  maim  defendant,  and  the  jury 
should  be  so  instructed. 

Beaffirmed  in  HaU  v.  State,  43  Tex.  Cr.  485,  66  S.  W.  784;  Clark 
V.  State,  56  Tex.  Cr.  295,  120  S.  W.  180;  Yardley  v.  State,  50  Tex. 
Cr.  647,  123  Am.  St.  Bep.  869,  99  S.  W.  400;  Scott  v.  State,  46  Tex. 
Cr.  314,  81  S.  W.  952.  Approved  in  Huddleston  v.  State,  54  Tex. 
Cr.  96,  130  Am.  St.  Bep.  875,  112  S.  W.  66,  holding  erroneous  charge 
that  defendant  could  use  no  more  force  to  defend  himself  than  cir- 
cumstances reasonably  indicated  to  be  necessary,  where  evidence 
showed  deceased  was  in  act  of  making  assault  upon  defendant  with 
deadly  weapon. 

Distinguished  in  Benow  v.  State,  56  Tex.  Cr.  346,  120  8.  W.  175, 
holding  such  charge  should  not  be  given  when  evidence  tended  to 
show  attack  of  milder  character. 

Testimony  of  a  Witness  Tending  to  Explain  the  Effect  the  Acts 
of  a  party  would  likely  have  produced  upon  the  defendant  is  ad- 
missible. 

Approved  in  Gilcrease  v.  State,  33  Tex.  Cr.  631,  28  S.  W.  532, 
testimony  as  to  reasons  why  deceased  went  armed  to  defendant 
is  not  admissible,  unless  the  reasons  are  known  to  defendant;  Har- 
rison V.  State  (Tex.  Cr.),  25  S.  W.  284,  testimony  of  witness  that  he 
struck  defendant  because  he  thought  defendant  was  about  to  kill 
prosecutor  is  admissible.     See  note,  23  L.  B.  A.   (n.  s.)   389. 

28  Tez.  Ap.  432-437,  13  &  W.  647,  SISK  V.  STATE. 

It  Is  Sufficient  in  an  Indictment  for  Perjury  to  Charge  that  the 
statements  upon  which  perjury  is  assigned  were  material,  without 
alleging  facts  which  show  their  materiality. 

Beaffirmed  in  Chavarria  v.  State  (Tex.  Cr.),  63  8.  W.  313;  Yard- 
ley  V.  State,  55  Tex.  Cr.  489,  117  S.  W.  147.  See  notes,  28  Am.  St. 
Bep.  915;  124  Am.  St.  Bep.  667. 
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It  is  Proper  for  tbe  Oonrt  to  DoBlgiiatd  from  among  several  state- 
ments assigned  for  perjury  that  which  was  material  and  submit  it 
alone  to  the  jurj. 

Reaffirmed  in  Scott  t.  State,  35  Tex.  Or.  11,  29  S.  W.  274. 

That  Boom  Where  Oaming  Occurred  was  XJsed  as  a  Bedroom  did 

not  prevent  its  being  an  ''outhouse/'  as  used  in  the  statute. 

Reaffirmed  in  Stuart  t.  State  (Tex.  Or.),  60  S.  W.  554.  Approved 
in  Huse  v.  State,  46  Tex.  Or.  587,  80  S.  W.  618,  applying  rule  on 
trial  for  playing  game  of  cards  in  a  dugout;  Lafferty  v.  State,  41 
Tex.  Cr.  608,  56  S.  W.  624,  arguendo. 

Where  Immaterial  Teetimony  Is  Harmless,  its  admission  is  not  ma- 
terial error. 

Approved  in  Tores  v.  State  (Tex.  Or.),  63  S.  W.  881,  admission 
of  records  of  Oatholic  church  as  to  age  of  prosecutrix  not  material 
error. 

It  is  Proper  for  State  to  Prove  in  Prosecutioii  for  perjury,  as  bear- 
ing directly  upon  issue,  defendant's  former  testimony  before  grand 
jury  that  he  had  not  seen  cards  played  as  charged  in  indictment. 

Approved  in  Foremato  v.  State,  47  Tex.  Cr.  182,  85  S.  W.  809,  hold- 
ing in  prosecution  for  perjury  it  is  admissible  for  state  to  show  that 
defendant  had  seen  craps  played  to  sustain  the  assignment  for 
perjury. 

28  Tex.  Ap.  438-446,  13  a  W.  610,  8  L.  B.  A.  326,  EX  PABTE  TIP- 
TON. 

For  the  Purpose  of  Informing  Itself  of  the  Bxlstence  or  the  terms 
of  a  law,  the  court  cannot  look  beyond  the  enrolled  act,  certified  to 
by  those  officers  who  are  charged  by  the  constitution  with  the  duty 
of  certifying  and  attesting  to  laws  that  have  been  enacted. 

Approved  in  El  Paso  etc.  R.  R.  Co.  .v.  Foth,  45  Tex.  Civ.  284, 
100  S.  W.  176,  and  Narregang  v.  Brown  Cdunty,  14  S.  D.  365,  85 
N.  W.  604,  both  following  rule;  McLane  v.  Paschal,  8  Tex.  Civ..  401, 
28  S.  W.  713,  validity  of  Revised  Civil  Statutes  of  Texas  is  not 
open  to  inquiry;  Williams  v.  Taylor,  83  Tex.  674,  19  S.  W.  158,  jour- 
nals of  senate  cannot  invalidate  an  enrolled  bill,  duly  signed  and 
approved;  State  v.  Jones,  6  Wash.  476,  34  Pac.  209,  fact  that  legis- 
lature has  not  complied  with  constitutional  requirements  does  not 
invalidate  an  authenticated  law;  In  re  Duncan,  139  U.  S.  459,  11 
Sup.  Ct.  Rep.  576,  35  L.  224,  binding  force  of  a  state  statute  is  a 
question  for  state  courts  to  determine;  Bryant  v.  State  (Tex.  Cr.), 
20  S.  W.  371,  Penal  Code  and  Code  of  Criminal  Procedure  of  Texas 
are  valid.     See  notes,  47  Am.  St.  Rep.  821;  23  L.  R.  A.  345. 

Miscellaneous. — See  note,  39  L.  R.  A.  456. 

28  Tex.  Ap.  445-447,  13  a  W.  646,  MILLEB  T.  STATE. 

Where  Indictment  Charged  Burglary  With  Intent  to  Commit  Theft 
and  proof  showed  specific  intent  to  commit  robbery,  court  should 
have  charged  to  acquit  unless  jury  believed  defendant  entered  house 
with  the  intent  as  charged  in  indictment. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  3,  108  S.  W.  372,  hold- 
ing reversible  error  for  court  to  charge  to  convict  if  jury  believed 
either  crime  was  committed* 
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28  Tex.  Ap.  447-448,  13  S.  W.  653,  SIMS  y.  STATE. 

The  Offense  of  Swindling  1b  Committed  in  tbe  County  in  which  the 
property  is  acquired. 

Approved  in  Moore  ▼.  State,  37  Tex.  Cr.  563,  40  S.  W.  291,  abor- 
tion is  committed  in  the  county  where  the  acts  were  performed  which 
resulted  in  the  abortion;  Dechard  y.  State  (Tex.  Cr.),  57  S.  W.  814, 
obtaining  money  on  false  pretenses  is  committed  in  county  where 
money  is  paid  to  defendant.  See  notes,  25  Am.  St.  Rep.  386;  25 
Am.  St.  Rep.  378. 

To  Constitute  Offense  of  Swindling  There  must  be  an  Acquisition 
of  property  by  means  of  some  false  or  deceitful  pretense,  etc.,  and 
the  title  of  property  must  pass  from  injured  party  to  accused. 

Approved  in  Bink  y.  State,  50  Tex.  Cr.  448,  98  S.  W.  865,  follow- 
ing rule. 

28  Tex.  Ap.  465-474,  13  S.  W.  750,  FULCHEB  y.  STATE. 

Admission  of  Testimony  of  Witness  as  to  a  Letter  about  which  de- 
fendant was  fully  informed,  and  the  subject  of  which  was  discussed 
in  the  presence  of  the  witness  and  defendant,  if  error,  was  harmless. 

Approved  in  McGrath  v.  State,  35  Tex.  Cr.  421,  34  S.  W.  128, 
where  witness  testified  to  seeing  entire  difficulty,  it  was  not  error 
for  him  to  testify  he  could  have  seen  a  weapon  in  deceased's  hand 
if  he  had  one. 

Testimony  of  Identification  by  Deceased  of  tiie  Person  of  defend- 
ant two  days  after  the  shooting  as  the  man  who  shot  deceased  is 
admissible. 

Approved  in  Bruce  y.  State,  31  Tex.  Cr.  592,  21  S.  W.  682,  iden- 
tification of  defendant  by  prosecutrix  in  rape  is  admissible;  Land 
v.  State,  34  Tex.  Cr.  337,  30  S.  W.  789,  identification  of  defendant, 
charged  with  robbery,  who  was  carried  into  presence  of  witnesses, 
is  admissible;  Qibbs  y.  State  (Tex.  Cr.),  20  S.  W.  920,  statement 
that  witness  could  not  properly  understand  questions  asked  is  ad- 
missible; Logan  v.  State  (Tex.  Cr.),  53  S.  W.  694,  statement  that 
defendant  spoke  in  an  angry  tone  is  admissible. 

Declarations  of  Deceased  Made  Thirty  Minutes  After  the  Shooting, 
under  the  circumstances  stated,  a're  res  gestae. 

Approved  in  Rice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  303,  holding 
testimony  of  physician  who  attended  deceased  just  before  death  as 
to  statements  made  by  him  are  admissible . as  res  gestae;  Kenney  v. 
State  (Tex.  Cr.),  79  S.  W.  818,  holding,  in  prosecution  for  rape  oi' 
child  three  and  one-half  years  of  age,  that  testimony  of  mother  as 
to  child's  statements,  made  immediately  after  crime,  is  admissible 
as  res  gestae;  Castillo  v.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Re]>. 
797,  19  S.  W.  894,  in  rape  statements  made  by  prosecutrix  a  very 
few  moments  after  and  half  an  hour  after  offense  committed,  are 
res  gestae;  Miller  y.  State,  31  Tex.  Cr.  637,  37  Am.  St.  Rep.  841, 
21  S.  W.  927,  declaration  of  defendant  fifteen  minutes  after  homi- 
cide is  res  gestae;  Griffin  y.  State,  40  Tex.  Cr.  315,  76  Am.  St.  Rei). 
721,  50  S.  W.  367,  statement  made  by  defendant  immediately  after 
fatal  blow  was  struck,  held  to  be  res  gestae;  McKinney  y.  State, 
40  Tex.  Cr.  374,  50  S.  W.  709,  statements  of  defendant,  in  murder, 
made  fiye  minutes  after  homicide  are  res  gestae;  Freeman  v.  State. 
40  Tex.  Cr.  550,  46  S.  W.  642,  statements  made  by  deceased  from 
thirty  to  sixty  minutes  after  occurrence  are  ree  gestae;  Lambrighc 
T.   State,    M   Fla.    583,    16    So.    587,    statement   made   by    deceabtd 
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twelve  hours  after  occurrence  is  not  res  gestae;  Collins  v.  State, 
46  Neb.  44y  64  N.  W.  434,  statements  by  defendant  two  and  one- 
'half  hours  after  occurrence  are  not  res  gestae;  Johnson  v.  State, 
8  Wyo.  503,  58  Pac.  763,  rismarks  by  deceas«d  half  an  hour  or  an 
hour  after  shooting  are  res  gestae;  Farris  v.  State  (Tex.  Cr.),  56 
S.  W.  337,  statement  in  response  to  question,  five  or  ten  minutes 
after  shooting  is  res  gestae;  dissenting  opinion  in  Freeman  v.  State, 
40  Tex.  Cr.  554,  51  S.  W.  231,  majority  holding  statements  made  by 
deceased  sixty  minutes  after  occurrence  are  not  res  gestae.  See 
notes,  86  Am.  St.  Bep.  665;  19  L.  B.  A.  740. 

Denied  in  Beddick  v.  State,  35  Tex.  Cr.  468,  60  Am.  St.  Bep.  59, 
34  S.  W.  275,  on  trial  for  rape,  details  of  outrage  related  by  prose- 
cutrix recently  after  its  commission  are  inadmissible. 

DeclarationB  Made  a  Few  IHys  After  the  Shooting,  and  in  con- 
templation of  approaching  death,  are  admissible  as  dying  declara- 
tions. 

Approved  in  Burton  v.  Commonwealth  (Ky.),  70  S.  W.  832,  and 
Crockett  v.  State,  "45  Tex.  Cr.  280,  77  S.  W.  6,  both  holding  length 
of  time  deceased  may  have  lived  after  making  declarations  is  im- 
material; State  V.  Craine,  120  N.  C.  602,  27  S.  E.  73,  declaration 
made  in  contemplation  of  death,  where  deceased  lived  five  months 
afterward,  is  admissible  as  dying  declaration.  See  notes,  40  Am.  St. 
Rep.  414;  86  Am.  St.  Rep.  664;  56  L.  R.  A.  382. 

Acts  and  Conduct  of  Defendant,  as  Well  as  Confessions,  after  his 
arrest,  *  while  he  was  uncautioned,  are  inadmissible   against   him. 

Approved  in  Parks  v.  State,  46  Tex.  Cr.  104,  79  S.  W.  302,  fol- 
lowing rule;  Simmons  v.  State,  50  Tex.  Cr.  530,  97  S.  W.  1053,  hold- 
ing error  to'  admit  testimony  as  to  declarations  between  officer  in 
charge  of  defendant  and  staters  witness  made  in  presence  of  de- 
fendant, to  effect  that  such  witness  purchased  alleged  stolen  prop- 
erty and  that  defendant  remained  silent;  Wright  t.  State,  37  Tex. 
Cr.  634,  40  S.  W.  495,  where  defendant,  after  arrest  and  without 
being  warned,  assents  to  confession  of  codefendant,  such  confession 
is  inadiBissible  against  him;  Bailey  v.  State,  40  Tex.  Cr.  153,  49  S. 
W.  103,  statements  made  by  defendant  while  in  jail  and  unwarned, 
are  inadmissible;  Herman  ▼.  State,  42  Tex.  Cr.  466,  60  S.  W.  766, 
statement  of  defendant  while  in  jail  and  uncautioned,  cannot  be 
used  to  impeach  him. 

Distinguished  in  Guerrero  t.  State,  46  Tex.  Cr.  447,  80  8.  W.  1002, 
holding  question  of  confession  while  under  arrest  is  not  involved 
where  evidence  showed  that  after  arrest  sheriff  forced  defendant 
to  remove  his  shoe  and  fitted  same  into  track,  and  that  it  fitted 
exactly. 

The  Court  is  not  Prohibited  from  Alluding  to  and  explaining  de- 
fendant's rights  as  a  witness  in  his  own  behalf. 

Reaffirmed  in  Guinn  v.  State,  39  Tex.  Cr.  260,  45  S.  W.  695; 
Parker  v.  State,  40  Tex.  Cr.  124,  49  S.  W.  82;  Pearl  v.  State,  43  Tex. 
Cr.  196,  63  S.  W.  1017.  Approved  in  State  v.  Wisnewski,  13  N.  D. 
654,  lOfi  N.  W.  884,  and  Anderson  v.  State,  53  Tex.  Cr.  348,  110  S. 
W.  58,  both  holding  court  did  not  err  in  charging  that  it  is  not  in- 
cumbent on  defendant  in  a  criminal  case  to  testify  in  his  own  behalf; 
People  V.  Provost,  144  Mich.  19,  107  N.  W.  717,  holding  court  erred 
in  refusing  to  give  requested  instruction  that  no  presumption  of 
guilt  is  raised  on  account  of  defendant's  failure  to  testify;  Burks  v. 
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State  (Tex.  Gr.),  S5  S.  W.  825,  cited  as  being  ease  read  to  conrt  bj 
district  attorney  in  presence  of  jury,  and  holding  such  act  not  error; 
State  V.  Carnagy,  106  Iowa,  489,  76  N.  W.  807,  it  was  error  for  court* 
to  refuse  to  instruct  as  to  defendant's  rights  in  not  taking  witness- 
stand  in  his  own  behalf. 

28  Tez.  Ap.  474,  13  a  W.  599,  SHANNON  ▼.  STATE. 

Any  J>ef endant  in  a  Oriminal  Action  shall  be  Pezmitted  to  Testify 
in  his  own  behalf. 

Approved  in  Quintana  y.  State,  29  Tex.  Ap.  405,  25  Am.  St.  Bep. 
735,  16  S.  W.  260,  a  defendant  who  testifies  in  his  own  behalf  may 
be  impeached  by  statements  made  by  him,  which  would  not  be 
admissible  as  inculpatory  evidence;  Jackson  v.  State,  33  Tex.  Cr. 
2S6,  47  Am.  St.  Bep.  31,  26  S.  W.  195,  defendant  who  testifies  in 
his  own  behalf  may  be  cross-examined  as  to  arrests  for  previous 
crimes;  Murphy  v.  State,  33  Tex.  Cr.  315,  26  S.  W.  396,  ex-convict, 
testifying  in  his  own  behalf  may  be  convicted  of  perjury. 

28  Tex.  Ap.  475-177,  1^3  a  W.  752,  GUBBT  T.  STATE. 

Election  for  Local  Option  Held  More  Than  Thirty  Days  after  the 
date  of  the  order  of  the  court  ordering  the  same  is  void. 

Approved  in  Yates  v.  State  (Tex.  Cr.),  59  S.  W.  275,  reaffirming 
rule;  Curry  v.  State,  28  Tex.  Ap.  478,  13  S.  W.  773,  referred  to  as 
companion  case;  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  302,  holding 
election  invalidated  by  failure  to  post  one  of  five  notices  for  the 
requisite  Aumber  of  days  as  required  by  law;  Chenowith  v.  State, 
50  Texj^  Cr.  241,  96  S.  W.  21,  arguendo. 

28  Tex.  Ap.  477-479,  13  8.  W.  773,  OUBBY  ▼.  STATE. 

An  Occnpation  Taxed  by  Law  cannot,  XJnder  Any  Oircnmstances, 
be  legally  pursued  without  the  necessary  license  being  first  obtained. 

Approved  in  Territory  v.  Bobertson,  19  Okl.  157,  92  Pac  146, 
following  rule. 

28  Tex.  Ap.  480-481,  13  a  W.  774,  ABNOLD  ▼.  STATE. 

In  Prosecution  for  Being  a  Vagrant  It  Devolves  upon  State  to 
prove  the  particular  facts  showing  accused  to  be  a  common  prostitute. 

Approved  in  Leatherman  v.  State,  49  Tex.  Cr.  486,  95  S.  W.  505, 
holding  in  prosecution  for  vagrancy  that  witnesses  for  state  should 
have  been  made  to  state  facts  showing  defendant  to  be  professional 
gambler. 

Proof  of  General  Beputation  of  Woman  la  Inadmissible  where  she 
is  charged  with  being  common  prostitute. 

See  notes,  14  L.  B.  A.  (n.  s.)  692;  20  L.  B.  A.  610. 

28  Tex.  Ap.  483-484,  13  a  W.  783,  BABTON  ▼.  STATE. 

Testimony  Begarding  a  Contemporaneous  Offense  is  admissible  for 
the  purpose  of  showing  motive,  and  for  developing  res  gestae. 

Approved  in  Morris  v.  State,  30  Tex.  Ap.  116,  16  S.  W.  758,  de- 
scription and  finding  of  another  dead  body  is  admissible;  Higgins 
V.  State,  157  Ind.  61,  60  N.  E.  687,  holding  in  prosecution  of  mem- 
ber of  a  common  council  for  soliciting  bribe  that  evidence  of  other 
bribes  solicited  by  such  member  is  admissible.  See  note,  62  L.  & 
A.  276,  277,  320. 
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Where  Evidence  of  a  OontemporaneonB  Offense  is  Admitted,  fail- 
ure of  the  court  in  its  charge  to  limit  the  effect  of  such  evidence 
to  the  purpose  for  which  it  was  introduced  is  fundamental  error. 

Approved  in  Thornley  v.  State,  36  Tex.  Cr.  124,  61  Am.  St.  Rep. 
839,  35  S.  W.  9S2,  failure  to  limit  evidence  of  another  forged  in- 
strument, held  error;  Martin  v.  State,  36  Tex.  Cr.  128,  35  S.  W.  977. 
failure  to  limit  evidence  of  other  fraudulent  transactions  held  error. 
See  note,  62  L.  B.  A.  351. 

28  Tex.  Ap.  484-485,  13  S.  W.  787,  MAYS  ▼.  STATB. 

In  the  Offense  of  Swindling,  the  Indictment  must  directly  allege 
the  ownership  of  the  property  fraudulently  acquired. 

See  note,  25  Am.  St.  Rep.  386. 

Miscellaneous.— Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W.  927, 
holding  question  whether  grand  jury  was  full  and  complete  may  be 
investigated. 

28  iex.  Ap.  486-490,  13  8.  W.  783,  EX  PARTE  JUNEMAN. 

Verdict  and  Sentence  After  the  Expiration  of  the  Term  of  court 
is  void. 

Reaffirmed  in  Ex  parte  Parker,  35  Tex.  Cr.  13,  14,  29  S.  W.  480, 

A  Void  Judgment  cannot  be  the  Subject  of  Appeal  or  Revision, 
and  habeas  corpus  will  lie  to  secure  relief  therefrom. 

Approved  in  Ex  parte  Duncan,  42  Tex.  Cr.  673,  62  S.  W.  762, 
falsity  of  facts  recited  in  judgment  may  be  shown  in  habeas  corpus 
proceedings. 

28  Tex.  Ap.  493-497,  13  a  W.  784,  GREEN  ▼.  STATE. 

Description  in  an  Indictment  of  Property  Stolen  as  "one  five  dollar 
bill  in  money,"  is  sufficient. 

Approved  in  Wofford  v.  State,  29  Tex.  Ap.  537,  16  S.  W.  535, 
description  in  indictment  of  alleged  stolen  money  as  "$5,000  in 
money  of  the  value  of  five  thousand  dollars"  is  sufficient;  Morris 
V.  State  (Tex.  Cr.),  20  S.  W.  980,  description  of  stolen  property  as 
"eighty  dollars  of  the  current  paper  currency  of  the  United  States 
of  America"  is  sufficient  in  indictment;  Goldstein  ▼.  State  (Tex. 
Cr.),  23  S.  W.  687,  description  in  indictment  of  stolen  property  as 
"$40  of  the  current  money  of  the  United  States"  is  sufficient;  Spen- 
cer V.  State  (Tex.  Cr.),  55  S.  W.  58,  "lawful  currency  of  the  United 
States"  sufficiently  describes  property  in  the  indictment;  Johnson 
V.  State,  42  Tex.  Cr.  105,  58  S.  W.  69,  watch,  shoes,  and  razor  suf- 
ficiently described  in  indictment;  Jasper  v.  State  (Tex.  Cr.),  61  S. 
W.  393,  "80  in  money"  is  sufficient  description  in  indictment.  See 
note,  22  Am.  St.  Rep.  155. 

Theft  from  the  Person  is  Felony  Per  Se,  without  regard  to  the 
value  of  the  article  taken. 

Approved  in  Chitwood  v.  State,  44  Tex.  Cr.  440,  71  S.  W.  974, 
following  rule;  Roberts  v.  State,  33  Tex.  Cr.  86,  24  S.  W.  896,  convic- 
tion of  theft  of  property  under  twenty  dollars  in  value  eannot  be  had 
under  an  indictment  for  theft  from  the  person. 

To  Constitute  Theft  from  the  Person,  the  Theft  must  be  from  the 
person,  must  be  committed  without  the  knowledge  of  the  person 
from  whom  it  is  taken,  or  so  suddenly  as  not  to  allow  time  to  make 
resistance,  and  the  property  must  have  gone  into  the  possession 
of  t^  thief. 
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Approved  in  McLin  v.  State,  29  Tex.  Ap.  173,  15  S.  W.  601,  where 
prosecuting  witness  had  knowledge  of  attempt  to  steal  from  his 
person,  it  was  not  theft  from  the  person;  FUen  v.  State,  36  Tex. 
Or.  207,  36  S.  W.  94,  charge  upon  theft  from  the  person  held  to 
b«  correct;  Dalton  v.  State  (Tex.  Or.),  27  S.  W.  259,  where  evidence 
shows  theft  from  the  person,  conviction  cannot  be  had  for  theft 
generally;  dissenting  opinion  in  Thomas  v.  State,  51  Tex.  Cr.  333, 
101  S.  W.  799,  majority  holding  if  property  could  not  have  been 
stolen  without  defendant's  knowledge,  conviction-  cannot  be  sus- 
tained.   See  note,  57  L.  B.  A.  437. 

Distinguished  in  Thomas  v.  State,  51  Tex.  Cr.  331,  101  S.  W.  798, 
holding  if  property  could  not  have  been  stolen  without  defendant's 
knowledge  that  the  conviction  could  not  be  sustained. 

28  Tex.  Ap.  498,  13  8.  W.  787,  BOWEN  ▼.  STATE. 

It  most  be  Made  to  Appear  by  Direct  Allegation  that  the  infor- 
mation was  presented  in  a  court  of  competent  jurisdiction. 

Approved  in  Murphy  v.  State,  29  Tex.  Ap.  508,  16  S.  W.  418,  in- 
dictment is  defective  which  does  not  make  it  appear  that  it  was 
presented  in  the  district  court  of  county  where  grand  jury  was 
in  session. 

Distinguished  in  Dancey  v.  State,  35  Tex.  Cr.  617,  34  S.  W.  938, 
second  count  of  indictment  need  not  state  in  what  court  it  was 
presented. 

If,  on  a  Trial  for  Aggravated  Assault,  the  Jury  Convicts  for  sim- 
ple assault,  they  should  so  specify  in  their  verdict. 

Approved  in  Moody  v.  State,  52  Tex.  Cr.  233,  105  S.  W.  1128, 
Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  and  Lee  v.  State, 
41  Tex.  Cr.  558,  55  S.  W.  814,  all  holding  when,  in  a  prosecution  for 
aggravated  assault,  the  issue  of  simple  assault  is  submitted,  a  gen- 
eral verdict  of  guilty  is  too  uncertain  to  stand. 

28  Tex.  Ap.  600-603,  13  S.  W.  775,  ENGLISH  ▼.  STATE. 

Separation  of  Jury  is  not  Allowable,  Even  With  the  Consent  oil 
the  parties  and  by  permission  of  court,  if  each  member  is  not  in 
charge  of  an  officer. 

Beaffirmed  in  McCampbell  v.  State,  37  Tex.  Cr.  609,  40  S.  W.  496. 
Approved  in  Gant  v.  State,  55  Tex.  Cr.  289,  116  S.  W.  803,  holding 
it  improper  to  take  criminal  jury  to  theater  during  trial  where  they 
were  seated  with  audience  and  were  accessible  to  any  person  who 
desired  to  approach  them. 

Miscellaneous. — ^English  v.  State  (Tex.  Ap.),  16  S.  W.  306,  refer- 
ring historically  to  former  appeal. 

28  Tez.  Ap.  603-606,  13  8.  W.  860,  WALKER  T.  STATE. 

Bill  of  Exceptions  That  Does  not  Show  the  Object  and  Purpose  of 
the  proposed  evidence  is  too  indefinite  to  demand  consideration. 

Beaffirmed  in  Schoenfeldt  t.  State,  30  Tex.  Ap.  697,  18  S.  W.  641; 
Coyle  V.  State,  31  Tex.  Cr.  607,  21  S.  W.  765;  Bodgers  v.  State, 
34  Tex.  Cr.  613,  31  S.  W.  651;  Levine  v.  State,  35  Tex.  Cr.  649,  34 
S.  W.  970. 

Improper  Remarks  by  Counsel  in  His  Argument,  not  calculated  to 
injure  the  rights  of  defendant,  are  not  ground  for  reversaL 
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Approved  in  Ball  v.  State  (Tex.  Cr.),  78  S.  W.  509,  and  Frizzell 
V.  State,  30  Tex.  Ap.  56,  16  S.  W.  753,  both  reaffirming  rule;  Bahm 
▼.  State,  30  Tex.  Ap.  313,  28  Am.  St.  Rep.  914,  17  S.  W.  417,  con- 
viction will  not  be  set  aside  for  improper  remarks  of  counsel  unless 
court  refuses  to  instruct  jury  to  disregard  them.  See  notes,  28  Am. 
St.  Bep.  916;  46  L.  B.  A.  651. 

Charge  upon  Murder,  That  if  the  Defendant  Struck  Deceased  with 
intent  to  inflict  such  bodily  injury  as  would  probably  end  in  death, 
is  more  favorable  than  defendant  was  entitled  to,  and  is  not  error. 

Approved  in  Beard  v.  State  (Tex.  Cr.),  53  S.  W.  350,  failure  to 
define  degree  of  ''serious  bodi]y  harm"  in  charge  upon  malice,  where 
evidence  showed  only  intention  to  kill,  is  not  error. 

Evidence  as  to  Character  of  Deceased  is  Admissible  only  when  it 
is  shown  that  at  the  time  of  the  homicide  deceased  did  some  act 
indicating  his  purpose  to  kill,  or  do  some  serious  bodily  harm  to 
defendant. 

See  notes,  28  Am.  St.  Bep.  911;  124  Am.  St.  Bep.  1028;  3  L.  B.  A. 
(n.  s.)   353,  356. 

By  Provision  of  Article  85  of  Penal  Code,  a  Person  who  has  not 
attained  the  age  of  seventeen  years  cannot  be  punished  with  death 
for  any  crime. 

Approved  in  Caesar  v.  State,  127  Ga.  713,  57  S.  E.  68,  arguendo. 

Evidence  on  Behalf  of  Accused  in  Murder  Case  that  he  is  of  cow- 
ardly n<ature  is  admissible. 
See  note,  20  L.  B.  A.  614. 

28  Tex.  Ap.  506-511,  13  8.  W.  788,  DOSS  v.  STATE. 

Objections  to  the  Qoaliflcations  of  a  Person  whom  it  is  proposed 
to  impanel  as  a  grand  juror  can  be  made  by  challenge  only. 

Approved  in  Cubine  v.  State,  44  Tex.  Cr.  598,  73  S.  W.  396,  and 
Cubine  v.  State,  45  Tex.  Cr.  109,  74  S.  W.  39,  both  holding  that  it 
does  not  constitute  ground  for  new  trial  that  grand  jurors  who  found 
indictment  had  not  paid  their  poll-tax;  Lacy  v.  State,  31  Tex.  Cr. 
81,  19  S.  W.  897,  indictment  will  not  be  set  aside  because  one  of 
grand  jurors  was  a  convicted  felon;  Gonzales  v.  State  (Tex.  Cr.),  50 
S.  W.  1018,  objection  to  impanelment  of  a  grand  juror  comes  too  late 
on  appeal.    See  note,  28  L.  B.  A.  205. 

Conversation  That  is  Part  of  the  Transaction  by  which  defendant 
came  into  possession  of  the  stolen  property  is  admissible  as  res 
gestae. 

See  note,  19  L.  B.  A.  738. 

Distinguished  in  Johnson  v.  State  (Tex.  Cr.),  55  S.  W.  577,  state- 
ment of  a  deceased  person,  not  made  in  defendant's  presence,  that 
deceased  had  given  defendant  authority  to  gather  deceased's  cattle, 
is  not  admissible. 

In  Prosecution  for  Theft  It  Devolves  upon  Prosecution  to  estab- 
lish identity  of  stolen  property  beyond  reasonable  doubt. 

Approved  in  dissenting  opinion  in  Boquemore  v.  State,  50  Tex.  Cr« 
548,  99  S.  W.  550,  majority  holding  testimony  of  officer  who  made 
arrest,  in  regard  to  possession  of  roll  of  greenbacks  and  some  silver 
coin  similar  to  that  taken  from  prosecutor^  is  admissible  although 
currency  was  not  identified. 
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28  T«z.  Ap.  511-613,  13  a  W.  786»  EX  PABTE  BOBIK80N. 

OilB  Pravioiuly  Inspected  XJiider  the  Laws  of  Another  State  are 
exempt  from  inspection  in  Texas. 

Beaffirmed  in  Ex  parte  Bobinson,  29  Tex.  Ap.  187,  15  S.  W.  603. 

28  Te^  Ap.  613-516,  19  Am.  St.  Bep.  851,  13  a  W.  782,  SEABOT  ▼. 
STATE. 

Confession  Elicited  by  Fear,  Promise,  or  Hope  of  Favor  held  out 
to  the  defendant  bj  a  person  in  authority  is  inadmissible. 

Approved  in  Jackson  v.  State,  29  Tex.  Ap.  463,  16  S.  W.  248, 
confession  by  unwarned  defendant  while  in  duress  held  admissible; 
Cannada  ▼.  State,  29  Tex.  Ap.  538,  16  S.  W.  341,  statement  of  sheriff 
that  it  usually  went  ea^er  with  a  defendant  if  he  confessed  is 
not  such  promise  or  inducement  as  to  exclude  a  confession;  Clayton 
V.  State,  31  Tex.  Cr.  490,  491,  21  S.  W.  256,  confession  made  under 
promise  of  deputy  marshal  that  he  would  help  defendant  to  get 
out  of  his  difficulty  is  inadmissible;  Thomas  v.  State,  35  Tex.  Cr. 
ISO,  32  S.  W.  772,  where  sheriff  told  defendant  it  might  go  lighter 
with  him  if  he  made  a  confession,  the  confession  was  admissible; 
Gallaher  v.  State,  40  Tex.  Cr.  311,  50  S.  W.  395,  confession  super- 
induced by  acts  of  officers  is  inadmissible;  Gallaher  ▼.  State  (Tex. 
Cr.),  24  S.  W.  288,  and  McVeigh  v.  State,  43  Tex.  Cr.  19,  62  S. 
W.  757,  confession  induced  by  promise  of  sheriff  to  use  his  influence 
to  help  defendant  is  inadmissible;  Anderson  v.  .State  (Tex.  Cr.), 
54  S.  W.  582,  statement  of  sheriff  to  defendant  that  it  might  be 
better  for  her  to  tell  the  truth  did  not  render  confession  inadmis- 
sible; Williams  v.  State  (Tex.  Cr.),  65  S.  W.  1060,  advice  te  plead 
guilty  does  not  affect  admissibility  of  confession  subsequently  made. 
See  notes,  19  Am.  St.  Bep.  815;  30  Am.  St.  Bep.  169;  86  Am.  St. 
Rep.  686;  18  L.  B.  A.  (n.  s.)  820. 

28  Tex.  Ap.  515-616,  13  S.  W.  867,  LYNN  V.  STATE. 

In  Transferring  an  Indictment  from  One  Court  to  Another  it  is  suf- 
ficiently identified  by  its  number  only. 

Approved  in  English  v.  State  (Tex.  Ap.),  18  S.  W.  679,  cause 
remanded  because  transcript  bore   wrong  file  number  of  indictment. 

In  Absence  of  Sufficient  Statement  of  Facts,  Court  will  review 
record  only  with  reference  to  fundamental  errors. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  S*  W.  492,  fol- 
lowing rule. 

The  Statute  Providing  for  the  Transfer  of  Indictments  from  dis- 
trict to  an  inferior  court  prescribes  no  particular  form  of  transfer. 

Approved  in  Adams  v.  State,  48  Tex.  Cr.  10,  85  S.  W.  1080,  fol- 
lowing rule. 

28  Tex.  Ap.  616-619,  19  Am.  St.  Bep.  853^  13  &  W.  868,  CBTTMEa 
▼.  STATE. 

Witness  may  State  His  Opinion  as  to  Correspondence  of  Tracks 
found  near  the  place  where  offense  was  committed  with  the  shoes 
worn  by  defendant. 

Approved  in  Clark  v.  State  (Tex.  Cr.),  26  8.  W.  68,  reaffirming 
rule;  Bruce  v.  State,  31  Tex.  Cr.  593,  21  S.  W.  682,  evidence  of 
identification  of  defendant  while  in  jail  by  prosecutrix  is  admissi- 
ble; Martin  t.  State,  40  Tex.  Cr.  666,  61  S.  W.  913,  opinion  that 
■hot  could  not  have  been  fired  from  a  eertain  window,  is  admissible; 

5  Tex.  Notes— 50 
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McLain  ▼.  State,  30  Tex.  Ap.  483,  28  Am.  St.  Rep.  934,  17  S.  W. 
1092,  allowing  evidence  of  comparison  of  footprints  in  prosecution 
for  burglary. 

It  is  not  Improper  for  OounBel  in  His  Argument  to  comment  upon 
the  fact  that  a  person  was  present  at  the  trial  who  might  have  been 
put  on  the  stand  in  behalf  of  the  defendant. 

Approved  in  dissenting  opinion,  Brock  v.  State,  123  Ala.  33,  26 
So.  332,  majority  holding  failure  to  introduce  codefendant  in  adul- 
tery as  witness  cannot  be  commented  on  by  counsel.  See  note,  19 
Am.  St.  Rep.  817. 

Indictment  for  Assault  With  Intent  to  Bob  need  not  aver  that 
accused  intended  to  deprive  owner  of  value  of  property  intended 
to  be  taken. 

Approved  in  Traver  v.  State,  72  Ark.  525,  81  S.  W.  615,  follow- 
ing rule. 

28  Tex.  Ap.  519-623,  13  S.  W.  869,  KEIAP  ▼.  STATE. 

Oonvlction  for  Perjury  cannot  be  had  on  circumstantial  evidence 
alone. 

Reaffirmed  in  Waters  v.  State,  30  Tex.  Ap.  289,  17  S.  W.  413. 

Denied  in  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  85,  rule 
that  conviction  cannot  be  had  on  circumstantial  evidence  held  to 
have  been  overruled  in   certain  cases. 

Miscellaneous. — Miscited  in  McLain  ▼.  State,  30  Tex.  Ap.  483, 
28  Am.  St.  Rep.  934,  17  S.  W.  1092,  for  preceding  case. 

28  Tex.  Ap.  623-524,  19  Am.  St.  Bep.  855,  13  S.  W.  864,  WEITZEL 
Y.  STATE. 

It  was  Error  to  Refuse  to  Submit  to  the  Jury  the  question  of  idem 
sonans  as  to  **Fraude"  and  "Freude." 

Approved  in  Milontree  v.  State,  30  Tex.  Ap.  153,  16  S.  W.  765, 
"Seaffers"  is  not  idem  sonans  with  "Seaforth"  or  "Seafort."  See 
notes,  27  Am.  St.  Rep.  785;  100  Am.  St.  Rep.  344. 

28  Tex.  Ap.  629,  13  S.  W.  992,  CRESAP  T.  STATE. 

Where  an  Offense  is  not  so  Eo  Nomine,  Its  Essential  Elements  must 
be  stated  in  the  bail  bond  and  in  the  indictment. 

Approved  in  Edwards  v.  State,  29  Tex.  Ap.  454,  16  S.  W.  98, 
recognizance  insufficient  for  failing  to  define  crime  of  theft  in  an- 
other state;  Loven  v.  State  (Tex.  Cr.),  30  S.  W.  358,  recognizance 
reciting  offense  as  "unlawfully  using  abusive  language"  is  defective. 

28  Tex.  Ap.  630-631,  13  S,  W.  992,  McLAUBINE  T.  STATE. 

Allegations  not  Essential  to  Constitute  the  Offense  charged  in  the 
indictment  are  considered  as  mere  surplusage,  and  may  be  disre- 
garded in  evidence. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  aver- 
ment of  killing  by  prisoner  in  indictment  for  assisting  prisoner  to 
escape  is  surplusage. 

Material  Allegations  in  an  Indictment  Which  Oonstitate  Offense 
charged  must  be  stated  in  the  indictment  and  must  be  proved  in 

evidence. 

Approved  in  Butts  ▼.  State,  47  Tex.  Cr.  495,  84  S.  W.  586,  holding 
variance  fatal  where  the  proof  did  not  correspond  with  indictment. 
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T«x.  Apk  631-638^  IS  B.  W.  991,  AU.EE  T.  STATE. 

Escape  of  Defendant  Impriaoned  for  Ont  Offense  is  not  a  valid 
defense  for  the  sureties  on  his  bail  bond  for  an  offense  for  which 
he  has  not  been  tried. 

Beaffirmed  in  State  ▼.  Crosby,  114  Ala.  14,  22  So.  111. 

Liability  of  Sureties  upon  a  Bail  Bond  is  Several  as  Well  as  Joint, 
and  judgment  nisi  or  citation  may  state  it  to  be  several,  joint,  or 
joint  and  several. 

Approved  in  Snowden  v.  State,  53  Tex.  Cr.  442,  110  S.  W.  444, 
following  rule;  Avant  v.  State,  33  Tex.  Cr.  313,  26  S.  W.  411,  judg- 
ment nisi  on  bail  bond  entered  severally  against  sureties  is  correct. 

Defense  to  Scire  Facias  on  Bail  Bond  That  Party  at  time  of  such 
forfeiture  was  restrained  of  his  liberty  by  process  of  law  devolves 
upon  sureties   the  burden   of  proving  such  restraint. 

Approved  in  Woods  v.  State,  51  Tex.  Cr.  595,  103  S.  W.  895,  hold- 
ing where  defendant  showed  upon  trial  of  a  scire  facias  upon  judg- 
ment nisi  that  he  was  held  in  custody  in  another  county,  he  was 
exonerated  under  subdivision  3,  article  488,  Code  of  Criminal  Pro- 
cedure. 

28  Tex.  Ap.  533-^35,  13  S.  W.  861,  MADDOX  T.  STATE. 

Indictment  for  Perjury  is  Bad  Where  There  is  No  Assignment  of 
the  perjury  upon  a  material  fact. 

Approved  in  Lamar  v.  State,  49  Tex.  Cr.  565,  95  S.  W.  511,  hold- 
ing error  to  admit  testimony  of  other  games  played  before  the 
alleged  game  of  cards  which  was  made  the  basis  of  perjury;  Miller 
V.  State,  43  Tex.  Cr.  368,  369,  65  S.  W.  909,  where 'the  materiality 
of  evidence  upon  which  subornation  of  perjury  is  assigned  is  not 
shown,  the  indictment  is  bad. 

28  Ttar.  Ap.  63&-537,  19  Am.  St.  Sep.  866,  13  S.  W.  859,  COIiE  ▼. 
STATE. 

A  Public  Honse  is  One  Commonly  Open  to  the  Public  either  for 
business,  pleasure,  religious  worship,  the  gratification  of  curiosity, 
and  the  like. 

Approved  in  Earp  v.  State  (Tex.  Ap.),  13  S.  W.  889,  following 
rule  in  companion  case;  Crutcher  v.  State,  39  Tex.  Cr.  235,  45  S.  W. 
595,  a  pasture,  when  no  particular  part  of  it  is  designated,  is  not 
a  public  place.     See  note,  131  Am.  St.  Bep.  824. 

In  Misdemeanor  Oases,  the  Charge  of  the  Court  will  not  be  revised 
in  the  absence  of  exceptions. 

Reaffirmed  in  Nelson  v.  State  (Tex.  Cr.),  20  S.  W.  766.  Approved 
in  Anderson  v.  State,  34  Tex.  Cr.  97,  29  S.  W.  384,  and  Dunbar  v. 
State,  34  Tex.  Cr.  597,  31  S.  W.  401,  where  charge  is  not  excepted 
to  nor  special  charges  requested,  it  will  not  be  revised,  unless  radi- 
cally wrong. 

28  Tex.  Ap.  537-^39,  13  &  W.  862,  EX  PABTE  COX. 

An  Illegal  Election  for  Local  Option  in  a  District  in  which  it  al- 
ready exists  leaves  local  option  existing  under  the  first  law. 

Beaffirmed  in  Ex  parte  Cox,  29  Tex.  Ap.  88,  14  S.  W.  397. 

When  Local  Option  has  Been  Carried  for  the  Entire  County,  it 
supersedes  the  law  of  any  subdivisions  of  the  county. 

Approved  in  Adams  v.  Kelley,  17  Tex.  Civ.  485,  44  S.  W.  531, 
statute  is  unauthorixed  which  provides  for  local  option  election  in 
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city  within  a  county  wherein  prohibition  has  been  adopted;  Baby 
V.  State,  42  Tex.  Cr.  57,  57  8.  W.  652,  local  option  law  of  precinct 
is  obliterated  by  adoption  of  local  option  by  entire  county. 

OommissionarB'  Court  may  Order  Another  Election  for  local  option 
any  time  after  the  expiration  of  two  years  from  the  last  local  op- 
tion election. 

Approved  in  Kimberly  ▼.  Morris,  10  Tex.  Civ.  596,  31  S.  W.  811, 
local  option  election  law  is  not  unconstitutional  because  it  discrim- 
inates between  voters  for  and  against  prohibition. 

Miscellaneous.— Cited  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W. 
150,  to  point  that  if  case  is  appealed,  and,  pending  appeal,  the  law 
is  changed,  appellate  court  must  dispose  of  case  under  law  in  force 
when  decision  is  rendered. 

28  Tex.  Ap.  539-540,  13  S.  W.  1005,  BENNETT  T.  STATE. 

Dtfense  may  Recall  Witneas  of  Prosecution  for  the  purpose  of  lay- 
ing the  predicate  to  impeach  him. 

Beaffirmed  in  Perkins  v.  State,  78  Wis.  559,  47  N.  W.  829.  Ap- 
proved in  Green  v.  State,  54  Tex.  Cr.  7,  111  S.  W.  935,  holding  where 
it  was  shown  that  state's  witness  was  interested  in  securing  con- 
viction, court  erred  in  not  permitting  defense  to  show  interest, 
motive  and  bias  of  such  witness  by  impeaching  his  denial  of  coach- 
ing another  witness. 

28  Tex.  Ap.  542-661,  13  S.  W.  994,  DAVIS  T.  STATE. 

Where  No  Objection  la  Made  Becanse  of  an  Omission  in  a  charge 
in  a  felony  case,  and  no  charge  is  requested,  it  is  not  reversible 
error  unless  it  was  calculated  to  injure  the  rights  of  the  defendant. 

Approved  in  Maxwell  v.  State,  31  Tex.  Cr.  144,  19  S.  W.  915,  and 
Cannon  v.  State,  41  Tex.  Cr.  490,  56  S.  W.  361,  failure  to  charge  on 
manslaughter  was  not  error;  Sow  ell  v.  State,  32  Tex.  Cr.  496,  24  S. 
W.  504,  refusal  to  charge  manslaughter  on  request  was  error;  Parker 
V.  State,  33  Tex.  Cr.  122,  21  S.  W.  604,  charge  on  self-defense  held 
to  be  sufficient;  Wilcox  v.  State,  33  Tex.  Cr.  395,  26  S.  W.  990, 
omission  to  charge  upon  appellant's  being  under  fourteen  years 
of  age  was  not  error  in  trial  for  rape;  Schrimscher  v.  State,  36  Tex. 
Cr.  467,  38  S.  W.  356,  it  was  not  error  to  refuse  charge  on  aggra- 
vated assault  in  trial  for  assault  with  intent  to  murder. 

28  Tex.  Ap.  661-662,  13  a  W.  1004,  GABNEB  T.  STATE. 

Statement  of  the  Effect  Produced  on  the  Mind  is  primary  evidence. 

Approved  in  Graham  v.  State,  28  Tex.  Ap.  583,  13  S.  W.  1011, 
witness  may  testify  as  to  what  kind  of  substance  seemed  to  have 
produced  the  bruises  on  deceased;  Bippey  v.  State,  29  Tex.  Ap.  44, 
14  S.  W.  449,  opinion  as  to  similarity  of  hoof  and  boot  tracks  is  ad- 
missible; Jones  V.  State,  32  Tex.  Cr.  109,  22  S.  W.  149,  evidence  as 
to  apparent  age  of  minor  is  admissible;  State  v.  Grubb,  55  Kan. 
679,  41  Pac.  951,  opinion  as  to  age  of  victim  of  rape  was  improperly 
excluded. 

Distinguished  in  McGuire  v.  State,  4  Tex.  Ap.  Civ.  389,  15  S.  W. 
918,  error  to  instruct  jury  to  judge  of  age  of  alleged  minor  as  he 
appeared  before  them. 

In  Misdemeanor  Oases  an  Objectionable  Charge  must  not  only  be 
excepted  to,  but  an  additional  charge  should  be  requested. 
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Approved  in  Anderson  y.  State,  34  Tex.  Cr.  97,  29  S.  W.  384,  and 
Dunbar  v.  State^  34  Tex.  Gr.  597,  31  S.  W.  401,  reaffirming  mie; 
Nelson  v.  State  (Tex.  Cr.)*  20  8.  W.  766,  where  no  exceptions  taken 
charge  will  not  be  revised. 

In  FroBecntlon  for  SeUlng  Liauor  to  BCinor  It  is  Oompetent  for 
witnesses  to  state  their  opinion  as  to  age  of  the  prosecutor  from  his 
appearance. 

Approved  in  Ferguson  v.  State,  50  Tex.  Or.  156,  95  S.  W.  Ill,  and 
Orscheln  v.  Scott,  90  Mo.  Ap.  363,  Earl  v.  State,  44  Tex.  Or.  467, 
72  S.  W.  175,  all  following  rule.    See  note,  111  Am.  St.  Bep.  590. 

28  T«x.  Ap.  562-^65,  IS  8.  W.  1006,  JOHNSON  y.  STATE. 

Evidence  of  Kind  of  Ptrsons  Who  Frequented  a  House  is  admissi- 
ble to  prove  its  character  as  a  disorderly  house. 

Approved  in  Wimberly  v.  State,  53  Tex.  Cr.  12,  108  S.  W.  385, 
following  rule;  Winslow  v.  State,  5  Ind.  Ap.  317,  32  N.  B.  102,  repu- 
tation of  those  who  frequent  a  house  may  be  shown  to  prove  it  was 
a  house  of  ill-fame. 

28  Tex.  Ap.  566-^66,  13  &  W.  1004,  BBHWEB  T.  STATE. 

Evidence  to  Bebut  Willfulness  and  Wantonness  is  admissible  in 
prosecution  for  willfully  and  wantonly  wounding  a  hog. 

Approved  in  McMahan  v.  State,  29  Tex.  Ap.  349,  16  S.  W.  172, 
it  was  error  to  exclude  testimony  tending  to  rebut  willfulness  and 
wantonness  in  killing  swine. 

Conviction  for  Willfully  and  Wantonly  Wounding  a  Hog  cannot  be 
had  under  article  680,  Penal  Code,  if  the  animal  was  wounded  in 
defendant's  indosure. 

Denied  in  Gryer  v.  State,  36  Tex.  Or.  623,  38  S.  W.  204,  conviction 
for  willfully  and  unlawfully  maiming  mare  can  be  had,  though 
mare  injured  in  defendant's  inclosure. 

28  Tex.  Ap.  566-581,  14  S,  W.  122,  CALDWELL  T.  STATE. 

Where  the  Issue  of  Murder  in  the  Second  Degree  is  not  raised  by 
the  evidence,  the  court  properly  declined  to  submit  the  law  on  that 
issue  to  the  jury. 

Beaffirmed  in  Hughes  v.  State,  29  Tex.  Ap.  582,  16  S.  W.  548; 
White  V.  State,  30  Tex.  Ap.  656,  18  S.  W.  463.  See  note,  38  Am.  St. 
Bep.  81. 

Indictment  for  Murder  Held  Sufficient  as  Cliarging  all  the  material 
elements  of  murder. 

Beaffirmed  in  Scott  v.  State,  31  Tex.  Or.  364,  20  S.  W.  755;  Ben- 
son V.  State,  38  Tex.  Or.  490,  43  S.  W.  527;  Commonwealth  v.  Snell, 
189  Mass.  19,  75  N.  £.  78,  3  L.  B.  A.  (n.  s.)  1019.  See  note,  3  L. 
B.  A.  (n.  s.)  1021,  1022,  1027. 

Charge  Correct  Which  upon  Issue  of  Alibi  charged  that  if  jury 
entertained  a  reasonable  doubt  as  to  presence  of  defendant  at  place 
where  deceased  was  killed  at  time  of  such  killing,  they  should  acquit 
defendant. 

Approved  in  Tinsley  v.  State,  52  Tex.  Or.  98,  106  S.  W.  351,  fol- 
lowing rule. 

Instance  of  Sufficiency  of  Predicate  to  Admit  Writing  for  compari- 
son of  handwriting. 

See  notes,  65  L.  B.  A.  100;  62  L.  B.  A.  857. 
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28  Tex.  Ap.  582-584,  13  S.  W.  1010,  OBAHAM  T.  STATE. 

Bill  of  Exceptions  Wliich  Fails  to  Disclose  the  Object  and  purpose 
ef  the  proposed  evidence  will  not  be  considered  on  appeal. 

Beaffirmed  in  Upton  v.  State,  48  Tex.  Or.  292,  88  S.  W.  213; 
Schoenfeldt  v.  State,  30  Tex.  Ap.  697,  18  S.  W.  641;  Bodgers  v. 
State,  34  Tex.  Cr.  613,  31  S.  W.  651;  Levine  ▼.  State,  35  Tex.  Cr. 
649,  34  S.  W.  970. 

Wbere  a  Juror,  is  Sbown  After  Trial  to  have  Been  Prejudiced 
against  defendant  at  the  time  he  served  on  the  jury,  new  trial  should 
be  granted. 

Approved  in  Washburn  v.  State,  31  Tex.  Cr.  354,  20  S.  W.  715, 
juror  who  personally  knew  facts  relative  to  the  homicide  on  trial 
is  incompetent;  Long  v.  State,  32  Tex.  Or.  145,  22  S.  W.  410,  juror 
who  announced  his  intention  to  send  defendant  to  prison  if  he  sat 
on  the  case  is  incompetent. 

Distinguished  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W.  87,  hold- 
ing finding  by  judge  based  upon  affidavits  of  jurors  that  they  were 
fair  and  impartial  will  not  be  disturbed. 

28  Tex.  Ap.  584-588,  13  &  W.  1006,  BBAZZIL  T.  STATE. 

Tbougb  Defendant  may  have  Provoked  a  Oonillct^  yet  if  he  with- 
draws from  it  in  good  faith,  and  clearly  announces  his  desire  for 
peace,  then  if  he  be  pursued,  his  rights  of  self-defense  revive. 

Approved  in  Boberts  v.  State,  30  Tex.  Ap.  306,  17  S.  W.  454, 
temporary  abandonment  of  difficulty  did  not  show  withdrawal  in 
good  faith  nor  desire  for  peace;  Lindsey  v.  State,  35  Tex.  Cr.  168, 
32  S.  W.  770,  it  was  reversible  error  not  to  charge  on  revival  of 
right  of  self-defense.  See  notes,  28  Am.  St.  Bep.  953;  45  L.  B.  A. 
689,  707,  708,  709,  711. 

Conflict  Provoked  by  Defendant  cannot  be  Set  Up  by  him  as  de- 
fense. 

Approved  in  Clay  v.  State,  44  Tex.  Cr.  136,  69  S.  W.  415,  follow- 
ing rule.     See  note,  45  L.  B.  A.  689,  707,  708,  709,  711. 

28  Tex.  Ap.  588-603,  13  S.  W.  1001,  HABEL  v.  STATE. 

A  Defendant  cannot  Unreasonably  Delay  a  Trial  on  account  of  the 
absence  of  summoned  jurors. 

Approved  in  Jackson  v.  State,  30  Tex.  Ap.  667,  18  S.  W.  644, 
Stephens  v.  State,  31  Tex.  Cr.  367,  20  S.  W.  827,  Shaw  v.  State,  32 
Tex.  Cr.  169,  22  S.  W.  589,  Sawyer  v.  State,  39  Tex.  Cr.  558,  47  S. 
W.  660,  and  Greer  v.  State  (Tex.  Cr.),  65  S.  W.  1076,  all  reaffirming 
rule;  Beard  v.  State,  41  Tex.  Cr.  177,  53  S.  W.  349,  and  Spears  v. 
State,  41  Tex.  Cr.  532,  56  S.  W.  348,  both  arguendo. 

Where  Defendant  is  Convicted  of  Manslaughter,  questions  as  to 
errors  in  the  charge  of  the  court  on  murder  of  the  first  degree  and 
second  degree  are  eliminated. 

Approved  in  Jackson  v.  State  (Tex.  Cr.),  51  S.  W.  390,  one  con- 
victed of  murder  in  second  degree  cannot  complain  of  instruction 
that  his  mind  was  calm  and  deliberate  when  he  formed  design  to 
kill  deceased. 

To  Engage  in  an  Affray  is  a  misdemeanor. 

Approved  in  Pollock  v.  State,  32  Tex.  Cr.  33,  22  S.  W.  20,  to 
constitute  an  affray  there  must  be  fighting  between  two  or  more 
persons,  and  it  must  occur  in  a  public  place. 
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In  tlie  Absence  of  a  Bequest  for  an  InBtrnction  to  the  Jury  to  dis- 
regard improper  remarks  Of  the  prosecuting  attorney,  there  was  no 
material  error. 

Approved  in  Hines  v.  State  (Tex.  Ct.),  32  S.  W.  701,  reaffirming 
rule;  Lancaster  ▼.  State,  36  Tex.  Or.  20,  35  8.  W.  167,  improper  re- 
marks of  counsel  in  his  argument  are  not  ground  for  reversal,  in 
absence  of  a  request  to  instruct  jury  to  disregard  them,  unless  they 
prejudiced  ease  of  defendant.     See  note,  46  L.  B.  A.  667. 

If  Error  in  the  Charge  of  the  Court,  However  Immaterial  it  may 
be,  is  excepted  to,  the  conviction  shall  be  set  aside. 

See  note,  38  Am.  St.  Bep.  81. 

Distinguished  in  Surrell  v.  State,  29  Tex.  Ap.  326,  15  S.  W.  817, 
charge  on  circumstantial  evidence,  though  not  required  by  the  evi- 
dence, was  not  error.  Denied  in  Green  v.  State,  32  Tex.  Gr.  299, 
22  S.  W.  1095,  error  in  charge,  which  inures  to  benefit  of  defendant, 
is  not  reversible   error. 

Self-defense  Does  not  Apply  in  Cases  of  Mntoal  Combat  when 
death  or  serious  bodily  injury  is  likely  to  result. 

See  note,  45  L.  B.  A.  689,  691,  704. 
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29  Tex.  Ap.  1-5,  13  S.  W.  993,  PX7BCELI.Y  T.  STATE. 

Intent  to  Appropriate  Property,  an  Essential  Element  of  General 
Tbeftp  ii  not  essential  to  theft  as  defined  by  article  741a,  Penal  Code, 
relating  to  fraudulent  conversion  by  bailee  of  property  held  under 
bailment. 

Approved  in  Williams  ▼.  State,  30  Tex.  Ap.  155,  16  S.  W.  760, 
holding  evidence  of  fraudulent  conversion  of  property  by  bailee 
not  sustaining  conviction  under  indictment  charging  general  theft. 

Wlien  General  Verdict  Finds  Defendant  Guilty  of  Theft  of  a  Horse, 
as  charged  in  indictment,  but  judgment  declares  him  guilty  of 
fraudulent  conversion  of  a  horse,  and  sentence  follows  judgment, 
such  judgment  and  sentence  being  incorrect,  will  be  made  by  ap- 
pellate court  to  conform  to  verdict. 

Approved  in  Straggins  v.  State,  43  Tex.  Cr.  606,  68  S.  W.  170, 
upholding  verdict  of  forgery,  though  it  did  not  find  that  defendant 
acted  "knowingly,  willfully  and  fraudulently";  Thomas  v.  State,  31 
Tex.  Cr.  83,  19  S.  W.  901,  making  judgment  and  sentence  for  bur- 
glary conform  to  verdict  of  guilty  of  receiving  and  concealing  stolen 
property. 

29  Tex.  Ap.  5-8,  14  8.  W.  350,  OABTEB  T.  STATE. 

An  Information  Against  a  Oonnty  Oonvict  for  Escaping  from  his 
employer  need  not  aver  that  the  convict  was  hired  to  be  kept  and 
remain  in  the  county. 

Approved  in  Peoples  v.  State  (Tex.  Ap.),  14  8.  W.  352,  such  in- 
formation need  not  set  out,  by  date  or  otherwise,  the  term  of  the 
hire. 

29  Tex.  Ap.  8-19,  25  Am.  St.  Bep.  712,  IS  a  W.  1011,  OOOPEB  T. 
STATE. 
Personal,  Exclnsive,  Unexplained,  and  Becent  Possession  of  stolen 
property,  though  not  itself  sufficient  to  convict,  is  a  circumstance 
to  be  considered  by  jury  in  connection  with  other  evidence  in  deter- 
mining guilt. 

See  notes,  59  Am.  St.  Bep.  253;  73  Am.  St.  Bep.  402;  101  Am.  St. 
Bep.  484,  498. 
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29  Tex.  Ap.  20,  13  S.  W.  991,  EX  PABTE  McCOEKLE. 

District  Court  is  Without  Authority  to  Award  Writ  of  Habeaai 
Gorpus  while  case  pending  before  magistrate  sitting  as  an  examina- 
tion court. 

Approved  in  Ex  parte  Krug  (Tex.  Cr.),  60  S.  W.  38,  holding  writ 
properly  refused  in  absence  of  any  showing  of  unreasonable  delay  on 
part  of  examining  magistrate. 

29  Tex.  Ap.  20-22,  25  Am.  St.  Sep.  715,  13  S.  W.  990,  JOKES  V. 
STATE. 

Wbile  not  in  All  Cases,  StUl  Where  State  Belles  almost  wholly  for 
conviction  upon  defendant's  confession,  containing  exculpatory  or 
mitigating  statements,  court  should  instruct  that  such  confession  is 
to  be  taken  as  a  whole,  and  state  bound  thereby,  unless  shown  by 
evidence  to  be  untrue. 

Approved  in  Burnett  v.  People,  204  111.  226,  98  Am.  St.  Kep.  206, 
68  N.  £.  512,  66  L.  B.  A.  304,  following  rule;  Combs  v.  State,  52 
Tex.  Cr.  617,  108  S.  W.  650,  charge  should  have  been  given,  though 
not  requested,  where  state  introduced  statements  of  defendant  and 
other  witnesses  that  killing  was  accidental;  Pratt  v.  State,  50  Tex. 
Cr.  231,  232,  96  S.  W.  10,  where  state  to  a  very  considerable  extent 
relied  upon  defendant's  admissions  or  confessions. 

Distinguished  in  Casey  v.  State,  54  Tex.  Cr.  587,  113  S.  W.  536, 
charge  properly  refused  where  defendant  testified;  McKinney  v. 
State,  48  Tex.  Cr.  405,  88  S.  W.  1013,  charge  unnecessary  where 
there  is  other  evidence  besides  confession;  Trevenio  v.  State,  48 
Tex.  Cr.  208,  209,  87  S.  W.  1162,  1163,  charge  properly  refused  where 
defendant's  statement  was  entirely  exculpatory  and  was  used  simply 
to  show  that  he  had  been  outside  state  since  commission  of  crime; 
Slade  V.  State,  29  Tex.  Ap.  392,  16  S.  W.  254,  holding  charge  prop- 
erly refused,  state  not  relying  wholly  upon  confession. 

29  Tex.  Ap.  22-24,  18  S.  W.  418,  HAI.SELL  T.  STATE. 

Under  Our  Statutes  There  Is  No  Provision  authorizing  a  change  of 
venue  in  case  of  misdemeanor. 

Beaffirmed  in  Pox  v.  State,  53  Tex.  Cr.  153,  109  S.  W.  371;  Hender- 
son V.  State  (Tex.  Cr.),  39  S.  W.  117. 

Conviction  for  Aggravated  Assault  and  Battery  upon  ground  of 
infliction  of  serious  bodily  injury  is  not  sustainable  where  evidence 
shows  injury  not  serious  as  defined  by  statute.  Hence,  evidence 
showing  that  person  was  knocked  down  and  rib  broken,  insufficient 
where  injury  neither  permanent  nor  involving  life. 

Approved  in  Head  v.  State,  52  Tex.  Cr.  490,  107  S.  W.  830,  evidence 
insufficient  where  prosecutor  was  laid  up  only  two  or  three  days  and 
was  entirely  well  in  eight  or  nine  days;  Wilson  v.  State,  34  Tex. 
Cr.  65,  29  S.  W.  41,  holding  evidence  insufficient  to  sustain  convic- 
tion where  size  and  character  of  knife  not  shown. 

Distinguished  in  Murphy  ▼.  State,  43  Neb.  42,  61  N.  W.  493,  hold- 
ing "great  bodily  harm"  not  necessarily  meaning  infliction  of  per- 
manent injury. 

29  Tex.  Ap.  24-81,  14  &  W.  71,  MASON  v.  STATE. 

Indictment  Okarglng  Separate  and  Distinct  Offenses,  in  several 
counts,  of  same  character,  but  of  different  degree^  is  unobjectionable, 
though  offenses  be  felonious. 
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Approve!  in  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553,  hold- 
ing different  counts  in  same  indictment  need  not  commence  and  con- 
clude as  though  the  only  count  in  indictment. 

29  Tex.  Ap.  31-33,  13  S.  W.  1013,  GRAHAM  v.  STATE. 

Assault  With  Intent  to  Murder  Made  While  Besisting  Arrest  can- 
not be  justified  on  ground  of  defective  warrant,  where  accused  at 
time  of  assault  was  without  knowledge  of  such  defect. 

Approved  in  State  v.  Hallback,  40  S.  C.  307,  18  S.  E.  922,  holding 
killing  committed  while  resisting  arrest  under  informal  warrant, 
murder. 

Court  Incorrectly  Instmcting  as  to  Penalty,  conviction  will  be  set 
aside,  though  charge  not  excepted  to  and  inuring  to  benefit  of  ac- 
cused. 

Approved  in  Moody  v.  State,  30  Tex.  Ap.  423,  13  S.  W.  94,  revers- 
ing judgment  where  jury  not  instructed  that  offense  punishable  by 
both  fine  and  imprisonment  as  well  as  by  either;  Spradling  v.  State, 

30  Tex.  Ap.  596,  17  S.  W.  1118,  holding  charging  as  to  penalty  affixed 
by  statute  to  different  offense,  error,  though  amount  assessed  was 
minimum  fine  for  offense  charged;  Hargrove  v.  State  (Tex.  Cr.),  30 
S.  W.  801,  setting  aside  conviction  where  judge  misstated  in  charge 
maximum  penalty  for  offense. 

Testimony  as  to  Defendant's  Good  Character  Relating  to  Time  since 
the  offense  with  which  he  is  charged,  is  incompetent. 
See  notes,  103  Am.  St.  Eep.  896;  20  L.  B.  A.  612. 

29  Tex.  Ap.  3a-34,  14  S,  W.  467,  INGRAM  T.  STATE. 

Penal  Code,  Article  36,  Prohibits  the  Punishment  of  anyone  by 
death  for  an  offense  committed  before  the  age  of  seventeen  years. 
Hence,  conviction  not  sustainable  where  the  preponderance  of  evi- 
dence shows  accused  under  age. 

Approved  in  Thompson  v.  State,  45  Tex.  Cr.  193,  74  S.  W.  915, 
reversing  because  preponderance  of  evidence  indicated  defendant  to 
be  less  than  seventeen;  Duncan  v.  State,  29  Tex.  Ap.  143,  15  S.  W. 
408,  holding  evidence  insufficient  to  find  defendant  over  sixteen  years 
of  age.     See  note,  36  L.  B.  A.  208,  210. 

29  Tex.  Ap.  3&-36,  13  B.  W.  1012,  LOCKHART  v.  STATE. 

Recent  Possession  of  Stolen  Property  not  a  Presumption  of  Onilt, 
but  is  merely  a  circumstance  to  be  weighed  by  jury  in  the  deter- 
mination thereof. 

Reaffirmed  in  Tomerlin  v.  State  (Tex.  Cr.),  26  S.  W.  214.  Ap- 
proved in  Stewart  ▼.  State  (Tex.  Cr.),  77  S.  W.  791,  charge  authoriz- 
ing conviction  on  unexplained  recent  possession  alone,  erroneous. 

Where  Judgment  Fails  to  so  State,  No  Presumption  is  indulged  in 
favor  of  correctness  of  sentence,  that  it  was  cumulative. 

See  note,  7  L.  R.  A.  (n.  s.)  126. 

Miscellaneous. — Dissenting  opinion,  Small  v.  State  (Tex.  Cr.),  38 
S.  W.  800,  cited  to  point  that  appellate  court  has  power  to  correct 
judgment  and  sentence  to  conform  to  verdict,  majority  dismissing 
appeal  in  such  case. 

29  Tex.  Ap.  37-45,  14  &  W.  448,  RIPPET  T.  STATE. 

In  Felony  Cases,  Less  Than  Capital,  Juror  is  not  Impaneled  until 
whole  jury  has  been  selected  and  sworn  as  a  body  to  try  particular 
case. 
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Approved  in  Stephens  ▼.  State,  33  Tex.  Cr.  102,  25  8.  W.  28C,  hold- 
ing failure  to  swear  jurors  to  try  specific  case  in  accordance  with 
article  657,  Penal  Code,  fatal  to  conviction. 

Bill  of  Exception  to  Organization  of  Jury  Merely  Stating  that  an 
objectionable  juror  was  impaneled  and  sat  upon  jury  after  exhaustion 
•f  defendant's  peremptory  challenges,  is  insufficient  to  raise  juror's 
status  in  appellate  court. 

Reaffirmed  in  Aistrop  v.  State,  31  Tex.  Cr.  468,  20  S.  W.  989;  Sut- 
ton V.  State,  31  Tex.  Cr.  298,  20  S.  W.  564;  McKinney  v.  State,  31 
Tex.  Cr.  585,  21  8.  W.  683;  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  716. 

A  Witness  may  be  Impeached  by  Showing  That  He  Made  State- 
ments before  grand  jury  contradictory  of  his  evidence  on  trial. 

See  note,  47  Am.  St.  Rep.  35. 

Distinguished  in  Gutgesell  v.  State  (Tex.  Cr.),  43  S.  W.  1017,  hold- 
ing defendant's  testimony  before  grand  jury  inadmissible  where  de- 
fendant not  a  witness. 

In  Prosecution  for  Assault  With  Intent  to  Murder,  testimony  of 
prosecuting  witness  is  admissible  that  he  described  assailant  to  pur- 
suing parties.  Evidence  also  admissible  that  he  identified  accused 
when  brought  before  him. 

Approved  in  Bruce  v.  State,  31  Tex.  Cr.  592,  21  S.  W.  682,  admit- 
ting evidence  that  prosecuting  witness  identified  accused  while  in 
line  with  other  negroes. 

Qualified  in  Roddick  v.  State,  35  Tex.  Cr.  468,  60  Am.  St.  Rep.  59, 
34  8.  W.  275,  holding  witnesses  not  permitted  to  testify  as  to  what 
prosecuting  witness  narrated  concerning  identity  of  assailant  and 
details  of  rape. 

Evidence  That  Foot  Tracks  Found  at  Place  of  Shooting  corre- 
sponded with  those  of  defendant's,  and  that  horse  tracks  corre- 
sponded with  those  of  horse  belonging  to  party  with  whom  defendant 
was  residing,  is  properly  admitted  together  with  opinion  of  witnesses 
that  defendant  and  said  horse  made  tracks  described. 

Approved  in  Parker  v.  State,  46  Tex.  Cr.  464,  108  Am.  St.  Rep. 
1021,  80  S.  W.  1009,  rejecting  opinion  of  witness  not  based  en  suffi- 
ciently close  comparison  of  tracks  with  those  of  defendant;  Clark 
V.  State  (Tex.  Cr.),  26  8.  W.  68,  allowing  witness  to  testify  that 
shoe  marks  leading  to  house  corresponded  with  shoes  worn  by  de- 
fendant; Logan  V.  State  (Tex.  Cr.),  53  S.  W.  694,  allowing  witness 
to  give  opinion  that  defendant  spoke  in  angry  tone  of  voice;  Weaver 
V.  State,  43  Tex.  Cr.  345,  65  8.  W.  536,  admitting  evidence  that  cer- 
tain boot  marks  leading  from  place  of  crime  corresponded  to  boot 
of  defendant. 

29  Tex.  Ap.  46-46,  14  S.  W.  392,  KITOKEN  v.  STATE. 

A  Oredible  Witness  Is  One  Who,  Being  Competent  to  Olve  Eyl- 
dence,  is  worthy  of  belief. 

Approved  in  Conant  v.  State,  51  Tex.  Cr.  613,  103  S.  W.  899,  wit- 
ness is  not  credible  where  he  conspired  with  defendant  to  swear 
falsely. 

29  Tez.  Ap.  46-48,  14  8.  W.  392,  BLANOHETTE  T.  STATE. 

Uncorroborated  Testimony  of  Fomato  Participant  in  Grime  of  in- 
e«8t,  who  voluntarily,  actuated  with  same  intent  and  knowledge  as 
male  participant,  unites  in  the  commission  of  said  oifense^  is  ia 
etent  to  convict  male  participant. 


797  NOTES  ON  TEXAS  BEPOBTS.    29  Tex.  Ap.  48-82 

Reaffirmed  in  Tipton  v.  State,  30  Tex.  Ap.  532,  17  S.  W.  1098.  Ap- 
proved in  Gillespie  v.  State,  49  Tex.  Cr.  531,  93  S.  W.  557,  evidence 
of  female  insufficient  where,  though  she  did  not  act  voluntarily,  she 
did  not  resist.     See  notes,  111  Am.  St.  Bep.  26;  98  Am.  St.  Bep.  178. 

29  Tex.  Ap.  48-52,  14  S.  W.  393,  McNXTCL  T.  STATE. 

An  Acquittal  by  a  Court  Without  Jurisdiction  of  Offense  is  not  a 
bar  to  a  subsequent  prosecution  for  same  offense. 

See  notes,  28  Am.  St.  Bep.  132;  17  L.  B.  A.  (n.  s.)  70. 

City  Ordinance  Conflicting  With  State  Law  on  Same  Subject  with 
regard  to  punishment  is  void. 

Approved  in  Mantel  v.  State,  55  Tex.  Gr.  458,  131  Am.  St.  Bep. 
818,  117  S.  W.  856,  holding  void  Dallas  pure  food  ordinance. 

29  Tex.  Ap.  52-63,  14  S.  W.  443,  ANGUS  v.  STATE. 

When  Case  Is  Either  Murder  or  Justifiable  Homicide,  failure  to 
charge  as  to  manslaughter  is  not  error,  manslaughter  not  being  an 
issue  raised  by  proof. 

See  note,  38  Am.  St.  Bep.  81. 

In  Murder *Case,  Testimony  That  on  Two  Occasions  recently  before 
homicide  witness  met  defendant  and  each  time  defendant  drew  gun 
and  attempted  to  kill  him,  and  thereafter  apologized  saying  he  mis- 
took witness  for  deceased,  is  admissible  to  show  malice  toward  de- 
ceased. 

See  note,  62  L.  B.  A.  277. 

29  Tex.  Ap.  63-82,  14  8.  W.  398,  LEEPEB  T.  STATE. 

Assaults  Other  Than  One  Being  Tried,  made  upon  other  persons, 
at  same  place,  about  same  time,  for  same  purpose,  and  apparently 
by  same  persons,  being  relevant  to  main  issue,  are  admissible  not 
only  as  res  gestae  but  to  show  intent  and  establish  identity,  and  not 
being  extraneous  matter  for  which  defendants  could  be  convicted, 
are  without  the  rule  requiring  them  to  be  limited  in  charge  to  spe- 
cific purpose  for  which  admitted. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  where 
acts  of  pickpockets  in  crowding  entrance  to  car  were  part  of  crime 
alleged,  limiting  charge  unnecessary;  Bice  v.  State,  54  Tex.  Cr.  167, 
112  S.  W.  308,  where  testimony  merely  corroborative,  limiting  charge 
unnecessary;  Weaver  v.  State,  46  Tex.  Cr.  618,  81  S.  W.  40,  where 
evidence  of  another  crime  shows  motive,  limiting  charge  unneces- 
sary; Terry  v.  State,  45  Tex.  Cr.  272,  76  S.  W.  930,  admitting  evi- 
dence of  shooting  shortly  before  homicide,  to  show  wantonness  and 
cruelty;  Campos  v.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  admitting  evi- 
dence of  another,  immediately  subsequent  to  killing;  State  v.  Howard, 

30  Mont.  524,  77  Pac.  53,  where  defendant,  while  attempting  to  rob 
train  safe,  robbed  mail  clerk,  in  prosecution  for  latter  offense,  evi- 
dence of  details  of  attempted  robbery  of  train  and  conspiracy  there- 
fore is  admissible;  Strang  y.  State,  32  Tex.  Cr.  229,  22  S.  W.  681, 
holding  failure  to  limit  purpose  of  evidence  of  extraneous  facts  not 
reversible  error  in  absence  of  requested  instruction;  Moseley  ▼.  State, 
36  Tex.  Cr.  581,  38  S.  W.  198,  holding  in  trial  for  theft  of  horse, 
failure  to  limit  evidence  of  taking  of  saddle  and  bridle,  not  error; 
Morrison  ▼.  State,  40  Tex.  Cr.  493,  51  S.  W.  364,  holding  evidence 
of  forged  deed  and  letter  of  recommendation  properly  admitted  and 
limited  in  trial  for  murder;  Brown  v.  State,  41  Tex.  Cr.  233,  53  S.  W. 
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866,  holding  failure  of  court  to  limit  effect  of  evidence  of  diRappear- 
ance  of  other  cattle  at  time  of  theft  complained  of  not  error;  Car- 
roll V.  State  (Tex.  Cr.),  58  S.  W.  340,  holding  failure  to  limit  evi- 
dence of  incarceration  for  burglary  where  defendant  on  trial  for 
arson  not  error;  Ogle  v.  State  (Tex.  Cr.),  58  S.  W.  1005,  holding 
failure  to  limit  testimony  of  reputation  for  truth  and  veracity  not 
error  where  it  could  be  considered  for  no  other  purpose  than  to  affect 
credibility;  Chavarria  v.  State  (Tex.  Or.),  63  S.  W.  313,  failure  to 
limit  effect  of  testimony  as  to  witness*  prior  conviction  for  perjury 
not  error;  Blackwell  v.  State,  29  Tex.  Ap.  200,  15  S.  W.  599,  allow- 
ing evidence  of  burning  of  house  shortly  prior  to  homicide;  Hamblin 
V.  State,  41  Tex.  Cr.  140,  142,  50  S.  W.  1022,  allowing  proof  of  death 
of  child  of  deceased  where  circumstances  justified  suspicion  against 
accused  that  deceased  was  killed  to  prevent  disclosure;  Martin  v. 
State,  41  Tex.  Cr.  246,  53  S.  W.  850,  allowing  evidence  of  previous 
quarrel  between  prosecuting  witness  and  accused;  Hamilton  v.  State, 
41  Tex.  Cr.  651,  56  S.  W.  927,  allowing  evidence  of  assaults  upon 
prosecutrix's  mother  contemporaneous  with  assaults  upon  prosecutrix; 
Wallace  v.  State,  41  Fla.  563,  26  So.  718,  admitting  evidence  of  other 
acts  of  extortion;  dissenting  opinion  in  Brown  v.  State,  54  Tex.  Cr. 
141,  112  S.  W.  89,  majority  holding  inadmissible  details  of  difficulty 
between  accused  and  man  other  than  decedent  shortly  before  homi- 
cide.    See  note,  62  L.  R.  A.  222,  299,  320,  353. 

Evidence  That  Defendants  were  Taken  to  Jail,  Stripped,  bodies 
examined  and  bruises  found  thereon  corresponding  to  bruises  sup- 
posed to  be  upon  bodies  of  guilty  parties,  is  admissible  in  absence 
of  any  showing  in  bill  of  exceptions  that  examination  was  compul- 
sory or  prejudicial  to  accused. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  356,  357,  120  S.  W.  460, 
461,  admitting  evidence  of  cartridge  in  defendant's  possession  simi- 
lar to  that  by  which  killing  was  done;  Benson  v.  State  (Tex.  Cr.), 
69  8.  W.  166,  court  may  compel  defendant  to  stand  up  for  identifica- 
tion; Bruce  v.  State,  31  Tex.  Cr.  593,  21  S.  W.  682,  holding  testimony 
that  prosecuting  witness  identified  accused  out  of  number  of  negroes 
brought  before  her  properly  admitted. 

Mere  Disqualification  of  Juror  is  not  Ground  for  Kew  Trial,  unless 
it  appear  that  probable  injury  resulted  by  reason  of  such  juror  hav- 
ing served. 

Reaffirmed  in  Cubine  v.  State,  45  Tex.  Cr.  109,  74  8.  W.  39;  Cubine 
V.  State,  44  Tex.  Cr.  598,  73  8.  W.  396;  Bargna  v.  State  (Tex.  Cr.), 
68  S.  W.  998;  Lane  v.  State,  29  Tex.  Ap.  319,  15  8.  W.  829;  Sut- 
ton V.  State,  31  Tex.  Cr.  298,  20  S.  W.  564;  Williamson  v.  State,  36 
Tex.  Cr.  229,  36  S.  W.  445;  Mays  v.  State,  36  Tex.  Cr.  438,  37  S.  W. 
722;  Martinez  v.  State  (Tex.  Cr.),  57  S.  W.  839;  Randell  v.  State 
(Tex.  Cr.),  64  S.  W.  256.     See  note,  18  L.  B.  A.  474. 

Distinguished  in  Republic  of  Hawaii  v.  Coelho,  11  Haw.  216, 
granting  new  trial  on  ground  that  one  of  jurors  had  not  taken  oath 
to  support  government  of  republic,  where  neither  defendant  mor  his 
counsel  had  discovered  that  fact  till  after  verdict;  Hughes  v.  State 
(Tex.  Cr.),  60  S.  W.  565,  awarding  new  trial  where  juror  disqualified 
by  having  expressed  an  opinion  as  to  defendant's  guilt;  Whittle  v. 
State,  43  Tex.  Cr.  472,  66  S.  W.  771,  refusing  to  quash  venire  be- 
cause one  jury  commissioner  was  interested  in  a  civil  suit  on  the 
docket. 
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29  Tex.  Ap.  82-84,  14  S.  W.  394,  WALSTIEN  y.  STATE. 

Seller  is  not  Uable  for  Selling  Liquor  to  Minor  Without  Written 
Order  of  parent,  if  verbal  order  given  by  minor  was  fabrication. 

See  notes,  3  L.  B.  A.  (n.  s.)  1197;  10  L.  B.  A.  544. 

29  Tex.  Ap.  84-88,  14  S,  W.  396,  EX  PABTE  COX. 

Where  Judgments  Rendered  at  Same  Term  of  Court  for  distinct 
offenses  are  not  made  cumulative  as  to  punishment,  the  punishment 
in  one  case  is  counted  pro  tanto  for  both,  and  where  imprisonment 
same,  service  of  one  is  satisfaction  for  both. 

See  notes,  55  Am.  St.  Bep.  270;  87  Am.  St.  Bep.  195;  7  L.  B.  A. 
(n.  B.)  126. 

Article  800,  Code  of  Criminal  Procedure,  relating  to  cumulative 
punishment,  is  applicable  to  cases  of  misdemeanors,  as  well  as  to 
felonies. 

Beaffirmed  in  Ex  parte  Banks,  41  Tex.  Cr.  202,  53  S.  W.  689. 

Where  Defendant  Convicted  at  Same  Term  of  Court  for  distinct 
offenses  against  local  option  law,  but  through  clerk's  omission,  judg- 
ments were  not  made  cumulative,  court  can,  before  expiration  of 
term,  amend  such  judgments  bj  adding  that  punishment  for  each 
offense  begin  upon  expiration  of  punishment  fixed  by  judgment  imme- 
diately preceding;  such  power  is  unaffected  by  fact  that  part  of 
punishment  fixed  by  first  judgment  had  already  been  suffered,  where 
said  judgments  prior  to  amendment  had  not  been  entered,  recorded 
in  the  minutes  and  approved  by  the  judge.    - 

Approved  in  dissenting  opinion.  Small  v.  State  (Tex.  Cr.),  38  S. 
W.  800,  majority  holding  appellate  court  without  power  to  reform 
judgment  and  sentence  to  conform  to  verdict  finding  defendant  guilty 
of  offense  other  than  one  contemplated  by  judgment  and  sentence. 

29  Tex.  Ap.  89-101,  14  S.  W.  388,  WIIiLIAMS  ▼.  STATE. 

Summoning  Special  Veniremen  by  Persons  Other  Than  Deputy 
Sheriffs  will  not  entitle  defendant  to  a  new  trial  where  peremptory 
challenges  were  not  exhausted  or  rights  injured  thereby. 

Beaffirmed  in  Franklin  v.  State,  34  Tex.  Cr.  629,  31  S.  W.  643. 

Sheriff,  Under  Direction  of  Court,  has  Power  to  Amend  Return 
to  special  venire. 

Approved  in  Bice  v.  State,  49  Tex.  Cr.  575,  94  S.  W.  1027,  and 
Franklin  v.  State,  34  Tex.  Cr.  629,  31  S.  W.  643,  both  reaffirming 
rule;  Purlow  v.  State,  41  Tex.  Cr.  15,  51  S.  W.  938,  refusing  to  quash 
venire  on  ground  that  return  failed  to  state  facts  showing  due  dili- 
gence to  secure  jurors. 

Becord  on  Appeal  Failing  to  Show  Trial  Court's  Order  for  issuance 
of  special  venire,  and  no  objection  being  taken  in  limine  thereto,  the 
presumption  is,  where  record  shows  jury  impaneled  under  said  special 
venire,  that  the  proper  order  was  made  and  entered,  or  waived  by 
defendant. 

Approved  in  Bodriquez  v.  State,  32  Tex.  Cr.  264,  22  S.  •  W.  979,  hold- 
ing within  power  of  court  to  have  order  for  special  venire  entered 
nunc  pro  tunc  upon  minutes. 

29  T^z.  Ap.  101-104,  25  Am.  St.  Bep.  717,  14  S.  W.  390,  HABBIS  ▼. 
STATE. 
Neither  Actual  Manual  Possession  or  Asportation  is  essential  to 
theit.    It  is  sufficient,  where  actual  dominion  is  obtained  with  power 
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to  take  property  into  actual  posBesaion.  Hence,  unlocking  drawer 
containing  fifty-one  dollars,  actually  removing  six  thereof,  but  de- 
tected with  hand  in  drawer  before  remoTal  of  balance,  ia  equivalent 
to  theft  of  entire  amount. 

Approved  in  Dale  v.  State,  32  Tex.  Cr.  80,  22  S.  W.  49,  holding 
pointing  out  yearling  upon  range  and  selling  it  as  one's  own,  theft; 
Flynn  v.  State,  47  Tex.  Cr.  29,  83  8.  W.  207,  where  accused  obtained 
from  drunken  man  during  hour  and  a  half  various  coins,  under  pre- 
text of  changing  them,  it  is  theft  of  aggregate  amount.  See  note, 
88  Am.  St.  Bep.  565,  584,  585. 

Distinguished  in  Cody  v.  State,  31  Tex.  Cr.  184;  20  S.  W.  398, 
holding  successive  acts  of  appropriating  property  from  bulk  consti- 
tuted distinct  offenses;  Barnes  v.  State,  43  Tex.  Cr.  358,  65  S.  W.  923, 
holding  where  evidence  did  not  show  affirmatively  that  both  bales 
taken  in  same  transaction,  jury  should  have  been  instructed  as  to 
separate  takings;  dissenting  opinion  in  Peck  v.  State,  54  Tex.  Cr.  83, 
111  S.  W.  1020,  majority  upholding  indictment  for  taking  two  bales 
of  cotton  from  two  different  owners. 

Betum  of  Stolen  Property  upon  Demand  of  Ovner  does  not  con- 
stitute a  voluntary  return  of  property,  purging  theft. 

Approved  in  Boze  v.  State,  31  Tex.  Cr.  348,  20  S.  W.  753,  holding 
return  of  watch  upon  detection  not  a  voluntary  return  of  property; 
Stepp  V.  State,  31  Tex.  Cr.  351,  20  8.  W.  754,  holding  return  not 
voluntary,  made  when  caught  in  possession  of  appropriated  prop- 
erty; Hyatt  V.  State,  32  Tex.  Cr.  581,  25  S.  W.  292,  holding  court 
did  not  err  in  refusing  to  instruct  as  to  voluntary  return  of  property. 

29  Tex.  Ap.  105-106,  14  S.  W.  1008,  LEWIS  v.  STATE. 

Charge  Bequirlng  Proof  Beyond  Beaeonable  Doubt  as  to  Accnsed's 
Innocence,  instead  of  reasonable  doubt  as  to  his  guilt,  is  erroneous. 

See  notes,  23  Am.  St.  Bep.  688;  48  Am.  St.  Bep.  568. 

Distinguished  in  Field  v.  State,  55  Tex.  Cr.  528,  117  S.  W.  808, 
holding  instruction  that  jury  should  consider  certain  evidence  "in 
determining  the  question  of  the  g^ilt  or  innocence  of  the  defendant," 
cured  by  other  instructions. 

Where  One  In  Good  Faith  Takes  Another's  Property  Believing  It 
to  be  his  own,  he  is  not  guilty  of  larceny. 

See  note,  88  Am.  St.  Bep.  604. 

29  Tex.  Ap.  107-126,  14  8.  W.  1012,  BALL  T.  STATE. 

Declarations  of  Deceased  not  in  Any  Way  Made  Known  or  Com- 
municated to  defendant  are  inadmissible.  Hence,  testimony  that  de- 
ceased declared  shortly  before  homicide  that  he  was  going  to  post- 
office,  and  would  be  back  shortly,  is  inadmissible  to  establish  de- 
ceased's peaceful  intent. 

Approved  in  Clark  v.  State,  56  Tex.  Cr.  297,  120  8.  W.  181,  admit- 
ting declaration  of  accused  made  at  place  of  homicide  and  within 
five  minutes*  thereafter  that  shooting  was  in  self-defense;  Pratt  v. 
State,  53  Tex.  Cr.  289,  109  8.  W.  142,  rejecting  evidence  of  undis- 
closed motive  of  decedent  in  going  to  place  where  killing  occurred; 
Gray  v.  State,  47  Tex.  Cr.  378,  83  8.  W.  705,  rejecting  declarations 
of  bystanders  at  fight  between  decedent  and  another  at  which  ac- 
cused was  not  present;  Burnett  v.  State,  46  Tex.  Cr.  119,  79  8.  W. 
551,  rejecting  acts  of  decedent,  not  known  to  accused,  tending  to 
show  that  he  had  abandoned  quarrel;  Adams  v.  State,  44  Tex.  Cr.  67, 
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68  S.  W.  271,  rejecting  evidence  of  peaceful  nature  and  purposes  of 
decedent,  not  known  to  accused;  Clay  v.  State,  44  Tex.  Cr.  137,  69 
8.  W.  415,  declarations  of  decedent  shortly  before  killing  that  he  was 
nervous  and  his  head  ached  inadmissible;  Fuller  v.  State,  30  Tex. 
Ap.  564,  17  S.  W.  1109,  holding  deceased's  declaration  that  he  had 
nothing  against  defendant  and  wanted  to  be  friendly  with  him,  in- 
admissible; Nelson  v.  State  (Tex.  Cr.),  58  S.  W.  108,  holding  evi- 
dence that  deceased  attempted  to  borrow  gun  with  which  to  protect 
himself,  inadmissible;  Stanton  v.  State,  42  Tex.  Cr.  271,  59  S.  W. 
272,  Adams  v.  State  (Tex.  Cr.),  64  S.  W.  1056,  both  holding  state- 
ments before  homicide  tending  to  show  that  deceased  was  on  a  peace- 
ful mission  when  difficulty  occurred,  inadmissible. 

In  ProBBcation  for  Murder,  There  Being  No  Evidence  that  defend- 
ant provoked  or  armed  himself  for  purpose  of  provoking  attack,  a 
charge  of  court  relating  thereto  is  erroneous. 

Beaffirmed  in  Clay  v.  State,  44  Tex.  Cr.  136,  69  S.  W.  415;  Mil- 
rainey  v.  State,  33  Tex.  Cr.  592,  28  S.  W.  538. 

Bight  of  Self-defense  is  not  Impaired  by  Mere  Preparation  for  per- 
petration of  wrongful  act,  when  such  preparation  or  defendant's  in- 
tention of  provoking  difficulty  were  unknown  to  deceased. 

Approved  in  Thomas  v.  State  (Tex.  Cr.),  51  S.  W.  1110,  holding 
instruction  that  "if  defendant  sought  deceased  with  intent  to  pro- 
voke difficulty,  self-defense  cannot  be  pleaded,"  error;  Hall  v.  State, 
43  Tex.  Cr.  487,  66  S.  W.  785,  mere  intention  to  provoke  a  difficulty 
will  not  forfeit  right  of  self-defense. 

Court  Erred  In  Failing  to  Instruct  That  Defendant  was  not  bound 
to  retreat  in  order  to  avoid  the  necessity  of  killing  his  assailant, 
when  such  issue  was  raised  by  the  evidence. 

Beaffirmed  in  Hooper  v.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Bep. 
845,  69  S.  W.  151;  Nalley  v.  State,  30  Tex.  Ap.  459,  17  S.  W.  1085. 
See  note,  2  L.  B.  A.  (n.  s.)  58. 

29  Tez.  Ap.  127-128,  14  &  W.  1011,  CASTILLO  y.  STATE. 

Under  the  Statute,  to  Constitute  the  Offense  of  Kidnaping,  the- 
detention  must  be  against  the  consent  of  the  person  detained,  and 
in  no  case  can  the  offense  be  committed  when  such  person  consents 
thereto. 

Beaffirmed  in  Olivarez  v.  State  (Tex.  Ap.),  14  S.  W.  1012. 

29  Tex.  Ap.  12S-132,  15  8.  W.  173,  EX  PABTE  ALBITZ. 

Statements  Made  by  Accused  After  the  Homicide,  and  relating 
thereto,  are  admissible  as  part  of  the  res  gestae. 

Approved  in  White  v.  State,  30  Tex.  Ap.  655,  18  S.  W.  463,  admit- 
ting declarations  of  deceased  made  shortly  subsequent  to  killing; 
McKinney  v.  State,  40  Tex.  Cr.  374,  50  S.  W.  709,  admitting  declara- 
tion of  deceased  made  five  minutes  after  shooting,  and  while  depart- 
ing from  scene. 

29  Tex.  Ap.  141-143,  15  8.  W.  407,  DUNCAN  T.  STATE. 

Under  Section  12  of  Act  of  April  2,  1889,  it  is  mandatory  upon 
jury,  where  punishment  imposed  upon  persons  not  more  than  sixteen 
years  of  age  is  not  greater  than  five  years'  imprisonment,  to  state  in 
verdict  whether  such  person  shall  be  confined  in  the  reformatory  or 
penitentiary. 

5  Tex.  Notes — 51 
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Approved  in  Hays  v.  State,  30  Tex.  Ap.  475,  17  8.  W.  1064,  San- 
chez V.  State,  31  Tex.  Cr.  485,  21  S.  W.  365,  both  reaffirming  rule; 
dissenting  opinion  in  Ex  parte  Wood,  36  Tex.  Cr.  10,  34  S.  W.  967, 
majority  distinguishing  and  holding  where  verdict  silent  as  to  place 
of  commitment,  court  has  jurisdiction  to  designate  place. 

instance  of  Evidence  Held  InsnflLcient  to  Show  Defendant  was  over 
16  years  of  age. 

See  note,  36  L.  R.  A.  208. 

29  Tex.  Ap.  143-160,  16  8.  W.  408,  ABBIGO  T.  STATE. 

Date  of  Offense  Alleged  In  Indictment  is  not  Binding  upon  the 
state,  and  is  material  only  with  reference  to  bar  of  limitation,  and 
to  show  offense  committed  anterior  to  presentment.  Hence,  continu- 
ance properly  refused  to  procure  testimony  to  establish  alibi  as  to 
particular  time  alleged  in  indictment. 

Approved  in  Crass  v.  State,  30  Tex.  Ap.  481,  17  8.  W.  1096,  hold- 
ing indictment  satisfied  by  proof  of  offense  on  any  day  prior  to  find- 
ing and  presentment  of  indictment. 

When  Accused  is  in  Custody  on  Charge  of  Felony,  or  as  soon  as  he 
may  be  arrested,  he  is  entitled  to  service  of  copy  of  indictment. 
Where  accused,  however,  is  on  bail,  he  is  entitled  to  a  copy  only  upon 
request  of  counsel  or  of  himself. 

Approved  in  Lockwood  v.  State,  32  Tex.  Cr.  138,  22  S.  W.  413, 
holding  defendant  entitled  to  service  of  second  indictment  upon 
second  arrest  for  same  offense;  Stokes  v.  State,  35  Tex.  Cr.  280,  33 
S.  W.  350,  holding  dismissal  of  first  indictment  did  not  remove  neces- 
sity of  serving  second  indictment  upon  defendant. 

Under  Statute  and  Authorities  of  This  State,  a  person  declaring, 
in  proper  form,  his  intention  to  become  a  citizen,  and  fulfilling  re- 
quirements of  age  and  residence  within  state  and  voting  district, 
is  not  only  a  qualified  elector,  but  is  a  citizen  qualified  within  con- 
templation of  law  to  be  a  juror. 

Approved  in  Scarborough  v.  Eubank  (Tex.  Civ.),  52  S.  W.  571, 
holding  ''citizen''  not  including  women  and  children. 

Where  Attesting  Witnesses  are  Unnecessary  to  Validity  of  Written 
Instrument,  same  may  be  prima  facie  proved  by  clear  and  specific 
admissions  of  party.  Hence,  bill  of  sale  made  by  defendant  unat- 
tested by  witnesses  may  be  proved  by  persons  who  received  it  after 
seeing  its  execution. 

Approved  in  Williams  v.  State,  30  Tex.  Ap.  155,  16  S.  W.  761,  hold- 
ing rule  requiring  written  instrument  to  be  filed  in  cause  three  days 
before  trial  not  applicable  where  instrument  proved  by  witnesses  who 
saw  its  execution. 

It  is  not  Essential  That  the  Venue  of  the  Offense  be  established 
by  positive  testimony. 

Approved  in  Murphree  v.  State,  55  Tex.  Cr.  318,  115  S.  W.  1190, 
reaffirming  rule.    See  note,  97  Am.  St.  Rep.  786. 

29  Tez.  Ap.  160-164,  16  &  W.  647,  JOHNSON  V.  STATE. 

In  Prosecution  for  Murder,  Theory  of  State  Being  That  Defendant 
intended  to  poison  brother  of  deceased  instead  of  deceased,  indict- 
ments charging  defendant  with  forgery  of  said  brother's  name,  to- 
geth^  with  record,  and  conviction  therefor,  are  admissible  to  show 
motive  and  intent  for  commission  of  crime. 
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Approved  in  Crass  v.  State,  31  Tex.  Cr.  314,  315,  20  S.  W.  579, 
admitting  evidence  of  prior  assault  as  well  as  indictment  predicated 
thereon. 

On  Trial  for  Murder,  Theory  Being  That  Defendant  and  Another 
Conspired  to  commit  crime  and  went  together  to  deceased's  house 
for  such  purpose,  evidence  that  defendant  went  at  the  request  of 
such  other  person  was  admissible  as  res  gestae  of  the  act  of  going 
and  of  the  motive  actuating  such  visit. 

Approved  in  State  v.  Young,  119  Mo.  523,  24  S.  W.  1046,  allowing 
witness  to  testify  as  to  statement  made  by  defendant  with  reference 
to  intended  visit  to  deceased. 

Cfharge  Requiring  Jury  to  Believe  from  Evidence  Adduced  defend- 
ant's innocence  before  acquitting  him,  being  an  instruction  against 
the  presumption  of  innocence  until  guilt  is  established,  is  error. 
Such  error  is  not  corrected  by  general  charge  as  to  presumption  of 
innocence  and  reasonable  doubt. 

Approved  in  Harris  v.  State,  55  Tex.  Or.  480,  117  S.  W.  845,  John- 
son V.  State,  30  Tex.  Ap.  422,  28  Am.  St.  Rep.  933,  17  S.  W.  1071,. 
Landers  v.  State  (Tex.  Or.),  63  S.  W.  558,  all  reaffirming  rule;  Stan- 
field  V.  State,  43  Tex.  Cr.  12,  62  S.  W.  918,  holding  charge  erroneous 
as  tending  to  place  burden  of  proving  innocence  upon  defendants. 

Explained  in  Edens  v.  State,  41  Tex.  Cr.  525,  526,  55  S.  W.  816, 
817,  holding  in  case  at  bar  charge  as  to  reasonable  doubt  once  given 
to  apply  to  every  phase  of  evidence. 

Distinguished  in  Rice  v.  State,  49  Tex.  Cr.  582,  583,  94  S.  W.  1031, 
not  error  where  instruction  on  reasonable  doubt  incorporated  directly 
in  charge. 

Miscellaneous. — Johnson  v.  State,  30  Tex.  Ap.  420,  28  Am.  St.  Rep. 
931,  17  S.  W.  1070,  referring  generally  to  principal  case  on  former 
appeal. 

29  Tez.  Ap.  154-169,  16  a  W.  411,  LEEPEB  v.  STATE. 

Wliere  There  Is  Direct  Evidence  Tending  to  Establish  Offense 
charged,  failure  of  court  to  charge  as  to  law  of  circumstantial  evi- 
dence is  not  error. 

Reaffirmed  in  State  v.  Calder,  23  Mont.  522,  59  Pac.  909.  Approved 
in  Reason  v.  State,  43  Tex.  Cr.  448,  67  S.  W.  99,  69  L.  R.  A.  193, 
discussing  test  as  to  circumstantial  evidence  in  burglary;  dissenting 
opinion  in  Cabrera  v.  State,  56  Tex.  Or.  174,  118  S.  W.  1070,  majority 
applying  rule  in  murder  case.    See  note,  69  L.  R.  A.  205. 

Failure  of  Court  to  Charge  will  not  Constitute  Reversible  Error, 
unless  exception  promptly  reserved  or  such  failure  calculated  to  in* 
jure  the  rights  of  accused. 

Approved  in  Green  v.  State,  32  Tex.  Cr.  300,  22  S.  W.  1095,  holding 
erroneous  charge  harmless  and  beneficial  to  defendant  not  ground  for 
reversal. 

Indictment  for  Attempt  to  Bribe  Need  not  Describe  Kind  or  value 
of  money  offered  as  bribe. 

Approved  in  Value  v.  State,  84  Ark.  286,  288,  105  S.  W.  362,  363, 
where  indictment  for  bribery  alleges  that  lawful  money  of  United 
States,  paper  money  and  silver  money  was  paid  to  accused,  allegation 
must  be  proved;  State  v.  Meysenburg,  171  Mo. ^8,  71  S.  W.  242,  where 
indictment  for  bribery  charged  nine  thousand  dollars,  lawful  money 
of  the  United  States,  paid  defendant,  and  evidence  was  that  he  re- 
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ceived  cashier's  check  for  that  amount,  but  objection  not  arged  when 
check  introduced,  variance  is  not  fatal. 

Miscellaneous. — ^Dent  v.  State,  43  Tex.  Or.  158,  165,  65  S.  W.  638, 
642,  not  in  point,  apparently  intending  to  refer  to  Johnson  v.  State, 
29  Tex.  Ap.  150-154. 

29  Tex.  Ap.  159-162,  15  8.  W.  601,  MA8SEY  v.  STATE. 

All  Persons  Acting  Together  in  the  Commission  of  an  Offense,  as 
well  as  all  persons  who,  with  knowledge  of  the  unlawful  intent,  aid 
by  acts,  words,  or  gestures  those  actually  committing  offense,  are 
principal  offenders  and  can  be  prosecuted  as  such. 

Cited  in  Walker  v.  State  (Tex.  Cr.),  37  S.  W.  423,  holding  receiver 
of  stolen  beef  an  accomplice. 

29  Tex.  Ap.  162-163,  14  a  W.  1020,  McCOUiUM  V.  STATE. 

Testimony  of  Witness  Absent  from  State  given  at  a  preliminary 
examination  is  admissible  in  evidence  at  a  subsequent  trial. 

Approved  in  dissenting  opinion,  Cline  v.  State,  36  Tex.  Cr.  363,  61 
Am.  St.  Bep.  881,  37  S.  W.  727,  majority,  however,  holding  that  tes- 
timony of  deceased  witness  taken  at  examination  trial  not  admissible 
in  evidence. 

29  Tex.  Ap.  163-167,  16  S.  W.  647,  WALTON  y.  STATE. 

To  Constitute  Rape  There  must  be  Carnal  Knowledge  by  force 
without  woman's  consent. 

Approved  in  Munoz  v.  State,  47  Tex.  Cr.  577,  85  S.  W.  12,  where 
indictment  alleged  assault  to  commit  rape  by  force,  threats  and 
fraud,  and  evidence  showed  female  was,  under  age  of  consent  and 
no  force  used,  variance  is  fatal. 

'Torce"  in  Rape  Statute  is  Soch  Force  as  might  reasonably  be 
sufficient  to  overcome  resistance  taking  into  consideration  relative 
strength  of  parties. 

Approved  in  dissenting  opinion  in  Beard  v.  State,  79  Ark.  304,  97 
8.  W.  668,  majority  holding  indictment  for  rape  not  fatally  defec- 
tive for  failure  to  allege  assault  against  will  of  prosecutrix. 

29  Tex.  Ap.  167-168,  16  &  W.  285,  WILIJAMS  V.  STATE. 

Fallnre  of  Conrt  to  Instmct,  In  Absence  of  Exception  reserved 
thereto  or  requested  instruction  thereupon,  constitutes  immaterial 
error  when  failure  not  prejudicial.  Hence  failure  to  instruct  as  to 
actual  purchase  is  immaterial,  where  court  instructed  as  to  defend- 
ant's explanation  of  his  possession  of  the  stolen  property;  evidence 
supporting  purchase  tending  with  equal  cogency  to  support  truth  of 
explanation. 

Approved  in  Mathews  v.  State,  32  Tex.  Cr.  357,  23  S.  W.  691,  hold- 
ing charge  as  to  purchase  covered  explanation. 

IMstinguished  in  Navarrow  v.  State  (Tex.  Ap.),  17  S.  W.  545,  hold- 
ing where  explanation  of  possession  challenged  duty  of  court  to  in- 
struct thereto. 

29  Tex.  Ap.  171-174,  16  8.  W.  600,  McUN  T.  STATE. 

Charge  must  Conform  to  Offense  Alleged  in  Indictment.  Where 
indictment  alleges  property  privately  taken  from  possession  and  per- 
son of  another,  without  his  consent  and  knowledge,  it  is  error  to 
charge  that  theft  must  be  committed  without  knowledge,  "or  so  sud- 
denly as  not  to  allow  time  to  make  resistance." 
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Approved  in  Hen  v.  State,  52  Tex.  Cr.  54,  105  S.  W.  191,  where  in 
theft  from  person  it  appears  accused  had  not  severed  watch  chain 
from  vest,  watch  was  not  yet  reduced  to  possession;  Boquemore  v. 
State,  50  Tex.  Cr.  547,  99  S.  W.  550,  in  theft  from  person  while  prose- 
cutor drunk,  error  to  charge  that  if  money  taken  while  he  was  in- 
capable of  understanding  nature  of  act  of  taker  or  of  offering  resist- 
ance, he  had  no  knowledge  of  taking,  is  erroneous;  Thomas  v.  State, 
51  Tex.  Cr.  331,  332,  333,  101  S.  W.  798,  799,  holding  evidence,  on 
trial  for  theft  from  person,  showed  property  could  not  have  been 
taken  without  defendant's  knowledge  at  time  of  taking;  Swartz  v. 
State  (Tex.  Cr.),  27  S.  W.  136,  holding  indictment  not  alleging  ''tak- 
ing without  knowledge,"  charge  relating  thereto  incorrect;  Files  v. 
State,  36  Tex.  Cr.  207,  36  S.  W.  94,  holding  court  properly  charged 
that  theft  not  established  under  allegations  of  indictment  unless 
property  taken  without  knowledge;  Still  v.  State  (Tex.  Cr.),  50  S.  W. 
357,  holding  charge  not  in  variance  with  allegations  of  indictment; 
Mathis  V.  State  (Tex.  Cr.),  65  S.  W.  523,  holding  charge  supported 
by  the  evidence;  dissenting  opinion  in  Johnson  v.  State,  55  Tex.  Cr. 
416,  117  S.  W.  966,  majority  holding  where  evidence  raised  issue  as 
to  whether  taking  was  under  circumstances  making  it  robbery  rather 
than  theft  from  person,  but  also  raised  issue  of  theft  from  person  by 
sudden  taking,  charge  to  acquit  if  taking  was  during  struggle  sub- 
mitted issue  of  robbery. 

Limited  in  Steele  v.  State,  46  Tex.  Cr.  338,  81  S.  W.  962,  indict- 
ment for  theft  from  person  alleging  theft  was  committed  without 
knowledge  of  prosecutor,  and  so  suddenly  as  not  to  allow  time  to 
resist  before  property  carried  away,  is  duplicitous. 

Distinguished  in  dissenting  opinion  in  Thomas  v.  State,  51  Tex. 
Cr.  334,  101  S.  W.  799,  majority  holding  on  trial  for  theft  from 
person,  where  evidence  showed  property  could  not  have  been  taken 
without  defendant's  knowledge  at  time  of  taking,  conviction  not  sus- 
tainable. 

Where  Indictment  for  Theft  from  Person  Cliarges  Private  Stealing 
and  sudden  theft,  and  state  elects  as  to  latter,  charge  limiting  jury 
to  finding  on  latter  transaction,  is  proper. 

Approved  in  Black  v.  State,  52  Tex.  Cr.  10,  104  S.  W.  898,  follow- 
ing rule. 

29  Tez.  Ap.  174-184,  15  8.  W.  649,  ENGLISH  T.  STATE. 
.  Under  State  Practice  a  (General  Verdict  Bespondji  Sufficiently  to  an 
indictment  containing  two  counts;   and  is  likewise  sufficient   where 
indictment  contains  one  good  and  one  bad  count. 

Approved  in  Fry  v.  State,  36  Tex.  Cr.  587,  37  S.  W.  742,  sustain- 
ixig  general  verdict  under  indictment  containing  good  and  bad  count 
in  absence  of  motion  to  quash  or  objection  to  evidence. 

While  Distinct  Thefts  Committed  at  the  Same  Time  and  Place  as 
theft  in  question  are  admissible  to  establish  identity  in  developing 
the  res  gestae,  or  to  show  intent  of  accused,  offenses  committed  at  a 
different  time  and  place  are  inadmissible. 

Approved  in  State  v.  Bates,  46  La.  Ann.  850,  15  So.  205,  holding 
evidence  of  prior  offense  inadmissible  where  connection  to  offense 
charged  not  clear.     See  note,  62  L.  B.  A.  197. 

Miscellaneous. — State  v.  Woodruff,  47  Kan.  154,  27  Am.  St.  Rep. 
287,  27  Pac.  842,  holding  defendant  guilty  of  grand  larceny  where 
property  misappropriated  after  having  obtained  lawful  possession. 
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29  Tex.  Ap.  184-185,  15  a  W.  176,  FINNEY  ▼.  STATS. 

Allegation  in  Indictment  That  Defendant  "Acted  Together"  with 
another  in  the  commission  of  an  offense,  being  surplusage  and  not 
descriptive,  need  not  be  proved. 

Approved  in  Loggins  v.  State,  32  Tex.  Cr.  359,  24  S.  W.  408,  re- 
affirming rule  J  Gallagher  v.  State,  34  Tex.  Cr.  307,  30  S.  W.  557, 
holding  court  warranted  to  charge  upon  law  of  principals,  though 
indictment  fails  to  allege  an  ''acting  together";  Bankin  v.  State,  42 
Tex.  Cr.  2,  56  S.  W.  930,  holding  indictment  charging  joint  owner- 
ship dismissed  as  to  one  not  creating  variance  though  evidence  estab- 
lishes ownership  in  severalty;  Dent  v.  State,  43  Tex.  Cr.  151,  65  S. 
W.  634,  holding  where  indictment  is  against  accessory  alone,  details 
ef  crime  of  principal  surplusage. 

Charge  Defining  the  Term  "Willful*'  to  Mean  without  reasonable 
grounds  for  believing  act  to  be  unlawful  or  a  reckless  disregard  for 
the  rights  of  others  is  substantially  correct  and  sufficient. 

Approved  in  Holmes  v.  State,  39  Tex.  Cr.  232,  73  Am.  St.  Eep.  922. 
45  S.  W.  488,  holding  definition  sufficient  without  use  of  term  "legal 
malice";  State  v.  Spencer,  45  La.  Ann.  13,  12  So.  139,  holding  perjury 
sufficiently  charged  by  use  of  words,  "feloniously,"  "falsely,"  "cor- 
ruptly," "knowingly,"  and  "maliciously." 

Erroneous  Instmction  Given  on  Behalf  of  State  does  not  consti- 
tute reversible  error  where  proper  instruction  not  requested  and  error 
not  fundamental. 

Approved  in  Dunbar  v.  State,  34  Tex.  Cr.  597,  31  S.  W.  401,  reaffirm- 
ing rule;  Gruesendorf  v.  State  (Tex.  Cr.),  56  S.  W.  625,  holding  de- 
fendant cannot  complain,  where  court  not  requested  in  writing  to 
charge. 

29  Te3L  Ap.  186,  15  S.  W.  174,  GBANDISON  v.  STATE. 

In  Frosecntlon  for  Perjnry  Failure  of  Court  to  Charge  that  con- 
viction could  not  be  had,  except  upon  testimony  of  two  credible  wit- 
nesses, or  of  one  credible  witness  corroborated  by  other  strong  evi- 
dence as  to  falsity  of  defendant's  statements  under  oath,  constitutes 
fundamental  error. 

Beaffirmed   in  Aguierre  v.  State,  31  Tex.  Cr.  520,  21  S.  W.  257. 

29  Tex.  Ap.  186-189,  16  S.  W.  603,  EX  PABTE  BOBINSON. 

Act  of  April  5^  1889,  Construed.  Oil  in  tanks,  inspected  under  the 
law  of  another  state,  brought  into  this  state,  may  be  drawn  off  into 
smaller  receptacles  and  sold  in  such  form,  without  further  inspection 
or  branding. 

Beaffirmed  in  Waters  etc.  Oil  Co.  v.  State,  55  Ark.  302,  18  S.  W. 
57.  Approved  in  Hawkins  v.  Louisville  etc.  B.  B.  Co.,  145  Ala.  394, 
40  So.  296,  applying  principle  in  construing  Local  Act  1900-01,  page 
1253,  section  10. 

29  Tex.  Ap.  194-201,  16  8.  W.  597,  BLACKWELL  v.  STATE. 

Under  Article  584,  Code  of  Criminal  Procedure,  an  order  granting 
or  refusing  change  of  venue  will  not  be  revised  unless  facts  upon 
which  the  order  based  are  brought  up  by  bill  of  exceptions  declared, 
aigned,  approved  and  filed  during  term  wherein  order  was  made. 

Reaffirmed  in  Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47,-  Lacy 
V.  State,  30  Tex.  Ap.  126,  16  S.  W.  762;  Jackson  v.  State,  30  Tex. 
Ap.  665,  18  S.  W.  643;  Smith  v.  State,  31  Tex.  Cr.  19,  19  S.  W.  254; 
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Miller  v.  State,  31  Tex.  Cr.  635,  37  Am.  St.  Rep.  838,  21  S.  W.  926; 
Adams  v.  State,  35  Tex.  Cr.  294,  33  S.  W.  355;  Underwood  v.  State, 
38  Tex.  Cr.  197,  41  S.  W.  619;  Wright  v.  State,  40  Tex.  Cr.  448;  50 
S.  W.  940;  King  v.  State  (Tex.  Cr.),  64  S.  W.  246.  Approved  in 
Lax  V.  State,  46  Tex.  Cr.  629,  630,  79  S.  W.  579,  where  on  motion  for 
change  of  venue  record  shows  bill  of  exceptions  to  order  denying 
motion  filed  July  28,  and  court  had  adjourned  on  11th,  bill  was  filed 
too  late. 

Oontinuance  Properly  Refused  Where  Testimony  of  Absent  Wit- 
nesses was  desired  to  meet  anticipated  inculpatory  testimony  of  state. 
New  trial  properly  refused  when  such  testimony  was  not  introduced 
by  state  and  all  but  two  of  such  witnesses  were  present  at  the  trial. 

Approved  in  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  959,  holding 
second  continuance  properly  refused  where  absent  evidence  cumula- 
tive and  not  appearing  material  or  probably  true,  or  not  procurable 
from  other  sources.     See  note,  14  L.  R.  A.  609. 

No  Grotind  of  Complaint  Exists  Where  an  Objectionable  Jnror  is 
not  forced  upon  complaining  party. 

Reaffirmed  in  Taylor  v.  State,  44  Tex.  Cr.  549,  72  S.  W.  397;  Sutton 
V.  State,  31  Tex.  Cr.  298,  20  S.  W.  564;  Holland  v.  State,  31  Tex.  Cr. 
346,  20  S.  W.  751. 

Evidence  of  Distinct  Offenses  Occurring  Elthef  Prior  or  subsequent 
to  crime  charged,  tending  to  throw  light  thereupon,  or  motive  or 
reasons  therefor,  is  admissible  as  part  of  res  gestae. 

Approved  in  Thompson  v.  United  States,  144  Fed.  18,  in  prosecut- 
ing for  counterfeiting  bank  notes  in  connection  with  another,  evi- 
dence of  such  other  that  prior  to  making  of  such  notes  defendant 
told  him  that  on  account  of  his  business  he  was  liable  to  arrest  for 
abortion  and  desired  notes  to  deposit  as  bail  in  case  of  arrest,  is  ad- 
missible on  question  of  motive;  Morris  v.  State,  30  Tex.  Ap.  116,  16  S. 
W.  758,  admitting  evidence  of  finding  of  dead  body  of  traveling  com- 
panion of  deceased,  and  defendant;  Crass  v.  State,  31  Tex.  Cr.  314, 
20  S.  W.  579,  admitting  evidence  of  former  assault  upon  prosecuting 
witness  and  indictment  thereon;  dissenting  opinion  in  Brown  v.  State, 
54  Tex.  Cr.  141,  112  S.  W.  89,  majority  holding  where  in  homicide 
accused  merely  showed  he  had  had  prior  difficulty  with  third  party, 
and  that  he  believed  deceased  and  such  party  intended  to  attack  him, 
it  is  error  to  permit  cross-examination  of  details  of  difficulty.  See 
notes,  105  Am.  St.  Rep.  990;  62  L.  R.  A.  213. 

Court  Properly  Tiimitlng  and  Bestrlctlng  In  General  Charge  the 
purpose  for  which  evidence  of  distinct  offenses  was  admitted,  failure 
to  give  special  instruction  relating  thereto  is  not  error. 

Approved  in  Strang  v.  State,  32  Tex.*Cr.  229,  22  S.  W.  681,  hold- 
ing failure  to  limit  evidence  as  to  embezzlement  of  other  funds  not 
reversible  error,  in  absence  of  injury. 

When  Facts  In  Evidence  Raise  Issue  of  Murder  In  First  Degree,  it 
becomes  court's  duty  to  charge  thereon.  Court,  however,  did  not  err 
in  refusing  to  charge  as  to  manslaughter,  when  evidence  did  not 
suggest  adequate  cause;  for  without  adequate  cause  there  can  be  no 
manslaughter. 

See  note,  28  Am.  St.  Rep.  952. 

The  Admissibility  of  Testimony  of  Witnesses  Violating  Bule,  or  of 
witnesses  not  placed  thereunder,  is  within  the  sound  discretion  of  the 
court,  the  proper  exercise  of  which  will  be  presumed  until  contrary 
shown. 
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Approved  in  Brown  v.  State  (Tex.  Cr.),  59  S.  W.  1119,  holding 
discretion  not  abused  in  calling  an  interpreter  from  witnesses  under 
mle,  he  being  the  only  one  available. 

229  Tex.  Ap.  201-206,  25  Am.  St  Bep.  720,  16  S.  W.  642,  LEWIS  ▼. 
STATR 

Declarations  Admissible  as  Fart  of  Bes  Gestae  need  not  be  pre- 
cisely coincident  in  point  of  time  with  principal  fact;  sufficient  if, 
springing  out  of  and  tending  to  explain  it,  they  are  voluntary  and 
spontaneous  and  made  at  time  precluding  idea  of  deliberate  design. 
Hence  declarations  made  one  and  one-half  hours  after  infliction  of 
wound  admissible. 

Approved  in  McGee  v.  State,  31  Tex.  Cr.  74,  19  S.  W.  766,  Castillo 
V.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Bep.  797,  19  S.  W.  894,  Miller 
V.  State,  31  Tex.  Cr.  637,  37  Am.  St.  Bep.  841,  21  S.  W.  926,  King 
V.  State,  34  Tex.  Cr.  238,  29  S.  W.  1087,  McKinney  v.  State,  40  Tex. 
Cr.  374,  50  S.  W.  709,  Freeman  v.  State,  40  Tex.  Cr.  550,  553,  554, 
46  S.  W.  642,  51  S.  W.  231,  Johnson  v.  State,  8  Wyo.  503,  58  Pac. 
763,  Ingram  v.  State  (Tex.  Cr.),  43  S.  W.  519,  and  Farris  v.  State 
(Tex.  Cr.),  56  S.  W.  337,  all  admitting  declarations  made  after 
shooting;  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  303,  admitting 
declarations  of  deceased  about  hour  after  being  stricken  with  poison, 
made  in  presence  of  her  husband  and  others,  that  he  had  put  poison 
in  syringe,  and  demanding  to  know  what  he  had  done  with  syringe 
he  had  that  morning;  Stovall  v.  State,  53  Tex.  Cr.  35,  108  S.  W.  702, 
statement  made  by  deceased  about  twelve  or  thirty  minutes  after  he 
was  stabbed,  as  to  occurrence,  of  difficulty,  is  admissible  as  res 
gestae;  Jones  v.  State,  52  Tex.  Cr.  305,  124  Am.  St.  Bep.  1097, 
106  S.  W.  346,  where  wife  was  in  bed  when  husband  shot  on  gal- 
lery and  was  unable  to  reach  him  for  an  hour,  and  on  bringing  him 
into  house  he  said  defendant  shot  him,  and  fifteen  minutes  there- 
after he  said  he  was  going  to  die,  testimony  was  admissible  as  res 
gestae;  Thomas  v.  State,  47  Tex.  Cr.  535,  122  Am.  St.  Bep.  712,  84 
8.  W.  824,  where  six  year  old  child  told  mother  of  facts  about 
twenty  minutes  after  rape,  child's  statement  was  res  gestae;  Kenney 
V.  State  (Tex.  Cr.),  79  S.  W.  818,  where  four  year  child  was  absent 
from  mother  about  half  hour,  and  on  returning  said  defendant  had 
hurt  her  and  thereafter  told  of  rape,  evidence  of  child's  statement 
was  admissible  as  res  gestae;  Bothrock  v.  City  of  Cedar  Bapids,  128 
Iowa,  255,  103  N.  W.  476,  declarations  of  injured  person  as  to 
manner  and  place  of  injury,  made  immediately  on  her  arrival  at 
home  from  scene  of  injury  and  within  half  hour  after  its  occurrence, 
are  res  gestae;  Puis  v.  Grand  Lodge  A.  O.  XJ.  W.,  13  N.  D.  573,  102 
N.  W.  169,  voluntary  and  spontaneous  declarations  of  deceased  to 
attendants  as  to  cause  of  illness,  due  to  poison,  from  which  he  was 
then  suffering  and  soon  died,  are  admissible  as  res  gestae.  See 
notes,  27  Am.  St.  Bep.  71;  28  Am.  St.  Rep.  933;  37  Am.  St.  Bep.  798; 
42  Am.  St.  Rep.  215;  86  Am.  St.  Bep.  230;  19  L.  B.  A.  738. 

Distinguished  in  Eegnier  v.  Territory,  15  Okl.  658,  662,  82  Pac. 
510,  512,  where  deceased  shot  from  ambush  and  shortly  after  shoot- 
ing asked  brother  if  he  knew  who  did  it,  and  brother  said  one  of 
them  was  A,  to  which  deceased  replied  that  it  was,  and  other  was 
B,  conversation  was  not  res  gestae;  Collins  v.  State,  46  Neb.  44,  64 
N.  W.  434,  holding  declarations  made  several  hours  after  shooting 
not  admissible. 


809  NOTES  ON  TEXAS  BEPOBTS.    29  Tex.  Ap.  208-220 

29  Tex.  Ap.  208-210,  16  8.  W.  206»  THOMPSON  y.  STATE;  S.  O.,  30 
Tex.  Ap.  S26k  17  S.  W.  448. 

It  Beln^  Competent  to  Impeach  WltneBsee  by  proof  of  contra- 
dictory statements,  when  such  witnesses  testify  to  facts  harmful 
to  party  introducing  them,  an  objection  thereto  will  not  be  consid* 
ered,  unless  bill  of  exceptions  afSrmatively  show  such  testimony  not 
harmful;  otherwise  it  will  be  presumed  it  was. 

Beaffirmed  in  Williford  v.  State,  36  Tex.  Or.  424,  37  S.  W.  762. 
See  note,  82  Am.  St.  Bep.  60. 

While  Contradictory  Statements  are  Admissible  to  Impeach  a 
Witness  testifying  to  facts  harmful  to  party  introducing  him,  court 
must  limit  effect  of  such  evidence  to  the  specific  purpose  of  impeach- 
ment. Failure  to  so  instruct  not  remedied  by  verbal  instruction 
thereto. 

Beaffirmed  in  Paris  v.  State,  35  Tex.  Gr.  95,  31  S.  W.  857;  Owens 
V.  State,  35  Tex.  Or.  351,  33  S.  W.  876.  See  notes,  25  Am.  St.  Bep. 
436;  40  Am.  St.  Bep.  353;  21  L.  B.  A.  426. 

Distinguished  in  Winfrey  v.  State,  41  Tex.  Cr.  540,  56  S.  W.  919, 
holding  there  being  no  necessity  for  limiting  effect  of  evidence  to 
that  of  impeachment,  a  verbal  charge  thereto  is  immaterial  error. 

29  Tex.  Ap.  210-211,  15  8.  W.  205,  JOHNSON  T.  STATE. 

In  Absence  of  Statement  of  Facts^  Appellate  Court  is  Restricted 
in  consideration  of  record  to  fundamental  errors. 

Approved  in  Mundiue  v.  State,  50  Tex.  Gr.  97,  97  S.  W.  492,  fol- 
lowing rule. 

29  Tex.  Ap.  211-214,  15  8.  W.  176,  SHABP  v.  STATE. 

Mere  Presence  of  a  Person  at  Time  and  Place  of  the  Commission 
of  Felony,  taking  no  part  by  word  or  act  therein,  though  making 
no  effort  to  prevent  it,  does  not  implicate  him  as  a  principal  offender. 

See  note,  40  Am.  St.  Bep.  671. 

Where  Indictment  for  Theft  Alleged  Ownership  in  person  unknown 
and  in  another  count  in  B.,  and  evidence  failed  to  sustain  either 
count,  in  regard  to  first  it  showing  that  grand  jury  exercised  reason- 
able diligence  to  ascertain  ownership,  conviction  will  not  be  sus- 
tained. 

Distinguished  in  State  v.  Bathbone,  8  Idaho,  173,  67  Pac.  189,  hold- 
ing there  was  no  variance  in  allegation  and  proof  of  ownership  of 
stolen  property. 

29  Tex.  Ap.  215-217,  16  8.  W.  33,  LA  BOSE  T.  STATE. 

Sheriff  Swearing  That  He  Approved  Ball  Bond  After  Adjournment 
of  Term,  no  presumption  arises  in  absence  of  other  evidence  that 
bail  bond  was  signed  and  executed  before  adjournment. 

Approved  in  Mills  v.  State,  36  Tex.  Cr.  72,  35  S.  W.  371,  holding 
in  absence  of  contrary  evidence,  date  of  execution  presumed  to  be 
date  of  approval. 

29  Tex.  Ap.  217-220,  15  8.  W.  814,  SCOTT  V.  STATE. 

Plea  of  Guilty  of  Murder  in  First  Degree  cannot  be  entered  unless 
it  appears  defendant  was  fully  advised  by  court  as  to  its  conse- 
quences, and  that  defendant  is  sane  and  uninfluenced  by  fear,  per- 
suasion or  delusive  hope  of  pardon  prompting  him  to  confess  guilt. 

See  note,  22  L.  B.  A.  (n.  s.)  464. 
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29  Tez.  Ap.  220-223,  1&  8.  W.  716»  STAIiUNOS  y.  STATE. 

Allegation  in  Indictment  That  Money  Embezzled  was  the  prop- 
erty of  "an  incorporated  company,  to  wit,  the  Singer  Mfg.  Co.," 
sufficiently  alleges  fact  of  corporation. 

Approved  in  Thurmond  v.  State,  30  Tex.  Ap.  540,  17  8.  W.  1098, 
holding  indictment  failing  to  allege  owner  of  stolen  property  a  cor- 
poration fatally  defective. 

To  Constitute  Embezzlement  There  must  be  a  fraudulent  intent 
to  appropriate. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  379,  97  S.  W.  474,  on  trial 
for  theft  of  ring  by  bailee  who  pawned  ring,  and  claimed  he  had 
been  buncoed  in  card  game,  and  that  he  first  intended  to  redeem 
but  changed  his  mind,  and  that  he  only  intended  to  use  ring  tem- 
porarily, court  should  have  charged  on  this  phase. 

Miscellaneous. — Cited  in  Loving  v.  State,  44  Tex.  Cr.  375,  71  S.  W. 
278,  doubting  sufficiency  of  evidence  to  show  embezzlement  of 
moneys  due  lodge;  Price  v.  State,  55  Tex.  Cr.  160,  115  S.  W.  587, 
holding  evidence  did  not  show  consent  of  owner  to  taking  of  goods 
stolen  from  store. 

29  Tez.  Ap.  223-232,   15  8.  W.   821,  BONKEB  T.  STATE. 

Pendency  of  One  Indictment  Is  not  a  Bar  to  a  Second  Indictment 
for  the  same  offense.     Accused,  however,  can  be  tried  upon  one  only. 

Reaffirmed  in  Vaughn  v.  State,  32  Tex.  Cr.  410,  24  S.  W.  27; 
Boggs  V.  United  States,  10  Okl.  442,  63  Pac.  974. 

After  Verdict  Defendant  cannot  Object  for  the  First  Time  that 
no  copy  of  the  indictment  was  served  upon  him. 

Approved  in  Hargrove  v.  State  (Tex.  Cr.),  51  S.  W.  1124,  holding 
immaterial  who  served  copy  of  indictment  as  long  as  same  is  served; 
Diffin  V.  State  (Tex.  Cr.),  63  S.  W.  129,  holding  appellant  answering 
"ready"  at  call  of  case  waived  service  of  copy  of  indictment,  and 
that  objection  came  too  late  after  verdict. 

Duty  of  Court  to  Charge  as  to  All  Legitimate  Issoos  raised  by 
lividence.  Hence  court  erred  failing  to  charge  as  to  manslaughter. 
The  right  to  have  such  issue  presented  is  not  taken  away  by  de- 
fendant testifying  he  killed  deceased  in  self-defense. 

Reaffirmed  in  Folks  v.  State  (Tex.  Cr.),  58  S.  W.  99;  Lundy  v. 
State,  48  Tex.  Cr.  219,  87  S.  W.  353.  Approved  in  Huddleston  v. 
State,  54  Tex.  Cr.  98,  130  Am.  St.  Rep.  875,  112  S.  W.  67,  holding 
charge  with  reference  to  abandonment  of  difficulty  by  decedent  was 
error  as  limitation  on  theory  of  manslaughter,  where  defendant 
claimed  mind  influenced  by  prior  assault  by  deceased;  Swain  v. 
State,  48  Tex.  Cr.  99,  100,  86  S.  W.  336,  holding  error  to  fail  to 
charge  on  manslaughter  where  evidence  showed  series  of  acts  of 
provocation,  no  one  of  which  was  sufficient  provocation;  Gray  v. 
State,  47  Tex.  Cr.  380,  83  S.  W.  706,  where,  after  difficulty  with 
deceased,  A  went  to  defendant's  store  to  have  wounds  dressed  and 
deceased  came  on  scene  and  defendant  told  him  to  keep  away  and  de- 
ceased came  at  him  with  knife,  charge  on  manslaughter  neeeasary; 
Hjeronymus  v.  State,  47  Tex.  Cr.  368,  83  S.  W.  709,  where  A  and 
others  had  beaten  and  thrown  defendant  out  of  house  and  were  beat- 
ing him  over  head  shortly  before  he  shot  at  A  and  killed  B,  charge 
>n  manslaughter  necessary.    See  note,  28  Am.  St.  Rep.  952. 


811  NOTES  ON  TEXAS  REPORTS.     29  Tex.  Ap.  233-236 

A  Person  Acting  to  Prevent  Another  Person  from  sustaining  serious 
bodily  injury  is  legally  entitled  to  same  justification  as  person  in 
whose  behalf  he  acts. 

Approved  in  Reyons  v.  State,  32  Tex.  Cr.  153,  22  S.  W.  591,  hold- 
ing defendant  justified  regardless  of  whether  passion  existed  or  not. 

Slayer  is  Justified,  not  Because  He  Acted  on  honest  belief  of  ex- 
istence of  danger,  but  because  it  reasonably  appeared  to  Him  from 
his  standpoint  that  danger  existed. 

See  note,  3  L.  R.  A.  (n.  s.)  538. 

Court  Should  not  by  Frequent  Repetitions  place  any  principle  of 
law  too  prominently  before  jury. 

Approved  in  Perrin  v.  State,  45  Tex.  Cr.  562,  78  S.  W.  932,  fol- 
lowing rule. 

Where  Jury  Asks  Further  Instruction  on  Particular  Point,  it  is 
<»rror  for  court  to  also  instruct  on  point  not  asked  about. 

Distinguished  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W. 
897,  under  Revised  Statutes  of  1879,  court  may  of  its  own  volition 
give  additional  charges. 

29  Tez.  Ap.  233-236,  15  &  W.  815,  JANK8  V.  STATE. 

An  Indictment  Under  Article  178,  Penal  Code,  alleging  that  elec- 
tion was  held  by  "lawful  authority"  and  by  "lawful  legal  author- 
ity," is  sufficiently  specific  without  alleging  that  election  was  special, 
that  it  was  ordered  by  city  council,  and  that  proper  notice  was 
given. 

Approved  in  Geib  v.  State,  31  Tex.  Cr.  517,  21  S.  W.  190,  holding 
unnecessary  to  aver  that  district  was  incorporated  for  school  pur- 
poses only. 

Under  Existing  Statutes  (article  179,  amended  by  act  of  March  23, 
1887),  an  indictment  for  keeping  saloon  open  on  election  day  need 
not  allege  that  election  was  held  in  defendant's  voting  ward  or  that 
saloon  was  situated  therein. 

Approved  in  Patton  v.  State,  31  Tex.  Cr.  21,  19  S.  W.  252,  holding 
residence  of  defendant  in  voting  district  where  offense  committed  no 
longer  essential. 

Word  ''Day,"  as  Used  by  Article  178,  Penal  Code,  includes  the 
time  elapsing  from  1  o'clock  midnight  to  the  succeeding  one,  and 
is  not  limited  to  the  hours  during  which  the  polls  are  open. 

Reaffirmed  in  Rose  v.  State,  107  Ga.  700,  33  S.  E.  440. 

In  Prosecutions  for  Violations  of  Election  Law,  legality  of  election 
is  presumed;  if  assailable  collaterally,  burden  of  proving  illegality 
rests  upon  accused,  and  if  election  held  under  forms  of  law,  it  is  im- 
material whether  election  be  legal  or  not. 

Reaffirmed  in  Anderson  v.  State,  39  Tex.  Cr.  35,  44  S.  W.  825. 
Approved  in  Wear  v.  State,  35  Tex.  Cr.  31,  26  S.  W.  68,  holding 
validity  of  election  held  under  forms  of  law  not  subject  to  collat- 
eral attack  on  ground  that  election  not  legally  authorized;  Sadler 
V.  State,  48  Tex.  Cr.  509,  122  Am.  St.  Rep.  770,  89  S.  W.  974,  sus- 
taining conviction  for  keeping  saloon  open  on  election  day,  though 
notice  of  election  by  publication  instead  of  posting,  as  required. 

Order  of  Election  Passed  by  City  Council  need  not  fix  date  for 
election,  if  ten  days'  notice  is  given  pcior  to  election. 
See  note,  90  Am.  St.  Rep.  64. 
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29  Tex.  Ap.  236-241,  25  Am.  St  Bep.'  723,  16  S.  W.  722»  8NELL  v. 
STATE. 

Statements  of  Deceased  Belating  to  Homicide  Reduced  to  Wilt- 
ing, signed  and  sworn  to  by  him  at  a  time  not  apprehending  deaths 
are  properly  admitted  as  dying  declaration,  when  deceased  subse- 
quently cognizant  of  such  statements,  and  conscious  of  approaching 
death,  refers  to  and  reaffirms  them,  although  not  read  over  or  shown 
to  him  at  time  of  reaffirmation. 

Beaffirmed  in  Johnson  v.  State,  102  Ala.  14,  16  So.  103.  See  notes^ 
44  Am.  St.  Eep.  71;  86  Am.  St.  Rep.  647;  56  L.  R.  A.  387. 

Testimony  of  Witness  as  to  Statements  made  by  deceased  contra- 
dictory of  his  dying  declaration  properly  rejected,  where  witness 
was  unable  to  give  substance  of  statements  but  could  merely  state 
his  conclusions. 

Approved  in  Bruce  v.  State,  41  Tex.  Cr.  31,  51  8.  W.  955,  refusing 
to  allow  state's  witness  to  be  impeached  by  allowing  witness  to 
testify  as  to  statements  another  person  told  him  state's  witness  made 
concerning  killing;   such  testimony  being  hearsay.     See  note,  56  L. 

B.  A.  378. 

Amenability  to  Law  of  One  Wlio  Interferes  and  Kills  a  Person 
in  defense  of  another  depends  upon  his  own  act  and  intent,  and 
not  upon  intent  actuating  person  in  whose  defense  he  acts,  unless 
he  knew  or  might  reasonably  have  known  of  such  intent. 

Approved  in  Mitchell  v.  State,  36  Tex.  Cr.  309,  36  S.  W.  459, 
holding  court  should  have  instructed  that  where  persons  combine 
to  commit  an  assault  and  battery,  and  one  with  intent  and  without 
knowledge  of  other  commits  murder,  the  former  one  would  be  guilty 
of  assault  and  battery;  Monson  v.  State  (Tex.  Cr.),  63  S.  W.  650, 
holding  theory  of  state  being  that  defendant  and  C.  were  acting 
together  in  commission  of  homicide,  defendant  was  entitled  to  in- 
struction that  he  would  have  right  to  defend  against  attack  upon 

C.  as  well  as  upon  himself.     See  notes,  47  Am.  St.  Bep.  29;   67  h. 
B.  A.  546,  547. 

It  Is  Beyerslble  Error  for  the  Court  not  to  submit  the  issue  of 
self-defense  in  a  homicide  case  where  that  was  defendant's  defense. 
See  note,  47  Am.  St.  Bep.  57. 

29  Tex.  Ap.  241-242,  15  B.  W.  286,  PASSMOBE  V.  STATE. 

Offense  of  Assault  With  Intent  to  Commit  Bape  is  not  established 
unless  force  be  such  as  might  reasonably  be  supposed  sufficient  to 
overcome  resistance,  taking  into  consideration  relative  strength  of 
parties  and  circumstances  of  case. 

See  note,  24  Am.  St.  Bep.  853. 

29  Tex.  Ap.  242-247,  15  8.  W.  124,  HIBSHFIELD  v.  DALLAS. 

Municipal  Corporation  has  Power  to  Tax  the  Occupation  of  a 
railway  broker,  "scalper"  or  dealer,  although  such  occupation  is  not 
taxed  by  the  state.  Section  1,  article  8,  not  intended  to  restrict 
municipal  corporation  to  those  occupations  taxed  by  state. 

Distinguished  in  Ex  parte  Terrell,  40  Tex.  Cr.  29,  48  S.  W.  504, 
municipalities  cannot  by  ordinance  levy  tax  on  occupations  where 
no  state  tax  has  been  previously  levied  on  such  occupation. 

Overruled  in  Hoefling  v.  San  Antonio,  85  Tex.  236,  20  S.  W.  89, 
holding  municipal  corporation  without  power  to  tax  an  occupation 
unless  legislature  has  declared  such  occupation  taxable  for  state 
purposes. 
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Municipal  Corpoi^ation,  Empowered  by  Charter  to  Begolate  Under 
Police  Power  occupations  hy  exacting  reasonable  license  fees  and 
imposing  reasonable  tax  for  revenue;  is  not  authorized  thereby  to 
levy  tax  prohibitory  in  its  nature  upon  legitimate  occupation. 

Approved  in  Morton  v.  Macon,  111  Ga.  166,  36  8.  E.  629,  50 
L.  B.  A.  485,  holding  municipal  corporation  without  power  to  im- 
pose a  prohibitory  tax  upon  the  business  of  lending  money  upon 
^household  and  kitchen  furniture";  Canova  v.  Williams,  41  Fla.  521, 
27  So.  33,  holding  legislature  may  delegate  power  to  municipalities 
to  tax  occupations.  See  notes,  129  Am.  St.  Bep.  260;  30  L.  B.  A. 
428,  437. 

Power  to  Tax  Occnpations  for  Beyenue  is  limited  in  amount  only 
by  nature  and  character  of  occupation  sought  to  be  taxed,  and 
extent  to  which  occupation  may  be  injurious  to  public. 

See  note,  30  L.  B.  A.  439. 

29  Tex.  Ap.  247>248,  15  8.  W.  288,  BBYAN8  V.  STATE. 

Judgment  of  Conviction  will  be  Beyersed  on  Appeal  where  it  ap- 
pears that  appellant,  without  fault  of  himself  or  counsel,  was  de- 
prived of  a  statement  of  facts. 

Beaffirmed  in  Martin  v.  State  (Tex.  Ap.),  16  S.  W.  750. 

29  Tex.  Ap.  24S-250,  15  8.  W.  596,  BATOLIFF  T.  STATE. 

Clerk  of  Court  Prohibited  by  Supreme  Court  Bule  82a  from  in- 
corporating into  statement  of  facts  any  written  instrument  not 
contained  in  the  original  certified  statement. 

Approved  in  Davis  v.  State,  52  Tex.  Cr.  548,  107  S.  W.  829,  Davis 
V.  State,  49  Tex.  Cr.  247,  92  S.  W.  39,  Hargrove  v.  State  (Tex. 
Cr.),  76  S.  W.  922,  and  Lyon  v.  State,  42  Tex.  Cr.  507,  61  S.  W. 
126,  all  following  rule;  Tyrell  v.  State  (Tex.  Cr.),  44  S.  W.  159, 
holding  clerk  properly  disregarded  statement  in  record  "that  clerk 
here  insert  the  orders,  etc." 

Bules  Prescribed  by  the  Supreme  Court  for  the  government  of 
the  court  of  appeals  are  applicable  to  criminal  as  well  as  civil  cases. 
Such  rules  must  be  strictly  followed. 

Approved  in  Blackshire  v.  State,  33  Tex.  Cr.  161,  25  S.  W.  771; 
refusing  to  consider  statement  of  facts  filed  after  adjournment  of 
term  where  order  therefor  not  entered  upon  record. 

Under  Article  6,  Section  25,  of  the  Constitution,  supreme  court 
lias  power  to  prescribe  rules  for  the  government  of  the  court  of 
appeals. 

Approved  in  Emmons  v.  State,  34  Tex.  Cr.  100,  29  S.  W.  474,  Ex 
parte  Isaacs,  35  Tex.  Cr.  80,  31  S.  W.  641,  Mayes  v.  State  (Tex. 
Cr.),  38  S.  W.  613,  and  Dunn  v.  State  (Tex.  Cr.),  51  S.  W.  1121, 
all  striking  out  statement  of  facts  made  up  wholly  of  question  and 
answer. 

29  Tex.  Ap.  250-257,  15  8.  W.  719,  FABBAB  y.  STATE. 

Language  in  Charge  is  Snflicient  Wbich  Conyeys  Meaning  of  Law 
in  manner  not  likely  to  be  misconstrued  by  jury,  although  the  exact 
language  of  precedents  be  not  followed. 

Approved  in  Patterson  v.  State  (Tex.  Cr.),  60  S.  W.  561,  holding 
eourt's  duty  to  give  charge  couched  in  language  not  likely  to  be 
misunderstood  by  jury. 
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29  Tex.  Ap.  257-262,  15  &  W.  724,  MOONEY  v.  STATE. 

Consent  will  be  PresusDsd  Unleos  Woman  about  to  be  raped  makes 
every  exertion  in  her  power,  under  the  circumstances,  to  prevent  the 
act. 

Approved  in  Smith  v.  State,  56  Tex.  Or.  323,  324,  120  S.  W.  192, 
court  erred  in  holding  that  improper  letters  of  prosecutrix  might  be 
considered  on  issue  of  consent  but  not  on  that  of  force;  Bhea  v. 
State,  30  Tex.  Ap.  486,  17  S.  W.  932,  holding  evidence  insufficient 
to  *  convict,  where  prosecutrix  made  no  outcry  or  immediate  com- 
plaint. 

To  Constitute  Bape,  Force  must  Reasonably  be  Sufficient  to  over- 
come resistance,  considering  relative  strength  of  parties  and  cir- 
cumstances of  case.  Force  is  test  of  consent.  Woman  asleep,  no 
greater  force  necessary  than  that  involved  in  act  itself;  if  awake, 
every  exertion,  threats  apart,  must  be  made  to  prevent  crime,  or 
else  consent  will  be  presumed. 

Approved  in  Perez  v.  State,  50  Tex.  Cr.  37,  94  S.  W.  1038,  holding, 
under  circumstances,  that  threats  did  not  justify  failure  to  resist; 
Payne  v.  State,  38  Tex.  Cr.  498,  70  Am.  St.  Rep.  761,  43  S.  W.  516, 
holding  rape  upon  married  woman,  who  makes  no  resistance,  believ- 
ing assailant  her  husband,  is  rape  by  force  and  not  fraud;  Payne  v. 
State,  40  Tex.  Cr.  204,  205,  76  Am.  St.  Rep.  713,  49  S.  W.  605,  holding 
act  of  copulation  while  woman  asleep  and  without  her  consent  con- 
stitutes sufficient  force  to  constitute  rape;  Croomes  v.  State,  40  Tex. 
Cr.  681,  51  S.  W.  928,  holding  offense  committed  upon  child  under 
fifteen  without  regard  to  whether  force  employed  or  not. 

Distinguished  in  Barnett  v.  State,  42  Tex.  Cr.  305,  62  S.  W.  767, 
holding  charge  as  to  resistance  on  part  of  woman  unnecessary  where 
resistance  employed  successful. 

In  Order  to  Constitute  Bape  by  Stratagem,  the  fraud  must  have 
induced  the  woman  to  believe  that  the  accused  was  her  husband. 

Approved  in  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr.  370, 
72  S.  W.  1014,  61  L.  R.  A.  904,  majority  holding  rape  by  fraud  may 
be  committed  on  unmarried  woman  by  means  of  sham  marriage. 

Distinguished  in  Lee  v.  State,  44  Tex.  Cr.  359,  72  S.  W.  1008,  61 
L.  R.  A.  904,  rape  by  fraud  may  be  committed  on  unmarried  woman 
by  means  of  sham  marriage. 

29  Tex.  Ap.  262-265,  15  8.  W.  717,  BXTDDEB  y.  STATE. 

Under  Statutory  Provisions  Jury  may  be  Discharged  when  not 
agreeing  and  both  parties  consent  thereto,  or  court  in  discretion 
may  discharge  jury  when  together  for  such  time  rendering  it  improb- 
able for  agreement. 

Approved  in  Dow  v.  State,  31  Tex.  Cr.  288,  20  S.  W.  584,  holding 
court  could  properly  direct  jury  to  return  to  room  and  further  try 
to  arrive  at  verdict. 

Plea  of  Former  Jeopardy  is  SuillcieBt  where  court  discharged  jury 
against  consent  and  in  absence  of  defendant,  jury  being  out  less 
than  forty-eight  hours,  and  reporting  their  belief  in  their  inability 
to  agree. 

Approved  in  dissenting  opinion  in  Cornelius  y.  State,  54  Tex.  Cr. 
202,  112  S.  W.  1065,  majority  admitting  evidence  of  murder  on  new 
trial  after  reversal  of  conviction  for  manslaughter.  See  note,  44 
L.  B.  A.  695,  698. 
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Distinguished  in  Selman  v.  State,  33  Tex.  Cr.  632,  28  S.  W.  541, 
holding  plea  of  former  jeopardy,  based  upon  discharge  of  jury  in 
former  trial  in  defendant's  absence,  ineffective  where  case  one  of 
misdemeanor;  Wheelock  v.  State  (Tex.  Cr.),  38  S.  W.  182,  striking 
out  plea  of  former  jeopardy  where  record  showed  defendant  present 
and  consenting  to  discharge  of  jury. 

In  Prosecation  for  Felony,  Defendant  must  be  Personally  Present 
at  all  proceedings  had  in  the  case;  hence  plea  of  former  jeopardy 
should  have  been  sustained  when  jury  discharged  in  his  absence. 

Approved  in  Vela  v.  State,  49  Tex.  Cr.  590,  95  S.  W.  531,  reaffirm- 
ing rule;  Derden  v.  State,  56  Tex.  Cr.  400,  120  S.  W.  487,  where 
accused  was  out  on  bail  and  during  consideration  of  case  by  jury 
was  at  home  within  two  blocks  of  courthouse,  it  was  error  to  re- 
ceive verdict  in  his  absence  where  judge  notified  that  defendant  was 
on  way  to  courthouse;  Bagwell  v.  State,  129  Ga.  173,  58  S.  E.  651, 
applying  rule  where  court  in  absence  of  defendant,  he  being  in  jail, 
ordered  mistrial  for  jury's  failure  to  agree;  Cline  v.  State,  36  Tex. 
Cr.  342,  61  Am.  St.  Rep.  858,  36  S.  W.  1103,  holding  testimony  of 
deceased  witness  taken  at  examination  trial  reduced  to  writing  can- 
not be  used  at  trial;  Chapman  v.  State,  42  Tex.  Cr.  138,  57  S.  W. 
966,  holding  lecture  delivered  by  judge  criticising  law  of  self-defense 
and  doctrine  of  reasonable  doubt  in  defendant's  absence,  reversible 
error;  State  y.  Sommers,  60  Minn.  92,  61  N.  W.  908,  allowing  plea 
of  former  jeopardy,  where  jury  in  former  trial  discharged  in  absence 
of  defendant.    See  note,  38  Am.  St.  Rep.  151. 

29  Tex.  Ap.  265-278,  15  &  W.  725,  DRAKE  v.  STATE. 
Testimony  of  a  Witness  as  to  Declarations  Made  by  Deceased  to 

him  two  minutes  after  shooting  is  admissible  as  res  gestae. 

Reaffirmed  in  White  v.  State,  30  Tex.  Ap.  655,  18  S.  W.  463.  Ap- 
proved in  Rice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  303,  admitting 
statements  of  decedent  made  within  hour  after  administration  of 
poison.  See  notes,  25  Am.  St.  Rep.  723;  37  Am.  St.  Rep.  798;  19 
li.  R.  A.  738. 

Distinguished  in  Tomerlin  v.  State  (Tex.  Cr.),  26  S.  W.  67,  hold- 
ing statements  of  deceased  made  day  after  shooting  that  it  was 
accidental,  and  that  he  and  defendant  were  good  friends,  hearsay 
and  inadmissible. 

Approved  Test  as  to  Whether  or  not  Fact  Inquired  into  on  Crosa* 
examination  is  collateral  is,  Would  cross-examining  party  be  entitled 
to  prove  such  fact  as  part  of  his  own  casef 

Approved  in  Saunders  v.  City  etc.  R.  R.,  99  Tenn.  141,  41  S.  W. 
1034,  applying  test  to  denial  of  witness  that  she  stated  that  killing 
was  her  father's  fault;  dissenting  opinion  in  Southworth  v.  State, 
52  Tex.  Cr.  539,  109  S.  W.  137,  majority  permitting,  in  local  option 
case,  impeachment  of  defendant's  statement  that  he  never  kept  in- 
toxicating liquors. 

Charge  of  Conrt  upon  Issoes  of  Manslaughter  and  Self-defense, 
while  not  as  full  as  should  be,  still  being  correct  as  far  as  it  went, 
is  sufficient  in  absence  of  additional  instruction  requested  thereto 
and  refused. 

Approved  in  Stephens  v.  State,  31  Tex.  Cr.  369,  20  S.  W.  828, 
reaffirming  rule;  Pitts  v.  State,  29  Tex.  Ap.  380,  16  S.  W.  191,  hold- 
ing instruction  as  to  manslaughter  not  erroneous  in  light  of  whole 
eharge. 
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Answer  of  Witness  Elicited  npon  Cross-examination  as  to  Col- 
lateral Matter  cannot  be  impeached  by  party  producing  him,  nor 
can  witness  be  cross-examined  as  to  collateral  matters  irrelevant  to 
issue  for  purpose  of  impeachment.  Hence,  on  cross-examination,  wit- 
ness cannot  be  asked  if  he  did  not  state  he  knew  defendant  was 
going  to  kill  deceased;  nor  such  witness  impeached  by  showing  he 
made  such  statement.  Question  calling  for  opinion  of  witness  was 
irrelevant  and  not  criminative  evidence  against  defendant. 

Reaffirmed  in  Skaggs  v.  State,  31  Tex.  Gr.  564,  21  S.  W.  257; 
Turner  v.  State,  33  Tex.  Cr.  110,  25  S.  W.  635;  Brittain  v.  State,  36 
Tex.  Cr.  410,  37  S.  W.  758;  Wilson  v.  State,  37  Tex.  Cr.  68,  38 
S.  W.  612;  Oaines  v.  State,  38  Tex.  Cr.  228,  42  S.  W.  396;  Red  v. 
State,  39  Tex.  Cr.  423,  46  S.  W.  413;  Cogdell  v.  State,  43  Tex.  Cr. 
180,  63  S.  W.  646;  Millard  v.  State  (Tex.  Cr.),  66  S.  W.  301;  State 
V.  Davidson,  9  S.  D.  568,  70  N.  W.  880;  Saunders  v.  City  etc.  B.  B., 
99  Tenn.  139,  142,  41  S.  W.  1034,  1035;  Williams  v.  State,  73  Miss. 
825,  19  So.  827.  Approved  in  Hobbs  v.  State,  53  Tex.  Cr.  80,  112 
S.  W.  313,  refusing  to  permit  impeachment  upon  immaterial  issue; 
McCormick  v.  State,  52  Tex.  Cr.  495,  108  S.  W.  671,  rejecting  state- 
ment ef  decedent's  wife  that  he  was  drunk  at  time  of  homicide; 
Bice  V.  State,  51  Tex.  Cr.  281,  103  S.  W.  1171,  rejecting  impeaching 
testimony  upon  collateral  issue;  Ware  v.  State,  49  Tex.  Cr.  415,  92 
S.  W.  1094,  error  to  permit  state  to  impeach  witness  who  had  simply 
failed  to  testify  to  fact;  Barbee  v.  State,  50  Tex.  Cr.  427,  97  S.  W. 
1058,  Morton  v.  State,  43  Tex.  Cr.  538,  67  S.  W.  117,  Kirk  v.  State, 
48  Tex.  Cr.  625,  89  S.  W.  1068,  Parker  v.  State,  46  Tex.  Cr.  469,  108 
Am.  St.  Bep.  1021,  80  S.  W.  1012,  Jenkins  v.  State,  45  Tex.  Cr.  179, 
75  S.  W.  314,  and  Vanhouser  v.  State,  52  Tex.  Cr.  575,  108  S.  W.  387, 
all  holding  evidence  impeaching  witness  as  to  expression  of  opinion, 
inadmissible;  dissenting  opinion  in  Smith  v.  State,  44  Tex.  Cr.  61, 
68  S.  W.  269,  majority  admitting  statements  of  witness  that  she 
had  been,  induced  by  threats  to  testify  falsely. 

Distinguished  in  Connell  v.  State,  45  Tex.  Cr.  160,  75  S.  W.  519, 
where  witness  had  testified  that  feeling  between  accused  and  dece- 
dent had  always  been  kind,  her  declaration  as  to  threat  of  accused 
admissible;  Woodward  v.  State,  50  Tex.  Cr.  299,  97  S.  W.  502,  state- 
ment made  three  days  before  homicide  that  somebody  would  be  killed, 
inadmissible;  Cogdell  v.  State  (Tex.  Cr.),  74  S.  W.  313,  where  defend- 
ant's witness  testified  to  threats,  state  might  show  on  cross-examina- 
tion that  different  or  additional  language  was  used. 

Denied  in  State  v.  Matheson,  130  Iowa,  447,  114  Am.  St.  Bep.  427, 
103  N.  W.  140,  if  there  is  inconsistency  between  belief  of  witness 
as  indicated  by  his  previous  declarations  and  that  which  would  be 
indicated  by  examination  in  chief,  they  may  be  shown,  though  not 
directly  contradictory  of  any  specific  statement  in  his  testimony. 

29  Tex.  Ap.  278-310,  16  8.  W.  823,  WEATHEBSBT  v.  STATE. 

Under  Article  612,  Code  of  Criminal  Procedure,  providing  that 
where  panel  not  completed  before  special  venire  exhausted,  court 
shall  order  sheriff  to  summon  any  number  of  persons  deemed  advis- 
able for  formation  of  jury,  regular  jurors  selected  by  jury  commis- 
sioners need  not  be  exhausted  before  resorting  to  talesman  summoned 
by  sheriff. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  361,  110  S.  W.  48,  reaffirm- 
ing rule;  Gates  v.  Stato,  48  Tex.  Cr.  136,  86  S.  W.  771,  in  capital 
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cases  jurors  must  be  drawn  from  entire  list  for  term;  Bates  v. 
State,  43  Tex.  Or.  590,  67  S.  W.  504,  and  Burton  v.  State,  46  Tex. 
Cr.  495,  81  S.  W.  742,  both  holding  it  error  to  call  jurors  summoned 
for  week  when  special  venire  exhausted;  Newman  v.  State  (Tex. 
Or.),  70  S.  W.  952,  defendant  may  waive  right  to  have  talesmen 
summoned  by  sheriff;  Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  W. 
932,  holding  objection  without  merit,  that  jury  were  not  drawn  by 
jury  commissioner,  and  that  proper  service  of  list  of  additional  jurors 
not  given  defendant;  Thompson  v.  State,  33  Tex.  Or.  224,  26  S.  W. 
199,  and  Deon  v.  State,  37  Tex.  Or.  509,  40  S.  W.  267,  both  holding 
court  did  not  err  in  refusing  to  call  regular  panel  for  week  before 
resorting  to  special  venire. 

Whatever  Said  by  Party  to  Ttansaction  at  Time  Thereof  Is  part 
of  it,  and  admissible  as  res  gestae.  Hence,  defendant's  declaration 
made  at  time  of  shooting  is  admissible. 

Beaffirmed  in  McGee  v.  State,  31  Tex.  Or.  74,  19  S.  W.  766.  Ap- 
proved in  Kennedy  v.  State  (Tex.  Or.),  79  S.  W.  819,  admitting 
declarations  of  child  three  and  one-half  years  old  made  shortly  after 
she  had  been  raped;  McKinney  v.  State,  40  Tex.  Or.  374,  50  S.  W. 
109,  admitting  declarations  made  five  minutes  after  shooting.  See 
notes,  25  Am.  St.  Bep.  723;  28  Am.  St.  Bep.  953;  19  L.  B.  A.  739. 

Statements^  Otherwise  Competent  Evidence,  not  involving  a  con- 
fession of  guilt,  are  not  rendered  inadmissible  on  account  of  being 
made  while  under  arrest. 

Approved  in  Quintana  v.  State,  29  Tex.  Ap.  408,  25  Am.  St.  Bep. 
737,  16  S.  W.  261,  holding  defendant's  explanation  made  in  jail  as 
to  how  he  received  horse  properly  admitted. 

Where  Party  Killed  Gave  No  Provocation,  but  was  acting  to  pre- 
vent killing  of  another,  issue  of  manslaughter  is  not  raised.  To 
reduce  killing  from  murder  in  the  first  or  second  degree  to  man- 
slaughter, passion  must  be  aroused;  the  killing  resulting  therefrom 
and  the  provocation  giving  rise  thereto,  directly  caused  by  the  per- 
son killed,  and  not  by  someone  else. 

Approved  in  Maxwell  v.  State,  31  Tex.  Or.  144,  19  S.  W.  915, 
holding  charge  of  manslaughter  unnecessary  where  record  presents 
issue,  either  self-defense  or  manslaughter;  Oannon  v.  State,  41  Tex. 
Or.  490,  56  S.  W.  361,  holding  proof  establishing  killing  result  of 
premeditated  design,  court  not  authorized  to  charge  as  to  man- 
slaughter. 

Remarks  by  Counsel  for  State,  While  Improper,  not  being  preju- 
dicial to  appellant's  right  and  no  instruction  being  requested,  direct- 
ing jury  to  disregard  them,  do  not  constitute  material  error. 

Approved-  in  Wolfforth  v.  State,  31  Tex.  Cr.  400,  20  8.  W.  744, 
holding  defendant  cannot  complain  on  appeal  where  no  action  taken 
to  counsel's  remarks  in  court  below;  Webb  v.  State  (Tex.  Cr.),  58 
S.  W.  83,  holding  improper  designation  of  defendant's  witnesses  by 
county  attorney  not  reversible  error  where  defendant  fails  to  pre- 
pare written  charge  thereon.     See  note,  46  L.  B.  A.  645,  G51. 

Charge  on  Circumstantial  Evidence  is  Unnecessary  when  killing  is 
proved  by  direct  and  positive  evidence. 

Approved  in  State  v.  Foster,  14  N.  D.  5C8,  105  N.  W.  940,  follow- 
ing rule.     See  note,  69  L.  B.  A.   202,  210. 

5  Tex.  Notes— 52 
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ApplauM  of  Spectators  to  Bemarks  of  State's  Oonnsel,  which  conrt 
promptly  rebaked,  is  not  ground  for  reversal  where  no  prejudice 
shown. 

Bee  notes,  121  Am.  St.  Bep.  511;  12  L.  B.  A.  (n.  s.)  98. 

29  Tex.  Ap.  310-320,  16  a  W.  827,  LANB  v.  STATE. 

Disqualification  of  Jnror  not  Oround  for  a  New  Trial,  unless  it 
appear  that  service  of  such  disqualified  juror  was  ealculated  to,  and 
probably  did,  injure  defendant's  rights. 

Keaffirmed  in  Mays  v.  State,  36  Tex.  Cr.  438,  37  S.  W.  722.  Ap- 
proved in  Cubine  v.  State,  44  Tex.  Or.  598,  73  S.  W.  396,  and  Cubine 
v.  State,  45  Tex.  Cr.  109,  74  S.  W.  39,  both  holding  that  jurors  were 
disqualified  because  they  had  not  paid  poll-tax,  cannot  be  raised 
for  first  time  on  motion  for  new  trial.     See  note,  18  L.  B.  A.  474. 

Distinguished  in  Hughes  y.  State  (Tex.  Or.),  60  S.  W.  565,  re- 
versing judgment  where  juror  shown  not  to  be  impartial  by  reason 
of  having  expressed  opinions  of  defendant's  guilt,  even  though  ver- 
dict a  correct  one. 

A  Person  Merrty  a  Boards  and  Lodger  in  a  Private  Honse  of 
another  is  not  a  householder  within  contemplation  of  law.  House- 
holder is  one,  married  or  single,  occupying  a  house  as  head  or 
master  of  family  occupying  the  same  with  him. 

Approved  in  McArthur  v.  State,  41  Tex.  Or.  637,  67  S.  W.  848, 
holding  person  boarding  at  one  house  and  rooming  in  another  not 
qualified  to  act  as  juror. 

Distinguished  in  Mays  v.  State,  50  Tex.  Or.  170,  96  S.  W.  333,  on 
trial  for  murder  where  bill  of  exceptions  did  not  show  appellant 
exhausted  peremptories  and  that  objectionable  juror  forced  on  him, 
there  was  no  error,  though  challenged  juror  was  not  householder. 

Intended  Wife  is  "Female  Belative"  Witliin  SUtnte  making  in- 
sulting words  or  conduct  of  deceased  toward  slayer's  female  relative, 
adequate  cause  to  reduce  offense  to  manslaughter. 

See  note,  4  L.  B.  A.  (n.  s.)   167. 

Miscellaneous. — See  note,  4  L.  B.  A.   (n.  s.)   168. 

29  Tex.  Ap.  321-327,  15  S.  W.  816,  SUBBELL  V.  STATE. 
Erroneous    Charge,  Although    Inuring  to  Benefit  of    Accused,  i£ 

excepted  to,  constitutes  reversible  error. 

See  note,  97  Am.  St.  Bep.   793. 

Overruled  in  Green  v.  State,  32  Tex.  Or.  299,  22  S.  W.  1095,  hold- 
ing erroneous  charge  beneficial  to  defendant  not  reversible  error. 

Charge  as  to  Manslaughter,  When  Sufflcient,  will  be  sustained  in 
absence  of  a  requested  written  instruction  amplifying  it  in  the  par- 
ticular complained  of. 

Beaffirmed  in  Stephens  v.  State,  31  Tex.  Or.  369,  20  S.  W.  828. 

Bequested  Instructions  are  not  Beqnired  to  be  Given  by  the  Oouit 
even  when  correct,  unless  they  are  written  and  presented  by  partjr 
desiring  them. 

Approved  in  Osborne  v.  State  (Tex.  Or.),  56  S.  W.  54,  holding 
verbal  request  for  instruction  properly  refused. 

Witneae  Cross-examined  on  Collateral  Matter  may  be  contradicted 
by  evidence  showing  hostile  motive  on  part  of  witness. 

Approved  in  Burnett  v.  State,  53  Tex.  Or.  525,  112  S.  W.  79, 
where   court    refused  to  permit    defendant's   witness   to  show   that 
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state's  witnesses  were  hostile  to  defendant,  and  record  showed  such 
witness  would  have  testified  to  other  transactions  from  which  thej 
drew  conclusions  as  to  hostility,  there  was  no  error. 

Where  Evidence  Showed  Previoiu  Dlfllcolty  and  that  some  little 
time  thereafter  defendant  renewed  the  difficulty  and  killed  de- 
ceased, after  sufficient  cooling  time  from  original  difficulty,  homicide 
not  reduced  to  manslaughter. 

Approved  in  Franks  v.  State,  47  Tex.  Or.  644,  88  S.  W.  925,  follow- 
ing rule. 

Charge  on  Circumstantial  Evidence  is  Necessary  only  where  evi- 
dence for  state  is  wholly  circumstantial. 

See  note,  69  L.  B.  A.  210. 

29  Tex.  Ap.  828-334,  25  Am.  St  Bep.  727,  16  S.  W.  818,  UNCECUM 
y.  STATE. 

In  Criminal  Prosecntions,  Where  Guilty  Knowledge  or  Criminal 
Intent  is  of  the  essence  of  the  offense,  defendant  can  put  his  general 
character  in  evidence  with  respect  to  crime  charged  against  him. 
Hence  defendant  charged  with  rape  may  introduce  evidence  of  gen- 
eral reputation  as  a  peaceable  and  law-abiding  man. 

Approved  in  Horton  v.  State,  84  Miss.  475,  36  So.  1034,  applying 
rule  in  prosecution  for  rape;  Poyner  v.  State  (Tex.  Cr.),  48  S.  W. 
517,  holding  court  erred  in  refusing  to  allow  defendant  to  prove  that 
his  reputation  for  gentlemanly  deportment  and  moral  character  was 
good,  in  prosecution  for  incest.  See  notes,  53  Am.  St.  Bep.  101;  103 
Am.  St.  Bep.  891,  899,  906;  20  L.  B.  A.  613. 

29  Tex.  Ap.  334-338,  15  S.  W.  812,  EX  PABTE  SHEBWOOD. 

An  Attempt  to  Arrest  Unlawfully  a  Person  having  knowledge  that 
attempted  arrest  is  unlawful  constitutes  such  provocation  that  homi- 
cide committed  in  resistance  thereto  may  be  reduced  to  manslaughter, 
provided  that  passion  produced  thereby  renders  slayer  incapable  of 
cool  reflection.  Lawful  authority  exercised  in  wanton  manner  stands 
on  same  legal  plane. 

Approved  in  Montgomery  v.  State,  43  Tex.  Cr.  308,  65  S.  W.  540, 
55  L.  B.  A.  866,  holding  that  in  absence  of  notice  of  official  char- 
acter accused  had  right  to  resist  arrest  with  such  force  as  he  deemed 
necessary;  Cortez  v.  State,  47  Tex.  Cr.  18,  83  S.  W.  815,  arguendo. 
See  note,  66  L.  B.  A.  374. 

Distinguished  in  Cortez  v.  State,  44  Tex.  Cr.  181,  182,  69  S.  W.  540, 
if  deceased  attempted  illegal  arrest  of  defendant  and  his  brother, 
and  defendant  merely  drew  pistol  as  precautionary  measure,  and 
then  deceased  shot  defendant's  brother  and  then  at  defendant,  where- 
upon defendant  killed  him,  there  was  no  offense;  Miller  v.  State,  31 
Tex.  Cr.  639,  641,  37  Am.  St.  Bep.  843,  844,  846,  21  S.  W.  929,  sus- 
taining conviction  for  murder  in  first  degree  where  defendant,  with- 
out knowledge  of  illegality  of  arrest,  armed  himself  with  deliberate 
intention  to  kill  officer. 

Bole  Tliat  All  the  Clrcnnutances  Justifying  an  Arrest  Without 
Warrant  are  stated  in  statute,  applies  only  to  arrests  strictly  speak- 
ing, and  not  to  recapture  of  convicted  felons,  escaped  from  peniten- 
tiary; in  such  case  resort  must  be  had  to  common  law.  Hence  an 
escaped  convict  may  be  apprehended  by  officer  without  warrant. 

Approved  in  Carter  v.  State,  30  Tex.  Ap.  557,  28  Am.  St.  Bep.  950, 
17  S.  W.  1105,  holding  officer  must  bring  himself  within  statutory 
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rules  to  justify  homicide  committed  while  attempting  to  arrest  with- 
out warrant;  Pratt  v.  Brown,  80  Tex.  612,  16  S.  W.  445,  holding 
policeman  has  authority  under  article  363,  Bevised  Statutes,  to  ar- 
rest an  intoxicated  man  without  warrant. 

In  Absence  of  Statute  Bight  of  Anyone  to  Arrest  an  escaped 
convict  without  warrant  exists. 

Approved  in  Williford  v.  State,  121  Ga.  176,  48  S.  E.  964,  reaf- 
firming rule. 

Peace  Ofllcer  may,  Without  Warrant,  on  information  of  credible 
person,  arrest  one  for  carrying  concealed  weapons. 

See  note,  84  Am.  St.  Bep.  690. 

29  Tez.  Ap.  338-341,  15  8.  W.  403,  JONES  v.  STATE. 

In  Prosecutions  for  Murder  It  is  Court's  Imperative  I>uty  to  in- 
struct upon  the  lower  degree  of  homicide,  if  by  any  possible  legiti- 
mate construction  of  evidence  jury  might  convict  of  lower  degree. 
Hence  where  evidence,  wholly  circumstantial,  points  to  deceased  as 
assailant,  charge  upon  issue  of  manslaughter  and  murder  of  second 
degree  should  have  been  given. 

Approved  in  Lancaster  v.  State  (Tex.  Cr.),  31  S.  W.  518,  sus- 
taining the  giving  of  charge  in  both  first  and  second  degrees  of 
murder  where  evidence  justified  it;  Bennett  v.  State,  39  Tex.  Cr 
652,  48  S.  W.  69,  holding  where  evidence  purely  circumstantial  court 
should  have  charged  as  to  murder  in  second  degree;  Moore  v.  State, 
40  Tex.  Cr.  445,  50  S.  W.  945,  holding  there  being  no  witnesses  as 
to  what  was  said  by  parties  at  time  of  homicide,  court  should 
charge  as  to  murder  in  second  degree;  State  v.  Magers,  35  Or.  530, 
57  Pac.  200,  holding  where  circumstantial  evidence  is  alone  de- 
pended upon  to  convict,  law  of  manslaughter  should  be  stated  to 
jury;  Augustine  v.  State,  41  Tex.  Cr.  69,  96  Am.  St.  Bep.  765,  52 
S.  W.  79,  holding  charge  on  murder  in  second  degree  proper  though 
evidence  shows  that  deceased  was  taken  from  house  by  mob  and  shot 
down  by  defendant  on  refusing  to  proceed.  See  note,  28  Am.  St. 
Bep.  952. 

Distinguished  in  Henry  v.  State  (Tex.  Cr.),  30  S.  W.  803,  sustain- 
ing refusal  to  charge  less  grade  than  first  degree  where  no  evidence 
of  a  struggle;  Pearl  v.  State,  43  Tex.  Cr.  196,  63  S.  W.  1017,  hold- 
ing charge  unnecessary  where  evidence,  wholly  circumstantial,  es- 
tablishes cool,  deliberate  design  to  kill  deceased. 

29  Tox.  Ap.  341-345,  15  8.  W.  819,  FLOYD  v.  STATE. 

In  a  Prosecution  for  an  Aggravated  Assault  and  Battery,  where 
intent  to   injure  is   a  vital   question,  court  should  instruct   thereon. 

Approved  in  Stripling  v.  State,  47  Tex.  Cr.  120,  80  S.  W.  378,  ap- 
plying rule  where  there  was  evidence  that  defendant  attempted  to 
embrace  prosecutrix;  Brown  v.  State,  42  Tex.  Cr.  420,  96  Am.  St. 
Bep.  806,  60  S.  W.  549,  holding  where  violence  slight,  refusal  to  in- 
struct as  to  intent  to  injure  is  error. 

Where  in  Aggravated  Assault  on  Female,  evidence  shows  accused 
threw  prosecutrix  and  made  indecent  proposal,  but  fails  to  affirma- 
tively show  injury  to  mind  of  prosecutrix,  it  is  error  to  charge  that 
intent  to  injure  is  presumed  from  injury  to  person. 

Approved  in  Koen  v.  State,  50  Tei.  Cr.  147,  95  S.  W.  115,  follow- 
ing rule;  Acrey  v.  State,  51  Tex.  Cr.  36,  100  S.  W.  954,  where  in 
aggravated  assault  defendant  claimed  no  intent  to  injure,  but  that 
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lie  cut  proseeiitor  acciden.tall3r,  it  is  error  to  charge  that  if  injury 
inflicted  then  intent  to  injure  presumed. 

Limited  in  Tubbs  v.  State,  50  Tex.  Cr.  144,  95  8.  W.  113,  where  in 
aggravated  assault  it  appeared  no  physical  injury  inflicted,  but  that 
defendant  pulled  gun  and  cocked  both  barrels  as  prosecutor  came  at 
him  and  latter  then  ran,  it  id  error  to  charge  that  where  injury 
inflicted  intent  to  injure  is  presumed. 

Overruled  in  Stripling  v.  State,  47  Tex.  Cr.  119,  80  S.  W.  377,  in 
aggravated  assault  on  female  where  evidence  showed  defendant  put 
arm  around  and  attempted  to  embrace  prosecutrix  without  her  con- 
sent, charge  that  where  injury  caused  by  actual  violence  intent  to 
injure  is  presumed,  is  correct. 

29  Tez.  Ap.  349-367,  16  S.  W.  188,  FLOYD  V.  STATE. 

Mere  Presence  of  Party  at  Time  and  Place  of  Commission  of  Orlme, 
or  mere  concealment  of  knowledge  that  offense  is  to  be  committed; 
or  tacit  acquiescence  in  commission  thereof,  or  utterance  of  words 
amounting  to  bare  permission  to  commit  it,  does  not  constitute  one 
a  principal  offender.  There  must  be  an  acting  together  with  prin- 
cipal offender. 

Approved  in  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878, 
holding  witness  not  a  principal,  though  remaining  silent  as  to  and 
concealing  knowledge  of  defendant's  connection  with  crime.  See 
note,  40  Am.  St.  Bep.  671. 

29  Tex.  Ap.  357-360,  16  8.  W.  187,  CLABK  v.  STATE. 

In  Prosecution  for  Murder  the  Name  of  Deceased  must  be  Proved 
as  alleged  in  indictment,  but  may  be  proved  by  either  p^aitive  or 
circumstantial  evidence. 

Approved  in  Milontree  v.  State,  30  Tex.  Ap.  152,  16  S.  W.  765, 
holding  failure  to  prove  name  of  person  precisely  as  alle;rcd  in  in- 
dictment fatal  to  conviction. 

29  Tez.  Ap.  360-362,  16  S.  W.  253,  NEIMAN  v.  STATE. 

Jurat  Signed  "Win  Gh:eer,  J.  P.,"  to  complaint  upon  whi^h  infor- 
mation is  based,  is  invalid.  The  addition  of  "J.  P."  to  name  is  not 
a  sufficient  designation  of  official  character. 

Approved  in  Mican  v.  State  (Tex.  Ap.),  19  S.  W.  762,  holding  in- 
formation fatally  defective  where  official  character  of  person  before 
whom  complaint  sworn  not  shown. 

Complaint  Without  or  With  an  Invalid  Jurat  will  not  support  an 
information. 

Approved  in  Jennings  v.  State,  30  Tex.  Ap.  428,  18  S.  W.  90, 
holding  complaint  alleging  commission  of  offense  six  days  after 
date  stated  in  jurat  is  wholly  invalid. 

29  Tez.  Ap.  362-368,  16  S.  W.  192,  BBACKEN  ▼.  STATE. 

Court  Should  Leave  Jury  at  Liberty  to  Consider  All  Conditions 
presented  by  evidence  from  which  adequate  cause  might  be  found. 
Hence  court  erred  charging  upon  issue  of  manslaughter  in  limiting 
jury  to  acts  of  deceased  at  time  of  killing,  and  also  in  connecting 
adequate  cause  with  assault  and  battery  causing  pain  and  blood- 
shed, and  serious  personal  confiict,  when  neither  were  presented  by 
evidence. 
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Approved  in  Huddleston  y.  State,  54  Tex.  Or.  96,  98,  130  Am.  St. 
Rep.  875,  112  S.  W.  66,  67,  and  Johnson  v.  State,  46  Tex.  Cr.  296, 
81  S.  W.  947,  both  following  rule;  Hickey  v.  State,  45  Tex.  Cr.  302, 
76  S.  W.  922,  where  defendant  fired  on  twice  bj  deceased,  charge 
on  actual  danger  limited  to  relative  strength  of  parties  and  defend- 
ant's knowledge  of  character  and  disposition  of  deceased,  is  errone- 
ous; Warthan  v.  State,  41  Tex.  Cr.  390,  55  S.  W  57,  holding  jury 
should  have  been  told  as  matter  of  law  that  a  blow  causing  pain 
was  "adequate  cause";  Spangler  v.  State,  41  Tex.  Cr.  433,  55  S.  W. 
330,  and  Adams  v.  State,  42  Tex.  Cr.  367,  368,  60  S.  W.  48,  both 
holding  charge  too  restrictive  attempting  to  eliminate  from  man- 
slaughter previous  acts  and  circumstances;  Spangler  v.  State,  42  Tex. 
Cr.  244,  61  S.  W.  317,  holding  charge  fully  covered  all  previous  provo- 
cations; Pamell  v.  State,  51  Tex.  Cr.  627,  103  S.  W.  910,  arguendo. 

29  Tez.  Ap.  372-373,  16  8.  W.  186,  PABKEB  v.  STATE. 

Bead  Overseer  is  Chargeable  only  with  reasonable  diligence  and 
effort  in  discharge  af  dtity,  and  is  not  criminally  responsible  for  fail- 
ure to  keep  road  in  repair  where  he  has  not  funde  to  do  so. 

See  note,  22  L.  B.  A.  826,  835. 

29  Tex.  Ap.  374-381,  16  8.  W.  189,  PITTS  v.  STATE. 

''Meeting/'  aa  Used  in  Article  698,  Penal  Code,  takes  place  whenever 
parties  are  brought  into  such  proximity  as  would  enable  defendant  to 
aet  in  the  premises  regardless  of  fact  whether  he  be  armed  or  not. 

Approved  in  Gillespie  v.  State,  53  Tex.  Cr.  168,  109  S.  W.  159,  and 
Young  V.  State  (Tex.  Cr.),  69  S.  W.  155,  both  following  rule;  Bicks  v. 
State,  48  Tex.  Cr.  268,  87  S.  W.  1038,  where  evidence  showed  defendant 
did  resent  insult  to  female  relative  at  first  meeting  and  prosecutor 
denied  insult  and  parties  separated  and  then  defendant  half -hour  later 
went  to  prosecutor's  house  and  shot  into  it,  killing  sister,  <sharge  on 
manslaughter  not  necessary. 

See  notes,  27  Am.  St.  Bep.  810;  4  L.  B.  A.  (n.  s.)  164,  165. 

Distinguished  in  Morrison  v.  State,  39  Tex.  Cr.  522,  47  S.  W.  370, 
holding  killing  took  place  at  first  meeting  where  defendant,  upon  see- 
ing deceased,  followed'  and  killed  him. 

Unoommimicated  Threats  are  Admissible  In  Case  of  Doubt  as  to 
who  commenced  difficulty  and  who  began  attack. 

Approved  in  Pape  v.  State,  54  Tex.  Cr.  464,  113  S.  W.  760,  applying 
rule  where  state's  evideu'ce  placed  defendant  in  wrong  and  defendant's 
testimony  made  it  case  of  self-defense;  Huddleston  v.  State,  54  Tex.  Cr. 
99,  130  Am.  St.  Bep.  875,  112  S.  W.  67,  where  self-defense  involved, 
eharge  limiting  effect  of  uncommunioated  threats  to  ascertainment  of 
condition  of  decedent's  mind  at  time  of  homicide,  was  erroneous. 

Charge  That  if  Jury  Beliere  ftom  Eyidence,  beyond  reasonable 
doubt,  that  certain  facts  had  been  established,  to  find  defendant  guilty 
of  manslaughter,  is  correct. 

Approved  in  Melton  v.  State,  47  Tex.  Cr.  457,  83  S.  W.  824,  charge 
that  if  jury  believe  defendant  voluntarily  shot  deceased  and  that  prior 
thereto  defendant's  wife  told  him  that  deceased  insulted  her,  and  that 
defendant  shot  at  first  meeting  under  influence  of  passion,  is  incorrect. 

Heat  of  Passion  Which  will  Bednce  Homicide  to  maneloughter,  must 
have  been  such  as  to  render  mind  incapable  of  cool  reflection. 

See  note,  5  L.  B.  A.  (n.  s.)  817. 
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29  Tex.  Ap.  381-394,  16  8.  W.  263,  SLADE  ▼.  STATE. 

Oontlnaaiice  Properly  BefoMcL  Where  Testimony  desired  to  be  pro- 
cured was  coxiai&texit  with  theories  of  both  state  and  appellant,  and 
therefore  immaterial. 

Approved  in  Chararria  t.  State  (Tex.  Cr.),  63  S.  W.  313,  holding 
continuance  properly  refused  when  desired'  testimony  probably  untrue 
and  not  inconsistent  with  defendant's  guilt.  See  note,  122  Am.  St. 
Bep.  748. 

Only  Where  State  Belies  Alone  on  Confession  of  defendant  and  such 
confession  contains  exculpatory  or  mitigating  circumstances,  need  court 
charge  that  state  is  bound  by  such  confession. 

Approved  in  McKinney  v.  State,  48  Tex.  Cr.  405,  88  S.  W.  1013,  and 
Caaey  v.  State,  54  Tex.  Cr.  587,  113  S.  W.  536,  both  following  rule; 
Trevenio  v.  State,  48  Tex.  Cr.  209,  87  S.  W.  1163,  applying  rule  where 
state  introduced  defendant's  statement  before  grand  jury,  denying  he 
was  in  state  at  time  of  offense,  to  show  there  was  no  limitations. 

Burden  of  Proof  at  All  Times  is  on  State,  and  if  there  is  reasonable 
doubt  of  guilt,  jury  must  acquit. 

Approved  in  Territory  v.  Baca,  11  N.  M.  662,  71  Pac.  461,  follow- 
ing rule.    See  note,  19  L.  B.  A.  (n.  s.)  492. 

Threats  of  Accused  to  Kill  Other  Persons  at  time  though  not  made 
by  defendant  or  in  his  presence,  if  made  by  conspirator,  are  admissible. 

See  note,  17  L.  B.  A.  661. 

29  Tex.  Ap.  394-398,  16  8.  W.  251,  AIJ>BIOH  ▼.  STATE. 

If  Money  is  Beceived  by  Employee  and  he  is  entitled  to  have  share 
thereof,  but  some  act  remains  to  be  done  before  he  has  right  to  take 
his  share,  fraudulent  conversion  of  money  to  his  own  use,  is  embezzle- 
ment. 

See  note,  87  Am.  St.  Bep.  26. 

Miscellaneous.— Cited  in  Franklin  v.  State,  53  Tex.  Cr.  550,  110  S.  W. 
910,  fatal  variance  where  property  alleged  to  be  owned  by  three  per- 
sons proved  to  be  owned  by  two  only. 

29  Tex.  Ap.  39fr-400,  16  S.  W.  301,  EX  PABTE  WYATT. 

Fact  That  Officer  Permits  Prisoner,  Sentenced  by  Oonrt  to  Oonflne- 
ment»  to  be  at  large  for  period  longer  than  that  fixed  by  sentence,  does 
not  protect  such  prisoner  from  being  subsequently  arrested  and  con- 
fiaed  for  period  fixed  by  sentence. 

Approved  in  Watson  v.  State,  48  Tex.  Cr.  541,  89  S.  W.  271,  co- 
defendant  released  by  sheriff  on  verbal  promise  of  friend  to  pay  fine, 
incompetent  witness. 

Distinguished  in  Ex  parte  Bates,  37  Tex.  Cr.  549,  40  S.  W.  269,  hold- 
ing principal  ease  entirely  without  application  to  question  in  issue. 

29  Tex.  Ap.  401-408,  25  Am.  St  Bep.  730,  16  a  W.  258,  QXTINTANA  ▼. 
STATE. 

Bill  of  Exceptions  Failing  to  Point  Ont  Distinctly  the  Matter  com- 
plained of  as  error  will  not  present  such  matter  properly  before  the 
appellate  court  for  review.  Error  must  be  made  to  appear  from  allega- 
tions of  the  bill  itself. 

Beaffirmed  in  Sims  v.  ^ate,  30  Tex.  Ap.  606,  1.8  S.  W.  410;  Benavides 
V.  State,  31  Tex.  Cr.  175,  37  Am.  St.  Bep.  801,  20  S.  W.  370;  Mayes  v. 
State,  33  Tex.  Cr.  42,  24  S.  W.  422;  Hearn  v.  State,  43  Tex.  Cr.  436,  66 
fi.  W.  773.    Approved  in  Hudson  v.  State,  44  Tex.  Cr.  258,  70  S.  W. 
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766,  exceptian  "that  the  court  erred  in  charging  the  law  of  man- 
slaughter/' too  general. 

Approved  in  Lewis  v.  State  (Tex.  Cr.),  69  S.  W.  887,  holding  excep- 
tion "that  court  erred  in  failing  to  charge  all  the  law  applicable  to 
case"  too  general  to  be  considered.  See  notes,  28  Am.  St.  Bep.  916; 
29  Am.  St.  Rep.  916;  37  Am.  St.  Bep.  802. 

Omission  to  Cliarge  as  to  an  Alibi,  in  absence  of  an  objection  thereto 
or  requested  instruction  thereon,  will  not  amount  to  reversible  error. 
Charge,  however,  should  be  given. 

Approved  in  Jones  v.  State,  53  Tex.  Cr.  138,  139,  142,  126  Am.  St. 
Bep.  776,  110  S.  W.  743,  745,  and  Oxford  v.  State,  32  Tex.  Cr.  273,  22 
S.  W.  972,  both  reaffirming  rule;  Ballentino  v.  State,  52  Tex.  Cr.  370, 
371,  107  S.  W.  547,  reversing  where  charge  requested  but  not  given; 
Smith  V.  State  (Tex.  Cr.),  50  S.  W.  362,  holding  appellant  cannot  com- 
plain where  charge  as  to  alibi  not  requested.  See  note,  126  Am.  St. 
Bep.  786. 

Distinguished  in  Anderson  v.  State,  34  Tex.  Cr.  550,  53  Am.  St.  Bep. 
725,  31  S.  W.  674,  holding  failure  to  charge,  error,  especially  where 
error  intensified  by  charge  of  self-defense,  unjustified  by  evidence; 
Wilcher  v.  State,  47  Tex.  Cr.  302,  83  8.  W.  385,  under  statute  court 
must  charge  on  alibi,  where  there  is  evidence,  though  no  special  charge 
requested. 

"Wlien  Defendant  Becomes  a  Witness,  he  occupies  same  position  as 
any  other  witness,  and  is  subject  to  same  teste  and  rules,  even  to 
answering  of  questions  tending  to  incriminate  him.  He  may  also  be 
impeached  by  prior  inconsistent  statememts  and  proof  of  general  bad 
character. 

Approved  in  Monticue  y.  State,  40  Tex.  Cr.  531,  51  S.  W.  236,  re- 
affirming rule;  Mendez  v.  State,  29  Tex.  Ap.  614,  16  S.  W.  767,  allowing 
state  to  recall  defendant  and  further  examine  him;  White  v.  State,  30 
Tex.  Ap.  656,  18  S.  W.  463,  allowing  etate  to  impeach  defendant; 
Corporal  v.  State  (Tex.  Cr.),  24  8.  W.  96,  allowing  officer  to  testify  for 
purpose  of  impeaching  accused  that  at  time  of  arreait  defendant  stated 
he  was  sorry  he  killed  deceased;  Jackson  v.  State,  33  Tex.  Cr.  286,  287. 
47  Am.  St.  Bep.  31,  32,  26  S.  W.  195,  196,  holding  defendant  may  be 
compelled  to  answer  whether  he  had  been  previously  arrested  for  other 
crimes;  Hutchins  v.  State,  33  Tex.  Cr.  300,  26  S.  W.  399,  allowing  de- 
fendant's character  put  in  issue  to  be  impeached;  Hargrove  v.  State, 

33  Tex.  Cr.  457,  26  8.  W.  994,  allovring  defendant  to  be  asked  if  he 
had  not  been  convicted  of  a  felony;  Alexander  v.  State,  40  Tex.  Cr. 
403,  49  S.  W.  231,  holding  defendant  taking  stand  as  witness  may  be 
cross-examined  as  to  entire  case. 

Confession  Made  by  Defendant  While  Under  Arrest  is  admissible  to 
impeach  him  while  testifying  as  a  witness  in  his  own  behalf. 

Approved  in  Griffin  v.  State  (Tex.  Cr.),  20  S.  W.  552,  holding  proper 
to  elicit  on  cross-examination  defendant's  statements  made  to  officer 
upon  being  arrested;  Gonzales  v.  State,  31  Tex.  Cr.  511,  21  S.  W.  254^ 
admitting  testimony  that  defendant  stated  "he  was  glad  he  killed  his 
wife,"  for  purpose  of  impeachment;  Phillips  t.  State,  35  Tex.  Cr.  483, 

34  S.  W.  273,  but  holding  imperative  duty  of  court  to  limit  effect  of 
evidence  of  confession  to  that  of  impeaching  defendant's  testimony; 
Miranda  v.  State  (Tex.  Cr.),  50  S.  W.  714,  holding  not  error  to  permit 
state  to  ask  defendant  if  he  had  not  been  indicted;  Hamblin  v.  State, 
41  Tex.  Cr.  142,  50  S.  W.  1022,  holding  it  not  error  to  fail  to  limit 
effect  of  defendant's  testimony. 
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Qualified  in  Parka  v.  State,  46  Tex.  Cr.  103,  79  S.  W.  302,  rejecting 
inconsistent  statements  of  defendant  as  to  acquisition  of  stolen  prop- 
erty. 

Overruled  in  Brown  v.  State,  55  Tex.  Cr.  583,  118  S.  W.  145,  de- 
fendant cannot  be  impeached  by  confessions  made  while  under  arrest; 
Morales  v.  State,  36  Tex.  Cr.  248,  36  S.  W.  847,  holding  defendant 
cannot  be  impeached  by  confession  made  while  under  arrest;  Wright 
V.  State,  36  Tex.  Cr.  433,  37  S.  W.  734,  holding  confession  made  while 
under  arrest  inadmissible  to  impeach  defendant. 

Statements  Made  by  Defendant^  While  Under  Arrest,  negativing  the 
idea  of  guilt,  do  not  constitute  a  confession  within  meaning  of  article 
750,  Code  of  CHminal  Procedure.  Hence,  statements  made  explaining 
possession  of  stolen  property  are  admissible  to  impeach  defendant. 

Approved  in  Ferguson  v.  State,  31  Tex.  Cr.  101,  19  S.  W.  902,  allow- 
ing defendant  to  be  impeached  by  contradictory  statements  made  while 
under  arrest;  Gantier  v.  State  (Tex.  Cr.),  21  S.  W.  255,  admitting 
statements  made  by  defendant  at  time  of  shooting  as  part  of  the  res 
gestae;  Cortez  v.  State,  43  Tex.  Cr.  382,  66  S.  W.  457,  arguendo. 

Distinguished  in  Morales  v.  State,  36  Tex.  Cr.  244,  36  S.  W.  438, 
holding  defendant  cannot  be  impeached  by  confession  made  while  un- 
der arrest. 

29  tez.  Ap.  408-410,  16  8.  W.  261,  FOBOEY  v.  STATE. 

Where  Two  Persons  are  Separately  Indicted  for  Same  Offense,  one 
believes  codefendant  not  guilty,  desires  his  testimony,  and  makes  re- 
quired affidavit,  state  cannot  defeat  application  by  continuing  case 
against  party  selected  to  be  first  tried. 

Approved  in  Wolf  v.  State,  46  Tex.  Cr.  233,  79  S.  W.  520,  reaffirming 
rule. 

IHstinguished  in  Wilson  v.  State,  46  Tex.  Cr.  525,  81  S.  W.  35, 
accused,  after  codefendant  had  been  convicted  and  granted  a  new  trial, 
could  not  insist  upon  original  severance,  if  such  postponement  would 
operate  continuance. 

29  Tez.  Ap.  410-413,  16  8.  W.  337,  GOBDOK  v.  STATE. 

Defendant's  Affidavit,  npon  Motion  for  a  New  Trial,  stating  that  he 
did  not  plead  to  indictment,  is  insufficient  to  disprove  affirmative  re- 
citals in  judgments  that  he  did. 

Approved  in  Shutt  v.  State  (Tex.  Cr.),  71  S.  W.  18,  applying  rule  to 
defendant's  affidavit  as  to  misconduct  of  juror;  Moore  v.  State  (Tex. 
Cr.),  30  S.  W.  239,  holding  affidavit  of  defendant  stating  that  he  was 
not  defended  by  counsel  at  trial  insufficient  when  record  shows  con- 
trary; Swann  v.  State  (Tex.  Cr.),  64  S.  W.  1043,  holding  motion  for 
new  trial  based  upon  affidavit  reciting  that  defendant  pleaded  guilty 
through  fear  and  misunderstanding,  is  insufficient  to  set  aside  judg- 
ment. 

29  Tez.  Ap.  434-436,  16  8.  W.  185,  EWIKO  ▼.  STATE. 

Confession,  Unless  Voluntary  and  Made  Freely  and  Without  Indac»- 
ment^  should  be  disregarded  by  jury. 

See  note,  37  Am.  St.  Bep.  793. 

Tbe  Mere  Admission  of  the  Theft  of  Fredi  Beef  does  not  carry  with 
it  the  idea  that  the  beef  was  from  any  particular  animal. 

Distinguished  in  Landreth  v.  State,  44  Tex.  Cr.  242,  70  S.  W.  759, 
confession  may  be  sufficient  proof  when  coupled  with  evidence  of  pos- 
session of  animal. 
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29  Tez.  Ap.  437-439,  16  &  W.  171,  CLAKE  ▼.  STATE. 

In  Prosecntion  for  Theft  State  must  Prore  Ownenliip  and  poeseeeioxi 
as  alleged  in  the  indictment.  Hence  charge  authorizing  conviction  if 
property  is  found  to  be  in  person  other  than  peraon  alleged  in  indict- 
ment is  erroneous. 

Approved  in  Massej  v.  Slate,  31  Tex.  Cr.  93,  19  S.  W.  909,  holding 
possession  and  ownership  alleged  in  different  personfl  must  be  bo 
proved. 

Distinguished  in  State  t.  Bathbone,  8  Idaho,  173,  67  Pac.  189,  hold- 
ing there  was  no  variance  between  allegation  and  proof  of  ownership 
of  stolen  mares. 

Evidenca  is  Admissible  to  Show  That  a  Oalf  Foond  in  Defendant's 
Possession,  unmarked  and  unbranded,  corresponded  to  calf  stolen  from 
prosecuting  witnees. 

Approved  in  Goldsmith  v.  State,  32  Tex.  Cr.  115,  22  S.  W.  406,  hold- 
ing evidence  admissible  to  show  horse  tracks  at  scene  of  crime  corre- 
sponded with  those  of  horse  found  at  defendant's. 

29  Tex.  Ap.  439-443,  16  S.  W.  256,  EX  PARTE  CBEEL. 

Female  Convict  not  Being  Punishable  by  Imprisonment  in  house  of 
correction  and  reformatory,  a  verdict  assessing  such  punishment  and 
judgment  and  sentence  accordingly  are  without  authority  of  law  and 
absolutely  void. 

Distinguished  in  Ex  parte  Mathewe,  38  Tex.  Cr.  621,  44  S.  W.  154, 
holding  verdict  cussessing  imprisonment  in  reformatory  being  un- 
authorized, court  could  treat  such  imprisonment  as  surplusage  and  im- 
prison her  in  penitentiary. 

While  Repeals  by  Implication  are  not  Favored,  the  main  object  of 
statutory  construction  is  to  arrive  at  the  intention  of  the  legislature. 

Approved  in  Ex  parte  Keith,  47  Tex.  Cr.  287,  83  S.  W.  686,  constru- 
ing Terrell  election  law  and  local  option  law  together. 

29  Tex.  Ap.  445-449,  16  S.  W.  99,  HAMM0N8  v.  STATE. 

Allegations  in  Indictment  not  Essential  to  nor  Descriptive  of 
Offense,  and  which  may  be  omitted  without  affecting  charge  against 
defendant  or  indictment,  are  to  be  treated  as  surplusage;  and  indict- 
ment is  sufficient  if  defendant  apprised  of  charge  and  enabled  to  plead 
judgment  in  bar  to  another  prosecution  for  the  same  offense. 

Approved  in  Baruer  v.  State  (Tex.  Cr.),  20  S.  W.  559,  holding  in- 
dictment alleging  theft  "on"  horse  sufficient;  Dent  v.  State,  43  Tex. 
Cr.  148,  151,  65  S.  W.  632,  634,  holding  indictment  against  accessory 
alone  need  not  recite  details  of  crime  of  principal;  Clark  v.  State,  41 
Tex.  Cr.  642,  56  S.  W.  621,  holding  expression  "in  and  up  C."  surplusage 
in  indictment  for  assault  to  commit  robbery. 

29  Tex.  Ap.  449-452,  16  S.  W.  99,  BEED  V.  STATR 

Allusion  by  Counsel  for  State  to  defendant's  failure  to  testify  in  his 
own  behalf,  promptly  excepted  to,  constitutes  reversible  error. 

Approved  in  Wilson  v.  State,  54  Tex.  Cr.  506,  113  S.  W.  530,  re- 
versing where  state's  counsel  alluded  to  fact  that  defendant  had  failed 
to  testify  as  to  alibi  on  former  trial;  Dorrs  v.  State  (Tex.  Cr.),  40  S. 
W.  313,  arguendo,  while  holding  state  cannot  refer  to  fact  that  defend- 
ant failed  to  testify  at  former  trial. 

Distinguished  in  Wade  v.  State,  43  Tex.  Cr.  212,  63  S.  W.  878,  hold- 
ing defendant^  after  putting  witness  on  stand  to  testify  as  to  what 
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defendant  stated  he  would  prove  if  he  took  stand,  cannot  eomplain  of 
jury  diseussing  defendant's  failure  to  take  stand. 

29  Tex.  Ap.  452-^54,  16  S.  W.  98,  EDWABBS  ▼.  STATE. 

Where  Offense  is  not  One  Eo  Nomine^  it  is  essential  that  its  con- 
stituent elements  ehould  be  set  out  in  recognizajLce,  so  that  particular 
offense  charged  against  defendant  will  appear.  Hence,  necessary  to 
allege  that  property  stolen  in  one  state  and  brought  into  this  state 
was  by  law  of  former  state  a  crime. 

Approved  in  Bink  t.  State,  50  Tex.  Or.  454,  98  S.  W.  251,  bringing 
from  another  state  property  obtained  therein  by  swindling  not  crim- 
inal; Mullinix  t.  State,  32  Tex.  Cr.  117,  22  S.  W.  408,  holding  recog- 
nizance fatally  defective,  failing  to  allege  that  "congregation  were 
conducting  themselves  in  a  lawful  manner";  Hemdon  v.  State  (Tex. 
Or.),  23  S.  W.  692,  holding  recognizance,  failing  to  recite  person  selling 
goods  on  Sunday  to  be  within  one  of  classes  enumerated  by  Penal 
Code,  article  186,  invalid;  Loven  v.  State  (Tex.  Or.),  30  S.  W.  358,  dis- 
missing appeal  where  recognizance  merely  recites  that  def  endiant  con- 
victed of  "unlawfully  using  abusive  language"  without  reciting  "liable 
to  provoke  breach  of  peace";  United  States  v.  Sauer,  73  Fed.  677,  678, 
holding  bail  bond  invalid  merely  stating  that  defendant  charged  with 
receiving  and  concealing  etolen  goods,  without  stating  gist  of  offense, 
knowledge. 

29  Tez.  Ap.  454-458,  25  Am.  St  Bep.  788,  16  S.  W.  97,  PUTMAN  ▼. 
STATE. 

To  Constitute  Seduction  Under  ZiawB  of  State,  female  must  be  both 
seduced — that  is,  drawn  from  path  of  virtue — and  debauched,  that 
is,  carnally  known  by  means  of  promise  of  marriage  made  at  time 
of  illicit  intercourse.  Promise  and  yielding  her  virtue  in  reliance 
thereon  constitutes  gist  of  offense.  In  prosecution  for  seduction 
court  must  explain  term  "seduction"  in  accordance  with  above  defini- 
tion. 

Approved  in  Barnard  v.  State,  48  Tex.  Or.  113,  122  Am.  St.  Bep. 
736,  86  S.  W.  761,  Bailey  v.  State  (Tex.  Cr.),  30  S.  W.  670,  Snod- 
grass  V.  State  (Tex.  Cr.),  31  S.  W.  367,  McCuUar  v.  State,  36  Tex. 
Cr.  215,  36  S.  W.  586,  Merrell  v.  State,  42  Tex.  Cr.  25,  57  S.  W.  291, 
and  Gorzell  v.  State,  43  Tex.  Cr.  83,  63  S.  W.  126,  all  reaffirming 
rule;  Muhlhause  v.  State,  56  Tex.  Cr.  292,  119  S.  W.  868,  no  seduc- 
tion where  promise  of  marriage  was  conditioned  on  woman's  becom- 
ing pregnant;  Simmons  v.  State,  54  Tex.  Cr.  625,  114  S.  W.  844, 
unchaste  woman  cannot  be  seduced;  Wisdom  v.  State,  45  Tex.  Cr. 
216,  75  S.  W.  22,  prosecutrix  must  be  seduced  by  promise  of  mar- 
riage; Bussell  V.  State,  77  Neb.  525,  110  N.  W.  382,  promise  to  marry 
conditioned  on  pregnancy  as  result  of  illicit  intercourse  will  not 
support  seduction;  Norton  v.  State,  72  Miss.  133,  48  Am.  St.  Bep. 
542,  16  So.  266,  holding  necessary  for  woman  seduced  to  be  unmar- 
ried and  of  chaste  character,  though  not  expressed  in  statute;  In  re 
Lewis,  67  Kan.  568,  100  Am.  St.  Bep.  479,  7S  Pac.  79,  63  L.  B.  A. 
281,  arguendo.  See  notes,  27  Am.  St.  Bep.  378;  30  Am.  St.  Bep.  463; 
42  Am.  St.  Bep.  503;  42  Am.  St.  Bep.  794;  48  Am.  St.  Bep.  546; 
56  Am.  St.  Bep.  25;  76  Am.  St.  Bep.  670,  673. 

Distinguished  in  Spenrath  v.  State  (Tex.  Cr.),  48  S.  W.  192,  hold- 
ing sexual  intercourse  at  long  intervals  following  general  promise 
to  marry  does  not  constitute  seduction. 
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Female  may  te  Seduced  Without  Being  Debauched,  and  debauched 
without  being  seduced. 

Approved  in  Mrous  ▼.  State,  31  Tex.  Or.  600,  37  Am.  St.  Rep.  835, 
21  S.  W.  764,  holding  there  may  both  be  promise  to  marry  and  car- 
nal knowledge  without  seduction. 

29  Tez.  Ap.  458-465,  16  a  W.  247,  JACKSON  ▼.  STATE. 

Oonfession  Voluntarily  Made  by  Defendant  after  being  warned  by 
magistrate  at  examining  trial  that  same  might  be  used  against  him, 
ia  competent  evidence  against  him. 

Approved  in  Biard  v.  State,  54  Tex.  Cr.  442,  113  S.  W.  276,  since 
voluntary  statement  of  accused  need  not  be  sworn  to,  it  cannot  be 
subject  of  perjury;  Grinsinger  v.  State,  44  Tex.  Cr.  27,  29,  69  S.  W. 
590,  591,  confession  before  grand  jury  not  inadmissible  because  made 
under  oath.     See  notes,  37  Am.  St.  Rep.  793;  41  Am.  St.  Rep.  522. 

Distingruished  in  State  v.  Ellington,  4  Idaho,  537,  43  Pac.  63,  vol- 
untary statements  of  accused  at  time  of  and  while  under  arrest  are 
admissible  when  not  made  or  induced  by  promise  or  hope  of  benefit 
to  accrue   therefrom. 

Oonfession  of  an  Unwarned  Defendant  Made  While  in  Duress  can- 
not be  used  against  him  unless  such  confession  states  facts  and 
circumstances,  which,  upon  investigation,  are  found  to  be  true. 
Hence,  confession  admissible  when  body  of  murdered  child  found 
as  stated  on  confession.  « 

Approved  in  Wiseman  v.  State,  33  Tex.  Cr.  385,  26  S.  W.  627, 
reversing  judgment  where  confession  of  unwarned  appellant  was 
introduced  in  evidence;  Spearman  v.  State,  34  Tex.  Cr.  281,  30  8.  W. 
230,  admitting  statement  made  while  under  arrest  where  clothing 
of  deceased  found  as  directed.     See  note,  53  L.  R.  A.  406. 

To  Bender  Oonfession  Inadmissible  upon  the  Ground  that  it  was 
induced  by  a  promise  of  immunity  from  punishment,  it  must  appear 
that  the  promise  was  positive  and  made  or  sanctioned  by  proper 
authority. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  65  S.  W.  1060,  holding 
confession  made  after  advice  to  plead  guilty  and  appeal  to  mercy 
of  court  admissible,  such  advice  not  amounting  to  promise  of  im- 
munity. 

To  Sustain  Oonvlction  for  Murder  the  Oorpus  Delicti  must  be  es- 
tablished. Evidence  establishing  identity,  however,  need  not  be  posi- 
tive, but  may  be  circumstantial. 

Approved  in  Kugadt  v.  State,  38  Tex.  Cr.  692,  44  S.  W.  995,  and 
Gay  V.  State,  40  Tex.  Cr.  262,  49  S.  W.  618,  both  holding  evidence 
of  identification  may  be  established  by  circumstantial  evidence; 
State  V.  Barnes,  47  Or.  598,  85  Pac.  1000,  7  L.  R.  A.  (n.  s.)  186, 
holding  circumstantial  evidence  sufficient  to  prove  corpus  delicti  in 
murder  case. 

While  Naked,  Uncorroborated  Oonfession,  Standing  Alone,  is  insuf- 
ficient to  establish  corpus  delicti,  or  to  sustain  conviction,  still,  it 
when  taken  with  other  extrinsic  corroborative  circumstances,  it  pro- 
duces conviction  in  the  minds  of  jury  beyond  a  reasonable  doubt, 
it  will  be  sufficient. 

Approved  in  Kugadt  v.  State,  38  Tex.  Cr.  694,  44  S.  W.  996,  hold- 
ing confession  may  be  used  as  an  aid  to  circumstantial  evidence 
improving  corpus  delicti. 
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In  Order  to  Make  Oat  Corpus  Delicti,  it  is  necessary  to  prove  death 
of  deceased  by  violence,  and  to  show,  by  confession  or  otherwise, 
the  criminal  agency  of  accused  in  commission  of  crime. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  65  S.  W.  1061,  holding 
evidence  did  not  establish  corpus  delicti. 

29  Tex.  Ap.  46&-504,  16  S.  W.  302,  TAYLOB  v.  STATE. 

An  Indictment  Alleging  Embezzlement  of  Certain  Money,  to  wit, 
"$2,000,  said  money  being  of  the  value  of  $2,000,"  sufficiently  de- 
scribes property,  and  under  such  allegation  any  current  medium  may 
be  proved. 

Approved  in  Dowdy  v.  State  (Tex.  Cr.),  64  S.  W.  254,  holding 
money  being  sufficiently  described  in  indictment,  evidence  is  ad- 
missible to  show  its  character. 

Unnecessary  Words  and  Allegations  do  not  vitiate  an  indictment, 
and  may  be  rejected  as  surplusage. 

Reaffirmed  in  Clark  v.  State,  41-Tex.  Cr.  642,  66  S.  W.  621. 

^n  Indictment  for  Embezzlement  Under  Statute  is  Sufficient  if  it 
alleges  that  defendant  came  into  possession  of  property*'  by  virtue  of 
employment  as  agent,  and  that  he  embezzled,  misapplied,  and  con- 
verted same  to  his  own  use,  without  alleging  property  in  actual  cus- 
tody of  defendant  at  time  of  conversion. 

Approved  in  Dowdy  v.  State  (Tex.  Cr.),  64  S.  W.  253,  reaffirming 
rule;  Nassitts  v.  State,  36  Tex.  Cr,  6,  34  S.  W.  957,  holding  indict- 
ment fatally  defective  failing  to  allege  agreement  under  which  prop- 
erty held,  by  whom  defendant  intrusted,  or  disposition  to  be  made 
of  property;  Dent  v.  State,  43  Tex.  Cr.  148,  151,  65  S.  W.  632,  634, 
holding  indictment  against  accessory  alone  sufficient,  though  alleging 
details  of  crime  of  principal. 

29  Tex.  Ap.  604-^07,  16  8.  W.  296,  WHITTEK  v.  STATE. 

Paragraph  8,  Article  570,  Penal  Code,  Constmed.  Homicide  justi- 
fiable though  committed  at  a  time  after  deceased  had  abandoned 
stolen  property  and  was  fleeing  from  the  place  of  theft. 

Approved  in  Ex  parte  Evers,  29  Tex.  Cr.  564,  16  S.  W.  345,  hold- 
ing in  construction  of  statutes  legislative  intent  must  govern. 

29  Tex.  Ap.  509-521,  16  S.  W.  338,  BHEM  ▼.  STATE. 

Reasonable  Doubt  as  to  Sanity  of  Defendant  is  sufficient  to  reverse 
conviction. 

See  note,  17  L.  B.  A.  484. 

29  Tex.  Ap.  521-526»  16  a  W.  782,  EZZELL  v.  STATE. 

When  Bill  of  Exceptions  Contradicts  Record  as  to  a  Specific  Fact, 
the  bill  will  be  held  to  control  and  state  the  fact  correctly.  Hence, 
bill  of  exception,  showing  that  an  objection  to  evidence  of  appellant 
was  overruled,  and  that  evidence  went  to  jury,  will  be  considered 
as  stating  fact  correctly,  though  statement  of  fact  recites  that  evi- 
dence was  stricken  out. 

Approved  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452,  reaffirm- 
ing rule;  Isaacs  v.  State,  36  Tex.  Cr.  532,  38  S.  W.  42,  holding  bill 
must  show  that  contents  of  letter  objected  went  to  jury  and  that 
witness  was  not  an  expert. 

Under  Article  378a,  Penal  Code,  the  Repeal  of  Prohibition  Iaw 
did  not  affect  prosecutions  for  violations  thereof  prior  to  appeal; 
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offender  may  be  punished  as  though  law  still  in  force.  Such  statu- 
tory provision  i«  not  in  conflict  with  section  20,  article  16,  constitu- 
tion. 

Reaffirmed  in  Loveless  v.  State  (Tex.  Civ.),  49  S.  W.  602. 

Failnre  of  Oounty  Judge  to  Enter  upon  Minutes  of  commissioner's 
court  result  of  local  option  election,  as  prescribed  by  statute,  does 
not  invalidate  election,  nor  does  statute  making  such  entry,  or  a 
certified  copy  thereof  under  hand  and  seal  of  court,  prima  facie  evi- 
dence of  publication,  preclude  state  from  proving  publication  by  any 
other  legitimate  evidence. 

Approved  in  Beaty  v.  State,  53  Tex.  Cr.  435,  436,  110  S.  W.  450, 
451,  and  Gorman  v.  State,  52  Tex.  Cr.  329,  106  S.  W.  385,  both  re- 
affirming rule;  Dreshel  v.  State,  35  Tex.  Cr.  579;  34  S.  W.  933,  hold- 
ing where  certificate  defective  for  want  of  proper  authentication, 
entry  of  judge  provable  aliunde. 

Distinguished  in  Armstrong  v.  State  (Tex.  Cr.),  47  S.  W.  982, 
holding  evidence  of  witness  that  he  saw  publication  inadmissible 
without  first  showing  that  judge  had  failed  to  make  entry  upon 
minutes  of  court. 

Judge's  Signature  or  Authentication  of  Bill  of  Exceptions  does 
not  establish  the  validity  of  the  grounds  of  exception.  It  merely 
establishes  that  bill  was  presented  to  judge,  and  his  disposition 
thereof. 

Approved  in  Morales  v.  State,  36  Tex.  Cr.  247,  36  S.  W.  847,  re- 
affirming rule;  Mootry  v.  State,  35  Tex.  Cr.  455,  33  S.  W.  878, 
holding  certificate  of  judge  does  not  establish  that  facts  stated  in  bill 
were  proved  or  ground  of  objections  true;  Mallory  v.  State  (Tex. 
Cr.),  36  S.  W.  751,  holding  recital  that  evidence  objected  to  because 
not  res  gestae  does  not  establish  that  fact. 

Oonunissloners'  Oourt  has  Power  Independent  of  Petition  to  order 
election,  and  when  such  order  has  been  made  and  entered,  and  elec- 
tion held  thereunder,  the  court  will  not  go  beyond  it.  Hence  insuf- 
ficiency of  petition  no  ground  for  setting  aside  election. 

Reaffirmed  in  Dillard  v.  State,  31  Tex.  Cr.  471,  20  S.  W.  1107; 
Loveless  v.  State,  40  Tex.  Cr.  135,  49  S.  W.  99;  Cantwell  v.  State, 
47  Tex.  Cr.  522,  85  S.  W.  19;  Williama  v.  Davidson  (Tex.  Civ.),  70 
S.  W.  988. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Tolbert,  44  Tex.  Civ.  11,  101 
S.  W.  1016,  holding  election  upon  stock  law  void  because  petition 
designated   precinct   by   number   only. 

Distinguished  in  Furrh  v.  State,  6  Tex.  Civ.  224,  24  S.  W.  1127, 
holding  county  judge  inserting  boundaries  in  petition  for  election  to 
incorporate  town  for  school  purposes  renders  election  held  under 
petition  void. 

29  Tex.  Ap.  526-527,  16  a  W.  418,  JOHNSON  V.  STATE. 

Trial  Judge,  Who  upon  a  Former  Trial  for  a  Simple  Assault  acted 
as  private  prosecutor  and  prosecuted  defendant  therefor,  is  disquali- 
fied to  try  case  of  aggravated  assault  growing  out  of  the  same  trans- 
action. 

Approved  in  Barnes  v.  State,  47  Tex.  Cr.  464,  83  S.  W.  1125,  county 
judge  who  had  filed  divorce  papers  in  district  court  against  defend- 
ant in  aggravated  assault,  alleging  said  assault  and  cruel  and  abusive 
treatment  by  defendant,  is  disqualified  from  sitting  in  aggravated 
assault  case.    See  notes,  30  Amu  St.  Rep.  153;  25  L.  R.  A.  114. 
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29  Tex.  Ap.  527-529,  16  8.  W.  423,  MALTON  Y.  STATE. 

Where  upon  Appeal  Oxlgliial  Papers  are  Ordered  Sent  Up  Witli| 
Tranacript,  they  should  be  bo  forwarded  and  their  identity  verified 
by  proper  certificate  of  clerk,  separately  from  transcript.  Papers 
not  so  authenticated  will  not  be  considered  on  appeal. 

Beaffirmed  in  Bodgj^rs  ▼.  State  (Tex.  Cr.),  28  S.  W.  948. 

Use  of  Well  Understood  Abbreviations  in  Indictment  does  not 
render  it  defective. 

Approved  in  Purdy  v.  State,  50  Tex.  Cr.  320,  97  S.  W.  480,  apply- 
ing rule  to  use  of  abbreviation  "Aug."  for  "August"  in  indictment. 

Character  '*&"  Means  "and"  and  is  synonymous  therewith. 

Approved  in  Beedy  v.  Pinney,  118  Iowa,  280,  91  N.  W.  1070,  char- 
acter "&"  in  deed  to  L.  **&"  N.  means  ''and";  State  v.  McPherson, 
114  Iowa,  494,  87  N.  W.  422,  applying  rule  where  character  "&" 
used  in  indictment. 

29  Tex.  Ap.  530-632,  16  &  W.  340,  WHITE  v.  STATE. 

Bi^t  to  Besist  Arrest  Depends  on  whether  one  arresting  was  an  of- 
ficer and  made  himself  known  to  be  such  or  was  known  to  be  such. 

See  notes,  84  Am.  St.  Bep.  702;  42  L.  B.  A.  674. 

29  Tez.  Ap.  532-534,  16  S.  W.  339,  KINLEY  ▼.  STATE. 

llaterial  Allegations  of  Information  must  conform  to  those  of  com- 
plaint on  which  it  is  based.  A  want  of  such  conformity  is  fatal  to 
information;  hence  information  bad  where  complaint  charges  felony 
and  information  a  misdemeanor. 

Distinguished  in  State  v.  Bozum,  8  N.  D.  556,  80  N.  W.  480,  hold- 
ing information  can  be  filed  in  district  court,  for  any  offense  cov- 
ered by  allegations  of  complaint  or  growing  out  of  transaction  and 
of  which  accused  must  have  knowledge. 

29  Tex.  Ap.  536-537,  16  S.  W.  535,  WOFFOBD  v.  STATE.     . 

An  Indictment  for  Theft  Describing  Property  as  "$5,000  in  money 
of  the  value  of  five  thousand  dollars"  is  sufficient. 

Approved  in  Dalton  v.  State,  50  Tex.  Cr.  524,  98  S.  W.  856,  indict- 
ment for  theft  of  money  charging  theft  of  one  hundred  and  ten 
dollars  in  money  of  value  of  one  hundred  and  ten  dollars,  without 
giving  description  of  character  of  money  or  denomination  of  bills, 
is  sufficient. 

Distinguished  in  Perry  v.  State,  42  Tex.  Cr.  541,  61  S.  W.  401, 
holding  under  information  charging  theft  of  lawful  money  of  United 
States,  proof  of  theft  of  silver  certificates  or  national  bank  notes 
was  a  variance. 

29  Tez.  Ap.  537-538,  16  S.  W.  341,  OAKNADA  Y.  STATE. 

Confession  of  Defendant  is  not  Inadmissible  on  ground  that  con- 
fession was  induced  by  promise  of  immunity  or  favor,  unless  it 
appear  that  such  promise  was  made  positively  and  by  one  having 
authority. 

See  notes,  30  Am.  St.  Bep.  169;  18  L.  B.  A.  (n.  s.)  818,  820. 

Evidence  of  Witnesses  That  Alleged  Owner  of  Stolen  Property  in 
the  absence  of  defendant  pointed  same  out,  claimed  and  took  pos- 
session of  and  carried  it  away,  being  hearsay,  is  inadmissible  to 
prove  ownership;  and,  being  made  in  defendant's  absence,  is  res 
inter  alios  acta. 
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Reafarmed  in  Cannada  ▼.  State  (Tex.  Cr.),  24  S.  W.  514;  Thomp- 
son V.  State,  42  Tex.  Cr.  142,  57  S.  W.  806;  Hallow  v.  State,  42 
Tex.  Cr.  266,  58  S.  W.  1024.  Approved  in  Green  v.  State,  56  Tex.  Cr. 
601,  X20  S.  W.  1003,  holding  error  to  admit,  in  theft  case,  what  oc- 
curred between  alleged  accomplice  and  alleged  owner  of  stolen  hogs, 
and  their  declarations  with  reference  thereto,  in  absence  of  defend- 
ant; Hickey  v.  State,  45  Tex.  Cr.  302,  76  8.  W.  921,  holding  acts 
and  declarations  of  witnesses  who  had  never  visited  place  of  homi- 
cide till  day  after  its  commission  and  who  attempted  to  fix  place 
where  deceased's  head  lay,  inadmissible. 

29  Tex.  Ap.  539-^65,  16  &  W.  343,  EX  PABTE  EVSBa 

Mere  Intoxication  txom  Recent  Use  of  Ardent  Spirits  is  neither  a 
justification,  mitigation,  nor  excuse  for  any  sort  of  crime;  and  before 
such  intoxication  will  mitigate  penalty,  and,  in  murder,  before  it 
can  be  considered  in  determining  degree,  it  must  produce  temporary 
insanity. 

Approved  in  Sherar  v.  State,  30  Tex.  Ap.  351,  17  S.  W.  622,  hold- 
ing continuance  to  procure  testimony  to  establish  drunkenness  prop- 
erly refused  where  facts  set  up  in  application  raise  no  issue  of 
temporary  insanity;  Evers  v.  State,  31  Tex.  Cr.  325,  37  Am.  St.  Bep. 
814,  20  S.  W.  746,  reaffirming  rule,  but  holding  court  erred  in  fail- 
ure to  instruct  jury  to  consider  temporary  insanity  of  defendant  in 
determining  degree  of  crime  and  mitigation  of  penalty;  Vallereal 
V.  State  (Tex.  Cr.),  20  S.  W.  558,  holding  court  did  not  err  in  re- 
fusing to  charge  as  to  temporary  insanity  when  issue  not  raised; 
Kelley  v.  State,  31  Tex.  Cr.  226,  20  S.  W.  357,  holding  drunkenness 
not  excusing  burglary.     See  note,  36  L.  B.  A.  466,  483. 

Overruled  in  Lyle  v.  State,  31  Tex.  Cr.  112,  113,  114,  116,  117, 
118,  19  S.  W.  904,  905,  906,  907,  allowing  proof  of  drunkenness  to 
determine  whether  defendant  capable  of  making,  willfully  and  de- 
liberately and  with  premeditation,  false  statement  constituting  per- 
jury. 

29  Tex.  Ap.  682-586,  16  S.  W.  542,  BB00K8  Y.  STATE. 

Defendant  cannot  be  Convicted  of  Perjury  if  the  evidence  consists 
wholly  of  his  opposing  statements. 

Approved  in  Billingsley  v.  State,  49  Tex.  Cr.  621,  95  S.  W.  520, 
applying  rule  when  assignment  of  perjury  was  based  on  fact  that 
defendant  swore  to  certain  matter  before  justice  of  peace  and  after- 
ward made  contradictory  statement  under  oath  before  same  justice; 
Waters  v.  State,  30  Tex.  Ap.  290,  17  S.  W.  413,  holding  evidence 
of  prior  release  of  claim  insufficient  to  convict  for  perjury  in  swear- 
ing to  claim  against  estate. 

Indictment  for  Perjury  most  by  Its  Allegations  present  issue  show- 
ing materiality  of  assigned  perjury. 

Approved  in  Morris  v.  State,  47  Tex.  Cr.  424,  83  S.  W.  1127,  and 
Agar  V.  State,  29  Tex.  Ap.  606,  16  S.  W.  761,  both  following  rule. 
See  note,  124  Am.  St.  Bep.  669. 

29  Tex.  Ap.  586-^92,  16  8.  W.  544,  TWEEDLE  ▼.  STATE. 

Bill  of  Exceiitlon  must  Show  That  Question  Objected  to  was  an- 
swered, that  answer  was  admitted  in  evidence,  and  what  said  answer 
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was.  Bill  must  in  and  of  itself  be  sufficiently  full  to  disclose  all 
that  is  necessary  to  make  manifest  the  supposed   error. 

Beaffirmed  in  Sims  v.  State,  30  Tex.  Ap.  606,  18  S.  W.  410. 

Bemarks  of  Oonnsal  in  Argnment  are  not  Beverslble  Error  unless 
they  are  improper  and  of  such  nature  as  to  be  clearly  calculated  to 
prejudice  rights  of  defendant. 

See  note,  46  L.  B.  A.  651. 

29  Tex.  Ap.  592-595,  16  S.  W.  538,  HOW£LI«  V.  STATE. 

Several  Offenses  Embraced  in  Same  General  Definition,  punishable 
in  the  same  manner,  are  not  distinct  offenses,  but  may  be  charged 
conjunctively  in  the  same  count,  or  may  be  charged  in  same  indict- 
ment in  separate  counts. 

Beaffirmed  in  Laroe  v.  State,  30  Tex.  Ap.  375,  17  S.  W.  934.  See 
note,  32  Am.  St.  Bep.  692. 

In  Prosecution  Against  Overseer  of  Boad  for  Willfnlly  Failing,  neg- 
lecting, and  refusing  to  keep  the  road,  bridges,  and  causeways  free 
from  obstruction,  it  is  necessary  to  show  willful  dereliction  on  his 
part. 

Beaffirmed  in  Laroe  v.  State,  30  Tex.  Ap.  377,  17  S.  W.  936. 

29  Tex.  Ap.  595-596,  16  B.  W.  543,  JOBDAN  V.  STATE. 

Failure  of  Defendant  to  Testify  In  His  Own  Behalf  is  not  a  cir- 
cumstance against  him;  neither  can  it  be  alluded  to  or  commented 
upon  by  opposing  counsel.  Under  statutory  provisions  counsel  are 
strictly  prohibited  from  so  alluding  and  when  so  alluding  it  will  be 
regarded  as  reversible  error. 

Approved  in  State  v.  Baldoser,  88  Iowa,  57,  55  N.  W.  98,  reaffirm- 
ing rule;  Wilson  v.  State,  54  Tex.  Cr.  506,  113  S.  W.  530,  on  trial  for 
theft  it  is  error  to  permit  state  to  ask  defendant  on  cross-examina- 
tion whether  his  testimony  was  same  on  former  trial,  and  to  allude 
in  argument  to  fact  that  defendant  had  failed  to  testify  as  to  alibi 
in  former  trial;  Dorrs  v.  siate  (Tex.  Cr.),  40  S.  W.  313,  at  a  subse- 
quent trial  state  cannot  show  that  at  previous  trial  defendant  failed 
to  testify. 

29  Tex.  Ap.  596-597,  16  8.  W.  422,  McOEE  V.  STATE. 

Conditional  Pardon  Does  not  Bestore  Competency  of  a  convicted 
felon  to  testify  as  a  witness. 

Beaffirmed  in  concurring  opinion,  Gaskins  v.  State  (Tex.  Cr.),  38 
S.  W.  471. 

Miscellaneous. — ^McGee  v.  State,  31  Tex.  Cr.  72,  19  S.  W.  765,  re- 
ferring generally  to  principal  case  on  former  appeal. 

29  Tex.  Ap.  597-^99,  16  S.  W.  532,  PABES  V.  STATE. 

Where  There  Is  No  Evidence  Supporting  One  or  More  Counts  of  an 
indictment,  the  court  need  not  submit  such  counts  to  jury,  but  may 
require  such  counts  to  be  dismissed,  or  may  instruct  jury  to  dis- 
regard same  or  to  return  a  verdict  of  not  guilty  upon  them. 

Approved  in  Coates  v.  State,  31  Tex.  Cr.  261,  20  S.  W.  586,  holding 
<;ourt  properly  limited  and  restricted  jury  to  the  night-time  burglary. 

Where  Indictment  Contains  Several  Counts,  charge  of  court  lim- 
iting jury  to  one  count  only  is  tantamount  to  an  election  by  state 
to  rely  upon  that  count  alone. 

5  Tex.  Notes— 53 
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Approved  in  Stephens  v.  State,  36  Tex.  Cr.  386,  37  S.  W.  425, 
reaffirming  rule;  Wells  v.  State,  52  Tex.  Cr.  154,  106  S.  W.  820,  ap- 
plying rule  where  evidence  developed  two  different  dates  as  to  when 
alleged  offense  occurred  and  charge  confined  jury  to  certain  date; 
Blackwell  v.  State,  51  Tex.  Cr.  25,  100  S.  W.  775,  where  in  rape  in- 
dictment contained  five  counts  alleging  different  dates  and  no  elec- 
tion made  by  state  or  by  court  in  charge,  general  verdict  is  sustained; 
Parks  V.  State,  46  Tex.  Cr.  106,  79  8.  W.  303,  where  on  former  trial 
court  submitted  only  one  of  several  counts  in  indictment  charging 
one  transaction,  it  is  error  to  submit  such  other  counts  on  subse- 
quent trial;  Smith  v.  State,  34  Tex.  Cr.  123,  29  S.  W.  775,  holding 
election  necessary,  court  in  submitting  one  count  only  practically 
made  election;  Powell  v.  State  (Tex.  Cr.),  24  S.  W.  515,  holding 
charge  correct  limiting  consideration  of  jury  to  count  charging  theft; 
Thompson  ▼.  State  (Tex.  Cr.),  55  S.  W.  331,  holding  verdict  con- 
strued to  refer  to  count  submitted  to  jury. 

Distinguished  in  Carr  v.  State,  36  Tex.  Cr.  4,  34  S.  W.  949,  hold- 
ing where  evidence  supports  both  counts,  no  election  can  be  required 
and  general  verdict  can  be  entered  upon  either. 

29  Tex.  Ap.  599-604,  16  S.  W.  652,  AIKSWOBTH  ▼.  8TATB. 

Charge  Omitting  to  Define  "Malice"  and  *<MaUce  Aforethonglit'* 
essential  elements  of  murder,  is  erroneous,  and  is  not  cured  by  a 
definition  of  expressed  and  implied  malice. 

Approved  in  Callahan  v.  State,  30  Tex.  Ap.  276,  17  S.  W.  257,  re- 
affirming rule;  Washington  v.  State  (Tex.  Ap.),  16  S.  W.  653,  re- 
versing conviction  under  the  rule;  Jackson  v.  State,  31  Tex.  Cr.  554, 
21  S.  W.  367,  holding  charge  as  to  malice  in  strict  conformity  with 
rule  laid  down  in  principal  case;  Harrell  v.  State,  41  Tex.  Cr.  508, 
55  S.  W.  824,  reversing  judgment  where  court  failed  to  give  proper 
definition  of  malice. 

Distinguished  in  Martinez  v.  State,  30  Tex.  Ap.  136,  28  Am.  St. 
Bep.  895,  16  S.  W.  768,  holding  charge  fully  defined  malice  and 
malice  aforethought. 

29  Tex.  Api  605-606,  16  B,  W.  761,  AOAB  ▼.  STATE. 

Indictment  for  Perjury  must  Show  Materiality  of  false  statement 
upon  which  perjury  is  assigned. 

Approved  in  Billingsley  v.  State,  49  Tex.  Cr.  621,  95  S.  W.  520, 
following  rule.    See  note,  124  Am.  St.  Bep.  666. 

29  Tex.  Ap.  607-608,  16  8.  W.  780,  EPSON  v.  STATE. 

Where  State  Prores  an  Incriminatiye  act  of  defendant,  latter  is 
entitled  to  all  that  relates  to  or  is  explanatory  thereof. 

Approved  in  Jackson  v.  State,  55  Tex.  Cr.  86,  131  Am.  St.  Bep. 
792,  115  S.  W.  266,  where  in  homicide  caused  by  alleged  abortion, 
state  introduced  evidence  showing  accused  visited  deceased  on  day 
of  alleged  crime,  accused  may  show  innocent  purpose  in  making 
visit. 

29  Tex.  Ap.  608-614,  16  B,  W.  766,  MENBEZ  ▼.  STATE. 

I>efendant  Testifying  In  His  Own  Behalf  assumes  attitude,  place^ 
and  liability  attached  to  witnesses  in  general;  hence,  state  per- 
mitted to  recall  and  further  examine  defendant. 
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Approved  in  Jackson  v.  State,  33  Tex.  Cr.  286,  47  Am.  St.  Rep. 
31,  26  S.  W.  195,  holding  credibility  of  defendant  as  a  witness  may 
be  impeached  by  showing  conviction  for  burglary,  etc.;  Hutchins  v. 
State,  33  Tex.  Cr.  300,  26  S.  W.  399,  holding  defendant  may  be 
asked,  for  purpose  of  impeachment,  whether  he  had  been  previously 
arraigned  on  similar  charge;  Miranda  v.  State  (Tex.  Cr.),  50  S.  W. 
714,  holding  proper  to  ask  defendant  if  he  had  been  indicted  and 
acquitted  by  turning  state's  evidence;  Hamilton  v.  State  (Tex.  Cr.), 
60  S.  W.  40,  allowing  defendant  to  be  recalled  after  having  been 
examined  and  cross-examined. 

Under  Indictment  Charging  Murder  in  Common  Form  state  may. 
prove  homicide  committed  in  perpetration  of  robbery,  rape,  arson  or 
burglary. 

Approved  in  Jones  v.  State,  53  Tex.  Civ.  136,  126  Am.  St.  Bep. 
776,  110  S.  W.  742,  following  rule.  See  notes,  12  L.  R.  A.  (n.  s.) 
938;  63  L.  R.  A.  361,  393,  400. 

29  Tex.  AiK  614-617,  16  8.  W.  665,  HOOPER  ▼.  STATE. 

A  Befnsal  to  Postpone  Where  Testimony  Desired  to  be  Procured 
is  substantially  supplied  by  other  testimony  at  trial  is  not  ground 
for  a  new  trial. 

Reaffirmed  in  McKinney  v.  State,  3  Wyo.  729,  30  Pac.  297,  16  L. 
R.  A.  710. 

To  Constitute  Assault  With  Intent  to  Commit  Murder,  two  things 
must  concur,  to  wit:  Assault  with  malice  and  specific  intent  to  kill. 
Charge  containing  these  constituent  elements  is  sufficient. 

Approved  in  Passmore  v.  State  (Tex.  Cr.),  64  S.  W.  1040,  reaffirm- 
ing rule;  Mosely  ▼.  State  (Tex.  Cr.),  70  S.  W.  547,  upholding  instruc- 
tion, where,  defendant  pleaded  self-defense,  requiring  jury  to  believe 
beyond  reasonable  doubt  was  made  with  malice  aforethought  and 
with  intent  to  murder;  Williams  v.  State,  38  Tex.  Cr.  145,  41  S.  W. 
626,  holding  unnecessary  for  court  to  submit  statutory  criterion  of 
the  offense  charged,  assault  with  intent  to  murder;  Botsch  v.  State, 
43  Neb.  503,  61  N.  W.  730,  holding  evidence  insufficient  to  sustain 
conviction  of  an  assault  with  intent  to  commit  murder. 

Inferences  "will  not  be  Indulged  to  8ui»ply  Omissions  in  bill  of  ex- 
ceptions. 

Approved  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452,  follow- 
ing rule. 

29  Tez.  Ap.  618-621,  16  8.  W.  750,  POBEZ  ▼.  STATE. 

Where  Owner  Sees  Thief  in  Possession  of  His  Stolen  Property  he 
may  pursue  and  arrest  him  without  warrant  and  recover  property; 
if  thief  kills  pursuer  he  cannot  justify  because  of  want  of  warrant. 

See  note,  66  L.  R.  A.  365. 

29  Tex.  Ap.  621-625,  16  S.  W.  548,  WAIiKEB  Y.  STATE. 

Mere  Presence  of  Party  at  Place  of  Oonmiission  of  Crime,  or  mere 
knowledge  that  same  is  about  to  be  or  is  being  or  has  been  com- 
mitted, or  failure  to  give  alarm,  or  silence  or  supposed  concealment 
of  offense,  do  not  constitute  one  a  principal  offender. 

Approved  in  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  hold- 
ing mere  knowledge  that  offense  had  been  committed  and  remaining 
silent  thereto  will  not  make  one  a  principal. 
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so  Tez.  Ap.  1-42,  16  8.  W.  763,  DXTKOAN  ▼.  STATE.' 
A  Oontinuance  is  Properly  Befused  where  the  absent  testimony  itf 

not  probably  true. 

Approved  in  May  t.  State  (Tex.  Cr.),  20  8.  W.  397,  and  McKinney 

▼.  State,  3  Wyo.  729,  30  Pac.  297,  16  L.  B.  A.  710,  both  refusing 

continuance  under  rule. 

30  Tez.  Ap.  42-57,  16  8.  W.  761,  FBIZZELL  v.  STATE. 

The  Change  of  Venue  by  the  Court  on  Its  Own  Motion  to  anyl 
county  in  its  own  or  an  adjoining  district  will  not  be  reviewed  unless 
prejudice  is  shown. 

Reaflarmed  in  Robinson  v.  State  (Tex.  Cr.),  63  S.  W.  870.  Ap- 
proved in  Murphy  v.  District  Court,  14  N.  D.  547,  105  N.  W.  730, 
where  granting  change  of  venue  by  trial  court  presumed  proper  ex- 
ercise of  discretion  there  being  no  proof  to  contrary. 

The  Judgment  will  not  be  Beversed  for  improper  remarks  of  coun- 
sel where  no  injury  is  shown. 

Approved  in  Ball  v.  State  (Tex.  Cr.),  78  S.  W.  509,  holding  re- 
marks of  attorney  that  if  ever  a  man  swore  lie  on  witness-stand 
defendant  swore  one  and  that  defendant  was  as  guilty  a  scoundrel 
and  liar  as  was  ever  tried,  not  ground  for  reversal  where  instruction 
to  disregard  them  not  asked;  Wolff orth  v.  State,  31  Tex.  Cr.  400, 
20  S.  W.  744,  refusing  new  trial  where  exceptions  were  not  taken. 
See  note,  46  L.  R.  A.  653. 

When  the  Court  has  Charged  "Reasonable  Doubt"  as  to  the  whole 
case,  it  is  not  error  to  fail  to  apply  it  to  each  degree  of  murder. 

Approved  in  Smith  v.  State  (Tex.  Cr.),  78  S.  W.  517,  reaflarming 
rule;  Hull  v.  State  (Tex.  Cr.),  80  S.  W.  381,  reaffirming  rule  in  ab- 
sence of  request  that  reasonable  doubt  be  applied  to  any  special  phase 
of  the  case;  Edens  v.  State,  41  Tex.  Cr.  526,  55  S.  W.  816,  refusing 
special  charges  on  reasonable  doubt. 

30  Tez.  Ap.  61-64,  16  8.  W.  769,  ULBICH  Y.  STATE. 

Decision  on  Motion  for  New  Trial  will  not  be  disturbed  unless 
manifestly  wrong. 
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Approved  in  Pickett  ▼.  State,  56  Tex.  Cr.  71,  118  S.  W.  1040,  re- 
fusing to  disturb  order  overruling  motion  for  new  trial  where  thero 
was  no  bill  of  exceptions  showing  injury  to  appellant. 

30  Tex.  Ap.  64-71,  16  8.  W.  770,  ICASSIE  Y.  8TATB. 

A  Continuance  is  Properly  Befnsed  where  defendant  is  negligent 
in  having  process  for  witnesses  issued,  and  where  the  evidence  is 
not  material. 

Approved  in  Pruitt  v.  State,  30  Tex.  Ap.  158,  16  S.  W.  774,  re- 
affirming rule;  Ray  v.  State  (Tex.  Cr.),  75  8.  W.  800,  holding  appli- 
cation for  continuance  based  on  newly  discovered  evidence  properly 
refused  where  evidence  merely  cumulative;  Goldsmith  v.  State,  32 
Tex.  Cr.  115,  22  S.  W.  406,  holding  absent  testimony  immaterial; 
LaflPerty  v.  State  (Tex.  Cr.),  24  S.  W.  508,  refusing  continuance 
where  evidence  not  material. 

A  Killing  is  Jostiflable  When  the  Husband  takes  the  deceased  in 
the  act  of  adultery  with  his  wife. 

Distinguished  in  Ex  parte  Jones,  31  Tex.  Cr.  448,  20  S.  W.  985, 
refusing  bail  where  defendant  killed  deceased  at  a  time  when  his 
insulted  relative  was  not  present;  Pickens  v.  State,  31  Tex.  Cr.  556, 
21  S.  W.  363,  where  deceased  was  not  killed  in  the  act  of  adultery; 
Jones  V.  State,  33  Tex.  Cr.  496,  47  Am.  St.  Rep.  50,  26  S.  W.  1084, 
reversing  where  court  failed  to  charge  on  insulting  conduct  toward 
defendant's  wife. 

Where  Defendant  Armed  Himflelf  for  the  purpose  of  killing  his 
wife's  paramour,  held  the  killing  would  not  be  on  sudden  passion, 
reducing  the  crime  to  manslaughter. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  639,  37  Am.  St.  Rep.  843, 
21  S.  W.  928,  where  defendant  had  threatened  to  kill  any  officer 
who  arrested  him;  Morrisod  v.  State,  39  Tex.  Cr.  521,  47  S.  W.  370, 
reversing  for  failure  to  charge  on  manslaughter  under  the  facts. 
Bee  note,  5  L.  R.  A.  (n.  s.)  811. 

Distinguished  in  Venters  v.  State  (Tex.  Cr.),  83  S.  W.  836,  hold- 
ing under  fact  defendant  entitled  to  instruction  on  manslaughter. 

SO  Tex.  Ap.  71-92,  20  8.  W.  202,  EX  PARTE  RANKIN. 

Instance  of  Facta  8ufllclent  to  Entitle  One  arrested  for  murder  to 
bail. 

Approved  in  Ex  parte  Smith  (Tex.  Cr.),  76  S.  W.  917,  where  re- 
lator charged  with  murder  held  entitled  to  bail. 

30  Tex.  Ap.  92-93,  16  S,  W.  661,  8GR0OaiN  v.  STATE. 

Miscellaneous. — Cited  in  Scroggins  v.  State,  32  Tex.  Cr.  73,  22  S. 
W.  45,  referring  to  original  case  on  second  appeal;  State  v.  Meyer, 
135  Iowa,  509,  124  Am.  St.  Rep.  291,  113  N.  W.  323,  holding  child 
pix  years  old  sensible  of  impropriety  of  falsehood  competent  to  tes- 
tify, though  unable  to  define  "oath"  and  "testimony." 

80  Tex.  Ap.  94-95,  16  8.  W.  756^  8CHUI.TZ  ▼.  STATE. 

Instance  of  Facts  Requiring  Instruction  as  to  Distinction  between 
trespass  of  personal  property  and  theft. 

Approved  in  Jones  v.  State,  54  Tex.  Cr.  38,  111  S.  W.  654,  holding 
evidence  required  instruction  upon  law  of  circumstantial  evidence; 
Taylor  v.  State,  50  Tex.  Cr.  379,  97  S.  W.  474,  and  State  v.  Shep- 
herd, 63  Kan.  547,  66  Pac.  237,  both  holding  where  defense  was  that 
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property  was  taken  for  temporary  purpose  charge  that  "felonious 
intent"  means  to  deprive  owner  permanently,  not  temporarily  of 
his  property  should  have  been  given. 

SO  Tex.  Ap.  95-118,  16  S.  W.  757,  M0BBI8  V.  STATE. 

A  Witness  Who  Is  not  an  Expert  may  testify  as  to  the  condition 
of  the  body  of  the  deceased  when  found,  and  the  character  of  the 
wounds. 

Approved  in  Williams  ▼.  State  (Tex.  Cr.),  65  S.  W.  1061,  where 
clothes  identified  and  skeleton  found,  held  sufficient  to  establish 
corpus   delicti. 

It  is'  not  Error  to  Permit  the  Judgment  on  the  Verdict  to  be  en- 
tered nunc  pro  tunc  at  the  next  term  of  the  trial  court  and  while 
the  appeal  is  pending. 

Approved  in  Kingsbury  v.  State,  37  Tex.  Cr.  265,  39  S.  W.  366, 
correcting  judgment  of  burglary  to  one  of  theft. 

Distinguished  in  Quarles  v.  State,  37  Tex.  Cr.  365,  39  S.  W.  670, 
reversing  where  trial  court  entered  the  recognizance  after  appeal 
was  taken;  and  see  Quarles  v.  State,  40  Tex.  Cr.  354,  50  S.  W.  457, 
to  same  effect;  Browning  v.  State,  54  Neb.  208,  see  74  N.  W.  633, 
reversing  judgment  where  there  was  no  arraignment  or  plea  of  de- 
fendant. 

In  Murder  Trial  Testimony  That  Witness  had  Found  another  dead 
body  several  miles  distant  from  that  of  deceased  admissible  in  proof 
of  res  gestae,  and  to  show  motive  and  intent. 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  291,  97  S.  W.  102,  hold- 
ing where  two  persons  killed  at  same  time  on  trial  of  defendant  for 
killing  one  it  is  admissible  to  show  the  killing  of  other  and  nature 
of  wounds  as  part  of  res  gestae.  See  note,  62  L.  B.  A.  204,  211,  277, 
320. 

A  Iietter  Fonnd  in  Defendant's  Possession  Purporting  to  be  from 
deceased  to  defendant  asking  him  to  take  care  of  deceased's  property 
but  proved  to  be  in  defendant's  handwriting  admissible  to  show 
defendant's  guilt. 

Approved  in  Stokes  v.  State  (Ark.),  71  S.  W.  250,  holding  in  trial 
for  murder  letters  from  wife  of  deceased  to  defendant  addressing 
him  in  endearing  terms  admissible. 

Evidence  of  the  Finding  of  I>eceased'B  Watch  In  a  Well  several 
months  after  the  alleged  murder  admissible. 

Approved  in  State  v.  Barnes,  47  Or.  602,  85  Pac.  1001,  7  L.  B.  A. 
(n.  8.)  181,  holding  circumstance  of  finding  deceased's  diamond  ring 
wrapped  in  tinfoil  in  sack  of  potatoes  of  defendant  admissible. 

Arraignment  of  Defendant  After  Jury  had  been  impaneled  and 
sworn  not  reversible  error. 

Approved  in  State  v.  Horine,  70  Kan.  259,  78  Pac.  412,  reaffirm- 
ing rule. 

SO  Tex.  Ap.  11&-119,  28  Am.  St.  Bep.  893,  16  S.  W.  765,  LYLE  ▼. 
STATE. 

A  Table  Containing  a  Hole  Through  Which  Poker  Chips  are  dropped 
for  the  proprietor  when  a  game  is  played  is  not  a  gaming-table. 

Approved  in  Coleman  v.  State,  48  Tex.  Cr.  202,  87  S.  W.  153,  hold- 
ing one  who  merely  furnishes  table  on  which  to  play  game  of  craps 
not  guilty  of  keeping  and  exhibiting  gaming-table;  Hairston  v.  State, 
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34  Tex.  Cr.  347,  30  S.  W.  812,  where  proprietor  simply  exacted  a 
percentage  on  the  game.  See  notes,  121  Am.  St.  Bep.  700,  701;  17 
L.  B.  A.  (n.  8.)  1212. 

30  Tex.  Ap.  119-129,  16  8.  W.  761,  lACT  v.  STATE. 

Where  the  Alleged  Prejudicial  Document  on  which  a  change  of 
▼enue  was  sought  was  not  embraced  in  the  bill  of  exceptions  to 
the  refusal  of  the  motion,  held  it  would  not  be  considered. 

Approved  in  Adams  v.  State,  35  Tex.  Cr.  294,  33  8.  W.  355,  re- 
affirming rule;  Miller  v.  State,  31  Tex.  Cr.  635,  37  Am.  St.  Bep.  838, 
21  S.  W.  928,  refusing  to  consider  exceptions  where  evidence  not  set 
out;  Wright  v.  State,  40  Tex.  Cr,  448,  50  S.  W.  940,  where  no  bill 
of  exceptions  was  taken. 

50  Tex.  Ap.  129-139,  28  Am.  St.  Bep.  895,  16  8.  W.  767,  MABTINIIZ 

Y.  STATE. 

A  Charge  on  Malice  to  the  Effect  that  it  is  a  condition  of  mind 
which  shows  a  heart  regardless  of  social  duty,  and  fatally  bent  on 
mischief,  is  sufficient. 

Approved  in  Jones  v.  State,  50  Tex.  Cr.  331,  96  S.  W.  931,  Counell 
V.  State,  46  Tex.  Cr.  262,  81  S.  W.  747,  Jackson  v.  State,  31  Tex.  Cr. 
554,  21  S.  W.  367,  Harrell  v.  State,  39  Tex.  Cr.  229,  45  S.  W.  588, 
Ingram  v.  State  (Tex.  Cr.),  43  S.  W.  518,  Bean  v.  State  (Tex.  Cr.), 

51  S.  W.  946,  Logan  v.  State  (Tex.  Cr.),  53  S.  W.  695,  Patterson  v. 
State  (Tex.  Cr.),  60  S.  W.  560,  all  sustaining  similar  charges;  Cain 
V.  State,  42  Tex.  Cr.  214,  217,  218,  59  S.  W.  277,  279,  holding  defini- 
tion of  ''malice  aforethought"  as  wicked  and  mischievous  intent  with 
which  a  man  willfully  does  a  wrongful  act  sufficient;  Stevens  v. 
State,  42  Tex.  Cr.  176,  59  S.  W.  550,  holding  charge  upon  malice 
sufficient.     See  note,  33  Am.  St.  Bep.  421. 

30  Tex.  Ap.  151-153,  16  8.  W.  764,  MILONTBEE  Y.  STATE. 

Where  the  Indictment  Alleged  the  Name  of  the  Injured  Party  to 
be  "William  Seaffers,"  and  the  proof  showed  it  to  be  "William  Sea- 
forth,"  held  variance  is  fatal. 

Distinguished  in  Cline  v.  State,  34  Tex.  Cr.  416,  31  S.  W.  176, 
holding  "Helmer"  and  "Hillmer''  idem  sonans. 

30  Tex.  Ap.  153-156,  16  8.  W.  760,  WIUJAMS  Y.  STATE. 

Where  the  Execution  of  a  Bill  of  Sale  can  be  proved  by  the  sub- 
scribing witnesses,  held  it  is  unnecessary  to  file  it  three  days  before 
the  trial. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  199,  101  S.  W.  228,  hold- 
ing recorded  marriage  license  and  return  certificate  not  admissible 
because  not  filed  three  days  before  trial;  Godwin  v.  State,  44  Tex. 
Cr.  602,  73  S.  W.  806,  holding  bill  of  sale  not  admissible  in  absence 
of  proof  of  execution  by  subscribing  witness;  Territory  v.  Claypool, 
11  N.  M.  577,  71  Pac.  465,  holding  bill  of  sale  admissible  in  evidence 
though  not  properly  witnessed  and  acknowledged  as  required  by  law; 
Lockwood  v.  State,  32  Tex.  Cr.  138,  22  S.  W.  413,  admitting  bill  of 
sale  though  it  was  not  recorded  or  acknowledged. 

Theft  cannot  be  Committed  by  One  who  acquired  possession  of  the 
property  in  good  faith. 

Approved  in  Peters  v.  State,  49  Tex.  Cr.  366,  91  S.  W.  225,  holding 
defendant  having  obtained  possession  with  consent  of  owner  indict- 
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ment  for  subsequent  appropriation  should  have  been  under  bailment 
statute.    See  note,  87  Am.  St.  Bep.  44. 

30  Tex.  Ap.  156-160,  16  &  W.  773,  PBUITT  ▼.  STATE. 

A  Oontlnaance  is  Properly  Refused  where  the  absent  evidence  is 
immaterial  and  not  probably  true. 

Approved  in  Foreman  v.  State,  33  Tex.  Cr.  277,  26  S.  W.  212, 
Millirons  v.  State,  34  Tex.  Cr.  13,  28  S.  W.  686,  Gallagher  v.  State, 
34  Tex.  Cr.  307,  30  S.  W.  557,  Land  ▼.  State,  34  Tex.  Cr.  340,  30 
S.  W.  790,  De  Alberts  v.  State,  34  Tex.  Cr.  511,  31  S.  W.  393,  Bar- 
ton V.  State,  34  Tex.  Cr.  614,  31  S.  W.  671,  LafPerty  v.  State  (Tex. 
Cr.),  24  S.  W.  508,  Millirons  v.  State  (Tex.  Cr.),  28  S.  W.  686,  and 
Chapman  v.  State  (Tex.  Cr.),  30  S.  W.  225,  all  refusing  continuance 
under  rule;  Bay  v.  State  (Tex.  Cr.),  75  S.  W.  800,  802,  and  Wilson 
▼.  State,  45  Tex.  Cr.  63,  73  S.  W.  965,  both  holding  continuance 
properly  refused  where  testimony  of  absent  witness  cumulative  and 
not  material;  Ellis  v.  State,  30  Tex.  Ap.  604,  18  S.  W.  140,  where 
absent  evidence  would  not  affect  the  result;  Goldsmith  v.  State,  32 
Tex.  Cr.  115,  22  S.  W.  406,  where  absent  testimony  was  insignificant. 

Where  the  Jury  First  Arrived  at  a  Verdict  by  Lot,  and  then  disre- 
garded it,  held  not  ground  for  new  trial. 

Approved  in  McAnally  v.  State  (Tex.  Cr.),  57  S.  W.  833,  follow- 
ing rule;  Grady  v.  State,  49  Tex.  Cr.  4,  90  S.  W.  39,  and  Cravens  v. 
State,  55  Tex.  Cr.  521,  117  S.  W.  158,  both  holding  verdict  not  bad 
because  jury  drew  lots  as  to  term  of  imprisonment  as  experiment 
before  deciding  without  agreeing  to  be  bound  by  result;  Driver  v. 
State,  37  Tex.  Cr.  166,  38  S.  W.  1023,  granting  new  trial  where  ver- 
dict was  decided  by  lot. 

Distinguished  in  Sanders  v.  State,  45  Tex.  Cr.  519,  108  Am.  St. 
Bep.  973,  78  S.  W.  519,  reversing  judgment  where  juror  so  obtained 
verdict  as  to  term  of  imprisonment,  it  not  being  clear  that  they 
afterward  abandoned  it. 

30  Tex.  Ap.  160-203,  28  Am.  St.  Bep.  899,  16  8.  W.  903,  CHILDEBS 
Y.  STATE. 

Evidence  That  Defendant,  Who  was  a  Stranger,  had  Been  Informed 
before  the  homicide  that  deceased  was  a  dangerous  man,  is  admissi- 
ble to  show  a  reasonable  apprehension  of  bodily  harm  on  defendant's 
part. 

Approved  in  Cole  v.  State,  48  Tex.  Cr.  444,  88  S.  W.  343,  holding 
defendant  entitled  to  show  threats  he  had  heard  deceased  make 
against  life  of  a  third  person;  Pettis  v.  State,  47  Tex.  Cr.  75,  81 
S.  W.  317,  holding  where  such  evidence  is  introduced  state  has  right 
to  prove  general  reputation  of  deceased  as  being  peaceful  law-abiding 
man;  Dodson  v.  State,  44  Tex.  Cr.  203,  204,  70  S.  W.  970,  971,  hold- 
ing defendant  entitled  to  prove  that  previous  to  homicide  deceased 
had  told  him  that  he  had  served  term  in  the  penitentiary  for  murder. 
See  notes,  29  Am.  St.  Rep.  256;  35  Am.  St.  Bep.  205;  46  Am.  St. 
Bep.  20;  124  Am.  St.  Bep.  1021,  1030;  3  L.  B.  A.  (n.  s.)  354,  372,  373. 

Distinguished  in  Connell  v.  State,  45  Tex.  Cr.  153,  75  S.  W.  515, 
holding  where  deceased  and  defendant  were  not  strangers  to  each 
other  specific  acts  of  violence  on  part  of  deceased  toward  others  not 
involved  in  crime  charged  are  not  admissible;  Skaggs  v.  State,  31 
Tex.  Cr.  564,  21  S.  W.  257,  under  facts  of  this  case,  rejecting  evi- 
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dence  offered  by  defendant  of  deceased's  violent  character;  Bowman 
V.  State  (Tex.  Cr.),  21  S.  W.  48,  excluding  evidence  of  acts  to  show 
deceased  was  dangerous;  Heffington  v.  State,  41  Tex.  Or.  320,  54 
S.  W.  757,  758,  excluding  evidence  of  an  act  committed  by  deceased 
prior  to  the  killing  to  show  dangerous  character. 

Evidence  Taken  on  the  Hearing  of  a  Writ  of  Habeas  Oorpna  ia  in- 
admissible against  defendant  on  his  trial. 

Approved  in  Brown  v.  State,  55  Tex.  Or.  578,  579,  118  S.  W.  142, 

143,  holding  testimony  taken  before  justice  of  peace  while  holding 
court  of  inquiry  would  not  be  admissible  at  trial  of  accused;  dis- 
senting opinion  in  Pratt  v.  State,  53  Tex.  Or.  291,  292,  109  S.  W. 

144,  majority  holding  testimony  of  witness  on  former  trial  who  has 
since  died  may  be  reproduced  on  second  trial;  dissenting  opinion, 
Cline  V.  State,  36  Tex.  Cr.  363,  37  S.  W.  727,  majority  excluding 
testimony  of  witness  taken  at  examining  trial,  where  witness  died 
since. 

30  Tex.  Ap.  203-267,  16  8.  W.  978,  OONZAIiES  Y.  STATE. 

"Instance  of  Charge  Covering  Murder,  manslaughter,  and  self-de- 
fense," held,  sufficient  under  the  facts  herein. 

Approved  in  Parker  v.  State,  33  Tex.  Cr.  122,  21  S.  W.  604,  sustain- 
ing similar  charge  on  self-defense;  McCandless  v.  State,  42  Tex.  Cr.  62, 
57  S.  W.  674,  where  the  whole  charge  wae  held  sufficient  but  not 
commendable;  Swanner  v.  State  (Tex.  Cr.),  58  S.  W.  73,  sustaining 
charge,  although  words  provoking  the  difficulty  were  not  submitted; 
Matthews  v.  State,  42  Tex.  Cr.  47,  58  S.  W.  89,  sustaining  charge, 
though  acts  of  provocation  not  submitted.  See  note,  109  Am.  St.  Rep. 
815. 

Where  Remarks  of  Counsel  Concerning  Def endantfs  Credibility  as  a 
witness  were  corrected  by  the  court,  held  not  reversible  error. 

Approved  in  Wolflforth  v.  State,  31  Tex.  Cr.  400,  20  S.  W.  744,  re- 
fusing to  reverse  where  no  exception  was  taken.  See  note,  46  L.  R.  A. 
663. 

30  Tez.  Ap.  269-273,  17  S.  W.  258,  WHITCOMB  Y.  STATE. 

Where  Defendants  were  Charged  With  Unlawfully  permitting  their 
place  of  business  to  be  open  on  Sunday,  held,  a  charge  of  the  whole  of 
article  186  of  Penal  Code  was  error. 

Distinguished  in  Harwell  v.  State  (Tex.  Cr.),  53  S.  W.  623,  sustain- 
ing charge  of  article  379,  Penal  Code,  where  court  properly  limited  it. 

Permitting  Men  to  Enter  a  Saloon  by  a  Side  Door,  and  closing  it 
after  them,  is  keeping  a  saloon  "open,"  within  the  meaning  of  the 
statute. 

Approved  in  Annstrong  v.  State,  47  Tex.  Cr.  510,  84  S.  W.  828, 
holding  evidence  that  number  of  persons  mostly  regular  customers 
congregated  in  defendant's  place  of  business  on  Sunday  sufficient  to 
support  conviction  for  keeping  place  open  for  traffic  on  Sunday  with- 
out proof  of  sales;  Knox  v.  State  (Tex.  Cr.),  77  S.  W.  14,  holding 
evidence  sustained  conviction  under  statute  of  keeping  saloon  open  on 
ele<}tion  day;  Kitchens  v.  State,  44  Tex.  Cr.  218,  70  S.  W.  83,  holding 
evidence  that  other  rooms  in  building  occupied  by  saloon  were  ac- 
cessible to  persons  and  drinks  sent  in  to  them  sufficient  to  support 
conviction  under  statute  of  keeping  saloon  open  on  election  day; 
Caskey  v.  State  (Tex.  Cr.),  62  S.  W.  754,  sustaining  conviction  where 
defendant  let  parties  in  through  the  rear  door. 
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A  Verdict  and  Judgment  ABsessing  Defendants  jointly  with  a  fine 
of  twenty-five  dollars  is  void. 

Approved  in  Hines  v.  State,  48  Tex.  Cr.  24,  85  8.  W.  1057,  and  Ed- 
wards V.  Stat«  (T€X.  Cr.),  75  S.  W.  859,  both  reaffirming  rule. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  878, 
sustaining  judgment  punishing  both  defendants  with  death. 

SO  Tex.  Ap.  273-274,  17  S.  W.  257,  MELTON  V.  STATE. 

Where  the  Evidence  Did  not  Show  That  an  Ax  was  a  deadly  weapon, 
held,  a  convi-ction  of  agg^vated  assault  was  void. 

Approved  in  Crow  v.  State,  55  Tex.  Cr.  202,  116  S.  W.  53,  21  L.  E. 
A.  (n.  B.)  497,  holding  instruction  submitting  question  whether  base- 
ball bat  was  deadly  weapon  without  regard  to  manner  of  its  use 
erroneous;  Bush  v.  State,  52  Tex.  Cr.  399,  107  S.  W.  349,  holding  ax 
not  per  se  a  deadly  weapon;  Stephenson  v.  State,  33  Tex.  Cr.  163,  25 
S.  W.  784,  where  held,  a  pistol  was  not  a  deadly  weapon;  Wilson  v. 
State,  34  Tex.  Cr.  65,  29  S.  W.  41,  reversing  where  there  was  no  evi- 
dence to  show  the  size  of  the  knife;  Yeary  v.  State  (Tex.  Cr.),  66  S. 
W.  1106,  sustaining  convi<;tiou  of  aggravated  assault  made  with  the 
fists;  Acers  v.  United  States,  164  U.  S.  391,  41  L.  484,  17  Sup.  Ct.  Rep. 
92,  sustaining  instruction  on  use  of  a  stone  as  a  deadly  weapon.  See 
note,  21  L.  B.  A.  (n.  s.)  505. 

Distinguished  in  Scott  v.  State,  42  Tex.  Cr.  608,  62  S.  W.  420,  where 
A  razor  was  held  to  be  a  deadly  weapon. 

SO  Tex.  Ap.  274-276,  17  8.  W.  258,  OAESAB  Y.  STATE. 

Verdict  and  Judgment  Against  Joint  Offenders  on  joint  trial  must 
aaeesB  several  penalty. 

Approved  in  Whitcomb  v.  State,  30  Tex.  Ap.  273,  17  S.  W.  260,  and 
Perry  v.  State,  149  Ala.  43,  43  So.  19,  both  reaffirming  rule;  Hays  v. 
State,  30  Tex.  Ap.  473,  17  S.  W.  1063,  reversing  joint  penalty  for 
burglary. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  878, 
sustaining  judgment  assessing  joint  death  penalty. 

30  Tex.  Ap.  275-276,  17  S.  W.  267,  OALIiAHAN  Y.  STATE. 

Failure  to  Define  ''Malice  Aforethought"  in  a  trial  for  murder  is 
•error. 

Approved  in  Moody  v.  State,  30  Tex.  Ap.  423,  18  S.  W.  94,  reversing 
for  omission  to  define  "malice  aforethought." 

30  Tex.  Ap.  276-277,  17  S.  W.  409,  GOOD  v.  STATE. 

A  Want  of  CooBent  of  the  Owner  to  a  taking  of  his  property  will 
not  be  presumed  from  circumstances,  where  the  owner  is  a  witness. 

Approved  in  Spiars  v.  State  (Tex.  Cr.),  69  S.  W.  534,  and  Caddell  v. 
State,  49  Tex.  Cr.  134,  122  Am.  St.  Rep.  806,  90  S.  W.  1014,  both  hold- 
ing in  burglary  trial  want  of  consent  must  be  proved  by  owner  where 
he  is  a  witness;  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  hold- 
ing in  burglary  trial  want  of  consent  must  be  proved  directly  by  both 
owners  where  they  are  witnesses. 

SO  Tex.  Ap.  278-279,  17  8.  W.  410,  CBOKIN  ▼.  STATE. 

EYldence  of  General  Bepntatioa  of  House  as  a  Place  of  Gambling 
not  admissible  on  trial  under  statute  for  renting  rooms  for  such  pur- 
pose. 
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Approved  in  Crippen  v.  State,  46  Tex.  Cr.  456,  80  S.  W.  372,  holding 
in  prosecution  for  permitting  gambling  in  house  under  defendant's  con- 
trol evidence  that  the  house  was  reputed  to  belong  to  defendant  not 
admissible  to  ahow  he  owned  it;  dissenting  opinion  in  Joliff  v.  State, 
53  Tex.  Cr.  70,  109  S.  W.  181,  majority  holding  in  trial  for  keeping 
disorderly  house  evidence  of  general  reputation  of  house  admissible. 

30  Tez.  Ap.  279-284,  17  S.  W.  410,  EX  PABTE  JOHNSON. 

One  Under  Indictment  for  Murder  has  burden  of  proof  of  showing 
right  to  bail. 

See  nate,  22  L.  B.  A.  678. 

30  Tex.  Ap.  284-290,  17  8.  W.  411,  WATEB8  Y.  STATE. 

Where  an  Indictment  Charged  ]>efendant  With  Perjury  before  a 
justice  of  the  peace,  and  ex-officio  notary  public,  but  the  jurat  to  the 
affidavit  was  signed  as  justice  of  the  peace  only,  held,  not  a  variance. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  treating 
an  allegation  of  a  killing  by  the  principal  in  another  county  as  eur- 
pl  usage. 

30  Tez.  Ap.  291-307,  17  8.  W.  450,  BOBEBTS  v.  STATE. 

Abandonment  of  Difficulty  Which  One  has  Provoked,  in  orcler  to  re- 
vive right  of  self-defense,  must  clearly  evince  withdrawal  and  show 
desire  for  peace. 

See  note,  45  L.  B.  A.  689,  707,  708,  712. 

SO  Tez.  Ap.  308-310,  17  8.  W.  413,  YOXTNO  V.  STATE. 

Name  of  Owner  of  Stolen  Property  must  be  Proved  as  alleged  in 
indictment. 

Approved  in  Brown  v.  State,  53  Tex.  Cr.  304,  109  S.  W.  189,  hold- 
ing in  trial  for  assault  to  murder  failure  to  prove  name  of  injured 
party  as  alleged  in  indictment  reversible  error. 

30  Tez.  Ap.  310-313,  28  Am.  St.  Bep.  911,  17  8.  W.  416,  BAHM  V. 
STATE. 

An  Indictment  for  Perjury,  Alleging  That  Defendant  Swore  that  he 
did  not  execute  the  instrument  eet  out  "in  haec  verba"  is  sufficient, 
although  the  materiality  of  the  instrument  is  not  alleged. 

Approved  in  Henry  v.  State,  43  Tex.  Cr.  177,  63  S.  W.  642,  and 
Tellis  V.  State,  42  Tex.  Cr.  575,  61  S.  W.  717,  both  holding  indictment 
for  perjury  sufficiently  shows  materiality  of  alleged  false  testimony. 
See  notes,  124  Am.  St.  Bep.  669;  82  Am.  St.  Bep.  922. 

A  Bill  of  EzceptionB  to  the  Ezclusion  of  Evidence  which  does  not 
set  out  the  evidence  will  not  be  considered. 

Approved  in  Ford  v.  State,  41  Tex.  Cr.  7,  51  S.  W.  937,  refusing  to 
consider  bill  that  failed  to  point  out  the  admissible  portion  of  certain 
evidence. 

An  Attorney  la  a  Competent  Witness  Against  a  Defendant  on  trial 
for  perjury  for  swearing  that  he  did  not  sign  a  paper  prepared  by  the 
attorney,  it  not  being  a  privileged  communication. 

See  notes,  34  Am.  St.  Rep.  261;  39  Am.  St.  Bep.  708. 

A  Conviction  will  not  be  Set  Aside  for  Improper  Remarks  of  counsel 
unless  defendant  requested  and  was  refused  instructions  on  the  matter. 

Approved  in  Harvey  v.  State,  35  Tex.  Cr.  562,  34  S.  W.  626,  Levine 
V.  State,  35  Tex.  Cr.  649,  34  S.  W.  970,  Matthews  v.  State,  41  Tex.  Cr. 
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100,  51  S.  W.  915,  and  Webb  v.  State  (Tex.  Cr.),  58  S.  W.  83,  all  fol- 
lowing rule;  Wolfforth  v.  State,  31  Tex.  Cr.  400,  20  S.  W.  744,  not  re- 
▼ersing  where  exception  waa  not  taken  to  remarks.  See  notes,  32  Am. 
St.  Bep.  155;  37  Am.  St.  Bep.  833;  59  Am.  St.  Bep.  673;  46  L.  B.  A. 
645,  651. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373,  hold- 
ing reference  to  former  conviction  of  defendant  by  attorney  in  argu- 
ment 80  obviously  prejudicial  as  to  be  ground  for  reversal  though  no 
instruction  regarding  it  was  asked  for. 

A  Charge  to  the  Effect  That  the  Matter  Assigned  for  Perjury  was  a 
matjerial  issue  before  the  grand  jury  is  a  sufficient  instruction  on 
materiality. 

Approved  in  State  ▼.  Miller,  26  B.  I.  286,  58  Atl.  884,  holding 
alleged  false  testimony  at  trial  was  material  where  it  tended  to  dis- 
credit defendant's  defence;  Scott  v.  State,  35  Tex.  Cr.  11,  29  S.  W. 
274,  sustaining  a  charge  to  the  effect  that  the  statement  was  material; 
and  see  State  v.  Cay  wood,  96  Iowa,  374,  65  N.  W.  387,  to  same  effect. 

30  Tez.  Ap.  314-319,  17  B.  W.  414,  HUKTEB  ▼.  STATE. 

Article  310,  Subdivision  5,  Bevlsed  CivU  Statutes,  Disqnalifjring 
Juror  who  has  served  six  days  in  preceding  six  months  in  district 
court  or  in  preceding  three  months  in  county  court,  does  not  apply 
to  criminal  cases.  ' 

Approved  in  Benton  v.  State,  52  Tex.  Cr.  361,  107  S.  W.  838,  re- 
affirming rule  and  holding  juror  not  disqualified  thereby  in  criminal 
case. 

30  Tez.  Ap.  319-325,  17  8.  W.  458,  SUIT  ▼.  STATE. 

A  Statement  of  Facts  Filed  a  Month  After  Adjournment  will  not 
be  considered  where  the  delay  is  not  shown  to  have  been  the  result 
of  causes  beyond  the  control  of  counsel. 

Approved  in  Woods  v.  State  (Tex.  Cr.),  31  S.  W.  666,  Zamora 
V.  State  (Tex.  Cr.),  33  S.  W.  125,  Cook  v.  State  (Tex.  Cr.),  33  S.  W. 
360,  and  Dennis  v.  State,  41  Tex.  Cr.  161,  53  S.  W.  112,  all  refusing 
to  consider  statement  under  rule. 

Distinguished  in  Cannon  v.  State,  41  Tex.  Cr.  478,  56  S.  W.  355, 
considering  statement  although  filed  one  day  late. 

A  Direction  of  a  Writ  of  Special  Venire  to  the  sheriff  or  ''any  con- 
stable" is  not  such  an  irregularity  as  to  require  the  writ  to  be 
quashed. 

Beaffirmed*  in  Jackson  v.  State,  30  Tex.  Ap.  665,  18  S.  W.  643. 

Defendant  is  not  Entitled  to  a  Postponement  of  the  trial  until  an 
absent  venireman  whio  has  been  attached  can  be  brought  into  court. 

Approved  in  Jones  v.  State,  31  Tex.  Cr.  181,  20  S.  W.  354,  and 
Shaw  V.  State,  32  Tex.  Cr.  169,  22  S.  W.  589,  both  following  rule; 
Greer  v.  State  (Tex.  Cr.),  65  S.  W.  1076,  refusing  continuance  because 
two  veniremen  were  absent  at  impanelment  of  jury. 

The  Fact  That  a  Juror  had  Formed  an  Opinion,  held  not  to  dis- 
qualify hihi  where  he  could  give  a  fair  and  impartial  verdict  on  the 
facts. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  625,  626,  117  S.  W.  869; 
Campos  V.  State,  50  Tex.  Cr.  291,  97  S.  W.  101,  Parker  v.  State, 
45  Tex.  Cr.  336,  338,  77  S.  W.  784,  785,  Reed  v.  State,  32  Tex.  Cr. 
26,  see  22  S.  W.  23,  Adams  v.  State,  35  Tex.  Cr.  295,  33  S.  W.  356, 
Trotter  y.  State,  37  Tex.  Cr.  472,  36  S.  W.  279,  Deon  v.  State,  37 
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Tex.  Ct.  609,  40  S.  W.  266,  Sawyer  v.  State,  39  Tex.  Or.  559,  47  S. 
W.  651,  Hamlin  v.  State,  39  Tex.  Cr.  597,  47  S.  W.  658,  Morrison  t. 
State,  40  T6x.  Cr.  491,  51  S.  W.  362,  Stanton  v.  SUte  (Tex.  Cr.),  24 
S.  W.  33,  Shannon  v.  State  (Tex.  Cr.),  26  S.  W.  411,  Wilkereon  v.  State 
(Tex.  Cr.),  57  S.  W.  960,  Keaton  v.  State,  41  Tex.  Cr.  629,  57  8.  W. 
1127,  and  Tellis  v.  State,  42  Tex.  Cr.  576,  61  S.  W.  718,  all  holding 
jurors  competent  although  they  had  formed  opinions;  Ashton  v.  State, 

31  Tex.  Cr.  481,  21  S.  W.  47,  seating  juror  who  had  formed  an  opinion 
from  the  newspapers;  Wade  v.  State,  35  Tex.  Cr.  172,  60  Am.  St.  Bep. 
31,  32  S.  W.  773,  not  disqualifying  juror  for  opinion  formed  from 
rumor  and  a  talk  with  a  witness. 

Distinguished  in  Quinn  v.  State,  51  Tex.  Cr.  156,  101  S.  W.  248, 
holding  juror  disqualified  because  of  opinion  formed  from  having 
talked  with  a  witness;  Sliannon  v.  State,  34  Tex.  Cr.  9,  28  S.  W.  540, 
disqualifying  juror  who  had  formed  opinion  from  hearing  witnesses 
in  another  case;  Obenchain  v.  State,  35  Tex.  Cr.  492,  34  S.  W.  279, 
reversing  for  passing  jurors  who  had  tried  a  companion  case;  Keaton 
V.  State,  40  Tex.  Cr.  144,  49  S.  W.  91,  reversing  where  juror  had 
formed  his  opinion  from  conversations  with  witnesses;  Gallaher  v. 
State,  40  Tex.  Cr.  307,  50  S.  W.  393,  holding  certain  juror  not  quali- 
fied. 

In  the  Absence  of  a  Statement  of  Facts,  and  where  the  bill  of  ex- 
ceptions is  not  full  and  explicit,  it  will  be  presumed  that  the  evidence 
excepted  to  was  admiseible. 

Approved  in  Gaines  v.  State  (Tex.  Cr.),  20  S.  W.  398,  presuming 
evidence  properly  admitted. 

30  Tex.  Ap.  325-329,  17  8.  W.  448,  THOMPSON  v.  STATE. 

Expert  Eridence  as  to  the  Position  of  the  Parties  at  the  time  of  the 
killing  is  inadmissible. 

Approved  in  Williams  v.  State,  30  Tex.  Ap.  448,  17  S.  W.  1073, 
Blain  v.  8tate,  33  Tex.  Cr.  246,  26  8.  W.  63,  and  Brown  v.  State,  55 
Ark.  599,  18  S.  W.  1052,  all  reversing  for  admitting  opinions  of  phy- 
siciane  as  to  position  of  parties;  Pearson  v.  State,  56  Tex.  Cr.  612,  120 
S.  W.  1006,  holding  opinion  of  physician  as  to  whether  deceased's 
hand  could  have  been  so  placed  as  to  receive  wound  in  wrist  and  thumb 
at  same  time  not  admiesible. 

Distinguished  in  McCormick  v.  State,  52  Tex.  Cr.  496,  108  S.  W.  671, 
holding  opinion  of  physician  aa  to  how  blow  'would  be  inflicted  if 
parties  were  standing  in  certain  relative  positions  so  self-evident  as 
to  be  harmless  error. 

Where  the  State  has  Eye-witneeses  to  the  Killing  present  in  the 
ct)urtroom,  held,  error  not  to  put  them  on  the  stand^  and  to  depend 
on  circumstantial  evidence  only. 

Approved  in  Gillam  v.  State  (Tex.  Cr.),  76  S.  W.  924,  holding  evi- 
dence mostly  circumstantial  insufficient  to  sustain  conviction  for  theft. 

Distinguished  in  Freeman  v.  State,  46  Tex.  Cr.  320,  81  S.  W.  954, 
holding  failure  of  state  to  call  an  eye-witness  though  it  had  failed  to 
place  any  eye-witnesses  on  stand  not  error  where  proof  positive; 
Beyons  v.  State,  33  Tex.  Cr.  144,  47  Am.  St.  Bep.  26,  25  S.  W.  786, 
where  state's  case  was  made  by  testimony  of  eye-witnesses,  held  un- 
necessary to  call  others;  State  v.  McGahey,  3  N.  D.  304,  55  N.  W.  756, 
where  seven  witnesses  had  been  called. 

Overruled  in  Yancy  v.  State,  48  Tex.  Cr.  169,  170,  87  S.  W.  694,  695, 
holding  failure  to  call  eye-witness  who  was  implicated  in  homicide  and 
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had  been  preTiouslj  indicted  and  the  indietment  dismissed,  not  error; 
Holloway  v.  State,  45  Tex.  Cr.  307,  77  S.  W.  14,  holding  failure  to  call 
an  eye- witness  who  was  unfriendly  to  state  and  was  drunk  at  time 
of  homicide  not  error;  McCandless  v.  State,  42  Tex.  Gr.  658,  62  S.  W. 
746,  holding  state's  failing  to  call  eye-witnesses  who  were,  unfriendly 
not  error. 

30  Tex.  Ap.  33(^333,  17  8.  W.  722,  WIIJJAMSON  v.  STATE. 

In  fh«  Case  of  Theft,  Recent  Possesaion  of  Stolen  Property  and  the 
explanation  thereof  are  questions  for  the  jury. 

Approved  in  Pool  v.  State,  51  Tex.  Cr.  597,  103  S.  W.  892,  holding 
possession  of  stolen  property  with  theft  unexplained  sufficient  to  sup- 
port conviction.     See  notes,  38  Am.  St.  Bep.  894;  62  L.  B.  A.  351. 

SO  Tex.  Ap.  33S-338»  28  Am.  St.  Bep.  916^  17  a  W.  455,  HUBLEY  v. 
STATE. 

The  Theft  of  a  Dog  Over  the  Value  of  Twenty  Dollars  is  a  felony. 

Approved  in  Hamly  v.  Sanaom,  105  Iowa,  113,  74  S.  W.  918,  40  L. 
B.  A.  514,  following  rule;  Lynn  v.  State,  33  Tex.  Cr.  158,  25  S.  W. 
780,  holding  ordinance  authorizing  shooting  of  unmuzzled  dogs  uncon- 
stitutional; Klein  v.  St.  Louis  Traneit  Co.,  117  Mo.  Ap.  697,  93  S. 
W.  283,  holding  motorman  of  street-car  not  under  duty  to  keep 
watch  for  dogs  on  track  though  he  must  use  ordinary  care  to  avoid 
injuring  one  which  for  some  reason  appears  to  be  in  danger;  In  re 
Burkell,  2  Alaska,  120,  holding  stealing  dog  larceny  under  common 
law  and  statutes  in  force  in  Alaska.  See  notes,  90  Am.  St.  Bep.  216; 
88  Am.  St.  Bep.  588,  589;  40  L.  B.  A.  518. 

Dogs  are  Sabject  of  Ownership. 

See  note,  40  L.  B.  A.  503. 

30  Tex.  Ap.  338-341,  17  B.  W.  418,  EX  PASTE  MGSEIJSY. 

Under  Article  800  of  Penal  Oode,  a  cumulative  sentence  may  be 
assessed  against  defendant  on  a  second  conviction  at  the  next  suc- 
ceeding term. 

Approved  in  Miller  v.  State  (Tex.  Cr.),  44  S.  W.  162,  sustaining 
cumulative  sentence  where  defendant  convicted  of  felony  in  another 
county;  dissenting  opinion,  Small  v.  State  (Tex.  Cr.),  38  S.  W.  800, 
majority  refusing  to  reform  judgment  of  forgery  where  verdict  was 
for  attempting  to  pass  forged  instrument. 

SO  Tex.  Ap.  341-343,  17  S.  W.  546,  BENHETT  v.  STATE. 

A  Charge  on  Alibi  to  the  Effect  That  Jury  Should  Acquit  if  they 
believed  defendant  was  not  present  is  erroneous,  a  reasonable  doubt 
being  sufficient. 

Approved  in  Bennett  v.  State,  32  Tex.  Cr.  218,  22  S.  W.  684,  re- 
ferring to  original  case  on  third  appeal;  Blankenship  v.  State,  55 
Ark.  248,  18  S.  W.  55,  reaffirming  rule;  State  v.  Taylor,  118  Mo. 
177,  24  S.  W.  456,  reversing  where  court  refused  to  instruct  on  rea- 
sonable doubt  of  defendant's  presence;  Henry  v.  State,  51  Neb.  155, 
66  Am.  St.  Bep.  455,  70  N.  W.  926,  reversing  for  erroneous  instruction 
on  alibi.     See  note,  41  L.  B.  A.  535,  538. 

SO  Tex.  Ap.  343-345,  17  B.  W.  646,  SPIVET  V.  STATE. 

An  Assault  and  Battery  Causing  Pain  or  Bloodshed  is  adequate 
cause  to  reduce  killing  to  manslaughter. 

Approved  in  Huddleston  v.  State,  54  Tex.  Cr.  96,  130  Am.  St.  Bep. 
875,  112  S.  W.  66,  and  Gilford  v.  State,  54  Tex.  Cr.  514,  114  S.  W. 
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140,  both  holding  inatniction  that  "an  assault  and  batteiy  causing 
pain  and  bloodshed"  is  ''adequate  cause''  erroneous;  Lee  v.  State,  54 
Tez.  Cr.  385,  113  S.  W.  303,  holding  to  constitute  adequate  cause  it 
is  not  necessary  that  both  pain  and  bloodshed  should  be  caused  by 
the  assault  and  battery;  Hernandez  v.  State,  53  Tez.  Cr.  469,  110 
S.  W.  754,  holding  charge  on  manslaughter  correct. 

80  Tex.  Ap.  345-346,  17  a  W.  544,  J0NE8  v.  STATE. 

Failure  to  Charge  upon  Law  Relating  to  Alibi  where  that  is  de- 
fense relied  on  is  reversible  error. 

Approved  in  Ballentine  v.  State,  52  Tez.  Cr.  371,  107  8.  W.  547, 
following  rule. 

30  Tez.  Ap.  346-349,  17  8.  W.  646,  WOOLSEY  v.  STATE. 

Where  the  Evidence  was  Oonflicting  as  to  whether  any  part  of  the 
house  was  burned  or  destroyed,  held  error  to  refuse  an  instruction 
that  if  the  house  was  only  scorched  the  jury  should  acquit. 

Approved  in  Landers  v.  State,  39  Tez.  Cr.  673,  47  S.  W.  1009,  where 
house  was  blown  up,  but  did  not  burn,  held  not  arson.  See  note,  101 
Am.  St.  Bep.  23. 

Indictment  for  Anon  Stating  I>efendant  was  Tenant  in  possession 
and  alleging  who  owns  fee  title  is  sufficient. 

Approved  in  Kelley  v.  State,  44  Tez.  Cr.  188,  70  S.  W.  20,  follow- 
ing rule. 

30  Tex.  Ap.  349-353,  17  8.  W.  621,  SHE&AB  v.  STATE. 

Oontinuance  to  Psocure  Testimony  That  Defendant  was  Dnmk 
shortly  prior  to  homicide,  is  properly  denied  where  there  is  no  issue 
of  insanity  from  recent  use  of  liquor. 

See  note,  36  L.  B.  A.  483. 

30  Tex.  Ap.  364-369,  17  B.  W.  408,  WILLIAMS  V.  STATE. 

Where  the  Defendant  has  not  Exhausted  His  Peremptory  Chal- 
lenges, exceptions  to  the  competency  of  a  juror  will  not  be  con- 
sidered. 

Reaffirmed  in  People  v.  Durrant,  116  Cal.  197,  48  Pac.  78. 

Where  Defendant's  Oonnael  Bemarked  on  the  Fact  that  defendant 
was  being  tried  before  strangers,  held,  it  was  not  error  for  the  dis- 
trict attorney  to  reply  to  it. 

Approved  in  Wolfforth  v.  State,  31  Tez.  Cr.  400,  20  S.  W.  744,  not 
reversing  where  defendant  did  not  except  to  remarks  used.  See  note, 
46  L.  B.  A.  668,  671. 

Indictment  Alleging  Deceased  Killed  by  Derailment  of  train  and 
that  after  derailment  defendant  robbed  certain  parties  on  train,  suffi- 
ciently alleges  murder  in  perpetration  of  robbery. 

See  note,  63  L.  B.  A.  395. 

Killing  in  Perpetration  of  Bobbery  is  Murder  in  first  degree. 

See  note,  63  L.  B.  A.  361,  379. 

30  Tex.  Ap.  369-373,  17  8.  W.  932,  BBOTHEETON  V.  STATE. 

When  the  Special  Venire  is  Exhausted,  defendant  is  not  entitled 
to  have  talesmen  summoned  from  a  list  drawn  by  the  jury  commis- 
sioners. 
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Approved  in  Territory  ▼.  Carmody,  8  N.  M.  384,  45  Pac.  882,  re- 
versing where  the  jury  was  completed  from  a  list  furnished  by  com- 
missioners. 

Where  Ootmsel  Appointed  in  a  Capital  Oase  agreed  to  go  on  at  a 
certain  hour,  held,  he  was  not  entitled  to  a  day's  postponement  nnder 
article  511  of  the  Code  of  Criminal  Procedure. 

Approved  in  Mars  v.  State  (Tex.  Cr.),  81  S.  W.  45,  holding  failure 
of  court  to  appoint  counsel  for  defendant  charged  with  noncapital 
felony  not  error;  Austin  v.  State  (Tex.  Cr.),  51  8.  W.  249,  holding 
defendant  indicted  for  second  degree  not  entitled  to  have  counsel 
appointed. 

80  Tex.  Ap.  374r>877,  17  8.  W.  934,  I^EOE  ▼.  STATE. 

An  Indictment  Alleging  Obstmction  of  Public  Road  and  Highway 
is  not  objectionable  on  the  ground  of  charging  two  distinct  offenses. 

Approved  in  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553,  sus- 
taining indictment  for  fornication  and  adultery;  Morganstem  v.  Com- 
monwealth, 94  Va.  790,  26  S.  E.  403,  sustaining  indictment  charging 
opening  of  barroom  and  selling  liquors.  See  note,  32  Am.  St.  Rep. 
692. 

Where  the  Evidence  Failed  to  Show  that  defendant  "willfully"  ob- 
structed the  road,  held  conviction  could  not  be  sustained. 

Approved  in  Ehilers  v.  State,  44  Tex.  Cr.  157,  69  S.  W.  148,  holding 
where  evidence  showed  road  overseer  had  located  road  without  au- 
thority conviction  for  willfully  obstructing  public  road  not  supported; 
Meyer  v.  State,  37  Tex.  Cr.  463,  36  S.  W.  25G,  where  the  road  was 
not  shown  to  have  been  dedicated  as  a  public  one. 

80  Tex.  Ap.  37»-381,  17  8.  W.  938,  JENKINS  v.  STATE. 

Where  the  Evidence  Failed  to  Show  That  a  Pistol  used  to  strike 
with  is  a  "deadly"  weapon,  a  conviction  of  aggravated  assault  cannot 
be  sustained. 

Approved  in  Wilson  v.  State,  34  Tex.  Cr.  65,  29  S.  W.  41,  holding 
evidence  insufficient  to  show  a  knife  was  a  deadly  weapon.  See  note, 
21  L.  E.  A.  (n.  s.)  502. 

Distinguished  in  Acers  v.  United  States,  164  U.  S.  391,  41  L.  484, 
17  Sup.  Ct.  Eep.  92,  holding  a  stone  which  fractured  party's  skull 
was  a  deadly  weapon;  Scott  v.  State,  42  Tex.  Cr.  608,  62  S.  W.  420, 
where  a  razor  was  held  to  be  deadly. 

80  Tex.  Ap.  381-383,  17  B.  W.  036,  FBANK  v.  STATE. 

Where  Defendant  Obtained  Eggs  by  Bepresentlng  that  they  were 
to  be  sold  to  him  for  a  certain  price,  held  the  offense  was  swindling, 
not  theft. 

Approved  in  Bink  v.  State,  50  Tex.  Cr.  453,  98  S.  W.  251,  stating 
distinction  between  swindling  and  theft;  Underwood  v.  State,  49  Tex. 
Cr.  286,  91  S.  W.  572,  holding  inducing  another  to  sign  check  by  false 
representations  and  threats  not  theft;  Price  v.  State,  49  Tex.  Cr.  132, 
91  S.  W.  572,  holding  obtaining  payment  of  money  by  false  pretenses 
where  owner  intended  to  part  with  title  was  not  theft;  Long  v. 
State,  39  Tex.  Cr.  464,  73  Am.  St.  Eep.  958,  46  S.  W.  823,  reversing 
conviction  of  willfully  driving  cattle  under  indictment  of  theft. 

6  Tex.  Notes — 54 
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SO  Tax.  Ap.  387-390,  28  Am.  St  Bep.  922»  17  8.  W.  1064,  LASHEB 
V.  STATE. 

The  District  Oonrt  of  Webb  Oonnty  has  no  jurisdiction  of  the 
offense  of  forgery  committed  by  a  soldier  within  the  military  reserva- 
tion of  Fort  Mcintosh. 

Approved  in  State  v.  Tully,  31  Mont.  377,  78  Pac.  764,  reaffirming 
rule;  In  re  Ladd,  74  Fed.  38,  holding  justice  of  peace  had  no  juris- 
diction in  Fort  Robinson,  Nebraska. 

Ooort  will  Take  Judicial  Kotice  of  Oesaion  of  Land  by  state  to 
United  States. 

See  note,  82  Am.  St.  Bep.  440. 

Distinguished  in  Baker  v.  State,  47  Tex.  Gr.  483,  122  Am.  St.  Bep. 
703,  83  S.  W.  1122,  holding  court  will  not  take  judicial  notice  of  the 
exact  metes  and  bounds  of  the  property. 


80  Tex.  Ap.  301-402,  17  a  W.  943,  20  B.  W.  205,  YAKEL  V.  STATE. 

Where  Defendant  Sold  Liquor  to  a  Minor  on  the  order  of  the 
father,  which  was  not  written,  held  guilty. 

Approved  in  Smart  v.  State,  49  Tex.  Cr.  376,  92  8.  W.  811,  holding 
where  defendant  sold  liquor  to  minor  it  was  immaterial  that  latter 
purchased  for  another;  Starling  v.  State,  34  Tex.  Cr.  296,  30  S.  W. 
445,  convicting  defendant  who  aided  a  stranger  in  selling  to  a  minor; 
Bruce  v.  State,  39  Tex.  Cr.  29,  44  S.  W.  854,  sustaining  conviction, 
although  purchaser  bought  for  another;  Horsky  v.  State  (Tex.  Cr.), 
36  S.  W.  443,  sustaining  conviction  where  beer  was  sold  to  a  minor 
on  an  adult's  order,  and  drunk  by  minors;  Vincent  v.  State  (Tex. 
Cr.),  55  S.  W.  820,  sustaining  conviction  where  defendant  purchased 
to  sell  to  a  minor.    See  note,  3  L.  B.  A.  (n.  s.)  1197. 

30  Tex.  Ap.  402-404,  17  S.  W.  942,  OLABK  ▼.  STATE. 

Where  the  Evidence  of  an  Accomplice  Failed  to  Show  Possession 
of  the  stolen  horses  in  defendant,  held  error  to  refuse  to  charge  that 
possession  must  be  recent,  personal,  and  a  claim  asserted. 

Beaffirmed  in  Clark  v.  State  (Tex.  Ap.),  17  S.  W.  1090.  See  note, 
38  Am.  St.  Bep.  894. 

30  Tex.  Ap.  404-408,  17  S.  W.  940,  HAYES  v.  STATE. 

A  Record  of  a  Brand  to  be  placed  on  the  "left  or  right  side"  is 
sufficient. 

Approved  in  McGrew  v.  State,  31  Tex.  Cr.  341,  20  S.  W.  741,  hold- 
ing designation  on  ribs  and  hips  sufficient. 

Distinguished  in  Eeese  v.  State,  43  Tex.  Cr.  542,  67  S.  W.  326,  hold- 
ing record  designating  ''left  shoulder  or  side"  as  part  of  animal  on 
which  brand  should  be  placed  insufficient;  Massey  v.  State,  31  Tex. 
Cr.  92,  19  S.  W.  909,  holding  brand  to  be  placed  on  left  jaw  and 
shoulder,  or  thigh,  insufficient. 

Where  the  Taking  of  a  Steer  was  Shown  by  Direct  Testimony, 
held,  not  error  to  omit  a  charge  on  circumstantial  evidence. 

Approved  in  Bodgers  v.  State,  36  Tex.  Cr.  565,  38  S.  W.  185,  where 
taking  of  cattle  was  proven,  held,  charge  on  circumstantial  evidence 
not  required;  Pace  v.  State,  41  Tex.  Cr.  208,  51  S.  W.  954,  not  revers- 
ing for  erroneous  charge  on  circumstantial  evidence  where  there  was 
positive  evidence  produced;  State  v.  Foster,  14  N.  D.  568,  105  N.  W. 
940,  holding  failure  to  instruct  on  circumstantial  evidence  not  error. 
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the  case  not  resting  entirely  on  such  evidence.    See  notes,  97  Am. 
St.  Rep.  790;  69  L.  R.  A.  203. 

30  Tez.  Ap.  408-412,  17  8.  W.  1075,  TEBBY  ▼.  STATE. 

A  Judgment  for  a  Fine  and  Oosts^  but  omitting  to  recite  that  de- 
fendant be  committed  to  jail,  is  a  final  judgment. 

Approved  in  Ex  parte  Dickerson,  30  Tex.  Ap.  450,  17  S.  W.  1077, 
holding  judgment  for  a  fine  final,  although  it  did  not  order  execu- 
tion to  issue. 

30  Tez.  Ap.  412-416,  28  Am.  St.  Bep.  926,  17  8.  W.  1066,  HOOPEB 
V.  STATE. 

An  Acquittal  of  Forgery  of  an  Instrument  cannot  be  pleaded  in 
bar  of  an  indictment  for  uttering  the  same  instrument. 

See  notes,  41  Am.  St.  Rep.  264;  56  Am.  St.  Rep.  22;  92  Am.  St. 
Rep.  131,  148. 

30  Tez.  Ap.  416-419,  17  a  W.  1061,  BLAOKWELL  ▼.  STATE. 

An  Information  Alleging  Disturbing  of  Religious  Assembly  "at"  a 
certain  schoolhouse,  instead  of  ''in''  a  certain  schoolhouse,  is  suffi- 
cient. 

Approved  in  Rogers  v.  Galloway  etc.  College,  64  Ark.  635,  44  S. 
W.  456,  holding  trustees  bound  to  locate  a  college  ''in"  a  town,  but 
not  necessarily  within  corporate  limits. 

Where  Defendant  Admitted  Disturbing  Religious  Worship,  held^ 
exclusion  of  evidence  of  defendant's  reputation  was  harmless  error. 

Approved  in  Young  v.  State,  31  Tex.  Cr.  26,  19  S.  W.  431,  where 
defendant  admitted  the  assault  and  battery. 

Where  the  Oourt  Instructed  the  Jury  That  They  Should  Assess  de- 
fendant's punishment  "at  a  fine  of  $500,  filling  in  the  amount  agreed 
upon,"  held  error. 

Cited  in  Bell  v.  State,  31  Tex.  Cr.  523,  21  S.  W.  260,  refusing  to  re- 
verse where  court  miecharged  penalty  of  lesser  offense,  and  defend- 
ant was  convicted  of  greater. 

80  Tez.  Ap.  410-422,  28  Am.  St.  Rep.  930,  17  a  W.  1070,  JOHNSON 
V.  STATE. 

A  Verdict  of  Guilty  of  Murder  which  does  not  find  the  degree  is 
void. 

Reaffirmed  in  Brooks  v.  State  (Tex.  Cr.),  60  8.  W.  53.  Approved 
in  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Rep.  776,  110  S.  W. 
742,  holding  indictment  for  murder  committed  in  attempt  to  per- 
petrate arson  and  burglary  and  with  malice  aforethought  sufficient. 
See  notes,  48  Am.  St.  Rep.  297;  73  Am.  St.  Rep.  934;  12  L.  R.  A. 
(n.  B.)  936. 

30  Tez.  Ap.  422-423,  18  a  W.  94,  MOODY  V.  STATE. 

In  a  Trial  for  Assault  With  Intent  to  Murder,  an  omission  of  a 
charge  on  "malice  aforethought"  is  fatal  error. 

Approved  in  Harrell  v.  State,  41  Tex.  Cr.  508,  55  S.  W.  824,  revers- 
ing for  omission  of  charge  on  malice. 

SO  Tez.  Ap.  423-424,  17  8.  W.  1080,  BERRY  v.  STATE. 

The  Ezclusion  of  Defendant's  Testimony  as  to  His  Intent  in  com- 
mitting an  alleged  assault  and  battery  is  error. 
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Approved  in  Pratt  ▼.  State,  50  Tex.  Gr.  233,  06  S.  W.  11,  holding 
in  trial  for  murder  it  was  error  to  exclude  testimony  of  defendant 
as  to  whether  threats  he  had  made  against  life  of  deceased  were 
seriously  intended;  Murmutt  v.  State  (Tex.  Or.),  67  S.  W.  509,  hold- 
ing in  trial  for  burglary  where  state  put  in  evidence  plea  of  guilty 
by  defendant  to  former  charge  of  theft  of  same  goods  defendant 
should  be  allowed  to  explain  why  he  so  pleaded;  Lewallen  v.  State, 
33  Tex.  Or.  414,  26  S.  W.  833,  reversing  for  excluding  evidence  that 
defendant  intended  to  have  connection  with  prosecutrix  with  her  con- 
sent; Kinnard  v.  State,  35  Tex.  Gr.  279,  60  Am.  St.  Bep.  48,  33  S.  W. 
235,  reversing  for  excluding  school  teacher's  intention  in  switching 
a  scholar.    See  note,  23  L.  B.  A.  (n.  s.)  389. 

30  Tex.  Ap.  425-426,  17  a  W.  1073,  BIDDLE  ▼.  STATE. 

Where  an  Indictment  Alleged  a  Slander  by  Innnendo,  but  the  evi- 
dence was  insuf&cient  to  prove  the  innuendo  as  alleged,  held  the  con- 
viction could  not  be  sustained. 

Approved  in  Dickson  v.  State,  34  Tex.  Gr.  2,  53  Am.  St.  Bep.  695, 
28  S.  W.  815,  admitting  opinion  of  witness  to  prove  meaning  of  de- 
fendant's language. 

30  Tex.  Ap.  426-428,  17  8.  W.  1080,  JONES  ▼.  STATE. 

Under  Statutes  Information  not  Signed  OfllciaUy  by  county  or  dis- 
trict attorney  is  not  invalid  if  it  purports  to  be  presented  by  him. 

Approved  in  Adams  v.  State,  47  Tex.  Gr.  38,  81  S.  W.  964,  holding 
where  information  states  in  body  thereof  that  "B,  county  attorney, 
makes  information"  but  is  signed  by  G  as  county  attorney,  and  record 
shows  G  was  county  attorney  and  prosecuted  case  motion  to  quash 
well  taken. 

SO  Tex.  Ap.  428-429,  18  S.  W.  00,  JENNINGS  ▼.  STATE. 

A  Complaint  Sworn  to  on  the  6th  of  November,  alleging  that  the 
offense  was  committed  on  the  12th  of  November,  is  fatally  defective. 

Approved  in  Watson  v.  State  (Tex.  Gr.),  45  S.  W.  718,  where  com- 
plaint sworn  to  in  March,  alleged  the  offense  in  the  following  April. 

30  Tex.  Ap.  429-448,  17  S.  W.  1071,  WILLIAMS  ▼.  STATE. 

In  a  Trial  for  Assault  With  Intent  to  Murder,  held  a  charge  that  if 
defendant  provoked  a  difficulty  with  intent  to  do  "serious  bodily 
harm,"  it  would  deprive  him  of  self-defense,  is  error,  such  an  offense 
being  aggravated  assault  only. 

Approved  in  Prescott  v.  State,  52  Tex.  Gr.  37,  105  S.  W.  193,  re- 
affirming rule;  Mundine  v.  State,  37  Tex.  Gr.  17,  38  S.  W.  622,  where 
defendant  claimed  that  he  re-entered  place  where  the  prosecutor  was, 
without  hostile  intention;  State  v.  Hudspeth,  150  Mo.  34,  51  S.  W. 
489,  where  deceased  cursed  defendant  and  threatened  him  with 
weights. 

In  Charging  Self-defense,  an  omission  to  charge  that  defendant  is 
not  bound  to  retreat  is  error. 

Approved  in  State  v.  Gushing,  14  Wash.  531,  53  Am.  St.  Bep.  886, 
45  Pac.  146,  reversing  for  instruction  that  impressed  jury  that  de- 
fendant was  bound  to  retreat;  Hooper  v.  State,  44  Tex.  Gr.  128,  100 
Am.  St.  Bep.  845,  69  S.  W.  151,  holding  where  accused  had  attempted 
to  provoke  a  quarrel  with  deceased  but  failing  had  abandoned  it  and 
started  away  when  deceased  attacked  him  his  right  of  self-defense 
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not  limited;  State  v.  Bennett,  128  Iowa,  716,  105  N.  W.  326,  holding 
person  on  his  own  premises  not  bound  to  retreat  from  threatened  as- 
sault.    See  note,  2  L.  B.  A.  (n.  s.)  56.  , 

It  is  Error  to  Admit  Expert  Evidence  as  to  the  relative  positions 
of  the  parties  to  an  assault  with  intent  to  murder. 

Beaffirmed  in  Blain  v.  State,  33  Tez.  Or.  246,  26  S.  W.  63;  Brown 
V.  State,  55  Ark.  599,  18  S.  W.  1052.  Approved  in  Pearson  v.  State, 
56  Tez.  Gr.  612,  120  S.  W.  1006,  holding  opinion  of  physician  as  to 
whether  deceased's  hand  could  be  so  placed  as  to  receive  wound  in 
wrist  and  thumb  at  same  time  not  admissible. 

Distinguished  in  McCormick  v.  State,  52  Tez.  Or.  496,  108  S.  W. 
671,  holding  opinion  of  physician  as  to  how  blow  would  be  inflicted 
if  parties  stood  in  certain  relative  position  so  self-evident  as  to  be 
harmless  error, 

SO  Tez.  Ap.  448-450,  17  S.  W.  1076,  EX  PABTE  DIOKEBSON. 

A  Writ  of  Habeas  Oorpns  is  not  Available  where  a  misdemeanor 
judgment  failed  to  order  an  issuance  of  execution,  such  judgment  not 
being  void. 

Approved  in  Ez  parte  Goz,  53  Tez.  Or.  241,  109  S.  W.  369,  holding 
writ  of  habeas  corpus  will  not  lie  to  collaterally  attack  judgment  in 
misdemeanor  case  where  court  had  jurisdiction,  nor  to  test  sufficiency 
of  complaint  nor  validity  of  act  under  which  relator  was  prosecuted; 
Ez  parte  Williford,  50  Tez.  Cr.  418,  100  S.  W.  920,  holding  habeas 
corpus  would  not  lie  to  test  validity  of  complaint  or  information  on 
which  relator  convicted;  Ez  parte  White,  50  Tez.  Cr.  474,  98  S.  W. 
851,  holding  habeas  corpus  would  not  lie,  judgment  under  which  re- 
lator imprisoned  being  voidable  merely  and  not  void;  Ez  parte  Wind- 
sor (Tez.  Gr.),  78  S.  W.  510,  holding  habeas  corpus  would  not  lie  on 
ground  that  relator  imprisoned  under  complaint  and  information 
charging  him  with  recovering  bet  on  horserace  and  .that  the  wager 
was  made  in  another  state;  Ez  parte  Grawford,  36  Tez.  Gr.  182,  36 
S.  W.  93,  refusing  writ  where  cumulative  punishments  were  not  en- 
tered in  the  formal  judgments;  Ez  parte  Branch,  36  Tez.  Gr.  385, 
37  S.  W.  421,  refusing  writ  where  jurisdiction  had  been  determined 
in  favor  of  the  trial  court;  Ez  parte  Japan,  36  Tez.  Gr.  482,  38  S.  W. 
44,  refusing  writ  where  judgment  did  not  appear  to  be  absolutely 
void;  Ez  parte  Matthews  (Tez.  Gr.),  49  S.  W.  624,  refusing  writ 
where  defendant  had  remedy  by  affidavits  on  appeal;  Ez  parte  Eck- 
hart  (Tez.  Gr.),  50  S.  W.  350,  refusing  writ  sought  in  order  to  avoid 
a  trial  for  swindling;  Ez  parte  Douthitt  (Tez.  Gr.),  63  S.  W.  131,  re- 
fusing writ  in  judgment  for  violating  local  option  law;  dissenting 
opinion  in  Ez  parte  Wood,  36  Tez.  Cr.  13,  34  S.  W.  967,  majority  re- 
fusing writ  where  verdict  failed  to  state  place  of  confinement.  See 
note,  87  Am.  St.  Bep.  191. 

30  Tez.  Ap«.  450-455,  17  8.  W.  1081,  OTEBO  v.  STATE. 

A  Description  of  Property  Stolen  as  Twenty  Dollars  in  "money"  is 
not  sustained  by  proof  that  it  was  a  twenty  dollar  bill. 

Approved  in  Summers  v.  State,  45  Tez.  Gr.  425,  76  S.  W.  763,  hold- 
ing description  in  indictment  for  theft  as  "one  five-dollar  bill,  current 
of  the  United  States"  does  not  include  national  bank  notes;  State 
T.  Phillips,  27  Wash.  367,  67  Pac.  609,  holding  indictment  for  larceny 
of  lawful  money  of  the  United  States  not  supported  by  proof  ef  theft 
of  Ganadian  bills;  Jackson  v.  State,  34  Tez.  Gr.  91,  29  S.  W.  266,  hold- 
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ing  indictment  alleging  theft  of  "five  ten-dollar  bills"  fatally  defec- 
tive; Perry  ▼.  State,  42  Tex.  Cr.  541,  61  S.  W.  401,  holding  proof  of 
theft  of  national  bank  notes  a  fatal  variance. 

Distinguished  in  Anglin  v.  State,  52  Tex.  Cr.  476,  107  S.  W.  835, 
holding  description  of  property  as  ''$80  in  money,  the  same  being 
paper  currency  money  of  the  United  States"  eupported  by  evidence 
showing  a  gold  certificate  and  national  bank  bills;  Berry  v.  State, 
46  Tex.  Cr.  422,  80  S.  W.  630,  holding  description  in  indictment  for 
theft  as  one  ten-dollar  bill  and  one  five-dollar  bill,  "lawful  currency 
of  the  United  States,"  sufficient  and  includes  gold  and  silver  certifi- 
cates and  national  bank  notes;  Black  v.  State,  46  Tex.  Cr.  107,  79 
S.  W.  311,  holding  description  in  indictment  for  theft  as  "85  cents 
lawful  current  money  of  United  States"  supported  by  proof  that  the 
amount  was  in  nickels  though  they  are  not  legal  tender  for  more  than 
twenty-five  cents;  Menear  v.  State,  30  Tex.  Ap.  476,  17  S.  W.  1082, 
sustaining  conviction  under  indictment  alleging  a  theft  of  "ten  cents 
in  money  of  the  United  States  of  America";  Kelley  v.  State,  34  Tex. 
Cr.  413,  31  S.  W.  174,  upholding  allegation  of  "forty  dollars  in  silver, 
current  money  of  the  United  States";  Morris  v.  State  (Tex.  Cr.),  20 
S.  W.  980,  holding  description  "eighty  dollars  of  the  current  paper 
currency  money"  sufficient. 

I  Description  of  Property  in  Indictment  for  Theft  as  "$20  in  money" 

■  is  sufficient. 

Approved  in  Dalton  v.  State,  50  Tex.  Cr.  524,  98  S.  W.  856,  holding 
description  as  "one  hundred  and  ten  and  no/100  dollars  in  money, 
then  and  there  currency  money  of  th'e  United  States"  sufficient;  Fay 
V.  State  (Tex.  Cr.),  70  S.  W.  744,  holding  description  in  indictment 
for  robbery  as  "seventeen  dollars  in  money,  each  of  the  value  of  one 
dollar"  sufficient. 
Indictment  for  Theft  may  Allege  Both  Possession  and  ownership  in 

I  the  person  who  was  holding  property  for  owner. 

Approved  in  Price  v.  State,  55  Tex.  Cr.  159,  115  S.  W.  586,  reaffirm- 
ing rule;  Williams  v.  State,  47  Tex.  Cr.  537,  84  S.  W.  830,  holding 
where  indictment  alleged  ownership  and  possession  in  D.  who  was 
real  owner  but  proof  showed  possession  in  L.  who  had  taken  the  horse 
up  as  an  estray  without  known  owner,  there  was  fatal  variance.  See 
note,  21  L.  H.  A.  (n.  s.)  312. 

30  Tex.  Ap.  456-459,  17  8.  W.  1084,  NALLEY  ▼.  STATE. 

A  Person  Unlawfully  Attacked  is  not  Bound  to  retreat. 

Approved  in  Hooper  v.  State,  44  Tex.  Cr.  128,  100  Am.  St.  Rep.  845, 
69  S.  W.  151,  holding  where  accused  after  attempting  to  provoke  diffi- 
culty with  deceased  had  started  away  when  latter  attacked  him, 
failure  to  instruct  that  accused  was  not  bound  to  retreat  was  error. 
See  note,  2  L.  B.  A.  (n.  s.)  56. 

30  Tex.  Ap.  459-462,  17  8.  W.  1082,  BOBINSON  ▼.  STATE. 

Separation  of  Jurors  After  They  are  Sworn  and  impaneled  in  felony 
case  invalidates  verdict. 

Approved  in  Gant  v.  State,  55  Tex.  Cr.  289,  116  S.  W.  803,  holding 
consent  to  separation  by  defendant  does  not  waive  error. 

SO  Tex.  Ap.  462-463,  17  S.  W.  548,  ROGERS  V.  STATE. 

Where  an  Indictment  for  Slander  Sets  Out  Certain  Language  con- 
stituting the  slander,  but  the  proof  shows  that  different  language  was 
used,  held  the  judgment  must  be  reversed. 
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Approved  in  Barnett  v.  State,  35.  Tex.  Cr.  281,  33  S.  W.  340,  where 
the  language  alleged  was  not  language  used;  Gonzales  v.  State  (Tex. 
Gr.),  62  S.  W.  1061,  sustaining  charge  of  rape  in  the  language  of  the 
indictment. 

30  Tex.  Ap.  464-466,  17  8.  W.  939,  CRANE  ▼.  STATE. 

Where  in  Prosecution  for  Slander,  General  Bepntation  of  Prosecu- 
trix for  chastity  is  shown  to  be  bad  defendant  is  entitled  to  acquittal. 

Approved  in  Dobbs  v.  State,  55  Tex.  Cr.  486,  117  S.  W.  801,  holding 
charge  that  if  her  general  reputation  was  bad  to  acquit  was  error. 

In  Prosecution  for  Slander  of  Female  Who  has  Lately  Moved  from 
one  place  to  another,  defendant  maj  prove  her  reputation  for  chastity 
in  both  places. 

Approved  in  Ballew  v.  State,  48  Tex.  Cr.  47,  85  S.  W.  1064,  reaflarm- 
ing  rule.   - 

30  Tex.  Ap.  466-470,  17  8.  W.  1087,  BOGAN  V.  STATE. 

Where  the  Court  Allowed  and  Approved  a  Bill  of  Exceptions  to  the 
charge  within  five  minutes  after  the  retirement  of  the  jurj,  held  not 
error. 

Approved  in  Garello  v.  State,  31  Tex.  Cr.  62,  20  S.  W.  182,  refusing 
to  consider  exception  taken  after  verdict;  Benavides  v.  State,  31  Tex. 
Cr.  175,  37  Am.  St.  Bep.  801,  20  S.  W.  370,  sustaining  action  of  court 
in  recalling  jury  and  further  instructing  them. 

30  Tex.  Ap.  470-472,  18  a  W.  94,  ENGLISH  ▼.  STATE. 

Where  the  Indictment  Alleged  That  the  Forged  Instrument  pur- 
ported to  be  the  act  of  ''M.  R.  h./*  but  the  instrument  set  out  was 
signed  ''B.  M.  L.,"  held  the  variance  was  fatal. 

Approved  in  Watt  v.  Parlin  etc.  Co.,  44  Tex.  Civ.  441,  98  S.  W. 
429,  holding  writ  of  sequestration  directed  against  J.  M.  Peters  void 
as  against  M.  J.  Peters;  Becker  v.  State  (Tex.  Ap.),  18  S.  W.  551, 
variance  between  purport  and  tenor  clause  setting  out  forged  instru- 
ment, where  tenor  clause  shows  line  drawn  through  certain  signature, 
is  fatal;  Thulemeyer  v.  State,  38  Tex.  Cr.  350,  43  S.  W.  83,  where 
indictment  set  out  name  of  but  one  indorser  to  the  note;  Olibare  v. 
State  (Tex.  Cr.),  48  S.  W.  70,  holding  mistake  in  middle  initial  im- 
material; Jacobs  V.  State,  46  Fla.  158,  35  So.  65,  holding  in  trial  for 
criminal  assault  on  female  failure  to  prove  name  of  prosecutrix  as 
alleged  in  indictment  fatal  variance. 

Indictment  for  Forgery  Need  not  Set  Out  the  name  of  the  person 
alleged  to  be  defrauded. 

Approved  in  Crayton  v.  State,  47  Tex.  Cr.  90,  80  S.  W.  839,  reaffirm- 
ing rule;  Rhudy  v.  State,  42  Tex.  Cr.  226,  58  S.  W.  1007,  holding  in- 
dictment for  forgery  alleging  that  the  instrument  purported  to  be  act 
of  another  need  not  set  out  name  of  person  whose  signature  forged. 

A  Person's  Middle  Name  is  not  Eecognized  In  Law. 

Approved  in  Cox  v.  Durham,  128  Fed.  874,  reaffirming  rule. 

30  Tex.  Ap.  472-476,  17  a  W.  1063,  HAY8  v.  STATE. 

A  Verdict  Assessing  the  Punishment  of  Defendants  jointly  at  con- 
^nement  for  four  years  in  the  penitentiary  is  void. 

Beaffirmed  in  Meadowcroft  v.  People,  163  111.  89,  45  N.  E.  312,  35 
L.  B.  A.  176. 

Distinguished  in  Mootry  v.  State,  35  Tex.  Cr.  456,  33  S.  W.  878, 
sustaining  joint  verdict  of  "death." 
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A  Charge  That  If  the  Jury  Find  a  Defendant  la  Under  Sixteen 
Years,  and  assees  hie  puniehment  at  five  years,  it  is  in  their  discretion 
to  confine  him  to  the  reformatory  or  penitentiary,  is  erroneous. 

Approved  in  Sanchez  v.  State,  31  Tex.  Cr.  485,  21  S.  W.  365,  re- 
affirming rule;  but  see  dissenting  opinion,  Ex  parte  Wood,  36  Tex. 
Cr.  10,  34  S.  W.  967,  majority  sustaining  fixing  of  place  of  confine- 
ment by  the  court  where  verdict  was  silent. 

In  Trial  for  Burglary  Where  State  Belied  on  Becent  Possession 
failure  to  submit  question  of  how  defendant  came  into  possession  is 
error,  where  accused  testified  he  purchased  goods. 

Approved  in  Miller  v.  People,  229  111.  383,  82  N.  E.  394,  holding 
charge  erroneous  because  on  weight  of  evidence.  See  note,  12  L.  B. 
A.  (n,  s.)  216. 

30  Tei!.  Ap.  475-477,  17  a  W.  1082,  MBNEAB  ▼.  STATE. 

An  Indictment  Alleging  a  Bobbery  of  Ten  Oenta  in  money  of 
the  United  States  is  sustained  by  proof  of  the  robbery  of  ten  cents  in 
silver. 

Approved  in  Berry  v.  State,  46  Tex.  Cr.  422,  80  S.  W.  630,  holding 
description  in  indictment  for  theft  as  one  ten  dollar  bill  and  one  five 
dollar  bill  "lawful  currency  of  the  United  States"  sufficient  and  in- 
cludes gold  and  silver  certificates  and  national  bank  notes;  Kelley  v. 
State,  34  Tex.  Cr.  413,  31  S.  W.  174,  sustaining  indictment  alleging 
theft  of  "forty  dollars  in  silver,  current  money  of  the  United  States"; 
Nelaon  v.  State,  35  Tex.  Cr.  206,  32  S.  W.  901,  sustaining  conviction 
for  theft  of  a  "$20  gold  piece,  one  50  cent  silver  piece,  and  one  25  cent 
silver  piece";  Kirk  v.  State,  35  Tex.  Cr.  230,  32  S.  W.  1045,  presuming 
that  the  coin  described  was  coin  of  the  United  States;  Thompson  v. 
State,  35  Tex.  Cr.  523,  34  S.  W.  630,  sustaining  description  of  a  certain 
number  of  dollars  "in  money";  Moore  v.  State,  36  Tex.  Cr.  89,  35  S.  W. 
668,  sustaining  description  of  ailver  coins;  Spencer  v.  State  (Tex.  Cr.), 
55  S.  W.  58,  sustaining  description  of  ten  dollar  bill,  "lawful  currency 
of  the  United  States";  Perry  v.  State,  42  Tex.  Cr.  541,  61  S.  W.  401, 
holding  silver  certificates  and  national  bank  notes  not  money. 

Court  will  Take  Judicial  Notice  of  Value  of  "ten  cents  in  silver." 

Approved  in  Sowles  v.  State,  52  Tex.  Cr.  18,  105  S.  W.  178,  holding 
evidence  that  property  stolen  was  a  ten  dollar  bill.  United  States  cur- 
rency, sufficiently  proves  its  value. 

The  Term  "Money"  When  Used  in  Indictment  for  robbery  means 
legal  tender  metal  coins  or  legal  tender  currency  of  the  United  States. 

Approved  in  Perry  v.  State,  42  Tex.  Cr.  541,  61  S.  W.  401,  holding 
description  of  property  in  information  as  "lawful  money  of  the  United 
States"  not  supported  by  proof  of  national  bank  notes  and  silver 
certificates. 

30  Tex.  Ap.  477-480,  17  8.  W.  1099,  HESS  V.  STATE. 

A  Statement  of  Facts  Merely  Marked  "Approved,*'  and  signed  by 
the  judge,  is  insufficient. 

Approved  in  Esquival  v.  State,  51  Tex.  Cr.  518,  103  S.  W.  489,  Wesley 
V.  State,  45  Tex.  Cr.  64,  73  S.  W.  961,  and  Morse  v.  State,  39  Tex.  Cr. 
567,  47  S.  W.  645,  all  reaffirming  rule;  Wilson  v.  State,  34  Tex.  Cr. 
355,  32  S.  W.  529,  holding  similar  authentication  insufficient;  Ex  parte 
Malone,  35  Tex.  Cr.  298,  31  8.  W.  665,  refusing  to  consider  statement 
under  rule;  Ex  parte  Sebastian  (Tex.  Cr.),  53  S.  W.  690,  refusing  to 
consider  "agreed  statement''  not  signed  by  the  parties  or  judge;  Powell 
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▼.  State  (Tex.  Cr.)i  24  Sw  W.  516,  holding  diligence  in  filing  statement 
insufficient. 

Distinguished  in  Brown  v.  State,  56  Tex.  Gr.  88,  119  S.  W.  313,  hold- 
ing statement  containing  certificate  of  stenographer  that  it  was  correct 
copy  of  evidence  and  the  words  ''approved  and  ordered  filed''  with 
official  signature  of  judge  sufficient;  Ouerrero  v.  State,  41  Tex.  Cr.  163, 
53  S.  W.  119,  holding  statement  of  facts  closing  with  recital  that  it  is 
correct  statement  with  signatures  of  attorneys  and  official  signature  of 
judge  sufficient. 

SO  Tex.  Ap.  480-482,  17  8.  W.  1096,  0&A88  ▼.  STATE. 

Date  of  Offense  as  Alleged  in  Indictment  not  material  except  on 
question  of  limitation. 

Approved  in  Hume  v.  United  States,  118  Fed.  696,  reaffirming  rule. 

Evidence  WMch  Tends  to  Connect  I>efendant  with  other  offenses 
disconnected  from  that  for  which  he  is  on  trial,  is  inadmissible. 

See  note,  62  L.  B.  A.  197. 

80  Tex.  Ap.  482-483,  28  Am.  St.  Bep.  934,  17  8.  W.  1092,  McLAIN  ▼. 
STATE. 

Evidence  That  a  Witness  Fitted  Defendant's  Shoe  into  certain  tracks, 
and  that  the  fit  was  exact,  ie  admissible  in  a  trial  for  burglary. 

Approved  in  Ooldemith  v.  State,  32  Tex.  Gr.  115,  22  S.  W.  406,  ad- 
mitting evidence  of  correspondence  of  horse  tracks;  Clark  v.  State 
(Tex.  Cr.),  26  S.  W.  68,  admitting  opinions  of  witnesses  to  show  cor- 
respondence of  shoe  tracks;  Weaver  v.  State,  43  Tex.  Cr.  345,  65  8. 
W.  536,  holding  witness  who  had  examined  and  measured  tracks  could 
give  opinion  as  to  whether  they  were  made  with  boot  worn  by  de- 
fendant.    See  notes,  38  Am.  St.  Bep.  150;  53  Am.  St.  Bep.  375,  383. 

Distinguished  in  Parker  v.  State,  46  Tex.  Cr.  464,  108  Am.  St.  Bep. 
1021,  80  S.  W.  1009,  holding  evidence  of  what  witness  thought  from 
casual  observation  of  tracks  and  of  defendant's  shoes  not  admissible 
but  witness  could  state  his  observations. 

SO  Tex.  Ap.  48S-486,  17  8.  W.  031,  HHEA  v.  STATE. 

Where  a  Married  Woman  Did  not  Complain  of  being  raped  until 
two  days  afterward,  and  she  was  the  sole  witness,  held  insufficient  to 
support  a  conviction. 

Approved  in  Price  v.  State,  36  Tex.  Cr.  146,  35  S.  W.  989,  where 
evidence  was  held  insufficient. 

To  Oonstitate  Rape  There  must  be  Force  as  well  as  want  of  consent. 

Approved  in  Smith  v.  State,  56  Tex.  Cr.  323,  120  S.  W.  192,  holding 
charge  limiting  jury's  consideration  of  certain  evidence  to  question  of 
consent  and  credibility  of  prosecutrix  erroneous;  Perez  v.  State,  50 
Tex.  Cr.  37,  94  S.  W.  1038,  holding  evidence  insufficient  on  question 
of  force  to  sustain  conviction  of  rape. 

80  Tez.  Ap.  487-402,  28  Am.  St.  Bep.  936,  17  8.  W.  1058,  LOPEZ  v. 
STATK 

A  Prosecutrix  for  Bape  Who  was  Insane  before  and  at  the  time 
of  the  offense  is  not  a  competent  witness. 

Approved  in  Lee  v.  State  (Tex.  Cr.),  64  S.  W.  1048,  reaffirming  rule; 
Batterton  v.  State,  52  Tex.  Cr.  383,  107  S.  W.  827,  holding  in  prosecu- 
tion for  violation  of  local  option  law  evidence  failed  to  indicate  state's 
witness  was  insane  at  time  of  offense  or  of  trial;  dissenting  opinion 
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in  Kennedy  v.  State  (Tex.  Or.),  79  S.  W.  821,  majority  holding  in. 
prosecution  for  rape  of  child  three  and  one-half  years  old  her  incom- 
petency as  witness  on  account  of  lack  of  suf&cient  intelligence  did 
not  prevent  admission  of  evidence  of  complaints  made  by  her  after 
offense  as  part  of  res  gestae.    See  note,  37  L.  B.  A.  423. 

Distinguished  in  Pones  v.  State,  43  Tex.  Cr.  204,  63  S.  W.  1021, 
holding  party  who  had  been  stupefied  by  drugs  competent. 

30  Tex.  Ap.  49S-496,  17  8.  W.  1057,  EX  PABTE  EOBINSON. 

The  Ordinance  of  fhe  Oity  of  Ennls  making  it  a  misdemeanor  to 
keep  a  stallion  for  serving  purposes  within  the  corporate  limits  is 
void. 

Approved  in  Ex  parte  Powell,  43  Tex.  Cr.  398,  66  S.  W.  299,  hold- 
ing city  of  Beaumont  could  not  tax  selling  of  pools  on  horseraces;  dis- 
senting opinion  in  Ex  parte  Morris,  56  Tex.  Cr.  535,  120  S.  W.  1008, 
majority  holding  ordinance  prohibiting  erection  within  fire  limits  of 
any  building  except  those  constructed  of  'Tbrick"  or  "stone"  not  in- 
valid.   See  notes,  11  L.  B.  A.  (n.  s.)  737;  38  L.  B.  A.  335. 

Distinguished  in  Ex  parte  Glass,  49  Tex.  Cr.  89,  90  S.  W.  1108, 
holding  valid  an  ordinance  forbidding  keeping  of  hogs  within  one  mile 
of  court  house. 

City  has  No  Power,  In  Absence  of  Express  Statatory  or  charter 
power  to  declare  that  to  be  a  nuisance  which  is  not  a  nuisance  per  se^ 

See  note,  36  L.  B.  A.  593,  601. 

30  Tex.  Ap.  496-498,  17  8.  W.  1066,  SAUI^  v.  STATE. 

Where  the  Evidence  was  Insufficient  to  show  that  defendant  heard 
language  used  by  his  daughter  to  him,  which  implied  incestuous  rela- 
tions, held  his  silence  could  not  be  used  against  him. 

Approved  in  Crowell  v.  State,  56  Tex.  Cr.  491,  120  S.  W.  904,  holding 
evidence  of  defendant's  replies  and  conduct  in  response  to  statements 
made  to  him  by  sheriff  not  admissible;  O'Quinn  v.  State,  55  Tex.  Cr. 
23,  115  S.  W.  42,  holding  in  trial  for  theft  of  hogs  where  conspiracy 
between  defendant  and  another  was  in  issue  evidence  that  such  other 
had  previously  proposed  to  third  person  to  steal  prosecutor's  hogs  not 
admissible;  Farris  v.  State  (Tex.  Cr.),  56  S.  W.  337,  admitting  declara- 
tion of  deceased  two  hours  after  defendant  shot  him. 

Distinguished  in  Eeinhard  v.  State,  52  Tex.  Cr.  63,  106  S.  W.  129, 
holding  statement  of  defendant  after  killing  in  response  to  remark  ad- 
dressed to  him  by  his  mother  could  be  proved  by  state. 

Evidence  Held  Insufficient  to  Sustain  Conviction  for  incest. 

Approved  in  Cude  v.  State,  50  Tex.  Cr.  373,  97  S.  W.  486,  holding 
evidence  insufficient  to  sustain  conviction  for  incest. 

30  Tex.  Ap.  498-502,  17  S.  W.  1068,  BOBEBTSON  ▼.  STATE. 

Evidence  Held  Insufficient  to  Sustain  Conviction  of  assault  with  in- 
tent to  commit  rape. 

Approved  in  Cotton  v.  State,  52  Tex.  Cr.  57,  105  S.  W.  187,  and 
Collins  V.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  both  holding  evidence 
insufficient  to  show  intent  to  commit  rape. 

30  Tex.  Ap.  602-510,  18  8.  W.  90,  FISHEB  ▼.  STATE. 

A  New  Trial  will  not  be  Granted  for  newly  discovered  evidence  of 
a  witness  who  was  present  in  the  courtroom  during  the  trial,  but  not 
put  upon  the  stand. 
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Approved  in  Bodgera  v.  Stat©  (Tex.  Cr.),  20  S.  W.  710,  holding  ab- 
sent evidence  insufficient. 

When  Insanity  is  Set  Up  as  Defense  it  must  be  proved  by  defendant 
by  preponderance  of  evidence. 

See  note,  39  L.  B.  A.  739. 

Distinguished  in  State  v.  ShufF,  9  Idaho,  131,  72  Pae.  669,  holding 
instruction  that  to  establish  defense  on  ground  of  insanity  it  must 
be  clearly  proved  by  defendant  by  preponderance  of  evidence  er- 
roneous. 

Contlnaance  will  not  be  Granted  to  Procnre  Testimony  of  absent  wit- 
ness who  was  expected  to  testify  that  defendant  was  insane,  where 
his  opinion  based  on  such  facts  that  jury  would  not  have  believed 
testimony. 

See  note,  38  L.  B.  A.  737. 

30  Tex.  Ap.  510-530,  17  8.  W.  1077,  BODGEBS  ▼.  STATE. 

In  Trial  of  Eape  of  a  Child  Under  Ten  Years  of  Age,  a  failure  to 
instruct  on  "force"  is  not  error. 

Approved  in  Munoz  v.  State,  47  Tex.  Gr.  577,  85  S.  W.  12,  holding 
conviction  of  assault  with  intent  to  commit  rape  on  woman  under  fif- 
teen years  old  not  supported  by  evidence,  there  being  no  evidence  of 
force  used.    See  notes,  34  Am.  St.  Bep.  323;  37  Am.  St.  Bep.  364. 

A  Charge  in  Rape  to  the  effect  that  penetration  need  not  be  to  any 
particular  d«pth  is  correct. 

Approved  in  Kenney  v.  State  (Tex.  O.),  79  S.  W.  820,  holding  evi- 
dence proved  penetration;  State  v.  McGruder,  125  Iowa,  745,  101  N. 
W.  647,  applying  rule  in  prosecution  for  sodomy;  State  v.  Camagy,  106 
Iowa,  485,  76  N.  W.  805,  holding  evidence  justified  submission  of  issue 
of  penetration  to  jury. 

30  Tex.  Ap.  530-532,  17  8.  W.  1097,  TIPTON  ▼.  STATE. 

Where  Improper  Remarks  of  State's  Counsel  have  been  provoked 
by  remarks  of  defendant's  counsel,  defendant  cannot  complain. 

Approved  in  Wolfforth  v.  State,  31  Tex.  Cr.  400,  20  S.  W.  744,  refus- 
ing to  reverse  where  no  exception  was  taken  to  remarks;  Smith  v. 
State  (Tex.  Cr.),  65  S.  W.  186,  in  seduction  case  held  reference  by 
counsel  to  absence  of  defendant's  wife  not  error;  Warsaw  v.  Fisher, 
24  Ind.  Ap.  49,  55  N.  E.  43,  holding  not  error  to  permit  counsel  to 
comment  on  absence  of  witness. 

A  Charge  to  the  Effect  That  the  Jnry  might  convict  on  the  isolated 
testimony  of  the  witness  if  they  believed  she  was  not  an  accomplice 
is  error,  being  on  the  weight  of  evidence. 

Distinguished  in  Schoenfeldt  v.  State,  30  Tex.  Ap.  698,  18  S.  W.  642, 
eustaining  charge  on  testimony  of  accomplice. 

30  Tex.  Ap.  633-639,  17  8.  W.  1092,  WATTS  V.  STATE. 

Where  Defendant  Drew  a  Pistol  on  the  Prosecuting  Witness,  held 
the  fact  that  it  went  off  accidentally  does  not  prevent  the  crime  of 
assault  with  intent  to  murder  being  accomplished. 

Approved  in  Porter  v.  State  (Tex.  Cr.),  32  S.  W.  696,  sustaining 
conviction  of  assau)t  with  intent  to  murder  under  facts;  Atkins  v. 
State  (Tex.  Cr.),  53  S.  W.  859,  sustaining  charge  on  assault  with  in- 
tent to  kill  where  defendant  attacked  prosecutor  with  a  knife. 

A  New  Trial  will  not  be  Granted  for  newly  discovered  evidence 
which  will  not  affect  the  result. 

Approved  in  Rodgers  v.  State  (Tex.  Cr.),  20  S.  W.  710,  holding 
absent  evidence  insufficient. 
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30  Tex.  Ap.  639^41,  17  B.  W.  1098,  THUBMOND  ▼.  8TATB. 

An  Indictment  for  Theft  ftom  a  CtoriKnratlon  must  allege  that  it  $• 
a  corporation. 

Approved  in  Roby  v.  State  (Tex.  Cr.),  61  S.  W.  1115,  holding  indicts 
ment  against  president  of  banking  company  that  did  not  allege  names 
of  partners  insufficient;  State  t.  James,  194  Mo.  275,  92  S.  W.  682, 
holding  information  for  burglary  in  second  degree  defective  in  failing 
to  allege  ownership  of  building  entered;  State  v.  Horned,  178  Mo.  62, 
76  S.  W.  954,  holding  indictment  for  burglarizing  depot  of  certain 
railway  defective  in  not  alleging  whether  it  was  a  corporation  or  firm 
of  individual  owners;  State  v.  Jones,  168  Mo.  403,  68  S.  W.  567,  hold- 
ing information  for  burglary  in  breaking  and  entering  store  of  "Drya- 
dale-Ulen  Hardware  Company"  defective  in  not  stating  whether  said 
company  was  a  firm  or  corporation. 

Distinguished  in  Ueher  v.  State,  47  Tex.  Cr.  96,  81  S.  W.  311,  hold- 
ing indictment  alleging  forgery  of  note  in  favor  of  certain  banking 
company  need  not  allege  whether  payee  of  note  was  copartnership  or 
corporation;  State  v.  Fogarty,  105  Iowa,  34,  74  N.  W.  757,  holding 
unnecessary  to  allege  the  incorporation. 

An  Indictment  for  Theft  from  a  Corporation  should  allege  a  taking 
from  the  possession  of  some  person  holding  for  the  company. 

Approved  in  Bryan,  v.  State,  49  Tex.  Cr.  197,  91  S.  W.  581,  holding 
evidence  that  the  person  alleged  to  be  owner  had  been  authorized  to 
take  possession  but  failed  to  do  so  before  theft  did  not  support  con- 
viction; Bicks  V.  State,  41  Tex.  Cr.  677,  56  S.  W.  928,  holding  under 
indictment  for  burglary  alleging  possession  and  ownership  in  S.,  proof 
that  S.  waa  in  charge  for  corporation  owner  not  variance. 

Distinguished  in  Price  v.  State,  55  Tex.  Cr.  160,  115  S.  W.  587,  hold- 
ing  evidence  sufficient  to  show  goods  taken  without  consent  of  person 
holding  possession  for  corporate  owner. 

SO  Tex.  Ap.  641-544,  17  8.  W.  1004,  HOBN  ▼.  STATE. 

The  Brand  of  a  Former  Owner  is  not  evidence  to  prove  ownership 
of  the  purchaser. 

Approved  in  Chowning  v.  State,  41  Tex.  Cr.  83,  51  S.  W.  947,  re- 
versing for  admitting  brand  recorded  after  theft  as  evidence  of  owner- 
ship. 

It  is  Error  to  Befuse  an  Instruction  that  the  burden  never  shifts 
from  the  state  to  the  defendant. 

Reaffirmed  in  Lewis  v.  State  (Tex.  Cr.),  59  S.  W.  887. 

30  Tex.  Ap.  545-549,  17  8.  W.  1106,  BALTBIP  v.  STATE. 

Where  Deceased  had  Abused  and  Maltreated  Defendant  in  the  after- 
noon, and  resumed  his  abuse  when  they  met  in  the  evening,  held  the 
evidence  demanded  a  charge  on  manslaughter. 

Approved  in  McHenry  v.  State,  54  Tex.  Cr.  480,  114  S.  W.  117, 
holding  instruction  on  manslaughter  erroneous  in  not  instructing  that 
in  determining  state  of  mind  of  accused  at  time  of  killing  they  may 
consider  evidence  arising  at  time  of  or  preceding  killing;  Bice  v. 
State,  51  Tex.  Cr.  286,  103  S.  W.  1174,  Lundy  v.  State,  48  Tex.  Cr. 
219,  87  S.  W.  353,  and  Norris  v.  State,  42  Tex.  Cr.  563,  61  S  W.  495, 
all  holding  evidence  required  charge  on  manslaughter;  Hopkins  v. 
State  (Tex.  Cr.),  50  S.  W.  382,  eustaining  charge  on  manslaughter 
under  factsi 
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A  Oluirge  to  the  Effect  Tliat  Defendant  mnjit  Betreat  before  resort- 
ing to  killing  is  erroneous. 

Approved  in  State  v.  Hudspeth,  150  Mo.  34,  51  S.  W.  489,  reversing 
for  similar  instruction  where  deceased  attacked  defendant  with  scale 
weights. 

30  Tez.  Ap.  649-561,  17  S.  W.  1110,  HABKIS  v.  STATE. 

Instance  of  Lack  of  Corroboration  of  Confession  to  prove  corpus 
delicti  in  trial  for  infanticide. 

See  note,  68  L.  B.  A.  65. 

SO  Tez.  Ap.  561-569,  28  Am.  St.  Bep.  944,  17  8.  W.  1102,  CABTEB  v. 
STATE. 

"Where  the  Evidence  Baisea  the  Issue  of  Manslaughter,  it  is  error 
to  omit  a  charge  on  that  subject. 

See  notes,  35  Am.  St.  Bep.  206;  38  Am.  St.  Bep.  81;  42  Am.  St.  Bep. 
334,  17  Am.  St.  Bep.  57;  63  L.  B.  A.  666,  667. 

Where  Defendant,  Attempting  to  Make  an  Illegal  Arrest^  kills  de- 
ceased, held  his  right  of  self-defense  is  limited. 

See  notes,  59  Am.  St.  Bep.  96;  46  Am.  St.  Bep.  267;  42  Am.  St.  Bep. 
334,  877;  67  L.  B.  A.  307,  308;  45  L.  B.  A.  689,  692,  693,  696,  708, 
709. 

Doctrine  of  Retreat  Is  not  Applicable  to  cases  of  imperfect  self- 
defense. 

See  note,  2  L.  B.  A.  (n.  s.)  62. 

30  Tez.  Ap.  559-566,  17  S.  W.  1108,  FniJ.EB  v.  STATE. 

Where  a  Conviction  of  Murder  In  the  Second  Degree  was  set  aside, 
held  a  refusal  to  charge  on  new  trial,  where  the  evidence  showed 
murder  in  the  first  degree,  that  defendant  should  be  acquitted,  is 
correct. 

Approved  in  Cornelius  v.  State,  54  Tex.  Cr.  178,  194,  195,  199,  112 
S.  W.  1053,  1061,  1064,  Burnett  v.  State,  53  Tex.  Cr.  521,  112  S.  W.  77, 
and  Pickett  v.  State,  43  Tex.  Cr.  79,  63  S.  W.  325,  326,  all  following 
rule;  Hardy  v.  State,  31  Tex.  Cr.  293,  20  S.  W.  562,  and  Farris  v.  State 
(Tex.  Cr.)  56  S.  W.  337,  both  refusing  to  reverse  because  of  instruc- 
tion on  second  degree;  High  v.  State,  54  Tex.  Cr.  336,  112  S.  W.  940, 
holding  submitting  issue  of  manslaughter  to  jury  and  conviction 
therefor  not  error  though  all  evidence  went  to  prove  murder;  Wood- 
ward V.  State,  54  Tex.  Cr.  87,  111  S.  W.  942,  holding  charge  in  ac- 
cordance with  rule  proper;  Connell  v.  State,  46  Tex.  Cr.  263,  81  S.  W. 
748,  holding  on  such  second  trial  it  was  not  necessary  for  court  to 
draw  distinction  between  murder  in  first  and  second  degrees  in  instruc- 
tion; Augustine  v.  State,  41  Tex.  Cr.  69,  96  Am.  St.  Bep.  765,  52  S. 
W.  79,  and  Thomas  v.  State,  43  Tex.  Cr.  24,  96  Am.  St.  Bep.  834, 
62  S.  W.  920,  both  holding  defendant  could  not  object  because  instruc- 
tion on  murder  in  second  degree  given  where  all  evidence  showed  mur- 
der in  first  degree;  Conde  v.  State,  35  Tex.  Cr.  103,  104,  60  Am.  St.  Rep. 
28,  30,  34  S.  W.  288,  289,  sustaining  conviction  of  second  degree  on 
second  trial  although  express  malice  shown;  Mixon  v.  State,  35  Tex. 
Cr.  460,  34  S.  W.  290,  after  conviction  of  manslaughter  und-er  invalid 
indictment,  defendant  «ajinot  be  tried  for  first  degree  under  good 
indictment;  Harvey  v.  State,  35  Tex.  Cr.  561,  34  S.  W.  624,  holding 
defendant  not  entitled  to  acquittal  if  express  m'alice  shown;  Turner  v. 
State,  41  Tex.  Cr.  338,  54  S.  W.  580,  where  defendant  was  acquitted  of 
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murder,  held,  if  second  trial  for  manslaughter  showed  evidence  of 
murder,  he  should  be  acquitted;  holding  defendant  not  entitled  to 
acquittal  of  manslaughter;  dissenting  opinion  in  Conde  v.  State,  35 
Tex.  Or.  102,  60  Am.  St.  Rep.  27,  34  S.  W.  288,  majority  sustaining 
conviction  of  second  degree  on  second  trial  although  express  malice 
was  shown.     See  note,  21  L.  R.  A.  (n.  s.)  18. 

It  Is  Competent  to  Impeach  a  Witness  who  states  that  she  has  no 
recollection  of  statements  made  by  her  in  a  habeas  corpus  trial,  by 
proving  the  contradictory  statements. 

Approved  in  Smith  v.  State  (Tex.  Cr.),  20  S.  W.  555,  reversing  for 
excluding  evidence  that  witness  made  contradictory  statements. 

Declarations  of  the  Deceased  Before  the  Homicide,  to  the  effect  that 
he  wanted  to  be  friendly  with  the  defendant,  are  inadmissible  where 
they  did  not  come  to  defendant's  knowledge. 

Approved  in  Stell  v.  State  (Tex.  Cr.),  58  S.  W.  76,  and  Adams  ▼. 
State  (Tex.  Cr.),  64  S.  W.  1056,  both  reversing  for  admitting  similar 
declarations  of  deceased;  Pratt  v.  State,  53  Tex.  Cr.  289,  109  S.  W.  142^ 
holding  evidence  to  show  that  deceased  had  abandoned  threats  not  ad- 
missible when  not  known  by  defendant;  Gray  v.  State,  47  Tex.  Cr. 
378,  83  S.  W.  705,  holding  where  shortly  before  killing  deceased  and 
another  engaged  in  a  fight  at  which  defendant  was  not  present  evi- 
dence of  declarations  of  bystanders  not  admissible  against  defendant; 
Burnett  v.  State,  46  Tex.  Cr.  119,  79  S.  W.  551,  holding  evidence  of 
conduct  and  conversation  of  deceased  between  threats  and  killing 
indicating  intention  to  abandon  threats,  but  not  brought  to  defend- 
ant's knowledge  not  admissible,  though  purpose  was  to  show  time 
elapsing;  Clay  v.  State,  44  Tex.  Cr.  137,  69  S.  W.  415,  holding  declara- 
tions of  deceased  after  quarrel  with  defendant  but  not  in  his  hearing 
not  admissible  against  him;  Adams  v.  State,  44  Tex.  Cr.  67,  68  8.  W. 
271,  holding  evidence  that  deceased  was  on  his  way  to  visit  his  father 
when  killing  occurred  offered  to  show  his  peaceful  mission  immaterial 
though  self -defense  relied  on;  Nelson  v.  State  (Tex.  Cr.),  58  S.  W. 
108,  reversing  for  admitting  evidence  that  deceased  borrowed  a  gun 
for  certain  purx>ose8. 

A  Charge  on  Self-defense  which  omitted  to  give  defendant  the 
benefit  of  a  "reasonable  expectation  or  fear  of  serious  bodily  harm," 
is  insufficient. 

Approved  in  McCandless  v.  State,  42  Tex.  Cr.  60,  57  S.  W.  673,  re- 
versing for  erroneous  charge  requiring  defendant  to  exhaust  other 
means  of  defense;  Hampton  v.  State  (Tex.  Cr.),  65  S.  W.  527,  holding 
charge  limiting  self-defense  to  reasonable  fear  of  death  erroneous. 

District  Attorney  not  Warranted  in  Asserting  Facts  not  in  evidence. 

Approved  in  Jenkins  v.  State,  49  Tex.  Cr.  462,  122  Am.  St.  Rep.  812, 
93  S.  W.  729,  holding  reference  by  district  attorney  to  another  case 
in  which  a  person  had  been  convicted  on  similar  evidence  and  had 
confessed  on  scaffold  reversible  error. 

Reference  to  Former  Convlctian  by  District  Attorney  in  argument 
reversible  error. 

Approved  in  Benson  v.  State,  56  Tex.  Cr.  55,  118  S.  W.  1050,  holding 
reference  by  district  attorney  in  argument  to  conviction  of  accused 
at  former  trial  and  sentence  of  death  penalty  reversible  error;  Davis 
V.  State,  54  Tex.  Cr.  251,  114  S.  W.  373,  holding  remark  of  district 
attorney  in  argument  that  other  juries  had  paid  no  attention  to  testi- 
mony of  a  physician  testifying  as  expert  for  accused  reversible  error; 
dissenting  opinion  in  Arnwine  v.  State,  54  Tex.  Cr.  222,  114  8.  W.  801, 
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majority  holding  dlBcussion  of  jurors  after  withdrawing  of  the  term 
for  which  accused  was  sentenced  at  former  trial  not  reversible  error. 
See  note,  46  L.  B.  A.  663. 

Permitting  Witness  to  be  Recalled  for  Purpose  of  laying  predicate 
for  his  impeachment  not  error. 

Approved  in  State  v.  Brown,  111  La.  700,  35  So.  819,  holding  where 
defendant  had  testified  in  his  own  behalf  it  was  not  error  to  permit 
state  to  recall  him  after  defense  closed. 

SO  Tex.  Ap.  666-678,  17  S.  W.  1111,  EX  PABTE  DEOENEB. 

Where  Grand  Jurors  were  Punished  for  Contempt  for  attacking  a 
judge  as  witness  during  session  of  the  court,  held,  where  the  facts 
showed  that  no  contempt  had  been  committed  the  court  was  without 
jurisdiction,  and  the  judgment  void. 

Approved  in  Goodfellow  v.  State,  53  Tex.  Cr.  473,  110  S.  W.  756, 
holding  judgment  of  contempt  against  sheriff  for  failing  to  serve 
process  void  where  writ  and  judgment  do  not  show  it  was  within 
his  power  to  execute  the  process;  Ex  parte  Garza,  50  Tex.  Cr.  108, 
95  S.  W.  1060,  holding  on  habeas  corpus  evidence  in  contempt  pro- 
ceeding showed  court  had  no  authority  to  treat  the  particular  matter 
as  contempt  and  judgment  of  contempt  without  authority;  Ex 
parte  Davis,  48  Tex.  Cr.  646,  122  Am.  St.  Bep.  775,  89  S.  W.  979, 
holding  habeas  corpus  lies  to  prevent  relator  who  had  been  tried  and 
acquitted  in  county  of  crime  committed  near  boundary  line  of  C. 
and  N.  counties  from  later  being  again  put  on  trial  in  N.  county; 
Ex  parte  Stone  (Tex.  Cr.),  72  S.  W.  1000,  where  relator  imprisoned 
for  violating  injunction  against  dealing  in  railroad  tickets  released 
on  habeas  corpus,  there  being  no  evidence  that  he  had  knowledge  that 
injunction  had  issued;  Ogle  v.  State,  43  Tex.  Cr.  233,  96  Am.  St.  Bep. 
860,  63  S.  W.  1013,  holding  judgment  of  conviction  under  indictment 
by  grand  jury  of  thirteen  men  nullity  and  not  bar  to  subsequent  con- 
viction under  valid  indictment;  Ex  parte  Taylor,  34  Tex.  Cr.  594,  31 
S.  W.  642,  holding  judgment  of  contempt  void  where  relator  had  no 
connection  with  the  publication;  Ex  parte  Kearby,  35  Tex.  Cr.  538,  34 

5.  W.  635,  granting  writ,  where  the  punishment  for  contempt  ex- 
ceeded the  court's  authority;  Ex  parte  Kearby,  35  Tex.  Cr.  644,  34 

6.  W.  963,  sustaining  authority  of  this  court  to  issue  writ;  and  see 
Ex  parte  Warfield,  40  Tex.  Cr.  420,  76  Am.  St.  Bep.  726,  50  S.  W. 
934,  to  same  effect;  Ex  parte  Wilson,  39  Tex.  Cr.  637,  47  8.  W. 
999,  holding  court  had  no  authority  to  punish  for  contempt  for  refus- 
ing to  answer  incriminating  question;  Ex  parte  Duncan,  42  Tex.  Cr. 
672,  673,  676,  679,  62  S.  W.  761,  762,  763,  764,  765,  sustaining  author- 
ity of  appellate  court  to  inquire  into  facts  of  judgment  of  conviction 
for  contempt  on  habeas  corpus;  dissenting  opinion  in  Ex  parte  Alli- 
son, 48  Tex.  Cr.  643,  90  S.  W.  497,  majority  holding  statute  authoriz- 
ing injunction  to  restrain  use  of  premises  for  gambling  valid  and 
relator  legally  imprisoned  for  contempt  in  disobeying  injunction. 
See  note,  40  Am.  St.  Rep.  307. 

On  Habeas  Corpus  in  Case  of  Commitment  for  contempt,  the  court 
can  examine  only  two  questions:  First,  as  to  jurisdiction;  and  sec- 
ondly, as  to  the  form  of  commitment. 

Approved  in  Ex  parte  Testard,  101  Tex.  253,  106  S.  W.  320,  hold- 
ing in  habeas  corpus  by  person  imprisoned  for  violating  injunction, 
court  having  acquired  jurisdiction  on  contempt  proceeding,  inquiry 
would  not  go  further;  Ex  parte  Bobertson,  44  Tex.  Cr.  568,  72  S.  W. 
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861,  and  Ez  parte  Duncan,  42  Tex.  Gr.  672,  673,  676,  679,  62  S.  W. 
761,  762,  763,  764,  765,  both  holding  upon  facts  judgment  of  con- 
tempt rendered  without  jurisdiction;  State  v.  Beaverstad,  12  N.  D. 
532,  97  N.  W.  549,  refusing  to  discharge  relator  where  after  pre- 
liminary hearing  he  was  held  for  manslaughter  magistrate  having 
acted  upon  some  evidence;  Ex  parte  Blankenship  (Tex.  Cr.),  57  8. 
W.  647,  dismissing  appeal  from  proceeding  by  habeas  corpus.  See 
note,  87  Am.  St.  Bep.  173. 

30  Tex.  Ap.  578-681,  18  S.  W.  86,  BANDS  ▼.  STATE. 

It  Seems  That  the  Use  of  the  Word  "Stolen,"  instead  of  the  statu- 
tory words  of  article  743,  Penal  Code,  would  be  insufficient  in  an 
indictment  charging  the  offense  of  acquiring  and  concealing  stolen 
property. 

Approved  in  Terry  v.  State,  43  Tex.  Cr.  355,  66  S.  W.  452,  driving 
stock  from  accustomed  range  will  not  sustain  charge  of  ordinary 
theft. 

OonfessioDs  Made  IJiider  Arrest^  Though  Accused  Unwamed,  are 
admissible  where  facts  stated  therein  are  found  to  be  true. 

See  note,  53  L.  B.  A.  406. 

30  Tez.  Ap.  681-684,  18  S.  W.  88,  GIBBS  V.  STATE. 

Where  Two  Persons  Jointly  Indicted  and  After  OonTlction  of  one 
the  other  is  tried  and  acquitted  a  new  trial  will  be  granted  former  to 
obtain  testimony  of  latter. 

Approved  in  Gill  v.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  Sanders 
V.  State,  52  Tex.  Cr.  467,  124  Am.  St.  Rep.  1101,  107  S.  W.  840,  and 
French  v.  State,  47  Tex.  Cr.  573,  85  S.  W.  5,  all  reaffirming  rule  and 
granting  new  trial. 

SO  Tex.  Ap.  684-696,  18  S.  W.  82,  OINNOCHIO  v.  STATE. 

A  Provision  In  the  Charter  of  the  City  of  Fort  Worth,  vesting  ex- 
clusive jurisdiction  in  the  city  court  of  all  violations  of  the  Sunday 
closing  law,  is  void. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  379,  399,  81  S.  W. 
975,  987,  hol(^ing  city  court  had  no  jurisdiction  to  try  offense  against 
state  penal  statute;  Arroyo  v.  State  (Tex.  Cr.),  69  S.  W.  504,  hold- 
ing under  constitution,  article  1,  section  28,  provision  in  city  charter 
authorizing  it  to  regulate  opening  and  closing  of  saloons  on  Sunday 
in  contravention  of  state  law  void;  Davis  v.  State,  32  Tex.  Cr.  384, 
23  S.  W.  893,  holding  criminal  court  did  not  have  original  jurisdic- 
tion of  offense  of  keeping  a  disorderly  house;  Leach  v.  State,  36 
Tex.  Cr.  250,  251,  36  S.  W.  472,  holding  city  court  had  no  jurisdic- 
tion of  offense  of  carrying  a  pistol;  Ex  parte  Coombs,  38  Tex.  Cr. 
662,  44  S.  W.  861,  holding  city  court  of  Dallas  had  no  jurisdiction  of 
offense  of  keeping  a  disorderly  house;  Ex  parte  Cox,  44  Fla.  540,  33 
So.  510,  61  L.  B.  A.  734,  holding  statute  authorizing  writ  of  error 
from  stale  supreme  court,  to  review  judgment  rendered  by  individual 
justice  of  that  court  in  habeas  corpus  proceeding  unconstitutional. 

Distinguished  in  Ex  parte  Abrams,  56  Tex.  Cr.  468,  474,  120  S.  W. 
885,  888,  holding  provision  in  charter  giving  corporation  court  juris- 
diction of  offenses  against  state  law  valid;  Harris  Co.  v.  Stewart,  91 
Tex.  138,  41  S.  W.  653,  sustaining  jurisdiction  of  city  recorder  of 
city  of  Houston  over  offenses  cognizable  by  justice's  court;  Garrett 
v.  Mayor,  47  La.  Ann.  630,  17  So.  243,  sustaining  authority  of  legis- 
lature to  confer  right  to  regulate  liquor  traffic  on  city  of  Monroe; 
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Ex  parte  Hart,  41  Tex.  Cr.  585,  56  S.  W.  342,  sastainiDg  jarisdietion 
of  city  court  of  Sherman  of  offense  of  vagrancy. 

30  Tez.  Ap.  597-600,  17  S.  W.  1118,  TITTLE  v.  STATE. 

A  Failure  to  Oharge  That  an  Unrecorded  Brand  is  not  evidence  of 
ownership  nor  presumptive  evidence  of  ownership  is  error. 

Approved  in  Wilson  v.  State,  32  Tex.  Cr.  24,  22  8.  W.  39,  admit- 
ting bill  of  sale  to  show  sale  of  cattle  of  certain  brand;  Childers  v. 
State,  37  Tex.  Cr.  395,  35  S.  W.  656,  reversing  for  failure  of  court 
to  limit  purpose  of  unrecorded  brand;  and  see  Welch  v.  State,  42 
Tex.  Cr.  340,  60  S.  W.  46,  and  Chowning  v.  State,  41  Tex.  Cr.  83,  51 
S.  W.  947,  both  holding  brand  recorded  after  theft  not  evidence  of 
ownership. 

Distinguished  in  Ingraham  v.  Chapman,  83  Am.  St.  Hep.  265,  hold- 
ing collar  worn  by  dog  with  man's  name  on  it  admissible  on  question 
of  ownership  there  being  no  statute  regulating  subject. 

Where  an  Unrecorded  Brand  Enables  a  Witness  to  recognize  an 
animal  by  its  flesh  marks,  it  may  be  looked  to  for  that  purpose. 

Approved  in  Ingraham  v.  Chapman,  177  Mass.  124,  58  N.  E.  172, 
dog's  collar  with  license  number  and  owner's  name  thereon  is  ad- 
missible as  to  ownership  of  the  dog.    See  note,  11  L.  B.  A.  (n.  s.)  89. 

SO  Tex.  Ap.  601-606,  18  8.  W.  139,  EIJIJS  ▼.  STATE. 

See  Opinion  Herein  for  a  Oharge  defining  malice  held  to  be  correct. 

Approved  in  Jackson  v.  State,  31  Tex.  Cr.  554,  21  S.  W.  367,  sus- 
taining similar  charge. 

30  Tez.  Ap.  607-614,  18  8.  W.  412,  OOOK  V.  STATE. 

Where  One  of  the  State's  Witnesses  was  not  put  under  the  rule 
through  a  mistake,  and  was  permitted  to  testify  as  to  matters  not 
testified  to  by  others,  held  not  error. 

Approved  in  Green  v.  State,  49  Tex.  Cr.  648,  98  S.  W.  1061,  hold-  • 
ing  allowing  examination  in  rebuttal  by  state  of  witnesses  who  had 
not  been  placed  under  rule  not  reversible  error;  Johnson  v.  Cooley, 
30  Tex.  Civ.  581,  71  S.  W.  37,  holding  refusal  of  court  to  allow  wit- 
ness to  testify  on  ground  that  after  being  placed  under  rule  he  had 
violated  instructions  of  court  error;  Brown  v.  State  (Tex.  Cr.),  59 
S.  W.  1119,  sustaining  action  of  court  in  not  putting  an  interpreter 
under  the  rule. 

Where  the  District  Attorney  Qualified  Bemarks  excepted  to  by 
stating  the  purpose  for  which  he  made  them,  held  not  ground  for 
reversal. 

Approved  in  Central  By.  Co.  v.  Allmon,  147  HI.  482,  35  N.  E.  729, 
not  reversing  where  counsel  disclaimed  intention  to  abuse  his  privi- 
lege. 

SO  Tex.  Ap.  614-616,  18  S.  W.  197,  BBOWDEB  v.  STATE. 
Defendant  may  Prove  His  Own  Bepntation  for  truth  and  honesty. 
See  note,  20  L.  B.  A.  613. 

SO  Tex.  Ap.  616-618,  18  S.  W.  298,  McSPATTON  v.  STATE. 

Where  Accused  Went  to  Deceased's  Honse  to  commit  crime  but 
abandoned  intention  and  sought  to  avoid  difficulty  with  adversary, 
but  was  pursued,  his  right  of  self-defense  revived. 

See  note,  45  L.  B.  A.  708,  711. 

6  Tex.  Notes — 55 
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A  Charge  upon  a  Phase  of  the  Case  not  raised  by  evidence  error. 

Approved  in  Halsford  v.  State,  53  Tex.  Cr.  45,  108  S.  W.  382,  hold- 
ing charge  submitting  issue  of  express  malice  where  there  was  no 
evidence  of  sueh  reversible  error. 

SO  Tex.  Ap.  619-623,  18  S.  W.  297,  CBAIO  V.  STATE. 

Statements  Made  by  Defendant  to  His  Mother  on  reaching  his  home 
ten  minutes  after  the  killing,  held  admissible  as  res  gestae. 

Approved  in  Clark  v.  State,  56  Tex.  Cr.  297,  120  S.  W.  181,  holding 
statement  by  accused  that  he  had  killed  deceased  in  self-defense 
made  within  five  minutes  after  killing  admissible  as  part  of  res 
gestae;  Wakefield  v.  State,  50  Tex.  Cr.  127,  94  S.  W.  1048,  holding 
statement  by  accused  to  physician  to  whom  he  had  gone  after  killing 
to  have  injuries  dressed  as  to  how  he  received  the  wound  from  de- 
ceased admissible;  Craven  v.  State,  49  Tex.  Cr.  82,  122  Am.  St.  Rep. 
799,  90  S.  W.  312,  holding  statement  by  accused  made  four  to  six 
minutes  after  killing  deceased  admissible;  Kenney  v.  State  (Tex.  Cr.)^ 
79  S.  W.  818,  and  Thomas  v.  State,  47  Tex.  Cr.  535,  122  Am.  St.  Rep. 
712,  84  S.  W.  824,  both  holding  in  prosecution  for  rape  on  child  state- 
ments made  by  child  to  its  mother  after  offense  admissible  as  res 
gestae;  Gray  v.  State,  47  Tex.  Cr.  378,  83  S.  W.  706,  holding  in  murder 
trial  evidence  of  statements  and  conduct  of  defendant  after  killing 
should  have  been  admitted;  Freeman  v.  State,  40  Tex.  Cr.  554,  51  S. 
W.  231,  where  deceased,  after  infliction  of  wound,  started  to  go  to 
his  saloon  about  sixty  yards  away  and  half  way  met  party  who  took 
him  in  and  deceased  fainted  and  on  regaining  senses  about  half  of 
an  hour  after  difficulty  made  statement,  statement  is  admissible  as 
part  of  res  gestae;  Murray  v.  Boston  etc.  Railroad,  72  N.  H.  37,  101 
Am.  St.  Rep.  660,  54  Atl.  292,  61  L.  R.  A.  495,  holding  statement  by 
one  within  two  minutes  after  being  run  over  by  car  as  to  how  it  hap- 
pened admissible  as  part  of  res  gestae;  Castillo  v.  State,  31  Tex.  Cr. 
152,  37  Am.  St.  Rep.  797,  19  S.  W.  892,  admitting  declarations  of  child 
made  shortly  after  the  rape;  McKinney  v.  State,  40  Tex.  Cr.  374,  50  S. 
W.  709,  admitting  declarations  made  by  deceased  five  minutes  after 
the  shooting;  Ingram  v.  State  (Tex.  Cr.),  43  S.  W.  519,  admitting 
statements  made  by  the  accused  a  few  minutes  after  the  shooting. 
See  notes,  37  Am.  St.  Rep.  793;  19  L.  R.  A.  739. 

Voluntary  Statement  of  Defendant  When  He  Did  not  Believe  him- 
self under  arrest  admissible  against  him. 

Approved  in  Grant  v.  State,  56  Tex.  Cr.  415,  120  S.  W.  483,  hold- 
ing where  accused  after  assault  of  deceased  sought  an  officer  and  told 
him  he  had  struck  deceased  and  wanted  to  pay  fine,  such  statement 
admissible;  Connell  v.  State,  45  Tex.  Cr.  156,  157,  75  S.  W.  517,  and 
Bargna  v.  State  (Tex,  Cr.),  68  S.  W.  998,  both  holding  statements 
of  accused  to  officers  while  they  were  investigating  crime  admissible 
he  not  being  conscious  of  arrest;  Jones  v.  State,  44  Tex.  Cr.  408,  71 
S.  W.  963,  holding  statement  of  accused  made  while  conscious  of  his 
arrest  not  admissible. 

Declarations  and  Statements  not  Admissible  to  Prove  previous 
statements  and  declarations  which  were  full  and  complete  in  them- 
selves. 

Distinguished  in  Pratt  v.  State,  53  Tex.  Cr.  285,  109  S.  W.  140,  hold- 
ing statement  of  defendant  should  have  been  admitted  to  prove  pre* 
vious  statement  brought  out  by  prosecution. 
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Where  State  Attacks  Defendant's  Evidence  as  Fabricated  defend- 
ant may  prove  in  rebuttal  prior  statements  by  him  corroborating  his 
testimony. 

Approved  in  Messer  v.  State,  43  Tex.  Or.  109,  63  S.  W.  645,  holding 
in  trial  for  murder  where  state  attacks  testimony  of  defendant  and 
his  wife  prior  statement  of  defendant  corroborating  testimony  admis- 
sible. 

Miscellaneous. — Craig  v.  State  (Tex.  Or.),  23  S.  W.  1109,  referring 
to  former  conviction  of  manslaughter  as  an  acquittal  of  murder  in 
both  degrees. 

30  Tez.  Ap.  623-628,  18  B.  W.  SCO,  WELHOUSEN  v.  STATE. 

An  Indictment  Containing  a  Oonnt  of  Theft  of  a  yearling,  and  a 
count  for  illegal  branding  of  the  same,  is  good. 

Approved  in  Bink  v.  State,  50  Tex.  Cr.  448,  98  S.  W.  865,  holding 
under  indictment  charging  same  transaction  as  theft  and  swindling 
in  two  counts  state  not  required  to  elect  on  which  it  will  prosecute; 
Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553,  sustaining  indict- 
ment for  fornication  and  adultery  containing  but  one  formal  conclu- 
sion. 

Evidence  of  Other  Thefts  and  Other  Brandings  at  different  times  is 
inadmissible. 

Approved  in  Hill  v.  State,  44  Tex.  Cr.  606,  73  S.  W.  10,  holding  in 
trial  for  burglary  error  to  permit  state  to  prove  another  burglary 
committed  by  defendant  on  same  night;  State  v.  O'Donnell,  36  Or. 
228,  61  Pac.  894,  reversing  for  admitting  evidence  of  another  theft 
not  occurring  at  same  time;  Mclver  v.  State  (Tex.  Cr.),  60  S.  W.  50, 
reversing  for  admitting  theft  of  a  saddle.     See  note,  62  L.  B.  A.  197. 

The  Admission  of  Incompetent  Evidence  is  Error,  even  though  it  be 
withdrawn  from  the  jury  by  the  charge  of  the  court. 

Approved  in  Henard  v.  State,  46  Tex.  Cr.  93,  79  S.  W.  811,  holding 
in  prosecution  for  rape  of  female  under  fifteen  years  of  age  error 
in  admitting  testimony  of  prosecutrix  to  subsequent  act  of  inter- 
course with  defendant  not  cured  by  withdrawal  from  jury;  McCand- 
less  V.  State,  42  Tex.  Cr.  59,  57  S.  W.  672,  holding  in  trial  for  murder 
where  self-defense  relied  on  error  in  admitting  evidence  that  deceased 
was  not  in  habit  of  carrying  pistol  or  of  using  oaths  not  cured  by 
withdrawing  it  from  jury.    See  note,  62  L.  B.  A.  356. 

Distinguished  in  Hatcher  v.  State,  43  Tex.  Cr.  239,  65  S.  W.  98, 
holding  error  in  admitting  evidence  that  accused  had  tried  to  arrange 
with  fellow  prisoner  to  prove  alibi  by  false  testimony  cured  by  its 
withdrawal  from  jury. 

SO  Tez.  Apw  628-642,  18  S.  W.  468,  FBANKLIN  v.  STATE. 

Where  the  Evidence  Disclosed  a  Struggle,  during  which  defendant 
was  wounded,  and  he  pursued  and  killed  deceased,  held  error  not  to 
charge  manslaughter. 

Approved  in  Franklin  v.  State,  34  Tex.  Cr.  287,  30  S.  W.  232,  refer- 
ring to  original  case  on  second  appeal;  Folks  v.  State  (Tex.  Cr.),  58 
S.  W.  99,  reversing  for  failure  to  charge  on  manslaughter  under  the 
facts;  State  v.  Short,  121  La.  1033,  46  So.  1007,  holding  question  for 
jury  whether  mere  circumstances  under  which  accused  met  deceased 
were  not  so  calculated  to  provoke  difficulty  as  to  destroy  right  of  self- 
defense.  See  notes,  109  Am.  St.  Bep.  825;  5  L.  B.  A.  (n.  s.)  823;  45 
li.  B.  A.  689. 
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A  Obarge  on  fhe  Limitation  of  Self-defonso,  where  the  difflcultj  is 
provoked  hy  the  wrongful  act  of  defendant,  is  too  general  where  it 
fails  to  specify  the  wrongful  act. 

Approved  in  Graiger  v.  State,  48  Tez.  Cr.  502,  88  S.  W.  209,  holding 
charge  on  limitation  of  self-defense  correct;  Nicks  v.  State,  46  Tez. 
Cr.  258,  79  S.  W.  37,  holding  failure  to  properly  instruct  on  perfect 
and  imperfect  right  of  self-defense  error;  Morgan  v.  State,  34  Tez. 
Cr.  226,  29  S.  W.  1093,  reversing  for  insufficient  charge  on  provoca- 
tion; Mundine  v.  State,  37  Tez.  Cr.  17,  38  S.  W.  622,  holding  charge 
on  provocation  too  general;  Hall  v.  State,  43  Tez.  Cr.  487,  66  S.  W. 
785,  sustaining  rule  where  evidence  showed  that  difficulty  was  com- 
menced by  defendant's  wife.    See  note,  5  L.  R.  A.  (n.  s.)  827. 

Distinguished  in  Young  v.  State,  53  Tez.  Cr.  420,  126  Am.  St.  Rep. 
792,  110  S.  W.  447,  holding  acts  and  conduct  of  defendant  which  pro- 
voked deceased  to  attack  him  would  not  abridge  right  of  self-defense 
where  defendant  did  not  intend  to  provoke  deceased. 

Any  Act  of  Accused  in  Violation  of  Law  and  reasonably  calcu- 
lated to  produce  the  occasion  amounts  to  provocation,  and  bars  right 
of  self-defense. 

See  note,  45  L.  R.  A.  695. 

Plea  of  Self-dofeose  will  not  Avail  where  accused's  acts  are  cal- 
culated to  provoke  difficulty,  especially  when  taken  in  connection  with 
conduct  of  his  accomplice  in  the  crime  he  is  committing  when  found 
by  deceased. 

See  note,  45  L.  R.  A.  693,  694,  696. 

Where  the  Act  of  Accuaed  was  Imprndent,  but  did  not  amount  to 
immoral  wrong,' his  killing  of  deceased,  who  assaulted  him,  is  justifi- 
able. 

See  note,  45  L.  R.  A.  694,  700. 

SO  Tez.  Ap.  642-645,  18  8.  W.  416,  LYONS  V.  STATE. 

Where  Defendant  was  Present  in  a  Sudden  AfTray  in  which  his 
companion  seriously  injured  the  prosecutor,  held  the  evidence  was 
insufficient  to  show  a  conspiracy  or  sustain  conviction  of  assault  to 
murder. 

Approved  in  Renner  v.  State,  43  Tez.  Cr.  351,  65  S.  W.  1104,  hold- 
ing on  similar  facts  charge  erroneous  in  authorizing  conviction  though 
defendant  had  not  consented  to  or  authorized  the  particular  act  that 
caused  injury. 

30  Tez.  Ap.  645-650,  18  S.  W.  409,  CAMPBELL  V.  STATE. 

In  a  Trial  for  Murder  It  is  Error  to  Admit  the  Opinion  of  a  wit- 
ness that  defendant  killed  deceased. 

Approved  in  Bennett  v.  State,  39  Tez.  Cr.  649,  48  S.  W.  67,  re- 
versing for  admitting  reasons  of  witness  why  he  told  defendant  he 
would  not  testify. 

Where  Juror  Summoned,  not  Being  on  the  List  furnished  defend- 
ant, was  put  aside  and  was  among  talesmen  summoned  to  complete 
jury,  there  was  no  error  it  appearing  that  this  juror  was  success- 
fully challenged  by  state. 

Approved  in  Tabor  v.  State,  52  Tez.  Cr.  391,  107  S.  W.  1118,  hold- 
ing refusal  to  postpone  impanelment  of  jury  until  two  jurors  who 
had  failed  to  appear  could  be  brought  in  not  error  where  they  were 
later  brought  in. 


869  NOTES  ON  TEXAS  BEPOBTS.    80  Tex.  Ap.  651-660 

Where  Witness  is  TJucier  Arrest  for  Same  Grime,  but  not  indicted, 
it  is  error  for  court  to  caution,  him  that  if  ho  testified  to  any  fact 
incriminating  himself  it  could  bemused  against  him. 

Distinguished  in  Pearson  y.  State,  56  Tex.  Gr.  613,  120  S.  W.  1007, 
holding  witness  for  accused  could  be  asked  bj  state  whether  he  did 
not  go  to  accused's  daughter  and  tell  her  not  to  tell  anything  against 
accused,  as  affecting  witness'  credibility. 

80  Tez.  Ap.  651-652,  18  B.  Wf  416,  AVEBHEABT  v.  STATE. 

An  Indictment  Alleging  Flaying  at  Cards  in  a  public  place  is  not 
sustained  by  evidence  that  the  playing  was  at  a  banking  game  of 
"monte." 

Distinguished  in  Thompson  v.  State,  37  Tex.  Cr.  229,  39  S.  W. 
298,  sustaining  indictment  charging  betting  at  ''craps." 

80  Tez.  Ap.  652-657,  18  S.  W.  462,  WHITE  v.  STATE. 

The  Fact  That  the  Dying  Declarations  are  Inconsistent  does  not 
affect  their  admissibility  but  their  credibility  only. 

Approved  in  Lipscomb  v.  State,  75  Miss.  594,  23  So.  219,  admitting 
certain  portion  of  dying  declarations;  People,  v.  Corey,  157  N.  Y. 
349,  51  N.  E.  1029,  reversing  where  the  charge  in  effect  told  the 
jury  that  they  should  consider  the  dying  declarations  as  true.  See 
notes,  86  Am.  St.  Bep.  644;  56  L.  B.  A.  448. 

On  Cross-examination  of  Defendant*  who  testified  in  his  own  be- 
half, held  not  error  to  ask  certain  questions  of  him  in  order  to  im- 
peach his  credibility. 

Approved  in  Jackson  v.  State,  S3  Tex.  Cr.  286,  47  Am.  St.  Bep. 
31,  26  S.  W.  196,  admitting  cross-examination  of  defendant  show- 
ing that  he  had  been  arrested  for  other  crimes;  Hutchins  v.  State, 
33  Tex.  Cr.  299,  26  S.  W.  399,  admitting  evidence  elicited  from  de- 
fendant that  he  had  been  previously  arrested  for  fighting. 

It  l8  not  Error  to  Submit  the  Question  whether  witness  is  an- 
accomplice  to  the  jury. 

Beaffirmed  in  Elizando  v.  State,  31  Tex.  Cr.  243,  20  S.  W.  560; 
Williams  v.  State,  33  Tex.  Cr.  135,  47  Am.  St.  Bep.  22,  25  S.  W.  C30. 

Testimony  as  to  Prior  DifiLcultles  and  Threats  is  admissible  as 
tending  to  throw  light  on  animus  of  parties. 

See  note,  17  L.  B.  A.  655. 

Mere  Fact  That  Certain  Dying  Declarations  were  made  in  response 
to  questions  asked  deceased,  does  not  take  from  them  their  voluntary 
and  spontaneous  character. 

See  note,  56  L.  B.  A.  430. 

Statements  Made  by  Deceased  Only  Few  Minutes  after  he  was  shot, 
held  admissible  both  as  dying  declarations  and  as  res  gestae. 

See  note,  19  L.  B.  A.  739. 

Forcing  Defendant  to  Peremptorily  Challenge  an  Incompetent 
Juror  not  reversible  error  where  he  did  not  exhaust  his  peremptory 
challenges  in  completion  of  jury. 

Approved  in  Taylor  ▼.  State,  44  Tex.  Cr.  549,  72  S.  W.  397,  re- 
affirming rule. 

SO  Tez.  Apw  657-660,  18  8.  W.  466,  POLK  v.  STATE. 

If  Defendant  Provoked  Difficulty  His  Bight  of  self-defense  would 
be  imperfect. 

Approved  in  Craiger  v.  State,  48  Tex.  Cr.  505,  88  S.  W.  211,  hold- 
ing instruction  on  limitation  of  right  of  self-defense  error  because 


30  Tex.  Ap.  664-677    NOTES  ON  TEXAS  BEPOBTS.  870 

on  weight  of  evidence;  Gray  t.  State,  47  Tex.  Cr.  380,  83  S.  W.  706, 
holding  upon  evidence  failure  to  charge  on  manslaughter  error.  See 
note,  109  Am.  St.  Bep.  818. 

Insulting  Words  will  not  Justify  an  Assault. 

Approved  in  dissenting  opinion  in  Cornelius  ▼.  State,  54  Tex.  Cr. 
191,  112  S.  W.  1059,  majority  holding  instruction  that  abusive  lan- 
guage by  defendant  calculated  to  provoke  assault  would  limit  right 
of  self-defense  not  error.    See  note,  45  L.  B.  A.  697. 

Instmction  on  Mutual  Combat  Where  No  Evidence  of  such  error 
though  without  prejudice  to  defendant  who  had  provoked  difficulty. 

Approved  in  Havard  v.  State,  55  Tex.  Cr.  216,  115  S.  W.  1186,  hold- 
ing instruction  on  mutual  combat  where  evidence  does  not  raise  that 
issue  reversible  error  because  eliminating  right  of  self-defense. 

SO  Tex.  Ap.  664-667,  18  8.  W.  643,  JACKSON  v.  8TATK 

The  Sefuaal  to  Grant  a  Change  of  Venue  will  not  be  considered  on 
appeal  unless  a  statement  of  facts  is  incorporated  in  the  bill  of  ex- 
ceptions. 

Beaffirmed  in  Bang  v.  State  (Tex.  Cr.),  64  S.  W.  246.  Approved  in 
Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47,  refusing  to  review 
order  changing  venue  there  being  no  bill  of  exceptions;  Lax  v.  State, 
46  Tex.  Cr.  630,  79  S.  W.  579,  holding  requirement  of  article  621, 
Code  of  Criminal  Procedure  of  18^5,  that  evidence  in  regard  to 
change  of  venue  be  perpetuated  in  bill  of  exceptions  filed  during  term, 
not  relieved  by  later  statute  authorizing  bills  to  be  filed  out  of  term 
and  within  twenty  days  after  adjournment. 

Where  the  Becord  Did  not  Show  That  Defendant  applied  for  at- 
tachment for  absent  veniremen  when  their  names  were  called,  held 
the  refusal  of  the  court  to  postpone  was  not  error. 

Approved  in  Smith  v.  State  (Tex.  Civ.),  65  S.  W.  186,  in  seduc- 
tion case  holding  refusal  to  continue  on  account  of  absence  of  de- 
fendant's alleged  wife  not  error;  Greer  v.  State  (Tex.  Cr.),  65  S.  W. 
1076,  refusing  continuance  on  account  of  absence  of  two  veniremen 
at  impanelment. 

30  Tex.  Ap.  667-669,  18  S.  W.  642,  TODD  v.  STATE. 

Evidence  of  a  Sale  of  "Florida  Water"  is  insufficient  to  establish 
a  sale  of  a  prohibited  article  under  article  186,  Penal  Code. 

Approved  in  Watson  v.  State,  46  Tex.  Cr.  139,  79  S.  W.  31,  holding 
sale  by  druggist  of  whisky  as  medicine  on  prescription  of  physician 
not  violation  of  article  199,  Penal  Code,  prohibiting  sale  of  mer- 
chandise on  Sunday. 

Distinguished  in  Searcy  v.  State,  40  Tex,  Cr.  462,  51  S.  W.  1120, 
where  whisky  was  sold  as  a  beverage,  sustaining  conviction. 

30  Tex.  Ap.  672-675,  18  S.  W.  676,  BLACKWEIaL  v.  STATE. 

Indictment  for  Blot  must  Allege  Assembly  for  unlawful  purpose 
and  an  unlawful  act  done  in  pursuance  thereof. 

Approved  in  McKinney  v.  State  (Tex.  Cr.),  68  S.  W.  177,  holding 
indictment  for  riot  insufficient. 

ao  Tez.  Ap.  675-677,  18  8.  W.  644,  FELSENTHAL  v.  STATE. 

Evidence  That  Defendant  was  Convicted  of  Burglary  may  be  con- 
sidered by  the  court  to  determine  the  truth  of  application  for  con- 
tinuance to  show  good  character. 
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Approved  in  Attaway  v.  State,  31  Tex.  Cr.  477,  20  S.  W.  925,  ad- 
mitting evidence  of  absent  testimony  offered  by  state  to  defeat 
application  for  continuance.    See  note,  62  L.  R.  A.  197. 

Evideiice  of  Former  Conviction  of  Another  Crime  though  it  may  be 
considered  by  court  on  application  for  continuance  to  show  good  char- 
acter such  evidence  should  not  go  before  jury. 

Approved  in  Alford  v.  State,  52  Tex.  Cr.  623,  108  S.  W.  365,  hold- 
ing evidence  relating  to  other  offenses  than  the  one  charged  not  ad- 
missible; Taylor  v.  State,  50  Tex.  Cr.  383,  97  S.  W.  475,  holding  in 
prosecution  for  forgery  evidence  that  subpoenas  had  been  issued  for 
persons  whose  names  were  signed  to  forged  instrument  and  return 
showing  them  not  found  not  admissible  to  prove  them  fictitious  per- 
sons. 

30  Tex.  Ap.  680>682,  18  S.  W.  790,  HOWARD  V.  STATE. 

A  Recognizance  That  Fails  to  Bind  Defendant  to  appear  '^before 
this  court  from  day  to  day,"  is  fatally  defective. 

Approved  in  Pill  v.  State,  43  Neb.  26,  61  N.  W.  97,  holding  recog- 
nizance not  binding  defendant  to  appear  before  appeal  court  insuffi- 
cient; Spencer  v.  State  (Tex.  Cr.),  24  S.  W.  28,  dismissing  where 
recognizance  did  not  bind  defendant  to  appear  from  day  to  day; 
Harris  v.  State  (Tex.  Cr.),  24  S.  W.  290,  dismissing  where  recogni- 
zance did  not  state  "this"  court. 

30  Tex.  Ap.  682-686,  18  &  W.  674,  EVERETT  V.  STATE. 

Evidence  Tliat  Defendant  Desired  to  have  Peace  with  deceased  is 
admissible  to  show  his  animus  toward  deceased. 

Approved  in  Jackson  v.  State,  55  Tex.  Cr.  86,  131  Am.  St.  Rep.  792, 
115  S.  W.  266,  holding  where  state  proved  visit  of  defendant  to  home 
of  deceased  exclusion  of  evidence  offered  by  defendant  to  show  inno- 
cent purpose  of  visit  error;  Butler  v.  State,  33  Tex.  Cr.  235,  26  S. 
W.  202,  holding  defendant's  explanation  of  his  conduct  in  seeking 
deceased  should  have  been  admitted;  Nelson  v.  State  (Tex.  Cr.),  58 
S.  W.  107,  reversing  for  excluding  evidence  of  defendant's  desire  for 
peace;  Schauer  v.  State  (Tex.  Cr.),  60  S.  W.  251,  reversing  for  ex- 
cluding evidence  that  defendant  attempted  an  amicable  settlement. 

Distinguished  in  Melton  v.  State,  47  Tex.  Cr.  456,  457,  83  S.  W.  823, 
holding  where  defense  had  proved  insulting  words  used  by  deceased 
to  defendant's  wife  permission  to  state  to  prove  deceased's  reputation 
for  courteousness  toward  ladies  error. 

Evidence  of  an  Attorney  That  Deceased  sought  his  advice  as  to 
how  to  avoid  the  consequences  of  killing  defendant  is  admissible. 

See  note,  66  Am.  St.  Rep.  216. 

Distinguished  in  Early  v.  State,  51  Tex.  Cr.  385,  123  Am.  St.  Rep. 
889,  103  S.  W.  870,  holding  evidence  that  deceased  after  former  en- 
counter with  defendant  told  witness  it  was  a  good  thing  he  interfered 
because  otherwise  he  would  have  knocked  defendant  down  with  his 
pistol  not  admissible. 

It  is  Error  to  Submit  a  Charge  on  Mutual  Combat  where  there  is  no 
evidence  of  such  combat. 

Approved  in  Havard  v.  State,  55  Tex.  Cr.  216,  115  S.  W.  1186,  and 
Clay  V.  State,  44  Tex.  Cr.  136,  69  S.  W.  415,  both  holding  charge  on 
mutual  combat  error  where  evidence  did  not  present  that  issue.  See 
note,  66  Am.  St.  Rep.  237. 
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Distingniished  in  Everett  v.  State  (Tex.  Cr.),  24  S.  W.  506,  holding 
instruction  on  second  degree  proper  under  facts;  Schauer  v.  State 
(Tex.  Cr.)»  60  S.  W.  252,  reversing  for  failure  to  charge  on  man- 
slaughter under  facts. 

Evldenoe  That  Pistol  Used  by  Deceased  could  not  explode  cartridges 
in  it  not  material  when  not  known  to  defendant. 

Approved  in  Roberts  v.  State,  48  Tex.  Gr.  381,  88  S.  W.  223,  hold- 
ing evidence  that  pistol  carried  hj  deceased  was  not  loaded  not  mate- 
rial when  not  known  to  defendant. 

SO  Tez.  Ap.  687-690,  18  &  W.  793,  WARD  v.  STATE. 

Instance  Where  Instruction  Under  Article  671,  Penal  Code,  that  if 
jury  believe  from  evidence  that  deceased  was  assaulting  accused  with 
deadly  weapon  they  should  presume  he  intended  to  kill,  should  have 
been  given. 

Approved  in  Ivory  v.  State,  48  Tex.  Cr.  283,  87  S.  W.  700,  reaffirm- 
ing rule;  Clark  v.  State,  56  Tex.  Cr.  295,  120  S.  W.  180,  holding  in 
trial  foT  murder  where  self-defense  relied  on  failure  to  charge  in 
accordance  with  article  676  of  Penal  Code  of  1895  was  error;  Mc- 
Michael  v.  State,  49  Tex.  Cr.  425,  93  S.  W.  725,  holding  evidence  re- 
quired charge  on  presumption  arising  from  use  of  deadly  weapon. 

Distinguished  in  Renow  v.  State,  56  Tex.  Cr.  346,  120  S.  W.  175, 
holding  charge  under  article  676,  Penal  Code,  need  not  be  given  where 
weapon  used  by  deceased  was  not  necessarily  deadly  weapon. 

Person  is  "Using*'  Pistol  Within  Penal  Code,  article  571,  where  he 
tells  another  he  has  him,  and  partially  draws  pistol  from  pocket  and 
is  prevented  by  bystanders  from  using  it. 

See  note,  67  L.  R.  A.  533. 

SO  Tez.  Ap.  691--693,  18  8.  W.  792,  TURNER  v.  STATE. 

An  Assignment  of  Perjury  that  does  not  set  out  the  truth  in  regard 
to  the  alleged  false  statements  is  insufficient. 

Approved  in  King  v.  State,  103  Ga.  266,  30  S.  E.  81,  holding  indict- 
ment should  allege  the  truth  of  the  matter;  State  v.  Gallaugher,  123 
Iowa,  381,  98  S.  W.  907,  holding  indictment  for  perjury  bad  because 
not  expressly  traversing  alleged  false  testimony.  See  note,  124  Am. 
St.  Rep.  673. 

SO  Tez.  Ap.  693-696,  18  S.  W.  788,  LAMAR  V.  STATE. 

Under  the  Act  of  April  4,  1889  (Gen.  Laws,  21st  Leg.,  p.  33),  any 
person  not  the  ''owner,  lessee  or  tenant"  of  a  house  occupied  by  him 
cannot  be  punished  for  keeping  a  disorderly  house. 

Reaffirmed  in  Reed  v.  State  (Tex.  Cr.),  21  S.  W.  364.  Approved 
in  Wimberly  v.  State,  53  Tex.  Cr.  12,  108  S.  W.  385,  holding  informa- 
tion sufficient;  dissenting  opinion  in  State  v.  Emblem,  56  W.  Va.  688, 

49  S.  E.  558,  majority  holding  in  prosecution  for  leasing  building  to  be 
used  as  house  of  ill-fame  state  may  show  that  contract  of  sale  of 
property  put  in  evidence  as  defense  was  sham,  collusive  and  made  to 
avoid   statute. 

50  Tez.  Ap.  695-699,  18  8.  W.  640,  SOHOKEFELDT  v.  STATE. 

A  Bill  of  Exceptions  to  the  Ezclnsion  of  Evidence  that  does  not 
show  the  objects  and  purposes  of  the  evidence  will  not  be  considered 
on  appeal. 

Reaffirmed  in  Levin e  v.  State,  35  Tex.  Cr.  649,  34  S.  W.  970;  Coyle 
v.  State,  31  Tex.  Cr.  607,  21  S.  W.  765;  Pord  v.  State,  41  Tex.  Cr.  7, 

51  S.  W.  937. 
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T116  Consent  or  Nonconsant  of  a  Fomalo  to  incestuous  intercourse 
is  immaterial. 

Approved  in  McGaskill  v.  State,  55  Fla.  124,  45  So.  845,  holding 
under  statute  against  incest  one  of  parties  to  intercouse  may  be  guilty 
of  the  crime,  though  other  is  not.  See  notes,  37  Am.  St.  Bep.  57; 
111  Am.  St.  Bep.  24. 

Evidence  of  Birth  of  Ohlld  Nine  Months  after  alleged  incestuous 
intercourse  admissible. 

Approved  in  Barrett  v.  State,  55  Tex.  Cr.  184,  115  S.  W.  1188,  hold- 
ing such  evidence  admissible. 

When  Female  Who  Consents  to  Incestaons  Intercoorse  is  accomplice 
her  testimony  must  be  corroborated. 

See  notes,  111  Am.  St.  Bep.  26;  98  Am.  St.  Bep.  179. 

Distinguished  in  People  v.  Stratton,  141  Gal.  609,  75  Pac.  168,  hold- 
ing daughter  of  accused  under  age  of  consent  or  victim  of  force  or 
fraud  not  an  accomplice. 

SO  Tez.  Ap.  699-701,  18  8.  W.  866,  ANDEB80N  v.  STATE. 

On  Tilal  for  Playing  Cards  at  Oaming-honse,  evidence  that  party 
playing  with  defendant  was  a  gambler,  is  insufficient  to  establish 
character  of  house. 

See  note,  20  L.  B.  A.  614. 

30  Tex.  Ap.  702-706,  18  &  W.  862,  BlaAIN  v.  STATE. 

Where  the  Evidence  Did  not  Show  a  Conspiracy  to  kill  deceased,  or 
that  defendant  assented  to  the  killing,  held  a  conviction  of  murder  in 
the  second  degree  could  not  be  sustained. 

Approved  in  Benner  v.  State,  43  Tex.  Cr.  351,  65  S.  W.  1104,  hold- 
ing on  similar  facts  charge  erroneous  in  authorizing  conviction  though 
defehdant  had  not  consented  to  or  authorized  the  particular  act  that 
caused  injury;  Faulkner  v.  State  (Tex.  Cr.),  65  S.  W.  1098,  holding 
charges  on  liability  of  parties  present  at  homicide  insufficient;  Bibby 
V.  State  (Tex.  Cr.),  65  S.  W.  195,  where  a  fist  fight  was  all  reasonably 
expected  from  a  quarrel,  the  party  using  a  knife  is  alone  responsible 
for  its  use.    See  note,  68  L.  B.  A.  204,  218. 

Distinguished  in  Mitchell  v.  State,  36  Tex.  Cr.  309,  36  S.  W.  459, 
sustaining  conviction  where  defendant  and  another  killed  deceased 
when  intending  to  give  a  severe  beating. 

Where  Several  Parties  Combine  to  Commit  an  Unlawful  Act  and 
homicide  results,  each  is  responsible,  though  homicide  not  intended 
as  part  of  original  design  and  irrespective  of  presence  of  all  of  con- 
spirators. 

See  note,  68  L.  B.  A.  194. 

If  a  Person  Instigates  Others  to  Commit  Crime  and  latter  commit  a 
different  crime,  but  one  likely  to  result  from  intended  acts,  former  is 
responsible. 

Approved  in  Keaton  v.  State,  41  Tex.  Cr.  633,  57  S.  W.  1129,  hold- 
ing defendant  who  instigated  others  to  commit  robbery  guilty  of 
murder  of  person  killed  as  result. 
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31  Tez.  Cr.  1-10,  18  &  W.  647,  MORGAN  v.  STATE. 

Where  the  First  of  Five  Counts  in  an  Indictment  properly  alleged 
the  date  of  the  offeiiBe,  held  it  was  not  necessary  to  repeat  it  in  the 
other  counts. 

Approved  in  Buechert  v.  State,  165  Ind.  52>8,  76  N.  E.  113,  and 
<3old«berry  v.  State,  66  Neb.  323,  92  N.  W.  910,  both  following  rule; 
Manovitch  v.  State,  50  Tex.  Cr.  263,  96  S.  W.  2,  where  first  count 
sufficiently  alleged  time  and  venue,  unnecessary  to  repeat  them,  in 
sulMequent  counts;  Dancey  v.  State,  35  Tez.  Cr.  618,  34  S.  W.  939, 
referring  to  first  count  for  caption  of  second. 

Evidence  That  Defendant  had  Beceived  Other  Stolen  Cattle  is  ad- 
missible to  show  intent,  and  a  systematic  plan. 

See  note,  62  L.  B.  A.  273,  274. 

Distinguished  in  Glenn  v.  State  (Tex.  Cr.),  76  S.  W.  758,  evidence 
that  building  had  previously  been  burglarized,  inadmissible;  Nixon  v. 
State,  31  Tez.  Cr.  209,  20  S.  W.  364,  excluding  evidence  of  a  sale  of 
stolen  horses  three  weeks  prior  to  the  theft;  McCandless  v.  State,  42 
Tex.  Cr.  59,  57  d.  W.  672,  reversing  although  court  withdrew  evidence 
of  deceased's  peaceable  character. 

When  the  Court  Charges  the  Law  Only  as  to  some  of  the  counts,  it 
is  tantamount  to  an  election  as  to  those  counts. 

Approved  in  Blackwell  v.  State,  51  Tez.  Cr.  25,  100  S.  W.  775,  when 
there  has  been  no  election,  the  court  may  submit  all  the  counts. 

Miscellaneous. — Miscited  in  Jenkins  v.  State,  49  Tex.  Cr.  460,  122 
Am.  St.  Rep.  812,  93  S.  W.  728,  for  case  in  41  Tex.  Cr.  102,  51  S.  W. 
902. 

31  Tez.  Cr.  11-12,  19  S.  W.  254,  METZEB  v.  STATE. 

In  Order  to  Sustain  a  Conviction  of  Playing  Cards  in  a  public  place, 
it  is  essential  to  allege  and  prove  that  the  place  is  public. 

Approved  in  Huffman  v.  State,  49  Tez.  Cr.  320,  92  S.  W.  419,  "board- 
ing-house" not  per  se  public  place;  Roberts  v.  State,  4  Ga.  Ap.  214, 
€0  S.  E.  1085,  "place  of  business  as  used  in  prohibition  statute  does 
not  include  "storage''  room  from  which  public  are  excluded;  Nail  v. 
State  (Tex.  Cr.),  50  S.  W.  705,  holding  allegation  that  room  was  a 
'"common  resort  for  gaming,"  insufficient. 
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51  Tex.  Or.  13-14,  23  &  W.  191,  KENTON  y.  STATE. 

The  Repeal  of  a  Penal  Law  will  Exempt  from  punishment  all  per- 
Bone  who  may  have  offended  against  its  provisions. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  reaffirm- 
ing rule.    See  note,  23  L.  B.  A.  (n.  s.)  243. 

31  Tex.  Or.  14-19,  19  S.  W.  262,  SMITH  v.  STATE. 

A  Oharge  to  the  Effect  That  Murder  committed  in  the  perpetration 
of  robbery  is  murder  in  the  first  degree  is  correct. 

Approved  in  Nite  v.  State,  41  Tex.  Cr.  347,  54  S.  W.  766,  holding 
allegation  of  robbery  unnecessary  in  the  indictment.  See  notes,  90 
Am.  St.  Bep.  580;  67  L.  B.  A.  534;  63  L.  B.  A.  370. 

Disapproved  in  Gates  v.  State,  51  Tex.  Cr.  451,  103  S.  W.  860,  con- 
demning charge  that  omitted  element  of  malice. 

The  Befusal  of  the  Oourt  to  Ohange  the  Venue  will  not  be  revised 
unless  the  facts  are  presented)  by  a  bill  of  exceptions. 

Beaffirmed  in  Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47;  Adams 
V.  State,  35  Tex.  Cr.  294,  33  S.  W.  355;  Wright  v.  State,  40  Tex.  Cr. 
448,  50  S.  W.  940;  King  v.  State  (Tex.  Cr.),  64  S.  W.  246,  3  Tex.  CL 
Bep.  39.  Approved  in  Lax  v.  State,  46  Tex.  Cr.  630,  79  S.  W.  579, 
refusing  to  consider*  bill  of  exceptions  filed  after  adjournment. 

31  Tex.  Or.  24-27,  19  8.  W.  431,  YOUNO  v.  STATE. 

The  Oharge  That,  Where  Injury  is  Oaueed  to  the  Person,  the  intent 
to  injure  is  presumed,  is  properly  given,  though  prosecutrix  did  not 
testify  to  any  sense  of  shame  or  disagreeable  emotion,  where  the  ex- 
istence of  such  feeling  may  be  presumed  from  circumstances. 

Approved  in  Stripling  v.  State,  47  Tex.  Cr.  119,  120,  80  S.  W.  377, 
applying  rule  where  accused  attempted  to  embrace  prosecutrix  without 
her  consent. 

Distinguished  in  Tubbs  v.  State,  50  Tex.  Cr.  144,  95  S.  W.  113,  hold- 
ing charge  error  where  defendant  cocked  his  gun  as  prosecutor  ap- 
proached him. 

Sentence  of  Six  Months'  Imprisonment  and  fine  of  three  hundred 
dollars  on  conviction  of  aggravated  assault  on  married  woman,  held 
not  excessive. 

See  note,  35  L.  B.  A.  568,  569. 

SI  Tex.  Or.  27-28,  19  8.  W.  434,  MABTIN  T.  STATE. 

In  Prosecution  for  Unlawful  Sale  of  Uquor  in  local  option  territory 
information  must  allege  buyer's  name. 

See  note,  23  L.  B.  A.  (n.  s.)  582. 

31  Tex.  Or.  31-33,  19  S.  W.  645,  VINES  T.  STATE. 

The  Order  of  Argument  in  a  Oriminal  Oase  is  within  the  discretion 
of  the  court,  limited  only  by  the  right  of  the  state  to  close. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  72  S.  W.  863,  mere  fact 
that  defendant's  counsel  declined  to  argue  did  not  deprive  state  of 
its  right  to  two  addresses. 

31  Tex.  Or.  33-34,  19  S.  W.  546,  SMITH  T.  STATE. 

An  Indictment  for  Assault  With  Intent  to  Murder,  charging  an  as- 
sault with  intent  "to  kill"  is  good. 

Approved  in  Jackson  v.  State,  48  Tex.  Cr.  6<50,  90  S.  W.  35,  rea£Srm- 
ing  rule;  Williams  v.  State,  38  Tex.  Cr.  145,  41  S.  W.  626,  holding  it 
is  unnecessary  to  charge  article  607  of  Penal  Code  in  such  a  case. 
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81  Tex  Or.  35-37,  19  S.  W.  678,  BEED  T.  STATE. 

It  is  Error  to  Force  Defendant  to  Trial  before  the  two  days  allowed 
by  statute  to  file  pleadings  have  pasfied. 

Distinguished  in  Sims  v.  State,  36  Tex.  Cr.  164,  36  S.  W.  257,  hold- 
ing defendant  not  entitled  to  have  special  venire  summoned  before 
arraignment. 

SI  Tez.  Cr.  37-^9,  19  S.  W.  603,  BORDEAUX  T.  STATE. 

Private  Boom  Assigned  to  Ouest  in  Hotdl  is  not  "public  place" 
within  drunkennese  statute. 

Approved  in  Pugh  v.  State;  55  Tex.  Cr.  463,  131  Am.  St.  Rep.  822,' 
117  S.  W.  817,  applying  rule  to  private  residence;  Tooke  v.  State,  4 
Ga.  Ap.  507,  61  8.  E.  922,  town  guardhouse  is  not  "public  place" 
within  anti-liquor  law. 

31  Tez.  Or.  39-40,  19  S.  W.  604,  0X7BTIS  T.  STATE. 

An  Indictment  for  Swindling  mnst  Oharge  that  the  owner  of  the 
property  was  induced  to  part  with  the  title  and  possession  thereof 
by  means  of  the  false  pretenses. 

Approved  in  Bink  v.  State,  50  Tex.  Cr.  448,  98  S.  W.  865,  where  fee 
in  property  was  obtained  by  false  pretext,  offense  is  swindling;  Bink 
V.  State,  50  Tex.  Cr.  453,  98  S.  W.  251,  where  the  owner  intended  only 
to  part  with  possession,  offense  is  th^ft;  Powell  v.  State,  44  Tex.  Cr. 
279,  70  S.  W.  969,  applying  rule  to  passing  of  worthless  checks,  swin- 
dling. 

31  Tez.  Or.  41,  19  B.  W.  605,  WOMAOE  T.  STATE. 

Where  the  Affldavit  was  Sworn  to  on  the  9th  of  January,  and  the 
complaint  alleged  the  offense  to  have  been  committed  on  the  9th  of 
February,  held  error. 

Approved  in  Watson  v.  State  (Tex.  Cr.),  45  S.  W.  718,  where  com- 
plaint sworn  to  in  March,  alleged  the  offense  in  April. 

31  Tez.  Or.  42-46,  19  S.  W.  604,  FIELDS  T.  STATE. 
Proof  That  Accused  and  Others  Went  to  Deceased's  House,  and 

while  one  entered,  others  stayed  outside,  and  one  who  entered  killed 
persons  in  house  and  burned  house  after  robbing  deceased,  is  sufficient 
to  convict  of  murder  in  first  degree  committed  in  perpetration  of 
robbery. 

See  note,  63  L.  R.  A.  399. 

31  Tez.  Cr.  46-51,  37  Am.  St.  Bep.  788,  19  S.  W.  679,  LAUDEBDALB 
T.  STATE. 

A  Confession  Obtained  from  a  Witness  at  an  examining  trial  on 
the  promise  that  he  would  not  be  prosecuted,  cannot  be  used  against 
him  on  his  trial,  although  he  refused  to  testify  for  the  state. 

See  notes,  40  Am.  St.  Rep.  759;  73  Am.  St.  Bep.  946;  18  L.  B.  A. 
(n.  s.)  824. 

81  Tez.  Or.  51-56,  19  8.  W.  766,  CBAWFOBD  T.  STATE. 

A  Conviction  and  Judgment  of  Forgery  and  uttering  a  forged  in- 
strument, and  assessing  punishment  for  each  offense,  cannot  be  had 
under  one  indictment. 

Approved  in  Carr  v.  State,  36  Tex.  Cr.  4,  34  S.  W.  949,  sustaining 
eonviction  of  forgery  where  indictment  alleged  two  counts;  Pitts  v. 
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SUte,  40  Tex.  Cr.  667,  51  S.  W.  906,  reversing  a  general  verdict  and 
judgment  on  both  counts;  State  v.  Carragim,  210  Mo.  367,  109  S.  W. 
557,  16  L.  R.  A.  (n.  s.)  561,  where  one  count  charges  forgery  and 
another  uttering  forged  instrument,  prosecution  must  elect. 

81  Tex.  Or.  56-68,  20  S.  W.  179,  aABELLO  T.  STATE. 

Where  Deceased,  a  Powerful  Man,  had  knocked  defendant  down, 
choked  him,  then  pursued  him  and  kicked  him,  when  defendant 
stabbed  him,  held  evidence  did  not  sustain  conviction  of  manslaughter. 

Approved  in  Childers  v.  State,  33  Tex.  Cr.  512,  27  S.  W.  135,  re- 
versing conviction  of  second  degree  where  deceased  suddenly  rushed 
on  defendant,  who  retreated. 

31  Tex.  Or.  63-64,  19  8.  W.  676,  BUTLBB  T.  STATE. 

Where  a  Material  Alteration  la  Made  In  a  BaU  Bond,  the  sureties 
are  discharged  from  their  obligation  thereunder. 

Distinguished  in  Abbott  v.  State,  45  Tex.  Cr.  515,  78  S.  W.  511, 
alteration  of  original  complaint  by  insertion  of  additional  count  does 
not  vitiate  scire  facias  proceeding. 

81  Tex.  Or.  71-75,  19  S.  W.  764,  McOEE  T.  STATE. 

A  Third  Application  for  Oontinuance  is  Properly  Overruled  where 
the  evidence  shows  that  the  witnesses  did  not  exist. 

Approved  in  Lane  v.  State,  67  Ark.  293,  54  S.  W.  871,  sustaining 
refusal  of  continuance  where  counter-affidavits  showed  that  witness 
could  not  be  found. 

Evidence  of  Wliat  Defendant  Said  and  Did  immediately  after  the 
shooting  is  admissible  as  res  gestae  and  as  a  declaration. 

Approved  in  Clark  v.  State,  56  Tex.  Cr.  297,  120  S.  W.  181,  state- 
ment of  defendant  made  five  minutes  after  shooting  and  forty  yards 
from  place  thereof,  admissible;  Gray  v.  State,  47  Tex.  Cr.  378,  83  S. 
W.  706,  statement  of  defendant  from  five  to  fifteen  minutes  after 
homicide  and  facts  that  he  was  white  and  nervous  and  pulled  down 
window-shade,  admissible;  Croomea  v.  State,  40  Tex.  Cr.  675,  51  S.  W. 
925,  admitting  statements  made  by  the  victim  of  rape  about  fifteen 
minutes  afterward;  Neely  v.  State  (Tex.  Cr.),  56  S.  W.  626,  admitting 
statement  by  deceased  within  four  minutes  that  defendant  shot  him. 

The  Evidence  of  a  Witness  Taken  at  a  Former  Trial,  who  has  since 
died,  is  admissible  when  the  death  is  proven. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  reaffirm- 
ing rule;  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr.  363,  37  S. 
W.  727,  majority  excluding  evidence  of  deceased  witness  taken  at 
examining  trial.     See  note,  61  Am.  St.  Rep.  881. 

31  Tex.  Or.  76-78,  19  S.  W.  763,  RUST  v.  STATE. 

The  Ruling  of  a  Oonrt  Dismissing  a  Plea  of  former  conviction 
cannot  be  perpetuated  in  a  bill  of  exceptions. 

Approved  in  Vela  v.  State,  49  Tex.  Cr.  590,  95  S.  W.  530,  plea  of 
jeopardy  need  not  set  forth  pleadings  and  judgment  where  they  are 
part  of  the  record  before  the  court;  Johnson  v.  State  (Tex.  Cr.), 
73  S.  W.  15,  action  of  court  on  plea  of  former  jeopardy  not  review- 
able where  nothing  appears  in  regard  thereto  outside  of  bill  of 
exceptions. 

Distinguished  in  Richardson  v.  State  (Tex.  Cr.),  75  S.  W.  505, 
error  harmless  where  plea  bad  on  its  face. 
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31  Tez.  Or.  78-82,  19  S.  W.  896,  I.ACY  y.  STATE. 

A  Cliarge  to  the  Effect  That  Defetidant  should  show  his  possession 
of  stolen  property  to  be  "honest"  is  error. 

Approved  in  Lovelace  v.  State,  45  Tex.  Cr.  264,  76  S.  W.  757,  if 
defendant's  explanation  of  his  possession  is  correct,  jury  should 
acquit. 

Distinguished  in  Wheeler  v.  State,  38  Tex.  Cr.  73,  41  S.  W.  615, 
sustaining  charge  that  if  explanation  reasonable  and  consistent  with 
defendant's  innocence,  jury  should  acquit. 

Objecticm  to  tlie  Qualification  of  a  Person  impaneled  as  a  grand 
juror  can  be  made  only  by  challenge. 

Approved  in  Hopkins  v.  State  (Tex.  Cr.),  68  S.  W.  987,  denying 
motion  in  arrest  of  judgment  based  on  disqualification  of  a  grand 
juror.    See  note,  28  L.  B.  A.  205. 

31  Tex.  Or.  84-86,  19  8.  W.  900,  WASHINOTON  T.  STATE. 

An  Appeal  Lies  Only  from  Final  Judgment  of  conviction. 

Approved  in  dissenting  opinion  in  McCorquodale  v.  State,  54  Tex. 
Cr.  367,.  98  S.  W.  888,  majority  holding  appellate  court  may  reform 
and  correct  judgment  after  rehearing  denied,  so  as  to  include  sub- 
divisions 9  and  10  of  Code  of  Criminal  Procedure,  article  831. 

SI  Tex.  €r.  86-90,  19  &  W.  903,  WILKBBSON  y.  STATE. 

A  Bill  of  Exceptions  to  the  Admission  of  Evidence  that  does  not 
state  the  grounds  of  objection  will  not  be  considered  on  appeal. 

Approved  in  Loakman  v.  State,  32  Tex.  Cr.  563,  25  S.  W.  21,  where 
the  bill  did  not  set  out  defendant's  answers. 

Evidence  That  Witness  and  Defendant  had  traveled  together  two 
weeks  before  their  arrest  and  killing  of  defendant's  wife  is  admis- 
sible to  show  motive. 

Approved  in  Neely  v.  State  (Tex.  Cr.),  56  S.  W.  626,  admitting 
evidence  that  defendant  beat  his  wife,  in  order  to  show  motive; 
Hamilton  v.  State,  41  Tex.  Cr.  652,  56  S.  W.  928,  admitting  evidence 
of  prior  assault  to  show  motive  and  malice. 

Evidence  That  Immediately  After  Killing  Deceased,  defendant 
within  forty  yards  killed  another  is  admissible  as  part  of  res  gestae. 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  291,  97  S.  W.  102,  where 
evidence  showed  that  at  time  of  homicide,  sister  of  deceased  was 
killed  by  defendant,  there  was  no  error  in  showing  circumstances 
attending  both  killings  and  wounds  that  were  inflicted. 

51  Tex.  Or.  91-93,  19  S.  W.  908,  MASSEY  v.  STATE. 

Where  Recorded  Brand  is  Uncertain  as  to  what  part  of  animal 
brand  is  to  be  placed,  it  is  inadmissible  in  evidence. 

Approved  in  Steed  v.  State,  43  Tex.  Cr.  570,  67  S.  W.  330,  apply- 
ing rule  where  brand  was  to  be  placed  on  left  jaw,  left  shoulder,  or 
side;  Beese  v.  State,  43  Tex.  Cr.  542,  67  S.  W.  326,  applying  rule 
where  brand  was  to  be  placed  on  shoulder  or  thigh.  See  note,  11 
L.  B.  A.  (n.  8.)  90. 

SI  Tex.  Cr.  93-102,  19  S.  W.  901,  FEBOUSON  v.  STATE. 

Evidence  That  Defendant  stated  to  a  sheriff  that  he  had  purchased 
the  stolen  animal  from  a  person  different  than  he  testified  to  at  the 
trial,  is  admissible  to  impeach  defendant. 

Approved  in  Grifiin  v.  State  (Tex.  Cr.),  20  S.  W.  552,  allowing 
statement  of  accused  that  the  next  Chinaman  he  robbed  he  would 
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kill;  Oantier  v.  State  (Tex.  Cr.),  21  S.  W.  255,  allowing  statement 
of  accused  three  minutes  after  the  homicide  as  rebutting  testimony; 
Bell  V.  State,  31  Tex.  Cr.  277,  20  S.  W.  550,  admitting  defendant's 
statement  that  he  had  stolen  the  watch;  Gonzales  v.  State,  31  Tex. 
Cr.  511,  21  S.  W.  254,  admitting  defendant's  statement  made  in  jail 
that  he  had  killed  his  wife;  Jackson  v.  State,  33  Tex.  Cr.  286,  47 
Am.  St.  Rep.  32,  26  S.  W.  195,  admitting  questions  on  cross-exam- 
ination showing  that  defendant  had  been  arrested  for  various  crimes; 
Corporal  v.  State  (Tex.  Cr.),  24  S.  W.  96,  admitting  defendant's 
statement  under  rule;  Barfield  ▼.  State,  41  Tex.  Cr.  20,  51  S.  W.  908, 
admitting  declarations  of  defendant  to  certain  parties  tending  to 
show  his  guilt  of  theft. 

Distinguished  in  Parks  ▼.  State,  46  Tex.  Cr.  103,  79  S.  W.  302,  where 
purpose  of  State  in  introducing  conflicting  statements  of  defendant 
made  while  under  arrest  and  not  warned  is  to  show  self-contradiction 
as  to  his  acquisition  of  stolen  property  and  to  use  such  testimony  as 
inculpatory,  it  is  inadmissible;  Morales  v.  State,  36  Tex.  Cr.  244,  36 
8.  W.  438,  holding  defendant  could  not  be  impeached  by  statements 
made  in  jail  where  he  was  not  warned;  Cortez  v.  State,  43  Tex.  Cr. 
382,  66  S.  W.  457,  admitting  statement  made  to  sheriifs  after  warn- 
ing although  defendant  was  not  made  a  witness. 

31  Tex.  Or.  103-119,  19  S.  W.  903,  LTIJB  T.  STATE. 

In  a  Trial  for  Perjury,  Evidence  of  ]>nmkenn«88  is  admissible  to 
show  defendant's  inability  to  commit  the  crime,  his  mind  being 
incapable  of  intent. 

Approved  in  Williams  v.  Commonwealth,  113  Ky.  656,  68  S.  W.  872, 
following  rule.    See  note,  36  L.  B.  A.  483. 

Denied  in  Evers  v.  State,  31  Tex.  Cr.  327,  37  Am.  St.  Bep.  816, 
20  S.  W.  746,  overruling  original  case;  but  see  dissenting  opinion, 
Kelley  v.  State,  31  Tex.  Cr.  226,  20  S.  W.  358,  majority  sustaining 
conviction  of  theft  though  defendant  was  drunk  at  the  time. 

At  Common  Law  Permanent  Insanity  Produced  by  Liquor  was  com- 
plete defense  to  crime. 
See  note,  36  L.  B.  A.  480. 

31  Tez.  Cr.  119-145,  19  S.  W.  914,  MAXWELL  ▼.  STATE. 

Tlia  Cause  will  not  be  Beversed  for  Improper  Eemarks  of  counsel 
unless  defendant  requests  instructions  to  jury  to  disregard  the  re- 
marks. 

Reaffirmed  in  Harvey  v.  State,  35  Tex.  Cr.  563,  34  8.  W.  626; 
Levine  v.  State,  35  Tex.  Cr.  649,  34  S.  W.  970.  See  note,  46  L.  B.  A. 
645. 

Where  the  Evidence  of  Manslaughter  la  Very  Slight^  the  statutory 
charge  is  sufficient. 

Approved  in  Moore  v.  State,  31  Tex.  Cr.  237,  20  S.  W.  564;  sustain- 
ing refusal  to  charge  aggravated  assault  under  facts;  Cannon  v.  State, 
41  Tex.  Cr.  490,  56  8.  W.  361,  sustaining  refusal  of  charge  of  man- 
slaughter under  facts. 

Distinguished  in  Sowell  v.  State,  32  Tex.  Cr.  496,  24  8.  W.  504, 
reversing  for  failure  to  charge  manslaughter  under  the  facts; 
MuDdine  v.  State,  37  Tex.  Cr.  17,  38  S.  W.  G22,  holding  fact  that 
defendant  armed  himself  with  a  gun  did  not  deprive  him  of  self- 
defense. 
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Denied  in  Venters  v.  State  (Tex.  Cr.),  83  8.  W.  835,  holding  in 
trial  for  murder  charge  on  manslanghter  should  cover  all  testimony 
introduced  and  should  not  be  limited  to  that  of  defendant. 

SI  Tez.  Or.  146-163,  37  Am.  St.  Bep.  794,  19  B.  W.  892,  CASTILLO 
T.  STATE. 

Statements  Made  by  Prosecntriz  in  a  Bape  Case  within  a  few  min- 
utes after  the  act,  and  a  half  hour  afterward,  are  admissible  as  res 
gestae. 

Approved  in  Bice  v.  State,  54  Tex.  Cr.  158,  112  S.  W.  303,  where 
deceased  poisoned  by  strychnine  injected  with  syrinye,  declarations 
of  deceased  hour  after  poisoning  made  in  defendant's  presence,  that 
be  had  put  poison  in  syringe  and  demanding  to  know  what  he  had 
done,  with  poison  he  had  that  morning,  are  admissible;  Gray  v. 
State,  47  Tex.  Cr.  378,  83  S.  W.  706,  declarations  of  defendant  em- 
bracing attendant  facts  of  homicide,  made  between  five  and  fifteen 
minutes  thereafter,  are  res  gestae;  Kecney  v.  State  (Tex.  Cr.),  79 
S.  W.  818,  in  prosecution  for  rape  of  three  and  one-half  year  old 
child,  testimony  of  mother  that  child  was  away  half  hour  and  on 
return  said  she  was  hurt  and  accused  defendant,  is  admissible  as  res 
gestae;  Berry  v.  State,  44  Tex.  Cr.  398,  72  S.  W.  171,  in  rape  ease 
statements  of  prosecutrix  made  to  mother  immediately  on  reaching 
home  after  running  three-quarters  of  mile  to  escape  accused,  are  res 
gestae;  Moore  v.  State,  31  Tex.  Cr.  236,  20  S.  W.  563,  admitting  state- 
ments made  by  the  prosecutor  to  his  wife  on  his  arrival  home;  Miller 
V.  State,  31  Tex.  Cr.  637,  21  S.  W.  927,  admitting  declaration  made  by 
defendant  fifteen  minutes  after  the  shooting;  Pilcher  v.  State,  32  Tex. 
Cr.  560,  25  S.  W.  24,  admitting  declarations  made  by  prosecutrix  about 
ten  minutes  after  the  assault;  Sentell  v.  State,  34  Tex.  Cr.  263, 30  S.  W. 
226,  admitting  statements  made  by  prosecutrix  within  an  hour  after 
the  attempted  rape;  Waechter  v.  State,  34  Tex.  Cr.  299,  30  S.  W.  800, 
admitting  atatements  of  prosecutrix  under  rule;  McKinney  v.  State, 
40  Tex.  Cr.  374,  50  S.  W.  709,  admitting  statements  made  by  deceased 
five  minutes  after  the  shooting;  Freeman  v.  State,  40  Tex.  Cr.  553, 
51  S.  W.  231,  admitting  statement  made  by  deceased  about  an  hour 
after  he  was  hurt;  Ingram  v.  State  (Tex.  Cr.),  43  S.  W.  519,  admit- 
ting the  statement  under  rule;  Boberson  v.  State  (Tex.  Cr.),  49  S. 
W.  400,  admitting  statement  made  to  prosecutrix's  mother  at  their 
first  meeting;  Croomes  v.  State,  40  Tex.  Cr.  675,  51  S.  W.  925,  ad- 
mitting statements  made  by  a  child  within  a  few  minutes  of  the  rape; 
State  V.  Hudspeth  (Mo.),  60  S.  W.  143,  allowing  statement  of  deceased 
that  result  would  have  been  different  if  his  gun  had  not  been  taken 
from  him,  made  both  twenty  and  fifty  minutes  after  shooting.  See 
notes,  40  Am.  St.  Bep.  264;  40  Am.  St.  Bep.  282;  49  Am.  St.  Bep.  771; 
86  Am.  St.  Bep.  230. 

Distinguished  in  Collins  v.  State,  46  Neb.  44,  64  N.  W.  434,  re- 
jecting statements  made  two  hours  and  a  half  after  the  shooting. 

81  Tez.  Or.  153-166,  19  S.  W.  908,  8TEWABT  v.  STATE. 

Venae  is  not  Snl&ciently  Established  by  Evidence  that  the  fight 
occurred  in  the  store  of  M.  and  that  defendant  lived  in  Longview. 

Approved  in  Fields  v.  State  (Tex.  Cr.),  24  S.  W.  408,  reversing 
nnder  rule;  Hutto  v.  State  (Tex.  Cr.),  33  S.  W.  224,  reversing  where 
the  record  did  not  show  the  venue  in  Trinity  county. 

5  Tex.  Notes— 58 
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The  Fact  That  a  Juror  Separated  ftom  the  Others  and  went  to 
another  room  in  the  building  and  took  a  drink  of  whisky,  is  not 
ground  for  reversal  where  no  injustice  was  shown. 

Approved  in  State  v.  Sly,  11  Idaho,  120,  80  Pac.  1129,  denying  new 
trial  for  separation  of  jury  where  state  showed  no  prejudice  resulted. 

Distinguished  in  McGampbell  v.  State,  37  Tex.  Cr.  609,  610,  40 
S.  W.  496,  497,  reversing  where  juror  spent  thirty-six  hours  at  his 
home  unattended  by  an  officer. 

31  Tez.  Or.  155-171,  18  8.  W.  411,  19  8.  W.  915,  MUELY  T.  STATE. 

Where  Defendant  had  Been  Acquitted  of  Miirder  in  the  First  De- 
gree, held  a  charge  on  murder  in  first  degree  and  express  malice  in 
second  trial  is  not  error  where  court  instructed  jury  on  the  acquittal. 

Approved  in  Everett  v.  State  (Tex.  Cr.),  24  S.  W.  506,  sustaining 
charge  on  malice  express  and  implied  although  defendant  had  been 
convicted  of  second  degree;  Hodge  v.  State  (Tex.  Cr.),  64  S.  W.  242, 
not  reversing  because  court  charged  on  first  degree. 

A  Oharge  That  in  Determining  Credibility  of  Defendant^  who  testi- 
fies in  his  own  behalf,  his  interest  is  to  be  considered,  is  on  the 
weight  of  evidence,  and  error. 

Approved  in  Keigans  v.  State,  52  Fla.  61,  41  So.  887,  Lang  v.  State, 
42  Fla.  601,  28  So.  857,  and  Eoss  v.  State,  53  Tex.  Cr.  296,  109  S.  W. 
153,  all  following  rule;  Bell  v.  State,  31  Tex.  Cr.  277,  20  S.  W.  550, 
admitting  statements  to  witness  to  Impeach  defendant's  testimony; 
Gibbs  v.  State  (Tex.  Cr.),  20  S.  W.  920,  sustaining  refusal  to  instruct 
as  to  veracity  of  certain  witness;  Hughes  v.  State,  32  Tex.  Cr.  380, 
23  S.  W.  891,  reversing  for  a  charge  that  a  letter  and  corroborating 
evidence  of  a  witness  were  sufficient;  Copeland  v.  State,  36  Tex. 
Cr.  576,  38  S.  W.  210,  reversing  for  charge  that  singled  out  the  evi- 
dence of  two  witnesses;  Harrell  v.  State,  37  Tex.  Cr.  615,  40  S.  W. 
800,  reversing  for  charge  that  jury  should  consider  bias,  interest, 
and  prejudice  of  witnesses;  Argabright  v.  State,  49  Neb.  764,  69 
N.  W.  103,  reversing  for  charge  touching  the  credibility  of  certain 
witnesses.    See  note,  19  L.  B.  A.  (n.  s.)  824. 

Distinguished  in  Beach  v.  State,  32  Tex.  Cr.  254,  22  S.  W.  977, 
in  perjury  case,  sustaining  instruction  on  credibility  of  an  accom- 
plice. Reconciled  in  Adam  v.  State  (Tex.  Cr.),  20  S.  W.  549,  sus- 
taining charge  on  the  reconciliation  of  testimony  by  considering 
credibility,  intelligence,  interest,  and  manner  of  testifying. 

31  Tex.  Cr.  173-176,  37  Am.  St.  Eep.  799,  20  8.  W.  869,  EENAVIDES 
V.  STATE. 

Where  Exception  has  Eeen  Taken  to  a  Charge,  the  error  complained 
of  must  be  particularly  pointed  out. 

See  note,  56  Am.  St.  Bep.  430. 

It  is  not  Error  for  the  Court  to  Eecharge  the  Jury  on  its  own 
motion,  provided  the  defendant  be  present. 

Approved  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W.  897, 
following  rule;  Caston  v.  State,  31  Tex.  Cr.  305,  20  S.  W.  585,  sus- 
taining action  of  court  in  recharging  jury  at  their  own  request. 

Distinguished  in  Chapman  v.  State,  42  Tex.  Cr.  138,  57  S.  W.  966, 
reversing  where  court  lectured  jury  in  absence  of  defendant. 

Limited  in  Barton  v.  State,  53  Tex.  Cr.  447,  111  S.  W.  1045,  where 
after  retirement  of  jury  defendant  requested  that  jury  be  recalled 
for  special  instructions  which  he  had  prepared,  and  record  did  not 
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show  exception  to  general  charge  as  incomplete,  thera  was  no  error 
in  refusing  to  recall  jury. 

31  Tex.  Or.  177-183,  20  S.  W.  354,  JONES  T.  STATE. 

It  is  not  Error  to  Refuse  to  Postpone  tbe  Proceedings  until  an 
absent  venireman  for  whom  attachment  has  issued  is  brought  in. 

Approved  in  Beard  v.  State,  41  Tex.  Cr.  177,  53  S.  W.  349,  holding 
defendant  not  injured  by  fact  that  one  of  the  veniremen  summoned 
was  dead;  Greer  v.  State  (Tex.  Cr.),  65  S.  W.  1076,  refusing  to  post- 
pone because  two  veniremen  were  absent. 

Where  Evidence  is  Direct  and  Positive  from  Eye-witness,  that 
defendant  shot  and  killed  deceased,  whom  he  was  trying  to  rob,  law 
of  circumstantial  evidence  need  not  be  charged. 

See  note,  69  L.  B.  A.  202. 

31  Tex:  Cr.  183-185,  20  &  W.  398,  CODY  T.  STATE. 

Where  the  Evidence  Showed  Three  Separate  Takings  of  Meal,  held^ 
a  charge  that,  to  constitute  a  felony,  an  amount  equal  to  twenty  dol- 
lars must  have  been  taken  in  "one  day"  is  error. 

Approved  in  Peck  v.  State,  54  Tex.  Cr.  83,  111  S.  W.  1020,  indict- 
ment for  theft  charging  taking  at  same  time  of  two  bales  of  cotton 
from  two  different  owners,  is  not  duplicitous;  Flynn  v.  State,  47  Tex. 
Cr.  28,  83  S.  W.  207,  evidence  showing  design  to  get  prosecutor's 
money  under  pretext  of  changing  it,  and  in  course  of  hour  defendant 
induced,  by  successive  drink  orders,  prosecutor  to  hand  him  $80,  iit 
all,  which  he  kept,  same  is  continuous  act  and  one  theft;  Barnes  v. 
State,  43  Tex.  Cr.  358,  359,  65  S.  W.  923,  under  facts,  held,  defendant 
entitled  to  charge  on  elements  of  separate  takings.  See  note,  7  L.  B. 
A.   (n.  B.)   521. 

Where  Ooods  of  Employer  Come  into  Possession  of  employee  in 
course  of  his  employment,  his  unauthorized  disposition  of  them  is  em- 
bezzlement and  not  theft. 

See  note,  87  Am.  St.  Bep.  34« 

31  Tex.  Or.  186-205,  37  Am.  St.  Bep.  802,  20  a  W.  399,  716,  SIMON 
T.  STATE. 
In  a  Trial  for  Incest  Declarations  of  Def widant's  Deceased  Parents 
are  inadmissible  to  prove  his  illegitimacy  where  he  was  born  in  wed- 
lock. 

Approved  in  Wallace  v.  Wallace,  137  Iowa,  46,  126  Am.  St.  Bep.  253^ 
114  N.  W.  531,  14  L.  B.  A.  (n.  s.)  544,  testimony  of  wife  as  to  inter- 
course with  another  man  besides  husband  and  resultant  pregnancy, 
before  marriage,  is  inadmissible  to  show  nonaccess  by  husband  during 
period  of  conception;  Meyer  v.  State  (Tex.  Cr.),  41  S.  W.  634,  exclud- 
ing evidence  that  wife  had  another  child. 

Where  Cohabitation  was  Shown  in  a  Trial  for  Incest,  held  the  fact 
that  defendant  was  married  by  a  justice  of  the  peace  out  of  his  own 
county  immaterial. 

Beaffirmed  in  Cummings  v.  State,  36  Tex.  Cr.  257,  36  S.  W.  443.  See 
note,  79  Am.  St.  Bep.  362. 

A  Marriage  is  Sufficiently  Established  by  Proof  that  the  parties 
lived  together  as  man  and  wife. 

Approved  in  Hearne  v.  State,  50  Tex.  Cr.  432,  97  S.  W.  1050,  in 
bigamy  where  common-law  marriage  shown,  charge  that  form  or  lack 
of  ceremony  is  immaterial  if  parties  agree  to  take  each  other  as  hue- 
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band  and  wife  and  live  together  as  sach,  is  correct;  Burnett  v.  Bur- 
nett (Tex.  Civ.),  83  S.  W.  238,  applying  rule  in  divorce;  Foster  v. 
State,  31  Tex.  Cr.  409,  20  S.  W.  824,  holding  signing  of  license  as  dis- 
trict, instead  of  county  clerk,  did  not  vitiate  marriage;  Holder  v. 
State,  35  Tex.  Cr.  23,  29  S.  W.  793,  nor  fact  that  the  minister  was  not 
ordained;  and  see  Ingersol  v.  McWillie,  9  Tex.  Civ.  555,  30  8.  W.  61, 
where  parties  consented  and  lived  together  as  man  and  wife;  Galves- 
ton etc.  By.  V.  Cody,  20  Tex.  Civ.  522,  50  S.  W.  136,  where  evidence 
showed  a  marriage  by  license  as  well  as  consent;  Coleman  v.  VoUmer 
(Tex.  Civ.),  31  S.  W.  413,  sustaining  marriage  of  slaves  who' lived  to- 
gether after  emancipation;  Waldrop  v.  State,  41  Tex.  Cr.  198,  199, 
53  S.  W.  131,  admitting  declarations  of  justice  of  peace  made  in  pres- 
ence of  defendant;  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr.  366, 
72  S.  W.  1011,  61  L.  B.  A.  904,  majority  holding  where  evidence 
showed  defendant  obtained  prosecutrix's  consent  to  occasional  acts  of 
sexual  intercourse  by  means  of  sham  marriage,  but  did  not  live  with 
or  recognize  her  as  his  wife,  there  was  no  common-law  marriage.  See 
note,  79  Am.  St.  Bep.  363. 

Distinguished  in  Lee  v.  State,  44  Tex.  Cr.  358,  72  S.  W.  1007,  61  L. 
B.  A.  904,  on  trial  for  rape  where  evidence  showed  defendant  by 
means  of  sham  marriage  obtained  prosecutrix's  consent  to  occasional 
acts  of  sexual  intercourse  but  did  not  live  with  or  recognize  her  as  his 
wife,  there  was  no  common-law  marriage. 

An  IndictTt!ent  for  Incest  Need  not  Charge  that  defendant  "know- 
ingly" entered  into  an  unlawful  marriage. 

Approved  in  Barrett  v.  State,  55  Tex.  Cr.  183,  115  S.  W.  1188,  Mc- 
Caskill  V.  State,  55  Fla.  121,  45  So.  844,  and  State  v.  Glindemann,  34 
Wash.  225,  101  Am.  St.  Bep.  1001,  75  Pac.  801,  all  following  rule; 
State  V.  Judd,  132  Iowa,  298,  109  N.  W.  893,  use  of  word  "feloniously" 
in  incest  indictment  is  surplusage;  State  v.  Pennington,  41  W.  Va. 
600,  23  S.  E.  918,  holding  indictment  need  not  charge  defendant  with 
knowledge  of  relationship. 

Whore  Exception  is  not  Taken,  or  Motion  to  Strike  Cat  illegal  testi- 
mony is  not  made,  held,  herein,  that  complaint  would  not  be  con- 
sidered. 

See  note,  39  Am.  St.  Bep.  244. 

Declarations  of  Defendant's  Deceased  Mother  that  he  was  ille- 
gitimate, though  born  in  wedlock,  made  to  him  about  time  of  marriage, 
are  inadmissible  to  show  good  faith  in  prosecution  for  incest. 

See  note.  111  Am.  St.  Bep.  30. 

SI  Tex.  Cr.  205-209,  20  S.  W.  364,  NIXON  T.  STATE. 

In  a  Trial  for  Theft  of  Horses,  Evidence  of  a  Theft  at  another  time 
is  inadmissible,  where  a  system  was  not  developed. 

Approved  in  Gardner  v.  State,  55  Tex.  Cr.  395,  117  S.  W.  140,  on 
trial  for  theft  of  cotton,  evidence  of  another  theft  from  another  party 
wholly  unrelated  to  theft  in  issue,  is  inadmissible;  White  v.  State,  45 
Tex.  Cr.  604,  79  8.  W.  524,  holding  in  prosecution  under  local  option 
law,  if  wine  sold  on  certificates  that  same  was  to  be  used  for  sacra- 
mental purposes  and  defendant  was  pursuing  this  system  to  evade  law, 
extraneous  sales  admissible;  Walker  v.  State  (Tex.  Cr.),  72  S.  W.  402, 
admitting  proof  of  other  sales  in  prosecution  for  violation  of  local 
option  law;  Kelley  v.  State,  31  Tex.  Cr.  213,  20  S.  W.  365,  adnditting 
evidence  of  theft  from  another  photograph  gallery  on  the  same  night; 
Mason  v.  State,  31  Tex.  Cr.  309,  20  S.  W.  565,  admitting  evidence  of 
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attempts  to  pass  forged  checks  at  different  places;  Dawson  v.  State, 
32  Tex.  Cr.  552,  40  Am.  St.  Rep.  794,  25  S.  W.  22,  admitting  evidence 
of  systematic  robbery  of  railroad  cars.     See  note,  62  L.  B.  A.  197. 

Distinguished  in  Denton  v.  State,  42  Tex.  Cr.  430,  66  S.  W.  672, 
reversing  for  admitting  evidence  of  a  theft  committed  two  months 
before. 

31  Tex  Cr.  210-211,  20  S.  W.  356,  MX7BIO  v.  STATE. 

Where  Officers  Found  Goods  in  Defendant's  House  so  arranged  and 
covered  with  blanket  as  to  resemble  bed,  goods  having  been  brought 
to  house  in  night-time  by  one  subsequently  indicted  for  their  theft, 
evidence  is  sufficient  to  convict  of  receiving  stolen  goods. 

See  note,  22  L.  B.  A.  (n.  s)  837. 

31  Tex.  Or.  211-214,  20  8.  W.  366,  KELLEY  v.  STATE. 

Evidence  of  Eztraneoos  Crimes  is  Admissible  when  it  may  tend  to 
show  motive  or  is  part  of  res  gestae. 

Approved  in  Glenn  v.  State  (Tex.  Cr.),  76  S.  W.  758,  following  rule; 
Smith  V.  State,  52  Tex.  Cr.  81,  105  S.  W.  502,  holding  evidence  of  ac- 
complice as  to  other  independent  crimes,  is  inadmissible  in  arson; 
Perry  v.  State  (Tex.  Cr.),  78  S.  W.  514,  where  defendant  found  under 
circumstances  tending  to  show  he  was  in  possession  of  fruits  of  other 
burglary  and  of  tools  taken  in  burglary  in  issue  and  with  which  entry 
gained  to  other  place,  proof  of  other  burglary  is  admissible;  Bright  v. 
State  (Tex.  Cr.),  74  S.  W.  912,  where  day  before  burglary  committed, 
neighboring  house  robbed  and  on  defendant's  arrest  for  latter  crime 
he  showed  officers  goods  taken  from  both  houses,  such  evidence  is  ad- 
missible; Barnett  v.  State,  44  Tex.  Cr.  594,  100  Am.  St.  Bep.  873,  73 
S.  W.  399,  in  prosecution  for  rape  of  girl  under  age  of  conbeut,  evi- 
dence of  prior  acts  of  sexual  intercourse  between  parties  is  inndmis- 
sible,  where  prosecutrix's  testimony  was  positive;  separate  opinion  in 
McAnally  v.  State  (Tex.  Cr.),  73  S.  W.  407,  holding  rule  of  principal 
case  correct.  See  notes,  105  Am.  St.  Bep.  980;  12  L.  B.  A.  (n.  s) 
219;  62  L.  B.  A.  286. 

Overruled  in  Hill  v.  State,  44  Tex.  Cr.  606,  73  S.  W.  10,  in  prosecu- 
tion for  burglary  evidence  of  another  burglary  on  same  night  and 
immediately  before  burglary  in  issue,  is  admissible;  McAnally  v. 
State  (Tex.  Cr.),  73  S.  W.  405,  evidence  that  defendant  burglarized 
another  store  belonging  to  prosecutor  on  night  preceding  burglary  in 
issue,  is  inadmissible. 

31  Tez.  Cr.  214-216,  20  &  W.  363,  BALL  T.  STATE. 

An  Appeal  from  a  Justice's  Court  is  Properly  Dismissed  where  the 
transcript  does  not  show  that  notice  was  given  and  entered  on  the 
justi'ce's  docket. 

Approved  in  Ball  v.  State  (Tex.  Cr.),  20  S.  W.  364,  McDougall  v. 
State,  32  Tex.  Cr.  175,  22  S.  W.  593,  dismissing  under  rule;  Truss  v. 
State,  38  Tex.  Cr.  292,  43  S.  W.  931,  refusing  to  permit  entry  of  notice 
nunc  pro  tunc  after  transcript  filed. 

Qualified  in  McKennon  v.  State,  42  Tex.  Cr.  372,  96  Am.  St.  Bep. 
802,  60  S.  W.  41,  where  appeal  bond  filed,  held,  under  act  of  26th 
Legislature,  page  233,  appeal  could  not  be  dismissed. 

31  Tex.  Cr.  216-226,  20  8.  W.  367,  KELLEY  T.  STATE. 

A  Cliarge  on  Insanity,  ss  the  Besnlt  of  Drunkenness,  that  fails  to 
distinguish  between  settled  and  temporary  insanity,  is  erroneous. 
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Approyed  in  Otto  ▼.  State,  47  Tex.  Or.  131, 122  Am.  St.Bep.  6S2,  80 
8.  W.  525,  where  evidence  showed  defendant,  at  time  of  homicide  had 
deliriam  trelnens,  caused  by  dissipation  and  used  narcotics,  and  that 
on  this  account  he  did  not  know  difference  between  right  and  wrong 
at  time  of  homicide,  charge  on  intoxication  produced  by  recent  use  of 
liquor  was  insufficient;  Evera  v.  State,  31  Tex.  Cr.  330,  37  Am.  St. 
Bep.  820,  20  S.  W.  748,  reversing  for  failure  to  explain  temporary  in- 
sanity; Young  V.  State,  53  Tex.  Cr.  422,  126  Am.  St.  Bep.  792,  110 
S.  W.  448,  arguendo.     See  note,  36  L.  B.  A.  466,  483. 

SI  Tex.  Cr.  227-234,  20  S.  W.  573.  SIMMONS  ▼.  STATE. 

Wli«re  Threats  of  Deceased  had  Been  Commiinicated  to  Defendant, 
held,  evidence  that  he  armed  himself  and  sought  defendant  for  pur- 
poses of  reconciliation  is  admissible. 

Approved  in  Poole  v.  State,  45  Tex.  Cr.  364,  76  S.  W.  569,  admitting 
evidence  of  conversation  between  defendant  and  witness  wherein  wit- 
ness told  defendant  deceased  had  threatened  him  and  that  defendant 
said  he  did  not  care  to  have  trouble;  Nelson  v.  State  (Tex.  Cr.),  58 
S.  W.  107,  reversing  for  excluding  evidence  tending  to  show  defend- 
ant's desire  for  peace. 

Miscellaneous. — Cited  in  Schrimsher  v.  State  (Tex.  Cr.),  80  S.  W. 
1013,  in  prosecution  for  carrying  pistol,  evidence  of  defendant  on 
cross-examination  that  he  carried  pistol  wherever  he  went  is  ad- 
missible. 

SI  Tez.  Or.  234-237,  20  &  W.  563,  MOOBE  ▼.  STATE. 

Statements  Made  by  Wounded  Defendant  to  His  Wife  as  soon  as  he 
reached  home  are  admissible  as  res  gestae  in  an  attempt  to  impeach 
him. 

Distinguished  in  Collins  v.  State,  46  Neb.  44,  64  N.  W.  434,  exclud- 
ing declaration  made  by  deceased  about  two  hours  and  a  half  after 
the  shooting. 

:31  Tex.  Or.  237-244,  20  S.  W.  560,  EUZANDO  T.'  STATE. 

Where  the  Evidence  That  a  Witness  is  an  Accomplice  is  not  full, 
lield,  it  is  not  error  to  submit  the  issue  to  the  jury. 

Approved  in  Williams  v.  State,  33  Tex.  Cr.  135,  47  Am.  St.  Bep.  22, 
25  S.  W.  630,  reaffirming  rule;  and  Dill  v.  State  (Tex.  Cr.),  28  S.  W. 
950,  holding  evidence  insufficient  to  require  a  charge  on  accomplice. 

Where  the  Fact  That  a  Witness  is  an  Accomplice  is  admitted,  a 
charge  assuming  that  fact  is  not  on  the  weight  of  evidence. 

Approved  in  Bussell  v.  State,  53  Tex.  Cr.  503,  111  S.  W.  659,  apply- 
ing rule  where  defendant  in  trial  for  adultery  admitted  his  marriage; 
Nelson  v.  State,  35  Tex.  Cr.  206,  32  S.  W.  921,  not  reversing  where 
«ourt  charged  on  value  of  money  in  theft  case;  Tanner  v.  State  (Tex. 
Or.),  44  S.  W.  490,  where  defendant  admitted  the  taking,  sustaining 
the  charge. 

Distinguished  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  S.  W.  400, 
court  should  not  have  assumed  value  of  second-hand  safe  from  opin- 
ions of  one  or  two  witnesses;  Leach  v.  State,  46  Tex.  Cr.  510,  81  S.  W. 
734,  reversing  where  court  assumed  that  evidence  that  defendant  had 
received  money  tended  to  prove  him  guilty  of  embezzlement. 

31  Tez.  Or.  244-250,  20  S.  W.  577,  BIGHAM  T.  STATE. 

An  Indictment  Charging  Breaking  and  Entering  a  sheriff's  office 
and  vault  sufficiently  charges  burglarizing  a  "house." 
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Distinguished  in  Williamson  v.  State,  39  Tex.  Cr.  61,  73  Am.  St. 
Eep.  902,  44  S.  W.  1107,  holding  a  "header-box"  on  a  thresher  not  a 
house. 

31  Tex.  Or.  251-262,  20  8.  W.  547,  TEENT  v.  STATE. 

Instance  of  Evidence  Begarding  Recent  PossesBion  of  burglarized 
goods  held  sufficient  to  sustain  conviction  therefor. 

Approved  in  Leisenberg  v.  State,  60  Neb.  631,  84  N.  W.  7,  evi- 
dentiarv  value  of  recent  possession  of  burglarized  goods  is  for  jury. 
See  note,  12  L.  B.  A.  (n.  s.)  212. 

Where,  on  Indictment  for  Burglary  and  Theft  against  two  defend- 
ants, jury  found  both  guilty  of  burglary  and  sentenced  them  to  re- 
formatory, but  after  being  informed  that  one  of  them  could  not  be 
sent  there,  retired  and  returned  verdict  sending  both  to  peniten- 
tiary,  last  verdict  is  good. 

See  note,  23  L.  B.  A.  731. 

Miscellaneous. — Hays  v.  State  (Tex.  Or.),  20  S.  W.  548,  deciding 
certain  unnamed  propositions  on  strength  of  cited  case. 

31  Tex.  Or.  252-257,  20  &  W.  578,  JONES  Y.  STATE. 

A  Minor  cannot  be  Held  Oriminally  Besponsible  for  disposing  of 
mortgaged  property. 

Approved  in  State  v.  Bobinson,  143  N.  0.  622,  56  S.  £.  919,  mar- 
ried woman  cannot  be  held  criminally  responsible  for  abandoning 
crops  on  land  rented  to  her  before  paying  advances  made  by  land- 
lord. 

Distinguished  in  Lively  v.  State  (Tex.  Or.),  74  S.  W.  322,  infant 
may  be  guilty  of  swindling  in  purchase  of  buggy  and  harness. 

31  Tex.  Or.  257-261,  20  &  W.  585,  00ATE8  v.  STATE. 

Where  the  Indictment  Alleged  Ownership  of  Property  in  one  party, 
and  the  proof  showed  a  partnership,  held   not  to  be  a  variance. 

Approved  in  Tidwell  v.  State  (Tex.  Or.),  45  S.  W.  1015,  following 
rule;  Bailey  v.  State,  50  Tex.  Cr.  402,  97  S.  W.  696,  allegation  of 
possession  in  owner  supported  by  proof  of  joint  possession  with  ten- 
ant; Duncan  v.  State,  49  Tex.  Cr.  152,  153,  91  S.  W.  573,  no  variance, 
though  firm  name  incorrectly  stated;  State  v.  Peebles,  178  Mo.  486, 
77  S.  W.  522,  burglary  by  entering  part  of  building  is  burglary  of 
entire  building;  Cogshall  v.  State  (Tex.  Cr.),  58  S.  W.  1011,  where 
indictment  alleged  ownership  in  occupant  instead  of  in  his  mother 
in  law;  State  v.  La  Croix,  8  S.  D.  375,  66  N.  W.  946,  holding  variance 
between  allegation  and  proof  immaterial. 

31  Tex.  Or.  262-275,  20  &  W.  580,  21  L.  B.  A.  783,  EX  PABTE 
WILLIAMS. 

Lawyers  are  Snbject  to  Occupation  Tax  under  article  8,  section  1 
of  the  constitution,  and  to  fine  under  article  110  of  Penal  Code. 

Approved  in  Trezvant  v.  State  (Tex.  Cr.),  20  S.  W.  582,  following 
rule;  Brooks  v.  State  (Tex.  Cr.),  58  S.  W.  1034,  holding  tax  on 
banking  not  in  conflict  with  federal  constitution;  Preston  v.  Finley, 
72  Fed.  856,  sustaining  tax  on  sale  of  foreign  newspapers.  See  notes, 
129  Am.  St.  Bep.  292;  56  L.  B.  A.  570;  51  L.  B.  A.  897. 

A  Tax  ia  Equal  and  Uniform  where  all  persons  in  same  trade, 
calling  or  profession  are  treated  alike. 
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Approved  in  Lob  Angeles  v.  Los  Angeles  etc.  Co.,  152  Gal.  768,  93 
Pac.  1007,  upholding  Los  Angeles  ordinance  imposing  license  tax  of 
one  hundred  dollars  per  month  on  gas  companies. 

81  Tex.  Cr.  276-277,  20  S.  W.  549,  BELL  T.  STATE. 

Confession  of  Defendant  Made  to  a  Sheriff  after  a  warning  may 
be  used  as  impeaching  evidence.  j 

Approved  in  Sebastian  v.  State,  41  Tex.   Cr.  252,  53  S.  W.  877,  j 

where  court  allowed  defendant  to  be  asked  whet  other  crimes  he  was 
indicted  for. 

When  Defendant  Offers  Himself  as  a  Witness,  he  is  subject  to  im- 
peachment like  other  witnesses. 

Approved  in  State  v.  Lawrence,  28  Nev.  448,  82  Pac.  615,  he  ir.ay 
be  questioned  as  to  convictions  of  other  felonies  to  affect  his  credi- 
bility. 

31  Tez.  Cr.  278-289,  20  S.  W.  583,  DOW  T.  STATE. 

Where  Jury  Advised  Court  That  They  Could  not  Find  the  degree 
of  murder,  and  the  court  admonished  them  to  agree  on  a  verdict, 
held,  remarks  not  ground  for  reversal. 

Approved  in  Carlisle  v.  State  (Tex.  Cr.),  56  S.  W.  366,  not  revers- 
ing because  of  similar  remarks.     See  note,  105  Am.  St.  Rep.  570. 

31  Tex.  Cr.  289-294,  20  S.  W.  561,  HABDT  T.  STATE. 

Where  the  Court  Qualified  the  Bill  of  Exceptions,  by  stating  that 
the  evidence  was  admitted  on  promise  of  counsel  to  connect  it  with 
deceased,  which  was  done,  held,  such  qualification  controlled. 

Approved  in  Morrison  v.  State,  40  Tex.  Cr.  496,  51  S.  W.  366,  sus- 
taining action  of  court  in  qualifying  bills. 

Evidence  of  a  Threat  is  Admissible,  though  the  person  is  not 
named,  if  his  identity  is  otherwise  shown. 

Approved  in  Hebenston  v.  State,  53  Tex.  Cr.  639,  111  S.  W.  961, 
admitting  defendant's  statement  that  he  was  ready  for  trouble.  See 
note,  89  Am.  St.  Rep.  694. 

Where  the  Bill  of  Exceptions  Contradicts  the  Statement  of  Facts, 
the  former  controls. 

Approved  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452,  reaffirm- 
ing rule. 

Theory  of  Defense  That  Killing  was  Accidental  held  properly  re- 
jected by  jury  where  two  witnesses  swear  positively  that  killing  was 
deliberate  and  that  slayer  immediately  took  rapid  flight. 

See  note,  3  L.  B.  A.  (n.  s.)  1163. 

The  Judgment  will  not  be  Reversed  for  Improper  Remarks  of  coun- 
sel, where  no  prejudice  or  injury  is  shown. 

Approved  in  Garner  v.  State  (Tex.  Cr.),  24  S.  W.  421,  refusing  to 
reverse  where  no  exception  was  taken.     See  note,  46  L.  R.  A.  651. 

31  Tex.  Cr.  294-296,  20  S.  W.  552,  8TEBBINS  T.  STATE. 

The  Several  Counts  in  an  Indictment  need  not  each  conclude 
"against  the  peace  and  dignity  of  the  state." 

Reaffirmed  in  Bolln  v.  State,  51  Neb.  589,  71  N.  W.  446.  Ap- 
proved in  Manovitch  v.  State,  50  Tex.  Cr.  263,  96  S.  W.  2,  where 
date  and  venue  are  sufficiently  stated  in  first  count,  they  need  not 
be  repeated  in  subsequent  counts;  Mercer  v.  State,  52  Tex.  Cr.  322^ 
106  S.  W.  366,  applying  rule  to  affidavit  and  information  for  disturb* 
ing  the  peace. 
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Election  Between  Oonnts  is  not  Beauired  in  cases  of  misdemeanor. 
Approved  in  Daniels  v.  State  (Tex.  Or.),  77  S.  W.  215,  reaffirming 
nile. 

31  Tex.  Cr.  297-298,  20  S.  W.  664,  SUTTON  T.  STATE. 

A  New  Trial  will  not  be  Granted  Because  One  of  tbe  Jnrors  had  not 
been  a  resident  of  the  state  twelve  months  prior  to  the  trial,  where 
defendant  did  not  know  of  the  fact. 

Approved  in  Cubine  v.  State,  45  Tex.  Cr.  109,  74  S.  W.  39,  and 
Cubine  v.  State,  44  Tex.  Cr.  598,  73  S.  W.  396,  both  denying  new  trial 
where  some  of  trial  jurors  had  not  paid  poll  tax;  Whittle  v.  State, 
43  Tex.  Cr.  472,  66  S.  W.  771,  holding  fact  that  a  jury  commissioner 
had  a  civil  case  requiring  a  jury,  not  ground  for  quashing  venire. 

Distinguished  in  Hughes  v.  State  (Tex.  Cr.),  60  S.  W.  565,  grant- 
ing new  trial  where  it  was  discovered  that  a  juror  was  prejudiced  to 
defendant. 

31  Tez.  Or.  299-304,  20  S.  W.  663,  ALFOBD  T.  STATE. 

An  Indictment  Alleging  the  Altering  of  Brand  of  Oattle  in  a  party 
who  had  control  as  agent  of  owner  is  good. 

Approved  in  Williams  v.  State,  42  Tex.  Cr.  19,  57  S.  W.  94,  re- 
versing for  variance  in  allegation  of  ownership. 

Tlie  Fact  Tliat  Oattle  Strayed  from  Their  Own  Pasture  to  another 
does  not  put  them  in  the  care  and  control  of  the  owner  of  latter  pas- 
ture. 

Approved  in  Taylor  v.  State  (Tex.  Cr.),  75  S.  W.  36,  reaffirming 
rule;  McGrew  v.  State,  31  Tex.  Cr.  341,  20  S.  W.  741,  sustaining 
charge  that  animals  on  their  accustomed  range  are  in  custody  of 
owner. 

Knowledge  of  the  Oommission  of  an  Offense,  or  mere  concealment 
thereof,  does  not  constitute  the  party  an  accomplice. 

Approved  in  Cruse  v.  State  (Tex.  Cr.),  77  S.  W.  819,  reaffirming 
rule;  Schackey  v.  State,  41  Tex.  Cr.  259,  53  S.  W.  878,  where  the  wit- 
ness was  forced  to  conceal  her  knowledge  of  the  murder;  Prewett 
V.  State,  41  Tex.  Cr.  265,  53  S.  W.  880,  holding  silence  on  the  witness- 
stand  did  not  make  party  an  accomplice.  See  notes,  40  Am.  St.  Bep. 
671;  98  Am.  St.  Bep.  159. 

31  Tex.  Or.  304-306,  20  8.  W.  686,  0A8TON  v.  STATE. 

After  a  Jury  has  Betired,  They  may  be  Becalled  for  additional 
instructions  at  their  own  request  or  by  the  court  on  its  own  mo- 
tion. 

Approved  in  Gardner  v.  State,  56  Tex.  Cr.  598,  120  S.  W.  897, 
where  court  answered  written  request  of  jury  for  further  instruc- 
tions. 

31  Tez.  Or.  306-^11,  20  S.  W.  664,  MASON  v.  STATE. 

Evidence  of  Other  Attempted  Forgeries  at  about  the  same  time  is 
admissible  in  a  trial  for  forgery  in  order  to  show  system. 

Approved  in  Masou  v.  State,  32  Tex.  Cr.  97,  99,  22  S.  W.  144,  408, 
referring  to  original  case  on  second  appeal;  Hinson  v.  State,  53  Tex. 
Cr.  146,  109  S.  W.  176,  evidence  of  intimacy  and  mutual  dealings  be- 
tween conspirators,  admissible;  Taylor  v.  State,  47  Tex.  Cr.  108,  81 
S.  W.  935,  evidence  of  contemporaneous  forgeries  admissible  to  illus- 
trate purpose  and  intent  and  to  show  system;  McGlaeson  v.  State,  37 
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Tex.  Cr.  624,  66  Am.  St.  Bep.  844,  40  S.  W.  504,  reaffirming  rule; 
Dawson  v.  State,  32  Tex.  Cr.  562,  40  Am.  St.  Bep.  794,  25  S.  W.  22, 
admitting  evidence  of  systematic  thefts  from  cars;  Hamilton  v.  State 
(Tex.  Cr.),  24  S.  W.  32,  admitting  evidence  of  several  burglaries  on 
the  same  night.     See  note,  62  L.  B.  A.  225. 

Distinguished  in  Glenn  v.  State  (Tex.  Cr.),  76  S.  W.  758,  evidence 
that  house  had  previously  been  burglarized,  inadmissible. 

31  Tex.  Cr.  312-^15,  20  &  W.  679,  OBASS  T.  STATE. 

Conviction  of  Former  Assault  by  Defendant  on  same  party  ia  ad- 
missible to  prove  motive. 

Approved  in  Moore  v.  State,  49  Tex.  Cr.  505,  96  S.  W.  323,  admit- 
ting indictment  against  decedent,  charging  him  with  aggravated  as- 
sault upon  defendant;  Weaver  v.  State,  46  Tex.  Cr.  625,  81  8.  W.  44, 
admitting  evidence  of  carnal  intercourse  between  defendant  and  de- 
cedent's wife;  Nichols  v.  State,  37  Tex.  Cr.  617,  40  S.  W.  602,  hold- 
ing conviction  of  displaying  a  pistol  not  a  bar  to  prosecution  for 
carrying  a  pistol;  State  v.  Kent,  5  N.  D.  549,  67  N.  W.  1061,  35  L. 
B.  A.  518,  admitting  evidence  of  a  murder  and  embezzlement  to  show 
motive;  dissenting  opinion  in  Brown  v.  State,  54  Tex.  Cr.  142,  112 
8.  W.  89,  majority  holding  evidence  of  difficulty  between  defendant 
and  third  person  inadmissible.  See  notes,  105  Am.  St.  Bep.  1006; 
62  L.  B.  A.  214,  342,  344. 

Distinguished  in  State  v.  O'Donnell,  36  Or.  226,  61  Pac.  893,  re- 
versing for  admitting  eviden<se  of  larceny  of  another  calf  at  a  differ- 
ent time. 

31  Tex.  Cr.  315-318,  20  &  W.  707,  SBIITH  ▼.  STATE. 

The  Fact  That  the  Jury  was  not  Sworn  in  the  Case  in  which  the 
perjury  was  committed  is  immaterial  where  the  court  had  jurisdiction. 

Approved  in  Schooler  v.  State,  52  Tex.  Cr.  332,  107  8.  W.  359,  re- 
affirming rule;  Kelley  v.  State,  51  Tex.  Cr.  509,  103  S.  W.  190,  perjury 
may  be  committed  though  information  defective;  Manning  v.  State, 
46  Tex.  Cr.  329,  81  S.  W.  959,  no  objection  that  officer  before  whom 
perjury  was  committed  was  not  authorized  to  take  deposition,  where 
parties  waived  commission;  Markey  v.  State,  47  Fla.  52,  37  So.  57, 
jurisdiction  of  court  over  cause  in  which  false  testimony  was  given, 
immaterial;  People  v.  Bodley,  131  Cal.  256,  63  Pac.  357,  applying  rule 
where  defendant  falsely  swore  that  a  will  was  duly  witnessed.  See 
note,  54  L.  B.  A.  519,  521. 

31  Tex.  Cr.  318-330,  37  Am.  St.  Bep.  811,  20  S.  W.  744,  18  I^  R.  A. 
421,  EVEBS  V.  STATE. 

Where  the  Court  Charged  That  Dronkenness  could  not  be  considered 
unless  it  produced  temporary  insanity,  held,  insufficient  in  not  defin- 
ing temporary  insanity  and  its  effect  on  crime. 

See  notes,  76  Am.  St.  Bep.  91;  122  Am.  St.  Bep.  683;  36  L.  B.  A.  481. 

Distinguished  in  Delgado  v.  State,  34  Tex.  Cr.  159,  29  8.  W.  1071, 
sustaining  charge  on  effect  of  drunkenness  to  reduce  degree  of  murder.' 

Temporary  Insanity  Resulting  Directly  from  Recent  Intoxication  is 
admissible  only  to  reduce  the  degree  of  murder,  and  the  mitigation  of 
the  penalty  in  all  offenses. 

Approved  in  Grant  v.  State,  48  Tex.  Cr.  419,  89  8.  W.  274,  Brittain 
V.  State,  36  Tex.  Cr.  412,  37  8.  W.  759,  Hernandez  v.  State,  32  Tex. 
<3r.  272,  22  8.  W.  973,  Stokes  v.  State  (Tex.  Cr.),  70  8.  W.  95,  and 
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Wood  V.  State,  50  Tex.  Cr.  581,  99  S.  W.  1010,  all  reaffirming  rnle; 
Campos  V.  State,  50  Tex.  Cr.  293,  97  8.  W.  102,  no  error  to  refuse 
eharge  calling  attention  to  disturbed  mind  produced  by  use  of  intoxi- 
cating liquor;  De  Albert4S  v.  State,  34  Tex.  Cr.  510,  31  S.  W.  392,  sus- 
taining charge  on  temporary  and  settled  insanity;  Wright  v.  State, 
37  Tex.  Cr.  632,  40  S.  W.  493,  sustaining  charge  on  drunkenness;  Tlp- 
pett  V.  State,  37  Tex.  Cr.  192,  39  S.  W.  122,  where  a  portion  of  the 
charge  was  held  erroneous,  but  not  reversible  error;  Howard  v.  State, 
37  Tex.  Cr.  499,  36  S.  W.  477,  sustaining  charge  on  temporary  insanity 
in  forgery  case;  Crew  v.  S;tate  (Tex.  Cr.),  23  S.  W.  14,  reversing  for 
erroneous  charge  on  temporary  insanity;  Maynard  v.  State  (Tex. 
Cr.),  39  S.  W.  668,  where  held  facts  did  not  require  charge  on  tem- 
porary insanity;  Little  y.  State  (Tex.  Cr.),  61  S.  W.  483,  sustaining 
conviction  of  assault  with  intent  to  murder,  though  party  pleaded  in- 
toxication. See  not«8,  73  Am.  St.  Bep.  75S;  76  Am.  St.  Hep.  89;  36 
li.  E.  A.  466,  483. 

Beputatian  of  Deceased  as  a  Dangerous  Man  cannot  be  considered 
unless  at  time  of  homicide  he  was,  really  or  apparently,  making  some 
felonious  attack  on  defendant. 

See  notes,  124  Am.  St.  Bep.  1028;  3  L.  E.  A.  (n.  s.)  353,  356. 

To  Reduce  Killing  to  Manslaughter  because  of  insulting  words,  kill- 
ing must  take  place  immediately  upon  their  utterance. 

dee  note,  4  L.  B.  A.  (n.  s.)  162. 

Cry  of  Hackman  Who  Drore  Officer  Up  to  Defendant's  House  to 
make  arrest  "there  he  goes,  catch  him,"  is  hearsay. 

See  note,  20  L.  B.  A.  (n.  a.)  145. 

31  Tez.  Or.  331-335,  20  S.  W.  749,  McLEOD  y.  STATE. 

Admission  of  Evidence  of  a  Former  Trial  Judge  that  he  had  noticed 
defendant's  eyes,  and  they  did  not  resemble  eyes  of  insane  people, 
is  error,  the  judge  not  having  qualified  as  an  expert. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  200,  101  S.  W.  229,  error 
to  permit  mere  acquaintances  to  give  opinions  as  to  defendant's  sanity; 
Sims  V.  State,  50  Tex.  Cr.  565,  99  S.  W.  556,  holding  predicates  for 
introduction  of  nonexpert  opinions  insufficient;  Betts  v.  State,  48  Tex. 
Cr.  525,  89  S.  W.  415,  opinion  of  nonexpert  witness  as  to  sanity  inad- 
missible unless  he  states  facts  on  which  it  is  based;  Cannon  v.  State, 
41  Tex.  Cr.  485,  56  S.  W.  359,  excluding  answer  to  hypothetical  ques- 
tion put  to  nonexpert;  Denning  v.  Butcher,  91  Iowa,  430,  59  N.  W.  71, 
excluding  opinion  of  witness  where  the  extent  of  his  intercourse  with 
the  insane  was  not  shown.     See  notes,  39  L.  B.  A.  317;  38  L.  B.  A.  731. 

Evidence  of  Insanity  in  Family  of  Accused  and  testimony  of  his 
family  physician  and  old  acquaintances,  tending  to  show  insanity, 
preponderates  over  testimony  of  one  whose  opinion  is  not  substan- 
tiated by  reason,  and  of  experts  who  were  not  specially  qualified  as 
alienists. 

See  note,  39  L.  B.  A.  332. 

Kefusal  to  Oharge  on  Murder  in  Second  Degree  is  not  error  where 
there  was  no  question  of  temporary  insanity  from  recent  use  of  liquor, 
or  settled  insanity. 

See  note,  36  L.  B.  A.  480. 

Miscellaneous. — Williams  v.  State  (Tex.  Cr.),  53  S.  W.  861,  where 
eourt  charged  jury  not  to  consider  the  reading  of  a  text-book  by  coun- 
sel, held,  the  reading  was  not  error. 
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• 
31  Tex.  or.  336-342,  20  8.  W.  740,  McGBEW  y.  STATE. 

Wh!&n  Court  Cliarged  in  Its  Opening  Paxagrapli  that  defendant  wa» 
charged  with  theft  of  B.'b  property,  held,  not  a  charge  that  the  prop- 
erty was  B/b. 

Approved  in  Wolfforth  v.  State,  31  Tex.  Cr.  398,  20  S.  W.  743,  where 
the  court  said,  "in  determining  the  guilt  or  innocence  of  defendant." 

An  Application  for  Contlnnance  is  Properly  Befnsed  where  the 
prosecution  admits  the  facts  stated  in  the  application. 

Reaffirmed  in  Gardner  ▼.  State  (Tex.  Cr.),  59  S.  W.  1115. 

Animals  upon  Their  Accustomed  Bange  are,  in  law,  in  possession  of 
the  owner. 

See  note,  88  Am.  St.  Bep.  566. 

Articles  603  and  604  of  the  Oode  of  Oriminal  Procedure  are  direc- 
tory as  to  the  time  within  which  a  party  is  required  to  plead. 
•   Approved  in  Fossett  v.  State,  43  Tex.  Cr.  124,  67  S.  W.  324.  obliga- 
tion of  bail  continues  until  defendant  enters  final  plea  of  guilty  or 
not  guilty.    See  note,  13  L.  B.  A.  (n.  b.)  812. 

Miscellaneous. — Cited  in  Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W. 
806,  objection  that  case  was  called  out  of  regular  order  without  merit, 
when  case  was  first  upon  docket  undisposed  of. 

31  Tex.  Or.  342-345,  20  8.  W.  921,  JACKSON  y.  STATEL 

Remarks  of  Oounsel  on  Absence  of  Defendant's  Family  as  witnesses 
are  not  ground  for  reversal  when  pertinent  to  the  case. 

Approved  in  Garner  v.  State  (Tex.  Cr.),  24  S.  W.  421,  not  revers- 
ing where  defendant  did  not  except  to  remarks. 

Distinguished  in  dissenting  opinion,  Brock  v.  State,  123  Ala.  33,  35, 
26  So.  332,  333,  majority  reversing  where  counsel  commented  on 
absence  of  a  witness. 

31  Tex.  Or.  345-346,  20  &  W.  750,  HOLLAND  y.  8TAT2. 

Unless  Objection  is  Shown  to  One  or  More  Jurors  who  tried  case, 
the  rulings  of  the  trial  court  will  not  be  inquired  into,  even  though 
defendant  had  exhausted  his  peremptory  challenges. 

Approved  in  Council  v.  State,  45  Tex.  Cr.  153,  75  S.  W.  515,  reaffirm- 
ing rule. 

31  Tex.  or.  347-348,  20  &  W.  752,  BOZE  y.  STATE. 

Wbere  Defendant  was  Detected  With  Prosecutor's  Watch  in  his 
hand,  and  returned  it  to  him,  held  not  a  voluntary  return. 

Approved  in  Stepp  v.  State,  31  Tex.  Cr.  351,  20  S.  W.  754,  where 
jury  held  a  return  after  four  months  was  not  reasonable;  Hyatt  v. 
State,  32  Tex.  Cr.  581,  25  8.  W.  292,  where  defendant  returned  the 
horse  on  being  discovered. 

31  Tez.  Cr.  349-352,  20  B.  W.  753,  STEPP  y.  STATS. 
.  A  Verdict  of  ^'Quitty"  U  Good. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  '"murdery";  Gaines  v.  State 
(Tex.  Cr.),  77  S.  W.  12,  upholding  verdict  though  "penitentiary" 
spelled  "pentiary";  Roberts  v.  State,  33  Tex.  Cr.  85,  24  S.  W.  895, 
where  verdict  assessed  punishment  at  "conprisonment" ;  McGee  v. 
State,  39  Tex.  Cr.  193,  45  S.  W.  710,  sustaining  verdict  of  "guity"; 
Harris  v.  State  (Tex.  Cr.),  34  S.  W.  923,  also  of  "gitty." 
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To  MaJce  tlie  Finding  and  Betentlon  of  Lost  Property  theft,  the 
finder  must  have  taken  posseBsion  of  with  the  intent  to  appropriate 
it  to  his  own  use. 

Approved  in  Worthington  v.  State,  53  Tex.  Or.  180,  109  S.  W.  188, 
reaffirming  rule. 

To  Constitute  fhe  Voluntary  Betam  of  Stolen  Property,  it  must  be 
willingly  restored  to  the  owner  within  a  reasonable  time. 

Approved  in  Taylor  v.  State  (Tex.  Cr.),  75  S.  W.  36,  no  voluntary 
return  where  property  secreted  and  no  offer  to  restore-  until  after 
arrest. 

That  Owner's  Family  Name  was  Plainly  Engraved  on  watch  and 
that  defendant  knew  of  her  presence  at  place  of  loss,  held  sufficient 
to  put  him  upon  notice  of  ownership. 

See  note,  88  Am.  St.  Bep.  594. 

Fact  That  Property  was  Taken  With  Intent  to  hold  it  for  reward 
will  not  render  finder  guilty  of  larceny. 

See  note,  37  L.  B.  A.  125. 

Evidence  of  Telephonic  Communication  is  admissible  whore  witness 
who  received  it  testified  he  recognized  voice. 

See  note,  127  Am.  St.  Bep.  540,  542. 

SI  Tex,  Cr.  352-354,  20  8.  W.  715,  WASHBX7BN  ▼.  STATE. 

Where  Defendant  Learned  Subseriuent  to  the  Trial  that  a  juror  had 
been  prejudiced  against  him,  held  a  new  trial  should  have  been 
granted. 

Approved  in  Mitchell  v.  State,  36  Tex.  Cr.  320,  36  S.  W.  464,  revers- 
ing where  affidavits  showed  undoubted  bias  of  jurors;  Holmes  v.  State, 
38  Tex.  Cr.  371,  42  S.  W.  997,  reversing  where  statements  of  jurors 
calculated  to  influence  verdict;  Hughes  v.  State  (Tex.  Cr.),  60  S.  W. 
565,  holding  diligence  sufficient  where  defendant  moved  for  new  jury 
as  soon  as  he  learned  that  juror  had  expressed  an  opinion. 

Distinguished  in  Shaw  v.  State,  32  Tex.  Cr.  170,  22  S.  W.  590,  where 
juror  denied  that  he  stated  defendant  "ought  to  be  hung." 

31  Tex.  Or.  354-359,  37  Am.  St.  Bep.  822,  20  8.  W.  756,  WBIGHT  y. 
STATE. 

Where  Defendant  Offered  in  Court  to  Marry  the  Seduced  Party, 
held,  the  offer  was  in  good  faith,  and  cause  should  have  been  dis- 
missed. 

See  notes,  76  Am.  St.  Bep.  677;  40  Am.  St.  Bep.  366. 

Evidence  That  Defendant  had  Declared  that  he  would  not  live  with 
prosecutrix  after  marriage,  held,  not  a  test  of  good  faith  of  the  offer. 

See  note,  76  Am.  St.  Bep.  678. 

Letters  of  Defendant,  Evidence  of  His  Attentions  as  a  Suitor,  the 
good  reputation  of  the  prosecutrix,  are  sufficient  to  corroborate  the 
prosecutrix  in  a  seduction  case. 

Approved  in  Creighton  v.  State  (Tex.  Cr.),  61  S.  W.  493,  holding 
corroborating  evidence  sufficient.    See  note,  42  Am.  St.  Bep.  503. 

31  Tex.  Or.  359-363,  20  &  W.  756,  AIiEXANDEB  y.  STATE. 

In  a  Prosecution  for  Burglary,  an  Entry  into  the  House  in  the  night 
time  by  climbing  through  an  open  window,  being  an  unusual  place, 
constitutes  an  entry  by  force. 

Approved  in  Davis  v.  State,  52  Tex.  Cr.  335,  107  S.  W.  856,  where 
window  was  unusual  place  of  entry,  immaterial  whether  screen  was 
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broken  or  not;  Hillman  v.  Edwards,  28  Tex.  Civ.  310,  66  S.  W.  790, 
it  is  for  the  jary  whether  entry  by  an  officer  through  a  window  to 
make  a  levy  was  by  force. 

Where  an  Indictment  Charged  Burglary  with  intent  to  commit  rape 
and  theft,  and  the  evidence  sustained  the  latter  count,  held,  the  gen- 
eral verdict  of  guilty  will  be  applied  to  the  latter. 

Approved  in  Matt  v.  State  (Tex.  Cr.),  58  S.  W.  101,  sustaining 
conviction  of  theft  under  similar  indictment. 

The  Presumption  That  the  Burglary  was  done  with  intent  to  steal 
is  raised  by  the  breaking  and  entering. 

Approved  in  Moore  v.  State,  52  Tex.  Cr.  367,  107  S.  W.  357,  intent 
to  commit  some  other  crime  will  not  be  presumed;  Smith  v.  State,  51 
Tex.  Cr.  428,  102  S.  W.  407,  evidence  of  intent  to  steal  may  be  slight; 
Mullens  v.  State,  35  Tex.  Cr.  150,  32  S.  W.  691,  where  defendant  en- 
tered a  storehouse;  State  v.  Worthen,  111  Iowa,  269,  82  N.  W.  911^ 
sustaining  conviction,  though  defendant  was  fondling  a  female. 

31  Tez.  Or.  365-370,  20  S.  W.  826,  STEPHENS  Y.  STATE. 

Befusal  to  Postpone  the  Trial  on  Account  of  Absent  Veniremen,, 
when  process  has  been  issued  for  them,  is  proper. 

Approved  in  Beard  v.  State,  41  Tex.  Cr.  177,  53  S.  W.  349,  refusing 
to  quash  venire  because  one  of  the  summoned  veniremen  was  dead; 
Greer  v.  State  (Tex.  Cr.),  65  S.  W.  1076,  refusing  to  postpone  where 
sheriff  unable  to  serve  two  absent  veniremen. 

Bequested  Instructions  wlU  not  be  Given  unless  in  writing,  and  pre- 
sented. 

Beaffirmed  in  Osborne  v.  State  (Tex.  Cr.),  56  S.  W.  54. 

31  Tez.  Or.  371-383,  20  S.  W.  758,  MASSEY  ▼.  STATE. 

Admission  of  Evidence  That  is  not  Criminative  and  not  injurious, 
though  incompetent  and  immaterial,  is  not  reversible  error. 

Distinguished  in  Bell  v.  State,  32  Tex.  Cr.  440,  24  S.  W.  419,  re- 
versing where  a  witness  testified  in  absence  of  defendant. 

A  Charge  In  a  Bape  Case  That  Jury  must  find  penetration  beyond 
a  reasonable  doubt  is  sufficient. 

Approved  in  State  v.  Courtemarch,  11  Wash.  450,  39  Pac.  956,  sus- 
taining charge  on  facts  necessary  to  constitute  rape. 

Evidence  of  Threats  to  Commit  Bape  is  Admissible,  though  the  in- 
tended victim  was  not  named. 

Approved  in  Green  v.  State,  54  Tex.  Cr.  7,  111  S.  W.  935,  evidence 
that  state's  witness  was  interested  in  securing  conviction,  admissible; 
Bawcom  v.  State,  49  Tex.  Cr.  418,  94  S.  W.  462,  admitting  defendant's 
statement  that  he  would  have  carnal  intercourse  with  someone  before 
daylight. 

31  Tex.  Cr.  883-386,  20  S.  W.  829,  ENOWLES  v.  STATE. 

Homicide  must  have  Been  Committed  under  influence  of  sudden 
passion  and  act  must  have  been  directly  caused  by  passion  arising 
out  of  provocation,  to  reduce  crime  to  manslaughter. 

See  note,  5  L.  B.  A.  (n.  s.)  811. 

31  Tex.  Cr.  387-400,  20  S.  W.  741,  WOLFFOBTH  v.  STATE. 

The  Transcript  on  a  Change  of  Venue  is  not  bad  because  it  does  not 
contain  a  caption. 

Approved  in  Fitzpatrick  v.  State,  37  Tex.  Cr.  28,  38  S.  W.  807,  hold- 
ing omission  of  caption  from  order  immaterial. 
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Wbere  the  Bvldence  Did  not  Sbow  Sodden  Passion  or  adequate 
eanse  arising  from  an  assault  causing  pain  or  bloodshed,  held,  a  charge 
on  manslaughter  involving  those  issues  is  not  required. 

Approved  in  Warthar  v.  State,  41  Tex.  Cr.  390,  65  S.  W.  57,  revers- 
ing where  charge  on  manslaughter  did  not  include  the  blow  which 
caused  pain  to  defendant. 

The  Judgment  will  not  be  Bevemed  for  improper  remarks  of  coun- 
sel, unless  exception  is  taken  and  charge  withdrawing  them  is  re- 
quested. 

Beaffirmed  in  Barber  t.  State,  35  Tex.  Cr.  73,  31  S.  W.  649.  See 
notes,  46  L.  B.  A.  645. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373, 
reversing  where  state's  counsel  said  that  juries  in  previous  cases  had 
paid  no  attention  to  expert  evidence  of  certain  witness,  though  no  spe- 
cial charge  asked. 

Evidence  Held  Sni&clent  to  Show  That  Boy  Thirteen  Tears  Old 
understood  the  obligation  of  an  oath. 

Approved  in  Anderson  v.  State,  53  Tex.  Cr.  347,  110  S.  W.  67,  ad- 
mitting testimony  of  girl  fourteen  years  old,  though  she  may  not  have 
understood  technical  meaning  of  obligation  of  oath. 

In  the  Absence  of  Evidence  That  Deceased  made  an  attack  on  de- 
fendant, court  was  not  bound  to  submit  theory  of  self-defense. 

Approved  in  Doss  v.  State,  43  Tex.  Cr.  562,  67  S.  W.  322,  instruction 
on  self-defense  properly  refused  where  only  inducement  to  killing  was 
insulting  conduct  toward  defendant's  wife. 

The  Law  of  Manslaughter  Witli  Beference  to  Insulting  Conduct  of 
decedent  toward  defendant's  wife  was  not  involved  where  defendant 
had  met  decedent  several  times  after  he  knew  of  such  conduct  and 
before  the  homicide. 

Approved  in  Bicks  v.  State,  48  Tex.  Cr.  268,  87  S.  W.  1038,  applying 
rule  where  witness  denied  insulting  conduct  at  first  meeting  and  shoot- 
ing took  place  some  twenty  or  forty  minutes  thereafter. 

SI  Tex.  Cr.  401-405,  20  8.  W.  764,  HTDEN  V.  STATE. 

Wbere  It  Appears  That  the  Absent  Evidence,  though  cumulative, 
would  probably  change  the  result  of  the  trial,  a  continuance  should  be 
granted. 

Approved  in  Porter  v.  State  (Tex.  Cr.),  32  S.  W.  692,  holding  con- 
tinuance should  have  been  granted  under  rule;  dissenting  opinion  in 
Baines  v.  State,  42  Tex.  Cr.  517,  61  S.  W.  314,  majority  holding  new 
trial  should  have  been  granted.     See  note,  122  Am.  St.  Bep.  749. 

Wbere  a  Witness  Testified  to  Matters  at  the  Trial  that  she  omitted 
at  the  examining  trial,  held  not  a  predicate  for  impeachment  where  it 
appeared  that  she  was  not  questioned  as  to  those  matters  on  the  ex- 
amining trial. 

Approved  in  Perkins  v.  Territory,  10  Okl.  519,  63  Pac.  864,  follow- 
ing rule;  Dean  v.  State,  47  Tex.  Cr.  245,  83  S.  W.  817,  where  witness 
admitted  that  he  had  contradicted  testimony  given  at  inquest,  latter 
testimony  inadmissible;  Larrance  v.  People,  222  Dl.  160,  78  N.  E.  52, 
in  prosecution  for  murder  it  is  improper  on  cross-examination  td^ask 
defense's  witness  whether  he  had  testified  to  certain  facts  at  coroner's 
inquest;  Texas  etc.  By.  v.  Hall,  17  Tex.  Civ.  46,  43  S.  W.  26,  admit-: 
ting  evidence  of  members  of  appellee's  family  to  sustain  his  credibil- 
ity; Stephens  v.  State  (Tex.  Cr.),  26  S.  W.  728,  admitting  evidence 
that  witness  had  made  the  same  statements  to  others;  Barkman  y. 
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State,  41  Tex.  Cr.  109,  52  S.  W.  74,  not  reversing  for  admitting  evi- 
dence not  intended  to  impeach  witnesses. 

Wliere^  In  Hone  Theft,  Tliere  is  No  Positive  Taking  of  the  horses 
shown,  and  prosecution  relies  upon  recent  possession  and  inculpatory 
circumstances  arising  therefrom,  court  should  charge  on  law  of  cir- 
cumstantial evidence. 

Approved  in  Jones  v.  State,  54  Tex.  Cr.  38,  111  S.  W.  654,  reaffirm- 
ing rule;  Green  v.  State  (Tex.  Cr.),  34  S.  W.  284,  reversing  for  failure 
to  charge  in  horse  theft  case  under  the  rule.  See  note,  69  L.  B.  A. 
199. 

31  Tex.  or.  406-408,  20  &  W.  706,  GUMBnNGS  Y.  STATU 

Althoogli  Transcript  was  Submitted  After  tlie  Day  set  apart  for  the 
submission  of  causes  from  that  county,  held,  herein,  that  the  court 
would  consider  the  appeal. 

Approved  in  Nunn  v.  State,  40  Tex.  Cr.  436,  50  S.  W.  713,  refusing 
to  return  the  transcript  to  clerk  of  trial  court  because  filed  subsequent 
to  calling  of  assignment  of  that  county. 

A  Recognizance,  Binding  Defendant  to  Abide  the  judgment  of  the 
"court  of  appeals,"  after  the  act  of  1892,  is  fatally  defective. 

Approved  in  Parker  v.  State  (Tex.  Cr.),  20  S.  W.  707,  Ncubauer  v. 
State,  31  Tex.  Cr.  514,  21  S.  W.  363,  Kaiser  v.  Dallas  (Tex.  Cr.),  21 
S.  W.  767,  Garza  v.  State  (Tex.  Cr.),  22  S.  W.  140,  Crise  v.  State  (Tex. 
Cr.),  25  S.  W.  285,  Cook  v.  State  (Tex.  Cr.),  28  S.  W.  476,  Irvin  v. 
State  (Tex.  Cr.),  32  S.  W.  900,  Bohanon  v.  State  (Tex  Cr.),  33  S.  W. 
866,  and  Guill  v.  State  (Tex.  Cr.),  42  S.  W.  303,  all  reaffirming  rule; 
Adams  v.  State,  44  Tex.  Cr.  535,  72  S.  W.  588,  recognizance  binding 
defendant  to  abide  judgment  of  "criminal  court  of  appeals,"  fatally 
defective;  Leach  v.  State,  36  Tex.  Cr.  255,  36  S.  W.  474,  not  passing 
on  section  of  city  charter  providing  for  appeal  to  "court  of  appeals." 
See  note,  67  Am.  St.  Bep.  198. 

Miscellaneous.— Cited  in  Beed  v.  State  (Tex.  Cr.),  21  S.  W.  364. 

31  Tez.  Cr.  409-410,  20  8.  W.  823,  FOSTER  V.  STATE. 

Where  a  County  Clerk,  Acting  as  District  Cleric,  signed  a  marriage 
license  as  district  clerk,  held  the  mistake  did  not  vitiate  the  marriage. 

Approved  in  Waldrop  v.  State,  41  Tex.  Cr.  198,  53  S.  W.  131,  and 
Holder  v.  State,  35  Tex.  Cr.  23,  29  S.  W.  793,  both  holding  fact  that 
minister  was  not  ordained  immaterial. 

31  Tex.  Cr.  411-419,  20  S.  W.  916,  HABBI8  y.  STATE. 

Evidence  of  the  Conduct  of  a  Conspirator  is  admissible  before 
the  conspiracy  is  established. 

Approved  in  Peddy  v.  State,  31  Tex.  Cr.  548,  21  S.  W.  542,  refer- 
ring to  original  case  for  facts;  Cain  v.  State,  42  Tex.  Cr.  212,  59 
S.  W.  276,  admitting  statements  of  other  conspirators  made  before 
defendant  joined;  Stevens  v.  State,  42  Tex  Cr.  172,  59  S.  W.  548, 
admitting  statements  under  rule. 

It  is  Proper  to  Submit  Evidence  of  the  Existence  of  a  conspiracy 
to  the  jury,  under  a  charge  limiting  the  evidence  to  the  time  during 
which  the  conspiracy  existed. 

Approved  in  Casner  v.  State,  42  Tex.  Cr.  124,  57  S.  W.  825,  revers- 
ing where  court  did  not  properly  instruct  jury  on  admissibility  of 
declarations  of  conspirator.    See  note,  68  L.  B.  A.  222. 
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A  Cliarge  to  tbe  Effect  That  When  One  Enters  a  Conspiracy  already 
formed,  the  acts  of  the  others  done  in  pursuance  of  the  conspiracy 
before  and  afterward  are  his  acts,  is  correct. 

Approved  in  Bo  wen  v.  State,  47  Tex.  Cr.  144,  82  S.  W.  521,  con- 
spiracy of  strikers  to  prevent  running  of  electric  street-cars;  Smith 
V.  State,  48  Tex.  Cr.  249,  89  S.  W.  826,  where  defendant  conspired 
with  parents  to  resist  execution  of  writ  of  possession;  Chapman  v. 
State,  45  Tex.  Cr.  484,  486,  76  S.  W.  479,  481,  holding  conspiracy 
sufficiently  proved;  Blain  v.  State,  33  Tex.  Cr.  250,  26  S.  W.  65,  ad- 
mitting evidence  of  threats  of  another  party  to  the  crime;  Hays  v. 
State  (Tex.  Cr.),  57  S.  W.  835,  holding  certain  evidence  tending  to 
show  a  conspiracy  admissible;  Hatcher  v.  State,  43  Tex.  Cr.  240,  65 
S.  W.  98,  holding  testimony  admissible,  though  court  charged  jury  not 
to  consider  it.     See  note,  68  L.  B.  A.  221. 

Miscellaneous. — Stanton  v.  State  (Tex.  Cr.),  24  S.  W.  33,  referring 
to  principal  caee  as  arising  out  of  the  same  transaction. 

31  Tex.  Or.  422-449,  20  &  W.  98S,  EX  PABTE  JONEa 

Where  the  Evidence  Showed  That  the  Insult  to  Defendant's  Wife 
occurred  prior  to  their  marriage,  held  not  adequate  cause  to  consti- 
tute manslaughter  under  sections  597  and  601  of  Penal  Code. 

Approved  in  Pickens  v.  State,  31  Tex.  Cr.  556,  21  S.  W.  363,  where 
defendant  killed  deceased  for  alleged  intimacy  with  his  wife,  held 
not  entitled  to  charge  on  manslaughter;  Cockerell  v.  State,  32  Tex. 
Cr.  592,  25  S.  W.  421,  excluding  evidence  of  insulting  language  to 
defendant's  wife  before  he  married  her.  See  note,  4  L.  B.  A.  (n.  s.) 
167. 

Where  the  Eyldence  Showed  That  Defendant  formed  a  design  to 
kill  deceased,  held  not  such  passion  as  would  reduce  the  crime  to 
manslaughter. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  639,  37  Am.  St.  Bep.  843, 
21  S.  W.  928,  where  defendant  deliberately  killed  deceased  for  ar- 
resting him,  having  threatened  to  do  so.  See  note,  5  L.  B.  A.  (n.  s.) 
814. 

Killing,  Though  on  Provocation,  in  absence  of  passion,  is  evidence 
of  notice  as  aggravating  circumstances. 

See  note,  5  L.  B.  A.  (n.  s.)  812. 

31  Tez.  Or.  449-452,  20  8.  W.  987,  ABBAM8  v.  STATE. 

The  Explanation  of  a  Judge  Appended  to  the  BUI  of  Exceptions 
in  the  trial  of  an  issue  as  to  his  disqualification  cannot  be  considered. 

Approved  in  Gaines  v.  State,  38  Tex.  Cr.  215,  42  S.  W.  389,  where  the 
explanation  was  not  sworn  to. 

Where  a  Judge  has  Been  of  Counsel  in  the  Case  he  is  not  qualified 
to  sit,  although  counsel  consent. 

Approved  in  Moss  v.  State,  47  Tex.  Cr.  460,  83  S.  W.  830,  indict- 
ment for  perjury  in  corporation  court  which  did  not  allege  that  game 
of  cards  as  to  which  false  statement  was  made  was  played  in  city, 
fatally  defective;  Ex  parte  Ambrose,  32  Tex.  Cr.  470,  24  S.  W.  292, 
holding  justice  not  qualified  to  fine  party  for  assaulting  him;  Gra- 
ham V.  State,  43  Tex.  Cr.  113,  63  S.  W.  560,  disqualifying  judge  who 
had  consulted  defendant  as  an  attorney;  Ogle  v.  State,  43  Tex.  Cr. 
231,  96  Am.  St.  Bep.  860,  63  S.  W.  1012,  holding  conviction  under 
indictment  found  by  grand  jury  of  thirteen  a  nullity;  Gresham  v. 

6  Tex.  Notes — 57 
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State  (Tex.  Cr.),  66  S.  W.  845,  where  judge  was  a  relative  of  de- 
fendant.    See  note,  25  L.  B.  A.  114. 

Distinguished  in  Stepp  v.  State,  53  Tex.  Cr.  161,  109  S.  W.  1095, 
county  judge  not  disqualified  by  reason  of  having  taken  affidavit  in 
case;  In  re  Taber,  13  S.  D.  71,  82  N.  W.  401,  where  held  the  statutes 
did  not  disqualify  probate  judge  for  interest. 

31  Tez.  Or.  453-455,  20  S.  W.  981,  OONNESS  Y.  STATE. 

Where  the  Explanation  of  fhe  Posseasion  of  Stolen  Property  was 
entirely  unreasonable,  held,  a  charge  on  recent  possession  is  unnec- 
essary. 

Approved  in  Mathews  v.  State,  32  Tex.  Cr.  357,  23  S.  W.  691,  sus- 
taining charge  that  if  jury  believed  defendant  bought  the  cows  they 
should  acquit. 

Where  on  Charge  of  Burglary  and  Theft,  defendant  is  convicted 
of  latter,  and  on  trial  admitted  taking  but  explained  that  he  took 
goods  from  another  who  burglarized  house,  case  was  not  one  of  cir- 
cumstantial evidence  and  did  not  require  charge  on  law  of  such  evi- 
dence. 

See  note,  69  L.  B.  A.  207. 

31  Tez.  or.  466-463,  20  8.  W.  985,  JOHNSON  y.  STATE. 

An  Information  for  Circulating  a  Libel,  alleging  that  defendant 
wrote,  and  caused  to  be  published  and  circulated,  a  defamatory  and 
libelous  article  in  a  newspaper,  setting  it  out,  is  good. 

Approved  in  Squires  v.  State,  39  Tex.  Cr.  106,  73  Am.  St.  Bep. 
910,  45  S.  W.  150,  holding  indictment  sufficient  where  the  published 
matter  was  set  out. 

Defendant  ia  not  Entitled  to  a  Change  of  Venue  or  reversal  on  ac- 
count of  the  prejudice  of  the  trial  judge. 

Approved  in  Fox  v.  State,  53  Tex.  Cr.  153,  109  S.  W.  371,  change  of 
venue  not  authorized  in  misdemeanor  case;  Gaines  v.  State,  38^  Tex. 
Cr.  215,  42  S.  W.  389,  sustaining  refusal  to  change  venue  on  account 
of  prejudice  of  judge;  Henderson  v.  State  (Tex.  Cr.),  39  S.  W.  117, 
holding  defendant  in  misdemeanor  case  not  entitled  to  change  of 
venue. 

31  Tez.  Cr.  464-466,  20  S.  W.  980,  JOHNSON  y.  STATE. 

Where  Counsel  for  State  Commented  on  Defendant's  Failure  to 
testify,  held  reversible  error. 

Approved  in  State  v.  Marceaux,  50  La.  Ann.  1146,  24  So.  615,  re- 
versing where  counsel  criticised  appellant  for  not  testifying. 

It  is  not  Essential  to  an  Information  that  the  affidavit  should 
begin  ''In  the  name  and  by  the  authority  of  the  state  of  Texas." 

Distinguished  in  Ex  parte  Jackson,  50  Tex.  Cr.  325,  95  S.  W.  1047, 
prosecution  for  disturbing  religious  worship,  where  complaint  did  not 
so  begin,  absolutely  void. 

If  Defendant  Slakes  Libelous  Charge  of  Penal  Offense  without 
specifying  time,  place  and  nature  of  offense,  truth  cannot  be  proved 
in  justification. 

See  note,  21  L.  B.  A.  511. 

31  Tez.  Cr.  467-468,  20  S.  W.  989,  AISTBOP  Y.  STATE. 

Where  Defendant  Presented  Statement  of  Facts  to  the  district 
atluii>cy  at  a  late  hour  of  the  last  day  of  the  term,  having  had 
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nineteen  days  to  prepare  it,  held  not  sufficient  diligence  to  entitle  it 
to  consideration. 

Reaffirmed  in  Hutchins  ▼.  State,  33  Tex.  Or.  299,  26  S.  W.  399; 
Pool  V.  State,  35  Tex.  Cr.  160,  32  S.  W.  700;  Childers  v.  State,  36 
Tex.  Cr.  129,  35  S.  W.  980;  Woods  v.  State  (Tex.  Cr.),  25  S.  W.  968; 
Woods  V.  State  (Tex.  Or.),  31  ^  W.  666;  Cannon  v.  State,  41  Tex.  Cr. 
493,  56  S.  W.  363.  Approved  in  Walker  v.  Stete,  49  Tex.  Cr.  183,  91 
S.  W.  230,  where  statement  of  facts  not  mailed  to  judge  of  county 
in  which  it  was  to  be  filed  until  morning  of  last  day. 

31  Tex.  €hr.  469-470,  20  &  W.  978,  LOVE  v.  STATE. 

A  Sale  of  Three  Bottles  of  the  "Oil  of  Life"  by  a  traveling  preacher 
is  not  an  occupation  within  the  meaning  of  the  occupation  tax  law. 

Approved  in  Cohen  v.  State,  53  Tex.  Cr.  426,  110  S.  W.  68,  question 
whether  defendant  kept  intoxicating  liquore  in  local  option  territory 
as  an  occupation  should  have  been  properly  submitted  to  jury;  O'Neill 
V.  Sinclair,  153  111.  532,  39  N.  E.  126,  holding  making  of  single  sale 
of  real  estate  did  not  constitute  vocation.  See  note,  129  Am.  St.  Bep. 
294. 

31  Tex.  Or.  470-473,  20  8.  W.  1106»  DILIiABD  Y.  STATE. 

Where  the  Commisaioner'B  Court  has  Ordered  a  Local  Oi»tlon  Elec- 
tloii,  held  the  sufficiency  of  the  petition  would  not  be  inquired  into. 

Approved  in  CantwelJ  v.  State,  47  Tex.  Cr.  522,  85  S.  W.  19,  and 
Williams  v.  Davideon  (Tex.  Civ.),  70  S.  W.  988,  both  reaffirming  rule. 

Qualified  in  Furrh  v.  State,  6  Tex.  Civ.  224,  24  S.  W.  1127,  hold- 
ing election  for  incorporating  a  school  district  void,  where  petition 
did  not  state  boundaries. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Tolbert,  44  Tex.  Civ.  11, 
101  S.  W.  1016,  petition  for  election  under  stock  law  void  where  pre- 
cinct designated  only  by  number. 

Order  for  Local  Option  Election  is  not  Inyalid  because  it  states 
election  concerns  sale  of  intoxicating  liquors  and.  medicated  bitters 
producing  intoxication. 

See  note,  20  L.  B.  A.  647. 

Miscellaneous. — Cited  in  Sweeney  v.  Webb,  33  Tex.  Civ.  332,  76 
S.  W.  770,  order  calling  local  option  election  could  not  have  misled 
voters. 

31  Tez.  Or.  473-474,  20  S.  W.  1102,  BOATMEYEB  y.  STATE. 

It  is  Error  not  to  Allow  a  County  Attorney  engaged  in  the  case  to 
testify  because  he  has  not  been  placed  under  the  rule. 

Approved  m  jackson  v.  State,  55  Tex.  Cr.  82,  131  Am.  St.  Bep.  792, 
115  S.  W.  264,  one  of  attorneys  for  accused  in  homieide  case  cannot 
be  placed  under  rule  as  witness  and  excluded  from  courtroom;  Johni- 
can  V.  State  (Tex.  Cr.),  48  S.  W.  182,  holding  not  error  to  allow  dis- 
trict clerk  to  testify. 

31  Tex.  Or.  476-477,  20  S.  W.  925,  ATTAWAT  ▼.  STATE. 

Where  the  Absent  Evidence  is  Omnnlative,  the  bill  of  exceptions  to 
the  overruling  of  an  application  for  a  continuance  must  show  that  it 
wcM  a  first  application. 

Approved  in  Washington  v.  State,  35  Tex.  Cr.  155,  32  S.  W.  693, 
and  Ming  v.  State  (Tex.  Cr.),  24  S.  W.  29,  both  reaffirming  rule; 
Steel  V.  State,  55  Tex.  Cr.  554,  117  S.  W.  851,  continuance  properly 
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denied  whtere  weight  of  eyidenee  showed  that  absent  witness  would 
not  give  testimony  expected;  Halliburton  ▼.  State,  34  Tex.  Cr.  411, 
31  S.  W.  297,  where  the  absent  witnesses  were  to  testify  to  the  same 
facts. 

A  Verdict  of  ''OUtey  and  assess  find  of  one  hundred  dollars/'  is  good. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  ''murdery";  McGee  v.  State, 
39  Tex.  Cr.  45  S.  W.  710,  sustaining  verdict  of  "guity";  Harris 
V.  State  (Tex.  Cr.),  34  S.  W.  923,  also  verdict  of  "gilty."  See  note, 
100  Am.  St.  Bep.  338. 

Miscellaneous. — Cited  in  Taylor  v.  State,  50  Tex.  Cr.  383,  97  S.  W. 
475,  returns  on  subpoenas  "not  found"  not  evidence  that  persons 
named  therein  are  fictitious;  Cox  v.  State  (Tex.  Cr.),  69  S.  W.  147, 
confession  nuiy  be  used  with  other  facts  to  establish  corpus  delietL 

SI  T«z.  Or.  479-^81,  21  &  W.  47,  ASHTON  y.  STATE. 

Poker  Held  to  have  Been  Prored  Deadly  Weapon  both  from  descrip- 
tions given  and  its  effect  upon  parties  struck. 

Approved  in  Thomas  v.  State,  44  Tex.  Cr.  346,  72  S.  W.  179,  deadly 
character  of  knife  may  be  inferred  from  nature  of  wounds. 

Wbere  In  Aaumlt  With  Intent  to  Murder,  character  of  weapon  con- 
clusively shown,  testimony  of  injured  party  that  if  had  been  accused 
with  such  weapon  he  would  not  be  afraid  of  anyone,  is  harmless  error. 

Approved  in  Taylor  v.  State,  49  Fla.  90,  38  So.  387,  holding  ad- 
mission of  evidence  of  one  familiar  with  sticks  to  testify  that  stick 
of  certain  description,  if  rightly  used,  might  be  deadly  weapon,  not 
reversible  error,  where  stick  exhibited  to  jury. 

Juror  Who  Formed  Opinion  Which  It  Would  TaJce  Evidence  to  re- 
move, which  opinion  was  based  on  newspaper  reports,  but  would  give 
defendant  fair  trial,  is  competent. 

Reaffirmed  in  Beed  v.  State,  26  Tex.  Cr.  26,  22  S.  W.  20;  Stanton 
V.  State  (Tex.  Cr.),  24  S»  W.  33. 

31  Tex.  or.  482-483,  21  8.  W.  48,  A8HTON  y.  STATE. 

Seyeral  Assaults  may  Arise  and  Qxow  Out  of  Same  Difficulty  and 
still  be  separate  offenses,  true  test  being  distinctiveness  of  intention 
with  which  assaults  made. 

Approved  in  Mann  v.  Commonwealth,  118  Ky.  72,  111  Am.  St.  Bep. 
289,  80  S.  W.  439,  burglary  and  shooting  incident  thereto  are  separate 
offenses.    See  note,  92  Am.  St.  Bep.  120,  121. 

31  T^x.  Or.  485-486»  21  8.  W.  44,  BALAS  y.  STATE. 

A  Confession  Made  at  the  ETamlnIng  Trial  after  due  warning  is 
admissible  against  defendant. 

Approved  in  Shaw  v.  State,  32  Tex.  Cr.  170,  22  S.  W.  590,  and  Will- 
iams V.  State,  37  Tex.  Cr.  154,  38  S.  W.  1000,  both  admitting  state- 
ments under  rule;  Orunsinger  v.  State,  44  Tex.  Cr.  27,  29,  69  S.  W. 
590,  591,  confession  before  grand  jury  admissible  though  made  under 
oath.    See  notes,  41  Am.  St.  Bep.  522;  18  L.  B.  A.  (n.  s.)  872. 

31  Tex.  Cr.  486-489,  37  Am.  St.  Bep.  826,  20  a  W.  927,  SUUJVAK 
y.  STATE. 
Byidenca  of  an  Assault  by  Defendant  on  the  prosecutor  the  day 
before  is  admissible  to  prove  motive. 
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Approved  in  Weaver  v.  State,  46  Tex.  Or.  625,  81  S.  W.  44,  court 
need  not  limit  evidence  showing  motive;  Benfro  v.  State,  42  Tex.  Cr. 
404,  56  S.  W.  1017,  admitting  certain  evidence  to  show  defendant's 
motive  in  killing  deceased.  See  notes,  105  Am.  St.  Bep.  989;  62  L. 
B.  A.  208. 

Wliere  There  were  Ko  Cliarges  Asked  or  exceptions  reserved,  held 
the  omission  to  limit  the  effect  of  snch  evidence  was  not  error. 

Approved  in  Chavarria  v.  State  (Tex.  Cr.),  63  S.  W.  313,  holding 
not  error  for  court  to  omit  to  limit  evidence  that  one  of  defendant's 
witnesses  had  committed  perjury. 

Party  Pnnroking  Difficulty  caanot  Justify  Acts  on  ground  of  self- 
defense,  though  he  may  have  sought  difficulty  with  no  intent  to  kill 
or  do  bodily  harm. 

See  note,  45  L.  B.  A.  689,  693. 

31  Tez.  Or.  489-491,  21  S.  W.  266,  OLAYTON'  Y.  STATE. 

Wliere  Defendant  Made  a  Confession  in  Jail,  under  persuasion  of 
the  city  marshal  that  he  would  help  him  out  of  the  trouble,  held  not 
admissible. 

Approved  in  Cook  v.  State,  32  Tex.  Cr.  29,  40  Am.  St.  Bep.  759, 
22  S.  W.  24,  excluding  confession  where  defendant  was  not  under 
arrest,  and  was  misled.     See  note,  18  L.  B.  A.  (n.  s.)  813,  857. 

Distinguished  in  Williams  v.  State  (Tex,  Cr.),  65  S.  W.  1060,  admit- 
ting confession  where  defendant  was  simply  advised  to  make  it  with- 
out presenting  inducements. 

31  Tez.  Or.  491-492,  21  8.  W.  191,  LOVEGBOVE  ▼.  STATE. 

Wliere  Defendant's  Acts  Showed  Sanity,  held,  evidence  that  he  was 
subject  to  fits,  and  that  his  mother  had  been  one  time  out  of  her 
mind,  insufficient  to  prove  insanity. 

Approved  in  State  v.  Van  Tassel,  103  Iowa,  11,  72  N.  W.  499,  hold- 
ing evidence  that  defendant's  uncle  was  insane  insufficient.  See  note, 
76  Am.  St.  Bep.  96. 

A  Charge  That  Insanity  must  be  Proren  by  a  preponderance  of 
evidence  is  correct. 

Approved  in  Miller  v.  State  (Tex.  Cr.),  25  S.  W.  634,  sustaining 
similar  charge.    See  note,  39  L.  B.  A.  739. 

31  Tez.  Or.  493-608,  21  S.  W.  248,  LUTTBELL  y.  STATE. 

Where  a  Prima  Fade  Case  of  Conspiracy  is  Established,  it  is  not 
error  to  admit  the  declarations  of  co-conspirators  and  submit  the  issuo 
to  the  jury. 

Approved  in  Smith  v.  State,  46  Tex.  Cr.  285,  108  Am.  St.  Bep.  991, 
81  S.  W.  945,  reversing  where  court  failed  to  charge  that  acts  and 
declarations  of  conspirators  could  not  be  considered  to  prove  con- 
spiracy; Stewart  v.  State  (Tex.  Cr.),  26  S.  W.  204,  sustaining  the 
charge  on  conspiracy;  Stevens  v.  State,  42  Tex.  Cr.  172,  59  8.  W.  548, 
admitting  evidence  of  conspiracy  where  properly  limited  in  the  charge. 

It  is  the  Province  of  the  Court  to  Determine  whether  a  prima  facie 
case  of  conspiracy  has  been  established. 

Approved  in  dissenting  opinion  ib  Moore  v.  State,  44  Tex.  Cr.  52, 
68  S.  W.  281,  majority  condemning  instruction  that  there  was  suffi- 
cient evidence  for  jury  to  determine  whether  conspiracy  existed. 
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31  Tex.  Or.  508-618,  21  &  W.  263,  GONZAIfS  y.  STATE. 

EYldenoe  of  a  Frevioiu  Quarrel  Between  Defendant  and  His  Wife  is 
admisBible  to  show  motive. 

Approved  in  Eenfro  v.  Stat^,  42  Tex.  Or.  404,  56  S.  W.  1017,  admit- 
ting certain  evidence  to  sustain  threats  made  by  defendant  to  de- 
ceased. 

Statement  of  Defendant  Wlille  in  Jail  "that  he  killed  his  wife  and 
was  glad  of  it,"  is  admissible  in  homicide  case,  as  impeaching  evi- 
dence where  he  denies  making  sach  statement. 

Approved  in  Gantier  v.  State  (Tex.  Gr.),  21  S.  W.  255,  admitting 
conversation  of  accused  regarding  motive  of  homicide  three  minutes 
thereafter. 

Intoxication  WMdi  Does  not  Amount  to  Temporary  Insanity  cannot 
be  considered  even  for  the  purpose  of  determining  the  degree  of 
murder. 

Approved  in  Young  v.  State,  53  Tex.  Cr.  422,  126  Am.  St.  Bep.  792, 
110  S.  W.  448,  reaffirming  rule. 

To  Raise  Qnestion  of  Temporary  Insanity  from  voluntary  recent 
use  of  liquor,  drinking  must  precede  killing  and  effect  of  intoxication 
be  operative  on  mind  of  accused  at  time  to  extent  of  rendering  him 
temporarily  insane. 

See  note,  36  L.  B.  A.  483. 

31  Tex.  Or.  51S-514,  21  S.  W.  363,  NETTBAUEB  Y.  STATE. 

Since  the  Act  of  1892,  a  recognizance  binding  defendant  to  abide 
the  judgment  of  the  "court  of  appeals"  instead  of  the  court  of  crim- 
inal appeals,  is  fatally  defective. 

Reaffirmed  in  Cook  v.  State  (Tex.  Cr.),  28  S.  W.  476;  Irvin  v.  State 
(Tex.  Cr.),  32  S.  W.  900. 

31  Tex.  Or.  514-517,  2  S.  W.  190,  GEIB  v.  STATE. 

Where  an  Election  is  Held  Under  the  Forms  of  Law,  its  validity 
cannot  be  attacked  in  a  prosecution  for  keeping  open  a  saloon  on  that 
day. 

Reaffirmed  in  Wear  v.  State,  35  Tex.  Cr.  31,  26  S.  W.  68;  Anderson 
V.  State,  39  Tex.  Cr.  35,  44  S.  W.  825. 

A  Tax  Incident  to  a  Local  Law  or  Raised  by  a  municipal  corpora- 
tion is  not  a  revenue  law  within  the  meaning  of  the  constitution. 

Approved  in  Sadler  v.  State,  48  Tex.  Cr.  509,  122  Am.  St.  Rep.  770, 
89  S.  W.  974,  applying  rule  where  notice  of  election  published  instead 
of  posted;  dissenting  opinion  in  Jackson  v.  State,  55  Tex.  Cr.  562,  117 
S.  W.  820,  majority  holding  fee  for  barber's  certificate  of  registration 
to  be  tax. 

31  Tez.  Or.  517-519,  21  S.  W.  92,  BOBOHEBS  Y.  STATR 

In  a  Prosecution  for  Permitting  Oamlng  to  be  Played  on  His  Prem- 
ises, a  charge  that  if  defendant  owned  the  house,  and  knew  that  games 
were  being  played,  he  would  be  guilty,  is  error. 

Approved  in  Dickerson  v.  State  (Tex.  Cr.),  63  S.  W.  329,  reversing 
for  charge  that  jury  could  consider  tracks  as  corroborative  evidence. 

One  Who  Simply  Bents  a  Boom  to  Another  for  the  purpose  of  gam- 
ing is  not  guilty  of  the  offense  of  permitting  game  to  be  played 
therein. 

Approved  in  Hodges  v.  State,  44  Tex.  Cr.  446,  72  S.  W.  180,  but 
holding  issue  not  raised  by  facts. 
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31  Tex.  or.  521-623,  21  8.  W.  259,  BEUi  Y.  STATE. 

Tile  Fact  That  Fonner  Counsel  bad  Moved  Out  of  tbe  County,  and 
that  d-efeiidant  was  illiterate,  and  the  county  attorney  and  judge  re- 
fused to  make  a  statement,  held,  not  a  sufficient  excuse  for  not  filing 
statement  in  time. 

Approved  in  Kutch  y.  State,  32  Tex.  Cr.  187,  22  S.  W.  595,  Bryant 
T.  State,  35  Tex.  Cr.  400,  36  S.  W.  80,  Childers  v.  State,  36  Tex.  Cr. 
129,  35  S.  W.  980,  Cook  v.  State  (Tex.  Cr.),  33  S.  W.  360,  Dennis  v. 
State,  41  Tex.  Cr.  161,  53  S.  W.  112,  and  Cannon  v.  State,  41  Tex.  Cr. 
493,  56  S.  W.  363,  all  holding  diligence  insufficient. 

SI  Tex.  Or.  625-629,  21  S.  W.  258,  SANDEBS  y.  STATE. 

Previous  DedarationB  of  a  Witness  are  Only  Inadmissil)le  in  cor- 
roboration of  his  testimony  where  made  at  such  time  and  under  such 
circumstances  as  render  it  improbable  that  any  improper  influence 
was  present. 

Approved  in  Casey  v.  State,  50  Tex.  Cr.  395,  97  S.  W.  497,  where 
witness  impeached,  his  corroborative  declaration  immediately  after 
homicide  should  have  been  admitted;  McKnight  v.  State,  50  .Tex.  Cr. 
254,  95  S.  W.  1057,  though  defendant  contradicted  state's  witness, 
error  to  admit  former  statements  of  latter;  Anderson  v.  State,  50 
Tex.  Cr.  136,  95  S.  W.  1038,  rejecting  corroborative  statement  made 
subsequent  to  inducement  offered  by  officers;  Morton  v.  State  (Tex. 
Cr.),  71  S.  W.  282,  where  state's  witness  denied  that  he  was  testifying 
to  save  himself,  error  to  admit  his  testimony  on  examining  trial. 

31  Tex.  Or.  530-537,  37  Am.  St.  Bep.  828,  21  S.  W.  251,  WEATHEB- 
FOBD  Y.  STATE. 

The  Fact  That  a  Deputy  Sheriff  Failed  to  Becord  his  appointment 
does  not  make  his  acts  as  a  de  facto  officer  illegal. 

Approved  in  Gates  v.  State,  56  Tex.  Cr.  592,  121  S.  W.  381,  hold- 
ing person  appointed  special  district  judge  not  de  facto  officer;  Black 
V.  State,  48  Tex.  Cr.  64,  85  S.  W.  1144,  special  constable  of  one  county 
going  into  another  on  official  duty  was  not  guilty  of  unlawfully 
carrying  pistol;  State  v.  Quint,  65  Kan.  147,  69  Pac,  172,  one  charged 
with  resisting  officer  in  service  of  process  cannot  justify  on  ground 
that  appointment  and  oath  not  filed  with  county  clerk;  Brown  v. 
State,  42  Tex.  Cr.  418,  96  Am.  St.  Bep.  806,  60  S.  W.  549,  holding 
deputy  sheriff  de  facto  officer,  although  he  had  not  taken  oath.  See 
notes,  39  Am.  St.  Bep.  917;  39  Am.  St.  Bep.  66. 

Where  a  De  Facto  Officer  Summoned  a  Citizen  to  assist  him  to  ar- 
rest defendant,  who  was  displaying  a  pistol,  and  defendant  killed  the 
citizen,  held,  the  crime  was  murder. 

See  notes,  42  Am.  St.  Bep.  458;  96  Am.  St.  Bep.  810;  66  L.  B.  A. 
357. 

Affidavits  of  Jurors  are  Inadmissible  to  show  that  the  remarks  of 
counsel  for  state  influenced  their  verdict. 

Beaffirmed  in  Christian  v.  State  (Tex.  Cr.),  21  S.  W.  253.  Approved 
in  Brown  v.  State,  54  Tex.  Cr.  139,  112  S.  W.  88,  rejecting  jurors' 
affidavits  to  show  that  they  disregarded  special  charges;  Scott  v. 
State,  43  Tex.  Cr.  599,  6«  S.  W.  179,  rejecting  jurors'  affidavits  as  to 
their  discussions  of  testimony.  See  notes,  43  Am.  St.  Rep.  26;  40 
Am.  St.  Bep.  459;  46  Am.  St.  Bep.  820;  104  Am.  St.  Bep.  249;  103 
Am.  St.  Bep.  77L 
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Benuurks  of  Ooniuel  for  State  that  defendant  had  a  friend  on  the 
jury  who  intended  to  hang  it  constitute  reversible  error. 

Approved  in  Patterson  v.  State  (Tex.  Cr.),  60  S.  W.  560,  reversing 
where  counsel  abused  defendant.  See  notes,  40  Am.  St.  Bep.  366;  59 
Am.  St.  Bep.  673;  46  L.  B.  A.  669. 

Charge  Should  be  OlTen  That  the  Jury  are  the  Bzclnsiye  Judges 
of  the  facts  proved  and  the  weight  to  be  given  to  the  testimony. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  662,  100  S.  W.  394,  even 
since  amendment  of  article  723,  Coda  of  Criminal  Procedure,  it  is 
better  practice  to  give  charge. 

31  Tez.  Or.  537-641,  21  8.  W.  358,  OABUSLE  ▼.  STATE. 

In  Texas  the  Crime  of  a  Principal  and  Accessory,  and  the  punish- 
ment thereof,  is  the  same. 

Approved  in  Carbough  v.  State,  49  Tex.  Cr.  456,  93  S.  W.  739,  sus- 
taining verdict  of  guilty  of  being  accomplice  to  murder  in  first  de- 
gree; Mitchell  V.  State,  44  Tex.  Cr.  229,  70  S.  W.  208,  one  who  gave 
another  a  gun  to  shoot  hog  accomplice  in  theft  of  latter;  Wilkerson 
V.  State  (Tex.  Cr.),  57  S.  W.  962,  sustaining  charge  that  if  defendant 
aided  and  abetted  the  murder  he  would  be  guilty  of  murder;  Thomas 
V.  State,  43  Tex.  Cr.  24,  96  Am.  St.  Bep.  834,  62  S.  W.  920,  where 
verdict  did  not  find  degree  of  murder,  reversing;  Dent  v.  State,  43 
Tex.  Cr.  148,  65  S.  W.  632,  refusing  conttinuance  to  prove  alibi  of 
defendant's  principal,  where  the  principal  had  been  convicted  under 
indictment  charging  him  as  principal  and  accomplice. 

Distinguished  in  Bix  v.  State,  33  Tex.  Cr.  359,  26  S.  W.  506,  where 
defendant  indicted  ae  principal  and  convicted  as  accomplice,  held 
error. 

Where  the  Acts  of  the  Accomplice  were  Committed  in  Collin  county, 
and  the  murder  in  Grayson  county,  held  the  latter  county  had  juris- 
diction of  the  offense  of  the  accomplice. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  146,  65  S.  W.  631,  sustain- 
ing venue  in  Cherokee  county  under  rule. 

31  Tez.  Cr.  547-^50,  21  B,  W.  542,  PEDDY  y.  STATE. 

Evidence  Held  Sufficient  to  Justify  Adicisslon  of  testimony  before 
examining  court  of  witness  who  had  since  left  state. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  59,  114  S.  W.  634,  holding 
predicate  sufficiently  laid. 

Wliere  One  of  Parties  Jointly  Indicted  bad  Been  at  Prior  Trial 
of  one  of  parties,  shown  to  be  prime  instigator,  defendant  cannot 
ask  prospective  juror  whether  he  has  opinion  as  to  g^ilt  or  inno- 
cence of  prime  instigator. 

Approved  in  Griggs  v.  United  States,  158  Fed.  576,  defendant 
cannot  show  that  juror  had  formed  opinion  as  to  guilt  or  innocence 
of  one  jointly  indicted. 

Miscellaneous. — Stanton  v.  State  (Tex.  Cr.),  24  S.  W.  33,  referring 
to  cited  case  as  arising  out  of  the  same  transaction. 

31  Tez.  Cr.  551,  37  Am.  St.  Bep.  833,  21  &  W.  360,  PBINDLE  ▼. 
STATE. 

A  Conviction  of  Sodomy  is  not  Sustained  by  evidence  that  the  act 
was  committed  in  a  child's  mouth. 

Reaffirmed  in  People  v.  Boyle,  116  Cal.  659,  48  Pac.  800..  Approved 
in  State  v.  Von  Shultz,  48  Wash.  698,  93  Pac.  1135,  Harvey  v.  State, 
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55  Tex.  Or.  200,  115  S.  W.  1193,  and  MitcheU  ▼.  State,  49  Tex.  Cr. 
535,  95  S.  W.  500,  both  holding  not  sodomy  where  one  party  need 
mouth  of  other;  State  v.  McGruder,  125  Iowa,  743,  101  N.  W.  «46, 
upholding  indictment  for  sodomy  alleging  in  statutory  language  that 
defendant  copulated  with  named  boy  in  opening  of  body  other  than 
sexual  parts,  though  particular  opening  not  designated. 

Distinguished  in  State  v.  Todd,  110  Iowa,  634,  82  N.  W.  323, 
where  defendant  was  convicted  of  threatening  prosecutor  to  submit. 

Where  an  Act  is  Made  a  Crime  by  statute  but  is  undefined,  we 
look  to  common  law  for  its  definition. 

Approved  in  State  v.  DeWolf,  67  Neb.  323,  93  N.  W.  746,  applying 
rule  to  nuisance  statute;  State  v.  Ayers,  49  Or.  67,  88  Pac.  654, 
124  Am.  St.  Bep.  1036,  10  L.  B.  A.  (n.  s.)  992,  pool-selling  on  horse 
races  grossly  disturbs  public  peace  and  outrages  public  decency 
within  statute. 

81  Tex.  or.  554-556,  21  &  W.  862,  PIOKENS  v.  STATE. 

To  Beduce  KlUing  of  Adulterer  to  Manslaughter,  killing  must  occur 
at  first  meeting  after  knowledge  of  illicit  intercourse. 

See  note,  92  Am.  St.  Bep.  217. 

81  Tez.  Or.  558-^62,  21  8.  W.  865,  McLAIN  ▼.  STATE. 

Municipal  Ordinances  Oonflicting  With  State  Law  are  void. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep. 
818,  117  S.  W.  856,  applying  rule  to  Dallas  pure  food  law. 

81  Tex.  Or.  563-565,  21  S.  W.  267,  SEAGOS  v.  STATE. 

Evidence  of  Beputatlon  of  the  Deceased,  knowledge  of  which  ac- 
quired after  the  homicide  is  admissible. 

Approved  in  State  v.  Sprague,  64  N.  J.  L.  423,  45  Atl.  790,  follow- 
ing rule.  See  notes,  12^  Am.  St.  Bep.  1027;  103  Am.  St.  Bep.  896; 
3  L.  B.  A.  (n.  s.)  375. 

Evidence  of  Violent  Character  of  Deceased  is  inadmissible  where 
accuped  was  armed  and  deceased  was  not  at  time  of  killing  and 
accused  knew  it. 

See  note,  3  L.  B.  A.  (n.  s.)  353. 

Bad  Character  or  Beputatlon  of  Deceased  as  quarrelsome  or  dan- 
gerous man  cannot  be  proved  by  evidence  of  particular  wrongful 
acts. 

See  note,  124  Am.  St.  Bep.  1032. 

Where  the  Deceased  Attacked  the  Defendant  With  a  Deadly  Wea- 
pon, it  is  presumed  that  he  intended  to  inflict  the  injury. 

Approved  in  Teel  v.  State  (Tex.  Gr.),  69  S.  W.  532,  reaffirming 
rule. 

Distinguished  in  Benow  v.  State,  66  Tex.  Cr.  346,  120  S.  W.  175, 
such  presumption  did  not  arise  where  attack  was  made  with  a  small 
stick. 

Declaration  of  Wife  of  Accused  That  She  Knew  he  was  going  to 
kill  deceased  incompetent  for  any  purpose. 

Approved  in  Hobbs  v.  State,  53  Tex.  Cr.  80,  112  S.  W.  313,  reject- 
ing statement  of  wife  that  she  knew  her  husband  had  gone  to  look 
for  deceased;  McCormiek  v.  State,  52  Tex.  Cr.  495,  108  S.  W.  671, 
rejecting  statement  of  wife  just  after  killing  that  her  husband  had 
been  drinking. 
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31  T«x.  Or.  566-568,  21  8.  W.  368,  HALL  ▼.  STATE. 

In  a  Trial  of  an  Aasanlt  With  Intent  to  Murder,  evidence  of  ill- 
treatment  of  his  wife  by  defendant  for  several  years  is  admissible 
to  show  motive. 

Approved  in  Hamilton  v.  State,  41  Tex.  Gr.  652,  56  S.  W.  928,  re- 
affirming rule;  Wallace  v.  State,  44  Tex.  Cr.  303,  304,  100  Am.  St. 
Bep.  855,  70  S.  W.  757,  758,  error  to  reject  evidence  of  previous  acts 
of  cruelty;  Mikel  v.  State,  43  Tex.  Cr.  616,  68  S.  W.  513,  evidence 
that  defendant  threatened  wife  with  death  if  she  did  not  return  to 
him,  sufficient  proof  of  express  malice;  Hamblin  v.  State,  41  Tex.  Cr. 
141,  50  S.  W.  1022,  admitting  death  of  deceased's  baby  where  so»- 
picion  pointed  at  appellant;  Martin  v.  State,  41  Tex.  Cr.  246,  53 
S.  W.  850,  admitting  evidence  of  a  previous  quarrel;  Spears  v.  State, 
41  Tex.  Cr.  533,  56  S.  W.  348,  admitting  previous  assaults;  Benfro 
V.  State,  42  Tex.  Cr.  404,  56  S.  W.  1017,  admitting  evidence  of  a 
prosecution  for  slander  by  deceased;  Honeycutt  v.  State  (Tex.  Cr.), 
63  S.  W.  640,  admitting  evidence  that  defendant  made  indecent  pro- 
posals to  his  daughter;  Weaver  v.  State,  43  Tex.  Cr.  344,  65  S.  W. 
535,  admitting  evidence  of  intimacy  with  deceased's  wife  to  show 
motive.  See  notes,  89  Am.  St.  Bep.  6&3;  62  L.  B.  A.  300;  36  L.  B.  A. 
484. 

Evidence  of  PreviouB  DifflcnltleB  Introdnced  to  Show  Animus  of 
defendant  is  not  such  independent  matter  as  to  require  an  instruction 
limiting  its  effect. 

Approved  in  Weaver  v.. State,  46  Tex.  Cr.  624,  81  S.  W.  43,  applying 
rule  where  motive  for  killing  was  defendant's  desire  to  renew  illicit 
relations  with  decedent's  wife. 

31  Tex.  Or.  671-673,  21  8.  W.  602,  WOOD  ▼.  STATR 
Court  Need  Not  Charge  upon  Possibility  That  Death  may  have  been 

due  to  some  other  cause  than  the  wounds  inflicted,  when  there  is  no 

evidence  suggesting  any  other  cause. 

Approved  in  Lahue  v.  State,  51  Tex.  Cr.  166,  101  S.  W.  1012,  where 

physician  testified   that  immediate  cause  of  death  was  hemorrhage 

due  to  knife  wound. 

31  Tex.'  Cr.  577-683,  21  8.  W.  356,  HABEINOTON  ▼.  STATE. 

A  Plea  of  Former  Conviction  is  not  Oood  where  defendant,  having 
stolen  animals  in  several  counties,  brought  them  into  the  county 
where  he  was  convicted  of  one  theft  and  indicted  for  another. 

See  note,  92  Am.  St.  Bep.  119. 

Distinguished  in  Ballow  v.  State,  42  Tex.  Cr.  268,  58  S.  W.  1025, 
reversing  conviction  of  theft  of  hogs  where  it  was  shown  that  their 
carcasses  were  brought  into  the  county. 

31  Tex.  Cr.  683-586,  21  8.  W.  683,  McKOmET  v.  STATE. 

Where  the  Supposed  Improper  Remarks  of  Counsel  were  not  ob- 
jected to  when  they  were  made,  they  will  not  be  considered  on 
appeal. 

Approved  in  Dies  v.  State,  56  Tex.  Cr.  36,  117  S.  W.  981,  remarks 
will  not  be  considered  on  appeal  when,  though  objected  to,  no  instruc- 
tion was  submitted  withdrawing  them.     See  note,  46  L.  B.  A.  643. 

31  Tex.  Cr.  586-587,  21  S.  W.  679,  HATTON  v.  STATE. 

Where  Defendant  Intended  to  Kill  the  Prosecutor,  held  the  fact 
that  he  used  a  shotgun  at  tpo  great  a  distance  to  kill  did  not  change 
the  character  of  the  offense  from  assault  with  intent  to  murder. 
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Approved  in  Renew  ▼.  State,  56  Tex.  Cr.  846,  120  8.  W.  175,  since 
stick  about  three  feet  long  and  inch  thick  is  not  necessarily  deadly 
weapon,  Penal  Code,  article  676,  need  not  be  submitted;  Campos  t. 
State,  50  Tex.  Cr.  105,  95  S.  W.  1043,  where  evidence  proved  intent  to 
kill  and  use  of  spear  in  killing  and  that  it  was  deadly  weapon,  proper 
to  submit  Penal  Code,  article  717,  with  reference  to  instrument  used; 
Yzaguirre  v.  State,  48  Tex.  Cr.  616,  85  S.  W.  15,  where  evidence  for 
defense  showed  shotgun  fired  at  prosecutor  of  sixty  yards  and  state 
showed  distance  was  thirty  yards,  shot  having  struck  hand  and  neck, 
no  error  in  failing  to  submit  issue  of  deadly  weapon;  Freeman  v. 
State  (Tex.  Cr.),  77  S.  W.  17,  upholding  sufficiency  of  evidence  to 
sustain  conviction  of  assault  with  intent  to  murder,  where  shotgun 
used  at  distance  of  thirty  steps;  Wilson  v.  State,  37  Tex.  Cr.  159, 
38  S.  W,  1015,  sustaining  conviction  of  assault  with  intent  to  murder 
where  defendant  used  a  shotgun;  Evans  v.  State  (Tex.  Cr.),  28  S.  W. 
949,  sustaining  conviction  although  defendant  was  at  too  great  a  dis- 
tance to  kill;  Atkins  v.  State  (Tex.  Cr.),  53  S.  W.  859,  sustaining 
conviction  though  defendant  was  prevented  from  continuing  the 
assault. 

31  Tex.  Cr.  587-588,  21  a  W.  684,  BEDDICE  ▼.  STATE. 

Plea  of  Former  Acquittal  for  Forgery  is  no  bar  to  prosecution  for 
uttering  said  forged  instrument. 

See  note,  92  Am.  St.  Rep.  131,  148. 

31  Tex.  Cr.  589,  21  S.  W.  679,  BALDWIN  ▼.  STATE. 

The  Fact  That  There  was  No  Eye-witness  to  the  Talcing  of  Hogs 
does  not  require  a  charge  on  circumstantial  evidence  where  the  other 
evidences  of  theft  are  positive. 

Approved  in  Adams  v.  State,  34  Tex.  Cr.  471,  31  S.  W.  373,  re- 
affirming rule;  State  v.  Foster,  14  N.  D.  568,  105  N.  W.  940;  Cabrera 
V.  State,  56  Tex.  Cr.  150,  118  S.  W.  1057,  holding  evidence  in  murder 
ease  positive  and  not  circumstantial;  Crews  v.  State,  34  Tex.  Cr.  544, 
31  S.  W.  375,  applying  rule  in  murder  case;  Allen  v.  State,  36  Tex. 
Cr.  383,  37  S.  W.  430,  and  in  assault  case.     See  note,  69  L.  R.  A.  214. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
171,  118  S.  W.  1068,  majority  holding  evidence  in  murder  case  posi- 
tive and  not  circumstantial. 

Where  Defendant  in  Theft  Oave  No  Explanation  of  his  recent  pos- 
session of  stolen  property,  charge  with  reference  to  that  subject 
should  not  be  given. 

Approved  in  Smith  v.  State,  44  Tex.  Cr.  82,  68  S.  W.  510,  where 
identical  property  charged  to  have  been  stolen  is  not  found  in  de- 
fendant's possession,  it  is  error  to  charge  on  recent  possession  of 
stolen  property. 

31  Tex.  Cr.  590-694,  21  S.  W.  681,  BBUCE  ▼.  STATE. 

Where  a  Defendant  Charged  With  Rape  voluntarily  placed  himself 
in  a  line  with  other  negroes,  evidence  that  he  was  then  identiHed  by 
prosecutrix  is  admissible. 

Approved  in  Land  v.  State,  34  Tex.  Cr.  337,  30  S.  W.  789,  where 
defendant  voluntarily  accompanied  sheriff  to  certain  witnesses;  Land 
V.  State,  34  Tex.  Cr.  341,  30  S.  W.  791,  where  held  defendant  could 
have  proven  that  witness  who  visited  him  stated  that  he  was  not 
one  of  the  men  seen  by  her. 
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Limited  in  Beddick  v.  State,  35  Tex.  Cr.  468,  469,  60  Am.  St.  Be|k 
59,  60,  34  S.  W.  275,  276,  reversing  for  admitting  evidence  of  sheriff 
that  prosecutrix  and  her  son  identified  the  prisoner. 

Distinguished  in  Turman  v.  State,  50  Tex.  Cr.  14,  95  S.  W.  536,. 
error  to  require  defendant  to  place  cap  on  head  for  purpose  of  iden- 
tification. 

Evidence  That  Prosecntrix  Shuddered  on  Being  Brought  into  the 
presence  of  defendant  on  the  morning  after  the  rape,  admissible. 

Overruled  in  Turman  v.  State,  50  Tex.  Cr.  11,  95  S.  W.  535,  rejecting 
evidence  that  prosecutrix  fainted  immediately  after  identifying  as- 
sailant. 

31  Tez.  Cr.  595-596,  21  8.  W.  767,  TANKEBSLBT  v.  STATE. 

Evidence  of  Threats  by  Injured  Party  is  admissible  where  there  is 
doubt  as  to  who  commenced  the  difficulty,  and  the  issue  is  self-defense. 

Beaffirmed  in   Stewart   v.  State,   36   Tex.   Cr.   133,  35   S.   W.  987. 

Approved  in  Pape  v.  State,  54  Tex.  Cr.  464,  113  S.  W.  760,  grant- 
ing new  trial  because  of  newly  discovered  evidence  of  uncommuni- 
cated  threats. 

31  Tez.  Or.  597-600,  37  Am.  St.  Bep.  834,  21  a  W.  764,  MBOUS  v. 
STATE. 

Where  There  is  Evidence  of  the  Unchastity  of  the  Prosecutrix  for 
four  years  prior  to  the  promise  of  marriage,  held  a  conviction  for 
seduction  cannot  be  sustained. 

Approved  in  Norton  v.  State,  72  Miss.  133,  48  Am.  St.  Rep.  542, 
16  So.  266,  reaffirming  rule;  Muhlhause  v.  State,  56  Tex.  Cr.  292,  119 
S.  W.  868,  and  Simmons  v.  State,  54  Tex.  Cr.  627,  114  S.  W.  845,  both 
holding  no  seduction  where  promise  to  marry  was  conditioned  on 
woman's  becoming  pregnant;  Jeter  v.  State,  52  Tex.  Cr.  216,  106  S. 
W.  372,  genera]  reputation  for  chastity  of  prosecutrix's  associates, 
admissible;  Kelly  v.  State,  33  Tex.  Cr.  32,  24  S.  W.  296,  reversing 
for  refusal  to  grant  continuance  to  prove  unchaste  character;  Cavi- 
ness  V.  State,  42  Tex.  Cr.  421,  60  S.  W.  555,  reversing  where  court 
excluded  evidence  that  prosecutrix  lived  with  women  who  bore  il- 
legitimate children.  See  notes,  42  Am.  St.  Bep.  502;  48  Am.  St.  Bep. 
546;  7-6  Am.  St.  Rep.  674. 

Statute  Enlarging  Class  of  Persons  Who  may  he  Competent  to  tes- 
tify, is  not  ex  post  facto  in  its  relation  to  offenses  previously  com- 
mitted. 

Approved  in  Wester  v.  State,  142  Ala.  58,  38  So.  1011,  appl^-ing 
rule  to  act  of  1893,  making  wife  competent  witness  to  testify  against 
husband  in  prosecution  for  abandonment. 

31  Tez.  Cr.  601-603,  21  S.  W.  766,  LAXTBENCE  v.  STATE* 

It  is  not  Error  to  Permit  the  State  to  introduce  additional  wit- 
nesses after  it  has  rested  its  case,  where  defendant  declined  to  offer 
any  testimony. 

Approved  in  Foreman  v.  State  (Tex.  Cr.),  57  S.  W.  843,  admitting 
evidence  as  to  bruises  on  prosecutrix  when  she  appeared  before  the 
grand  jury. 

31  Tex.  Cr.  604-608,  21  8.  W.  765,  COYLE  v.  STATE. 

The  Bill  of  Exceptions  to  Excluded  Evidence  should  show  its.  object 
and  purpose. 
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Approved  in  Ford  v.  State,  41  Tex.  Cr.  7,  51  S.  W.  937,  where  the 
bill  did  not  show  the  purpose  of  certain  declarations  of  deceased. 

Expert  Eyidence  as  to  the  Position  of  Parties  to  a  shooting  is  error, 
bat  see  facts  of  this  case  where  held  not  reversible  error. 

Approved  in  Hardin  v.  State,  40  Tex.  Cr.  219,  49  S.  W.  611,  and 
Blain  v.  State,  33  Tex.  Cr.  246,  26  S.  W.  63,. where  admission  of 
the  evidence  was  held  error  in  each  case. 

One  Wbo  is  Looking  for  Deceased  and  on  Finding  Him  points  gun 
at  him  and  demands  apology  for  insult,  whereupon  deceased  fired, 
wounding  defendant,  cannot  claim  self-defense  on  shooting  deceased. 

See  note,  109  Am.  St.  Bep.  817. 

Mere  Reference  by  State's  Oonnsel  in  Argnment  to  fact  that  de- 
fendant had  not  put  in  issue  his  own  character  is  not  ground  for 
reversal  where  evidence  reflects  unfavorably  on  his  character. 

&ae  note,  46  L.  B.  A.  667. 

31  Tex.  Or.  609-641,  87  Am.  St  Bep.  836^  21  8.  W.  925,  ICCLLEB  ▼. 
STATE. 

The  Action  of  the  Oourt  in  Refusing  to  Obaage  the  Venue  will  not 
be  considered  unless  the  facts  are  presented  in  a  proper  bill  of  ex- 
ceptions. 

Beaffirmed  in  Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47;  Lax 
V.  State,  46  Tex.  Cr.  630,  79  S.  W.  579;  Adams  v.  State,  35  Tex.  Cr. 
294,  33  S.  W.  355;  Wright  v.  State,  40  Tex.  Cr.  448,  50  S.  W.  940; 
King  V.  State  (Tex,  Cr.),  64  S.  W.  246. 

A  Oontinuance  is  Properly  Refused  Where  the  Absent  Evidence 
as  set  out  out  in  the  application  is  too  vague  and  indefinite  to  be 
admissible. 

Approved  in  Brooks  v.  State,  39  Tex.  Cr.  623,  47  S.  W.  641,  re- 
affirming rule;  White  v.  State,  32  Tex.  Cr.  635,  25  S.  W.  785,  where 
it  was  sought  to  prove  that  'Tap  Smith  was  in  Beaumont  that  night"; 
Baw  V.  State,  33  Tex.  Cr.  25,  24  S.  W.  293,  holding  "excited  con- 
dition" of  public  mind  not  ground  for  continuance;  Halliburton  v. 
State,  34  Tex.  Cr.  411,  31  S.  W.  297,  where  the  statements  were  held 
too  general.  See  notes,  47  Am.  St.  Bep.  29;  73  Am.  St.  Bep.  921; 
73  Am.  St.  Bep.  934. 

Where  the  Prosecution  Introduced  Evidence  tending  to  show  that 
the  arrest  of  defendant  was  illegal,  which  was  the  theory  of  the  de- 
fense in  a  murder  trial,  held  admissible. 

Approved  in  Gonzales  v.  State  (Tex.  Cr.),  57  S.  W.  667,  in  theft 
case,  where  evidence  that  slaughtering  had  gone  on  in  defendant's 
pen  at  night  was  admitted.    See  note,  66  L.  B.  A.  375. 

Where,  in  a  Trial  for  Murder  of  a  Policeman,  an  affidavit  of  slander 
of  a  female  by  defendant  was  introduced,  but  was  withdrawn  by  the 
charge  of  the  court,  held  the  withdrawal  cured  the  error. 

Approved  in  Trotter  v.  State,  37  Tex.  Cr.  474,  36  S.  W.  280,  where 
opinions  of  witnesses  were  withdrawn;  Dudley  v.  State,  40  Tex. 
Cr.  35,  48  S.  W.  180,  where  statement  of  counsel  was  held  not  in- 
jnrious;  Price  v.  State  (Tex.  Cr.),  43  S.  W.  97,  where  unsigned  evi- 
dence of  a  witness  at  examining  trial  was  withdrawn;  Bobinson  v. 
State  (Tex.  Cr.),  63  S.  W.  870,  where  certain  evidence  intended  to 
show  motive  was  withdrawn;  Hatcher  v.  State,  43  Tex.  Cr.  239,  65 
8.  W.  98,  where  attempt  of  defendant  to  prove  an  alibi  through  an- 
other prisoner  was  withdrawn.  See  notes,  42  Am.  St.  Bep.  886;  73 
AnL  St.  Bep.  946. 
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Distinguished  in  Henard  v.  State,  46  Tex.  Gr.  93,  79  S.  W.  811,  where 
state  erroneously  permitted  to  prove  different  acts  of  intercourse  in 
rape  case,  withdrawal  of  such  testimony  did  not  cure  error;  Barth 
V.  State,  39  Tex.  Cr.  386,  73  Am.  St.  Bep.  941,  46  S.  W.  231,  reversing 
for  admitting  statements  made  to  witnesses  after  arrest,  without 
warning;  Dimry  v.  State,  41  Tex.  Cr.  273,  53  8.  W.  853,  reversing 
conviction  of  assauU  to  murder  for  admitting  and  withdrawing  evi- 
dence of  another  quarrel;  MeCandless  v.  State,  42  Tex.  Cr.  59,  57 
S.  W.  672,  reversing  where  the  evidence  was  offered  to  show  that 
deceased  was  not  in  the  habit  of  carrying  a  pistol. 

Tlie  Declaration  of  the  Defendant*  made  fifteen  minutes  after  the 
homicide,  that  "he  had  got  his  man,"  is  admissible  as  res  gestae. 

See  notes,  40  Am.  St.  Bep.  264;  108  Am.  St.  Bep.  1035. 

Where  the  Evidence  Showed  That  Defendant  Armed  Himself  with 
the  intention  to  kill  officers  who  arrested  him  if  he  could  not  get 
'bail,  held  the  refusal  to  confine  the  jury  to  manslaughter  and  self- 
defense  was  proper. 

Approved  in  Hill  v.  State,  35  Tex.  Cr.  375,  33  S.  W.  1077,  where 
evidence  showed  no  attempt  by  deceased  to  arrest  defendant.  See 
notes,  42  Am.  St.  Bep.  458;  42  Am.  St.  Bep.  475;  53  Am.  St.  Bep.  713; 
66  L.  B.  A.  354. 

Distinguished  in  Cortez  v.  State,  47  Tex.  Cr.  18,  83  S.  W.  815,  issue 
of  unlawful  arrest  not  raised  hy  evidence;  Cortez  v.  State,  44  Tex. 
Cr.  181,  69  S.  W.  540,  defendant  may  resist  illegal  arrest  regardless 
of  his  knowledge  of  such  illegality. 

Person  1b  not  Required  to  Submit  to  Illegal  Arrest  and  may  repel 
force  by  force  provided  force  does  not  exceed  preventive  defense. 

Approved  in  Boberson  v.  State,  43  Fla.  169,  29  So.  539,  52  L.  B.  A. 
751,  holding  question  of  sudden  passion  provoked  by  unlawful  arrest 
is  for  jury.    See  note,  66  L.  B.  A.  377. 

On  Trial  for  Murder  of  Policeman,  Evidence  that  prior  to  homicide 
defendant  remarked  that  if  he  was  again  arrested  and  not  allowed 
bail,  fight  would  begin  right  there  and  that  he  had  gun,  is  admissi- 
ble to  show  malice  and  motive. 

See  note,  62  L.  B.  A.  201. 

One  Making  Illegal  Arrest  cannot  Prevent  Escape;  and  in  prevent- 
ing escape  he  is  only  a  trespasser,  and  if  party  kills  him  it  may  be 
manslaughter  only  or  justifiable  as  in  self-defense. 

See  note,  66  L.  B.  A.  377,  378. 

Passion  must  Oo-ezist  With  Provocation  to  rebut  presumption  of 
malice  arising  from  killing  so  as  to  reduce  crime  to  manslaughter. 

See  note,  5  L.  B.  A.  (n.  s.)  811. 

Miscellaneous.— Beed  v.  State,  32  Tex.  Cr.  26,  22  S.  W.  23,  holding 
juror  not  qualified  because  he  had  formed  an  opinion  from  reading 
newspapers. 
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32  Tez.  Cr.  16-22,  21  B,  W.  684,  23  S.  W.  989,  McDANIEL  ▼.  STATE. 

Order  Declaring  Beealt  of  Local  Option  Election,  having  been  pub- 
lished three  successive  weeks,  when  further  publication  is  restrained 
for  some  weeks  by  injunction,  publication  is  for  "four  successive 
weeks"  within  meaning  of  article  3234,  Revised  Statutes,  if  im- 
mediately upon  dissolution  of  injunction  publication  is  made  for  aii- 
other  week. 

Beaffirmed  in  Williams  v.  State,  53  Tex.  Cr.  158,  109  S.  W.  190;  Ex 
parte  Brown,  35  Tex.  Cr.  449,  34  8.  W.  132;  Ex  parte  Mayes,  39  Tex. 
Cr.  40,  44  S.  W.  832;  Truesdell  v.  State,  42  Tex.  Cr.  549,  61  S.  W.  936. 
Approved  in  Ex  parte  Gill,  48  Tex.  Cr.  518,  80  S.  W.  273,  holding  if 
publication  was  made  in  first  issue  of  paper  after  dissolution  of  in- 
junction it  is  sufficient. 

Charge  Which  is  Sufficient  as  Whole  is  not  made  erroneous  by  fact 
that  isolated  portions  taken  alone  might  appear  to  be  insufficient. 

Approved  in  Green  v.  State,  52  Tex.  Cr.  47,  105  S.  W.  207,  applying 
rule  to  prosecution  for  murder;  Carey  v.  State  (Tex.  Cr.),  60  S.  W. 
550,  where  defendant  waives  error  in  charge,  it  will  be  presumed  on 
appeal  that  court  gave  correct  charge;  Dent  v.  State,  43  Tex.  Cr.  151, 
65  S.  W.  634,  redundant  allegations  in  an  indictment  which  can  be 
entirely,  omitted  will  be  treated  aa  surplusage. 

Article  3233,  Revised  Statutes,  Does  not  Beaulre  Order  declaring  re- 
sult of  election  to  state  date  election  was  ordered,  and  misstatement 
therein  as  to  such  matter  will  be  treated  as  surplusage. 

Beaffirmed  in  Winston  v.  State,  32  Tex.  Cr.  67,  22  S.  W.  138. 

Injunction  Does  not  Lie  to  Bestraln  Publication  of  Result  of  local 
option  election  (dissenting  opinion). 

Ajiproved  in  Bobinson  v.  Wingate,  36  Tex.  Civ.  74,  80  S.  W.  1072, 
and  £x  parte  Mayes,  39  Tex.  Cr.  40,  44  S.  W.  832,  both  following  rule. 

32  rex.  Cr.  22-24,  22  8.  W.  39,  WILSON  ▼.  STATE. 

Bill  of  Exceptions  to  Overruling  Challenge  for  Cause  and  forcing 
appellant  to  use  peremptory  challenge  is  insufficient  unless  it  show 
tha.  he  exhausted  peremptory  challenges  and  was  prejudiced. 

Beaffirmed  in  Taylor  v.  State  (Tex.  Cr.),  56  S.  W.  753. 

(911) 
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In  Order  to  Secure  Review  on  Appeal,  improper  argument  of  counsel 
must  be  excepted  to  at  time  and  instruction  that  jury  shall  disregard 
aame  asked  for. 

Approved  in  Harvey  v.  State,  35  Tex.  Cr.  562,  34  S.  W.  626,  Levine 
V.  State,  35  Tex.  Cr.  649,  34  8.  W.  970,  Randolph  v.  State  (Tex.  Cr.), 
49  S.  W.  591,  and  Matthews  v»  State,  41  Tex.  Cr.  100,  51  S.  W.  915, 
all  reaffirming  rule;  Barber  v.  State,  35  Tex.  Cr.  73,  31  S.  W.  649,  im- 
proper remarks  must  be  noted  in  bill  of  exception.  See  note,  46  L. 
B.  A.  645,  646. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373,  hold- 
ing improper  argument  by  counsel  reversible  error,  although  no  charge 
was  requested  to  withdraw  such  argument  from  jury. 

32  Tex.  Or.  27-29,  40  Am.  8t  Bep.  758,  22  S.  W.  23,  OOOK  ▼.  STATE. 

A  Oonfeseion  of  One  not  Under  Arrest  induced  by  false  statements 
of  the  prosecutor  or  by  fraud  ought  to  be  excluded. 

Approved  in  Armstead  v.  State,  48  Tex.  Cr.  307,  87  S.  W.  825,  hold- 
ing where  prosecutor  threatened  that  if  defendant  did  not  pay  for  hog 
alleged  to  have  been  stolen,  that  evidence  that  price  of  hog  was  paid 
in  corn  was  inadmissible  as  a  confession  of  defendant's  guilt.  See 
notes,  40  Am.  St.  Bep.  761;  86  Am.  St.  Bep.  686;  18  L.  B.  A.  (n.  s.) 
798,  842. 

Distinguished  in  Spencer  v.  State,  48  Tex.  Cr.  582,  90  S.  W.  639. 
holding  court  did  not  err  in  admitting  in  evidence  confession  of  de- 
fendant to  a  detective  who  induced  defendant  to  make  su&h  confession 
upon  pretension  that  he  also  had  committed  like  crimes. 

32  Tez.  Or.  29-^3,  22  a  W.  19,  POLLOOK  Y.  STATE. 

To  Oonstitate  Orime  of  Fighting  In  Public  Place  there  must  be  two 
or  more  persons  involved,  and  fight  must  occur  in  public  place. 

Approved  in  Piper  v.  State  (Tex.  Cr.),  51  S.  W.  1118,  fight  on  a 
public  road  in  presence  of  third  party  is  an  affray. 

One  Guilty  of  an  Afltay  cannot  Justify  Himself  on  ground  of  self- 
defense. 

Distinguished  in  Coyle  v.  State  (Tex.  Cr.),  72  S.  W.  847,  holding 
self-defense  is  available  as  a  defense  in  prosecution  for  an  affray. 

32  Tex.  Or.  33-35,  22  8.  W.  38,  STATTON  ▼.  STATE. 

Bill  of  Ezceptiona  to  Exclusion  of  Evidence  is  insufficient  if  it  fails 
to  state  purpose  sought  to  be  attained  by  its  introduction. 

Reaffirmed  in  McCray  v.  State,  38  Tex.  Cr.  611,  44  S.  W.  171. 

Before  Beversal  will  be  bad  for  Bemarka  of  Court  commenting  upon 
evidence  while  same  is  being  introduced,  some  probable  injury  must 
be  shown. 

Approved  in  Newman  ▼.  State  (Tex.  Cr.),  64  S.  W.  259,  reaffirming 
rule;  Bradshaw  v.  State,  44  Tex.  Cr.  223,  70  S.  W.  216,  reversing  for 
remarks  of  judge  that  were  unauthorized  and  calculated  to  injure 
defendant;  Brantley  v.  State,  42  Tex.  Cr.  489,  59  S.  W.  893,  a  remark 
by  the  court  that  the  testimony  is  uncontroverted  does  not  injure 
rights  of  defendant. 

Fact  That  Witness  Is  a  Oommon  Prostltate  is  not  impeaching  testi- 
mony, and  cannot  be  used  for  purpose  of  disgracing  the  witness  in  the 
eyes  of  the  jury. 

Approved  in  Hall  v.  State,  43  Tex.  Cr.  489,  66  S.  W.  786,  reputation 
for  truth  and  veracity  is  not  impeached  by  proof  of  bad  reputation 
for  chastity. 
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8tat6m«at  of  Defendant  Made  Before  Arrest  Is  Admissible  in  evi- 
dence. 

Approved  in  Connell  v.  State,  45  Tex.  Cr.  158,  75  S.  W.  518,  follow- 
ing rule. 

32  Tex.  Cr.  36-38,  22  8.  W.  18,  BETNOLDS  ▼.  STATE. 

On  Trial  for  Selling  Liquor  to  Minor,  burden  is  upon  accused  to 
show  that  minor  had  order  from  parent  or  guardian,  or  some  one  au- 
thorized to  give  same. 

Reaffirmed  in  Jones  v.  State,  32  Tex.  Cr.  109,  22  S.  W.  150;  Euhn 
V.  State,  34  Tex.  Cr.  85,  29  S.  W.  272;  Partin  v.  State  (Tex.  Cr.), 
30  S.  W.  1067. 

In  Prosecntlon  for  Selling  Liquor  to  a  Minor  Defendant  may  Prove 
mistake  of  fact  and  use  of  diligence  as  a  defense. 

Approved  in  Thomas  v.  State,  54  Tex.  Cr.  379,  112  S.  W.  1060,  hold- 
ing in  prosecution  for  unlawfully  cutting  timber,  where  evidence 
raised  question  that  defendant  cut  such  timber  under  mistake  of  fact, 
that  it  is  reversible  error  not  to  charge  in  relation  to  mistake  of  fact. 

State  most  Prove  Beyond  a  Beasonable  Donbt  Tliat  Defendant, 
when  he  sold  liquor,  knew  that  vendee  was  a  minor. 

Approved  in  Gray  v.  State,  44  Tex.  Cr.  471,  72  S.  W.  170,  following 
rule. 

32  Tez.  Or.  39-41,  22  S.  W.  21,  F08TEB  ▼.  STATE. 

It  Is  Only  When  Extraneous  Matter  is  Admitted  for  specific  col- 
lateral purpose  that  court  is  required  to  limit  and  restrict  purpose 
of  such  evidence. 

Approved  in  Weaver  v.  State,  46  Tex.  Cr.  624,  81  S.  W.  43,  follow- 
ing rule;  Rice  v.  State,  54  Tex.  Cr.  167,  112  S.  W.  308,  holding  in 
prosecution  for  murder,  where  testimony  of  state's  witness  was  corro- 
borative in  its  character  and  could  only  be  used  for  that  purpose, 
that  there  was  no  error  in  not  limiting  the  same  in  charge;  McAnally 
V.  State  (Tex.  Cr.),  73  S.  W.  406,  in  prosecution  for  burglary  witness 
was  properly  permitted  to  testify  that  he  arrested  codefendant  ten 
minutes  after  arrest  of  defendant  and  took  certain  articles  from  him 
where  they  were  afterward  identified  as  the  articles  stolen;  dissenting 
opinion  in  Conde  v.  State,  35  Tex.  Cr.  104,  60  Am.  St.  Bep.  30,  34  S.  W. 
289,  majority  holding  declarations  and  acts  of  co-conspirators  subse- 
quent to  crime  are  not  admissible  against  others. 

On  Trial  for  Perjnry  In  Testimony  before  grand  jury  opinions  of 
grand  jurors  are  not  admissible  upon  issue  of  materiality  of  alleged 
false  testimony.    Such  issue  is  one  of  law. 

Approved  in  Jernigan  v.  State,  43  Tex.  Cr.  117,  63  S.  W.  562,  on 
trial  for  perjury  it  is  not  error  to  charge  that  fact  to  which  was  testi- 
fied was  material;  Scott  v.  State,  35  Tex.  Cr.  11,  29  S.  W.  274,  the 
question  of  materiality  is  for  the  court  to  determine. 

32  Tez.  Or.  42-45,  22  8.  W.  25,  O'NEAL  ▼.  STATE. 

On  Trial  for  Unlawfully  Carrying  Pistol  it  is  admissible  as  part  of 
ree  gestae  that  defendant,  in  course  of  difficulty,  presented  pistol  at 
his  adversary. 

Approved  in  (Jamer  r.  State  (Tex.  Cr.),  64  S.  W.  1044,  where 
defendant  is  charged  with  displaying  pistol,  it  may  be  shown  as  part 
of  res  gestae  that  he  was  drunk.    See  note,  62  L.  B.  A.  320. 

5  Tez.  Notea-^S 
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Where  Citizen  is  Specially  Appointed  to  Exeeate  Process  he  is 

clothed  with  same  authority  as  peace  officer  but  the  authority  term- 
inates when  the  purpose  of  appointment  has  been  attained. 

Approved  in  Baker  v.  State,  43*  Tex.  Civ.  29,  108  S.  W,  685,  and 
Jenkins  v.  State,  47  Tex.  Cr.  225,  82  S.  W.  1036,  both  holding  when 
authority  is  terminated  his  right  to  carry  pistol  ceases. 

32  Tex.  Cr.  45-49,  22  &  W.  47,  26  S.  W.  409,  LYNCH  ▼.  STATE. 

On  Trial  for  Theft,  Where  Court  has  Charged  That  Defendant  should 
be  acquitted  if  he  purchased  from  another,  it  is  not  error  to  refuse 
to  charge  that  jury  should  acquit,  though  purchase  was  with  knowl- 
edge that  property  had  been  stolen. 

Beaffirmed  in  MUler  v.  State,  32  Tex.  Cr.  267,  22  S.  W.  880. 

32  Tex.  Cr.  51^7,  22  S.  W.  48,  HALLIBUBTON  v.  STATE. 

On  Trial  for  Murder,  Where  Defense  is  Insulting  conduct  toward 
defendant's  mother,  it  appearing  that  thereafter  defendant  went  to 
the  house  of  deceased,  waited  for  him  and  killed  him,  controlling  ques- 
tion is  whether  killing  was  result  of  passion  upon  adequate  cause,  or 
was  deliberate  and  premeditated,  and  same  is  one  of  fact. 

Beaffirmed  in  Jones  v.  State,  33  Tex.  Cr.  500,  47  Am.  St.  Bep.  55,  26 
S.  W.  1086.     See  notes,  5  L.  B.  A.  (n.  s.)  826;  4  L.  B.  A.  (n  s.)  165. 

Qualified  in  Franks  v.  State,  47  Tex.  Cr.  644,  645,  88  S.  W.  925, 
holding  where  evidence  showed  that  there  had  been  previous  difficulty 
between  defendant  and  deceased,  that  if  defendant  renewed  difficulty 
after  sufficient  cooling,  etc.,  the  homicide  would  not  be  reduced  from 
murder  to  manslaughter. 

On  Trial  for  Murder,  Charge  is  Beversible  Error  which  does  not 
allow  verdict  of  less  than  murder,  though  defendant  had' been  roused 
to  passion  by  abuse  and  insult  to  his  mother  and  killed  deceased 
on  their  first  meeting. 

Approved  in  Folks  v.  State  (Tex.  Cr.),  58  S.  W.  99,  where  evidence 
raises  issue  of  manslaughter,  it  is  error  to  refuse  charge  thereon.  See 
note,  5  It.  B.  A.  (n.  s.)  811. 

32  Tex.  Cr.  59-68,  22  8.  W.  138,  WINSTON  ▼.  STATE. 

Where  Local  Option  Election  is  Ordered  on  November  10th,  and 
held  on  25th,  same  is  not  void  because  held  within  fifteen  days  after 
date  of  order. 

Approved  in  Voss  v.  Terrell,  12  Tex.  Civ.  441,  34  S.  W.  171,  post- 
ing of  five  copies  of  the  order  of  election  for  twelve  days  is  sufficient 
notice;  King  v.  State,  33  Tex.  Cr.  548,  28  S.  W.  201,  under  statute 
requiring  that  election  be  held  not  more  than  thirty  days  from  date 
of  order,  an  election  held  December  17th  is  void  where  order  is  dated 
November  16th.    See  note,  49  L.  B.  A.  246. 

Overruled  in  Yates  v.  State  (Tex.  Cr.),  59  S.  W.  275,  local  option 
election  held  more  than  thirty  days  after  order  is  void. 

Constitutional  Provisions  to  Effect  That  Legislature  Shall  not  Pass 
certain  laws  do  not  affect  laws  already  in  existence. 

Approved  in  Mestas  v.  Diamond  Coal  etc.  Co.,  12  Wyo.  427,  76  Pac. 
569,  following  rule. 

Mere  Misi^ision  or  Misrecital  by  the  Clerk  of  the  Date  cannot  af- 
fect merits  of  election  or  avoid  the  will  of  people  as  expressed  at 
ballot-box. 

Approved  in  Boper  v.  Scurlock,  29  Tex.  Civ.  468,  69  S.  W.  458, 
holding   election  was  not  rendered  invalid  by  reason  of  failure  of 
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clerk  to  attaeli  official  seal  to  notices  of  election  or  by  other  trivial 
errors. 

In  Cass  of  Doubt  That  Constraction  will  be  Adopted  that  will  pro- 
tect rights  and  save  forfeitures. 

Approvied  in  Eyl  v.  State,  37  Tex.  Civ.  310,  84  S.  W.  611,  following 
mle. 

In  Compfotatlon  of  Tiitaa  Day  from  Which  Beckoning  Begins  as  well 
as  that  on  which  it  ends  may  be  included  or  excluded  as  will  best 
preserve  right  or  exclude  a  forfeiture. 

See  note,  49  L.  B.  A.  197. 

Time  is  Computed  by  Excluding  First  Day  and  Including  last  day 
of  number  constituting  the  specified  period. 

See  note,  49  L.  B.  A.  196. 

S2  Tex.  Or.  71-74,  22  S.  W.  45,  SCBOOGIKB  ▼.  STATE. 

On  Trial  for  Manslaughter,  Defendant  Having  Been  Acquitted  of 
both  degrees  of  murder,  there  is  no  error  in  refusing  to  instruct  jury 
to  acquit  because  evidence  shows  murder,  where  some  evidence  sug- 
gests provocation. 

Approved  in  Pickett  ▼.  State,  43  Tex.  Cr.  7,  8,  63  S.  W.  325,  326, 
after  acquittal  of  murder,  defendant  is  not  entitled  to  a  charge  upon 
trial  for  manslaughter  that  jury  must  acquit  if  evidence  shows  mur- 
der; dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr,  194,  112  S. 
W.  1061,  majority  holding  no  error  to  refuse  a  requested  charge  to 
acquit  the  defendant  for  the  reason  that  the  testimony  did  not  sup- 
port a  charge  on  manslaughter  against  him  where  defendant  had  on 
previous  trial  been  acquitted  of  the  two  degrees  of  murder. 

32  Tex.  Or.  74-78^  40  Am.  St.  Bep.  760,  22  S.  W.  41,  BBEWEB  ▼. 
STATE. 

It  Is  Forgery  to  Sign  Name  of  Person  who  has  not  legal  capacity 
to  make  instrument,  or  to  sign  name  of  fictitious  person. 

Beaffirmed  in  Davis  v.  State,  34  Tex.  Cr.  118,  29  S.  W.  478;  Hooker 
v.  State,  34  Tex.  Cr.  361,  53  Am.  St.  Rep.  717,  30  S.  W.  784;  Williams 
T.  State  (Tex.  Cr.),  32  S.  W.  533;  Hanks  v.  State  (Tex.  Cr.),  54  S.  W. 
588.    See  note,  24  L.  B.  A.  39. 

On  Appeal  from  Conviction  for  Forgery,  court  cannot  look  to  in- 
strument in  record  not  identified  as  original  check,  nor  certified  as 
such. 

Approved  in.Rodgers  v.  State  (Tex.  Cr.),  28  S.  W.  948,  original 
affidavits  to  be  considered  on  appeal  must  be  certified  to  by  clerk  and 
identified. 

32  Tex.  Or.  7&-«0,  22  8.  W.  49,  DALE  v.  STATE. 

One  Falsely  Claiming  to  Own  Certain  Yearling  on  Bange  which  he 
points  out  and  sells  to  another  is  as  guilty  as  if  he  had  first  taken 
possession  of  it  and  sold  it. 

Approved  in  Farris  v.  State,  55  Tex.  Cr.  482,  131  Am.  St.  Bep.  824, 
117  S.  W.  799,  holding  charge  on  circumstantial  evidence  in  such  case 
not  necessary.     See  notes,  88  Am.  St.  Bep.  565;  10  L.  B.  A.  (n.  s.)  817. 

32  Tex.  Cr.  85-86,  22  S.  W.  140,  LOVE  v.  STATE. 

Deputy  Postmaster  Whose  Duties  are  Confined  to  Postofflce  Building 
violates  the  law  when  on  his  private  business  or  pleasure  he  is  found 
carrying  a  pistol  on  the  public  streets. 
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Approved  in  State  ▼.  Boone,  132  N.  C.  1110,  44  S.  E.  595,  applying 
rale  to  mail  carrier. 

32  Tex.  Or.  86-87,  22  a  W.  47,  BUBITETT  ▼.  STATE. 

In  Prosecntion  for  Inceit^  or  Dlidt  IntereouBe  of  Any  CUn»  evi- 
dence ie  admiseible  of  sexual  acts  between  same  parties  prior  to,  and 
when  indicating  continuousness  of  illicit  relations  even  subsequent  to 
act  charged. 

Approved  in  Barrett  v.  State,  55  Tex.  Cr.  184,  115  S.  W.  1188,  hold- 
ing upon  trial  for  incest  there  was  no  error  in  admitting  testimony 
of  familiar  association  and  opportunities  for  such  relations;  dissenting 
opinion.  State  v.  Hilberg,  22  Utah,  42,  61  Pac.  219,  majority  not 
allowing  evidence  of  such  sexual  acts  subsequent  to  the  offense  elected 
for  the  issue;  French  v.  State,  47  Tex.  Cr.  572,  85  S.  W.  5,  arguendo. 
See  notes.  111  Am.  St.  Rep.  30;  105  Am.  St.  Rep.  1004;  62  L.  R.  A. 
835. 

Distinguished  in  Gilleepie  v.  State,  49  Tex.  Cr.  531,  93  S.  W.  557, 
and  Ball  v.  State,  44  Tex.  Cr.  492,  72  S.  W*  386,  holding  in  prosecu- 
tion for  rape  by  father  upon  his  daughter  that  subsequent  acts  of 
craelty  toward  daughter  to  act  complained  of,  which  were  not  at- 
tempts to  repeat  crime  are  not  admissible  in  evidence;  Smith  v.  State, 
44  Tex.  Cr.  141,  100  Am.  St.  Rep.  849,  68  S.  W.  996,  both  holding  on 
trial  for  rape,  testimony  is  inadmissible  as  to  acts  of  parties  occurring 
long  after  the  alleged  rape  as  charged. 

Overruled  in  Clifton  v.  State,  46  Tex.  Cr.  22,  108  Am.  St.  Rep.  983, 
79  S.  W.  826,  holding  that  it  is  ^ror  to  permit  in  evidence  other  acts 
of  intercourse  in  incest. 

82  Tex.  Or.  87-90,  22  a  W.  678,  OHAMP  ▼.  STATE. 

On  Appeal,  Oharge  of  Trial  Oourt  Should  be  Oonsidered  as  whole, 
and  reversal  will  not  be  had  for  error  in  isolated  portions  cured  else- 
where in  charge. 

ReaflSrmed  in  Carey  v.  State  (Tex.  Cr.),  60  S.  W.  550. 

Witness  may  Describe  Wound,  but,  Though  Expert^  cannot  give  his 
'opinion  as  to  positions  of  parties. 

Reaffirmed  in  Hardin  v.  State,  40  Tex.  Cr.  219,  49  S.  W.  611. 

82  Tex.  Or.  92-94,  22  8.  W.  199,  NEWMAN  ▼.  STATE. 

Error  in  Admitting  Alleged  Incompetent  ETidenoe  will  not  be  re- 
vised on  appeal  in  absence  of  bill  of  exceptions  disclosing  objections 
urged  to  its  admission  at  time. 

Reaffirmed  in  Castlin  v.  State  (Tex.  Cr.),  57  S.  W.  828. 

82  Tex.  Or.  95-100,  22  8.  W.  144,  408,  MASON  ▼.  STATE. 

Offense  of  Fraudulently  Altering  Check  may  be  prosecuted  in  county 
where  used,  passed,  or  attempted  to  be  used  or  passed,  regardless  of 
county  in  which  alteration  was  made. 

Approved  in  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St.  Rep.  780, 
53  S.  W.  628,  prosecution  for  rape  may  be  commenced  in  the  county 
where  committed  or  in  any  county  in  the  judicial  district. 

Miscellaneous. — See  note,  62  L.  R.  A.  225. 

82  Tex.  Or.  100-102,  40  Am.  St.  Hep.  761,  22  a  W.  146^  STEOALL  ▼. 
STATE. 

The  Taking  and  Destroying  of  an  Animal  to  Oonoeal  Theft  is  lar- 
ceny. 

See  note,  88  Am.  St.  Rep.  562,  608. 
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82  Tax.  Ot.  102-107,  22  8.  W.  142,  MEALBB  ▼.  STATE. 

Where  Defense  is  That  KUllng  was  to  Save  Life  of  Anotlier,  and  it 
appears  that  defendant  was  in  no  possible  danger,  evidence  is  prop- 
erly excluded  of  prior  threats  hj  deceased  against  defendant. 

Approved  in  Eeyons  v.  State,  32  Tex.  Cr.  153,  22  S.  W.  591,  if  third ' 
party  did  not  stand  in  danger,  the  killing  was  neither  justifiable  hom- 
icide nor  manslaughter,  but  murder  in  second  degree.    See  note,  3 
L.  B.  A.  (n.  s.)  524. 

On  Trial  for  Murder  Defendant  cannot  be  Heard  to  Complain  that 
the  court  admitted  evidence  of  former  difficulty  between  himself  and 
deceased  where  record  shows  that  he  cross-examined  the  witness  fully 
as  to  details  of  such  difficulty  and  also  introduced  a  witness  by  whom 
he  had  proved  the  same  facts. 

See  note,  130  Am.  St.  Bep.  760,  764. 

32  Tez.  Cr.  108-109,  22  a  W.  149,  JONES  ▼.  STATE.      . 

Where  It  Appears  That  Minor  was  Seventeen  Tears  Old  at  time  of 
sale  of  liquor  to  him,  it  is  immaterial  error  to  permit  witnesses  who 
have  testified  that  at  time  of  trial  minor  appeared  to  be  eighteen 
years  old  to  give  opinion  that  at  time  of  sale  he  probably  appeared 
younger. 

Approved  in  Orscheln  v.  Scott,  90  Mo.  Ap.  363,  following  rule; 
Earl  V.  State,  44  Tex.  Cr.  467,  72  S.  W.  175,  holding,  in  prosecution 
for  selling  liquor  to  minor,  it  is  competent  for  witnesses  to  give 
opinion  as  to  age  of  prosecutor;  State  v.  Grubb,  55  Kan.  679,  41  Pac. 
951,  after  stating  means  of  knowledge  and  basis  of  opinion  in  absence 
of  party  any  person  may  give  opinion  as  to  age.  See  note,  111  Am. 
St.  Bep.  590. 

32  Tez.  Cr.  110-112,  22  a  W.  148,  TATLOB  ▼.  STATE. 

Swindling  Within  Meaning  of  Section  790,  Penal  Code,  as  contra- 
distinguished from  theft  is  where  the  owner  intends  to  part  with 
both  the  ownership  and  possession  of  his  property. 

Approved   in   Bink   v.   State,  50  Tex.   Cr.  453,  98   S.   W.   251,  and 
Underwood  v.  State,  49  Tex.  Cr.  286,  91  S.  W.  572,  both  following 
rule;  Price  v.  State,  49  Tex.  Cr.  132,  91  S.  W.  572,  arguendo. 

32  Tex.  Cr.  112-116,  22  a  W.  405,  GOLDSMITH  v.  STATE. 

Overruling  of  Application  for  Continuance  is  not  ground  for  new 
trial  where  absent  testimony,  although  material  and  probably  true,  is 
too  remote  and  insignificant  to  have  affected  verdict. 

Approved  in  dissenting  opinion,  Baines  v.  State,  42  Tex.  Cr.  517, 
61  S.  W.  314,  majority  holding  application  for  continuance  is  good  if 
accompanied  by  affidavit  of  absent  witness  as  to  facts  tbst  he  will 
testify  to  and  facts  are  material  and  relevant;  dissenting  opinion  in 
Yantis  v.  State,  49  Tex.  Cr.  411,  94  S.  W.  1024,  majority  holding  court 
erred  in  not  granting  new  trial  where  it  was  shown  that  certain  testi- 
mony if  introduced  might  be  material  notwithstanding  the  lack  of 
diligence  on  part  of  defendant  in  procuring  the  attendance  of  his 
witness. 

Distinguished  in  Tantis  v.  State,  49  Tex.  Cr.  408,  94  S.  W.  1022, 
holding  court  erred  in  not  granting  new  trial  where  it  was  shown  that 
certain  testimony  if  introduced  might  be  material  notwithstanding 
the  lack  of  diligence  on  part  of  defendant  in  procuring  the  attend- 
ance of  his  witness. 
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It  Is  Too  Late  on  Motion  for  New  Trial  to  nrge  that  witness  was 
not  sworn  before  testifying,  where  no  objection  was  made  at  triaL 

Approved  in  United  States  ▼.  Armour  ft  Co.,  142  Fed.  825,  Dodd  r. 
State,  44  Tex.  Cr.  482,  72  S.  W.  1016,  and  Coleman  ▼.  State,  43  Tex.  Cr. 
17,  63  S.  W.  323,  all  reaffirming  rule;  Ogden  r.  State  (Tex.  Cr.),  58 
S.  W.  1021,  where  his  evidence  is  immaterial,  the  fact  that  witness 
not  sworn  will  not  be  ground  for  new  triaL 

Distinguished  in  Langford  v.  United  States,  4  Ind.  Tr.  570,  76  S. 
W.  112,  holding  omission  to  swear  witness  for  prosecution  may  be 
urged  by  accused  as  ground  for  new  trial  where  failure  to  swear  him 
was  not  known  until  after  verdict. 

32  Teoc  Or.  116-117,  22  &  W.  407,  WOrLLimX  ▼.  STATE. 

Becognizance  on  Appeal  from  Conviction  for  Disturbing  Beligio>oa 
Worship  is  defective  if  it  fails  to  recite  that  congregation  was  con- 
ducting itself  in  lawful  manner. 

Beaffirmed  in  Elizzia  v.  State,  38  Tex.  Cr.  320,  43  S.  W.  87. 

Offense  of  Disturbing  Beligions  Worship  is  not  Offense  eo  Nomine, 
and  recognizance  must  set  out  its  elements. 

Beaffirmed  in  Morgan  v.  State,  32  Tex.  Cr.  413,  23  S.  W.  1108. 

Distinguished  in  Nash  v.  State,  32  Tex.  Cr.  369,  26  S.  W.  412, 
indictment  must  set  forth  manner  of  disturbance,  but  is  not  required 
in  the  recognizance. 


Tez.  Cr.  117-119,  22  8.  W.  409,  EX  PABTB  TUMMINB. 

Law  Pennitting  Adoption  of  lK)cal  Option  by  qualified  voters  of 
any  town  means  incorporated  town  with  fixed  and  defined  limits. 

Distinguished  in  Ex  parte  Segars,  32  Tex.  Cr.  555,  25  S.  W.  26, 
when  order  sets  forth  the  metes  and  bounds  of  the  subdivision, 
there  is  a  sufficient  designation. 

Comity  Commissioner'B  Court  has  No  Authority  to  Order  an  election 
for  local  option  in  an  unincorporated  town. 

Approved  in  Ex  parte  Lewis,  45  Tex.  Cr.  18,  108  Am.  St.  Bep. 
929,  73  S.  W.  812,  arguendo. 

32  Tez.  Cr.  119^134,  22  S.  W.  696,  BBOWN  ▼.  STATE. 

When  Allegations  in  Bill  of  Exceptions  are  contradicted  by  an- 
nexed statement  by  court  latter  will  be  held  to  correctly  state  matter. 

Cited  in  64  Am.  St.  Bep.  89,  note. 

On  Trial  for  Murder  It  is  Admissible  that  defendant,  when  ac- 
cused by  husband  of  deceased  of  having  killed  deceased,  remained 
silent. 

Approved  in  Farris  v.  State  (Tex.  Cr.),  56  S.  W.  337,  defendant 
must  show  that  he  did  not  hear  the  declarations;  Ex  parte  Kennedy 
(Tex.  Cr.),  57  8.  W.  648,  accusing  declarations  of  third  party  not 
made  in  defendant's  hearing  are  inadmissible. 

Party  Attacking  Judgment  on  Chronnd  that  it  was  entered  on  Sun- 
day must  overcome  presumptions  indulged  in  favor  of  judgments. 

Approved  in  Moore  v.  State,  49  Tex.  Cr.  506,  96  S.  W.  324,  follow- 
ing rule;  Swann  v.  State  (Tex.  Cr.),  64  S.  W.  1043,  party  having 
pleaded  guilty  and  judgment  entered  cannot  attack  judgment  and 
have  it  set  aside  by  his  ex  parte  affidavit. 

In  Order  for  a  Party  Confined  in  Jail  to  Avail  Himself  of  the 
right  to  challenge  the  array  of  grand  jury,  it  is  necessary  that  he 
should  make  request  to  be  brought  from  jail  for  that  purpose. 
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Approved  in  Thomas  v.  State,  49  Tex.  Cr.  637,  95  S.  W.  1072,  fol- 
lowing rule. 

It  l8  not  Necessary  for  Oaremor  in  His  Proclamation,  calling  a 
special  session  of  the  legislature,  to  define  with  precision  as  to  detail 
the  subjects  of  legislation  but  only  in  general  way  confine  business 
to  the  particular  subjects  Indicated. 

Approved  in  Chicago  etc.  B.  Co.  v.  Wolfe,  61  Neb.  508,  86  N.  W. 
443,  following  rule. 

32  Tex.  Cr.  135-136,  22  a  W.  404,  JONES  ▼.  STATE. 

Under  Article  27,  Penal  Code,  Person  Found  Guilty  of  Felony 
is  not  incompetent  to  testify  until  sentence  from  which  no  appeal 
has  been  taken  or  from  which  appeal  has  been  taken  and  resulted 
in  judgment  of  affirmance. 

Reaffirmed  in  Stanley  r.  State,  39  Tex.  Cr.  483,  46  S.  W.  645. 
Approved  in  Poster  v.  State,  39  Tex.  Cr.  402,  46  S.  W.  232,  party 
attacking  competency  of  witness  on  ground  of  his  conviction  of 
felony,  must  show  affirmance  of  conviction  where  witness  has  ap- 
pealed case. 

Distinguished  in  Hackett  v.  Graves,  103  Iowa,  301,  72  N.  W.  529, 
in  absence  of  a  statute  judgment  of  lower  court  stands  until  reversed 
or  modified. 

Accused  Person  Who  has  Been  Found  Onilty  of  Felony  in  trial 
court  is  not  rendered  a  convict  until  there  is  final  disposition  of  his 
case  by  sentence  from  which  there  has  been  no  appeal  or  in  case  of 
such  appeal  judgment  be  affirmed. 

Approved  in  Brannan  ▼.  State,  44  Tex.  Cr.  402,  72  S.  W.  185, 
following  rule;  Gulf  etc.  By.  Co.  v.  Johnson,  98  Tex.  79,  81  S.  W.  5, 
holding  without  sentence,  there  is  no  record  establishing  a  conviction 
for  the  purpose  of  rule  requiring  the  record  of  the  conviction  to  prove 
incompetency  of  a  witness. 

S2  Tez.  Or.  137-139,  22  S.  W.  413,  LOOKWOOD  ▼.  STATE. 

Where  First  Indictment  is  Dismissed  by  State  for  defects  and 
new  indictment  filed,  defendant  is  entitled  to  two  days  after  service 
upon  him  of  second  indictment  to  prepare  for  trial,  unless  he  waives 
this  right. 

Approved  in  Sims  v.  State,  36  Tex.  Cr.  164,  36  S.  W.  257,  reaffirm- 
ing rule;  Harris  v.  State,  32  Tex.  Cr.  283,  22  S.  W.  1037,  defendant 
is  entitled  to  have  copy  of  indictment  served  upon  him. 

An  Unrecorded  Brand  may  be  Admitted  in  ETidence  as  a  Olr- 
dunstance  tending  to  establish  identity  of  animal  stolen. 

See  note,  11  L.  B.  A.  (n.  s.)  89. 

32  Tez.  Or.  140-145,  22  S.  W.  409,  LONG  ▼.  STATE. 

New  Trial  Shotdd  be  Granted  upon  Showing  That  Juror  who  sat 
in  case  had  stated  that  he  would  send  defendant  to  penitentiary 
before  hearing  any  evidence,  it  appearing  that  defendant  accepted 
him  as  juror  not  knowing  of  his  prejudice. 

Beaffirmed  in  Hughes  v.  State  (Tex.  Cr.),  60  S.  W.  565. 

IMstinguished  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W.  87,  hold- 
ing it  question  for  trial  judge  as  to  fairness  and  impartiality  of  the 
juror  and  unless  it  clearly  appears  that  he  has  abused  his  discretion 
his  finding  will  not  be  disturbed* 
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82  Tez.  Or.  145-149,  22  8.  W.  412,  NEWBEBB7  ▼.  STATE. 

In  ProMcutlon  for  Murder,  Where  the  Plea  of  Insanity  is  defense^ 
if  eyidence  though  conflicting  greatly  preponderates  in  support  of 
plea,  the  conviction  will  be  set  aside. 

Approved  in  Thomas  r.  State,  55  Tex.  Gr.  297,  116  S.  W.  603,  hold- 
ing where  accused  was  laboring  under  defects  of  reason  from  disease 
of  mind  the  test  is  whether  or  not  he  knew  the  very  act  of  which  he  is 
charged  was  wrongful.    See  note,  39  L.  R.  A.  740. 

82  Tez.  Or.  149^150,  22  a  W.  413,  LOCEHABT  ▼.  STATS. 

That  Minutes  of  Court  were  not  Signed  by  Judge  does  not  render 
its  judgments  void,  nor  can  subsequent  act  of  judge  in  signing  same 
affect  judgments. 

Reaffirmed  in  Norwood  ▼.  Snell,  95  Tex.  585,  68  S.  W.  774;  Scott 
T.  Rohman,  43  Neb.  626,  47  Am.  St.  Rep.  773,  62  N.  W.  48.  Ap- 
proved in  Roper  v.  Scurlock,  29  Tex.  Civ.  467,  69  S.  W.  457,  holding 
where  the  order  for  holding  a  local  option  election  was  duly  made 
by  the  commissioner's  court  and  entered  in  its  minutes,  the  fact  that 
the  minutes  were  not  signed  until  after  election  did  not  affect  its 
validity. 

Miscellaneous. — Johnson  v.  State,  42  Tex.  Cr.  105,  58  S.  W.  69, 
cited  to  effect  that  indictment  sufficiently  describes  stolen  property 
is  "one  watch  of  the  value  of  $55." 

82  Tex.  Or.  16&-.170,  22  a  W.  588,  SHAW  ▼.  STATE. 

In  Order  to  Entitle  Defendant  to  New  Trial,  or  to  reversal  where 
same  has  been  denied,  for  juror's  conversation  with  person  not 
juror,  samo  must  have  been  calculated  to  probably  prejudice  defend- 
ant. 

Reaffirmed  in  Cockrell  v.  State,  32  Tex.  Cr.  693,  25  S.  W.  422. 
Approved  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W.  87,  and  Fox 
V.  State,  53  Tex.  Cr.  155,  109  S.  W.  372,  both  holding,  where  ques- 
tion of  misconduct  of  jury  was  made  matter  of  diligent  inquiry  by 
and  under  direction  of  trial  court  where  there  was  ample  evidence 
to  sustain  finding  that  there  was  no  misconduct,  the  action  of  the 
court  will  not  be  disturbed. 

Rearraignment  Under  Same  Indictment  After  Granting  New  Trial, 
while  not  generally  necessary,  cannot  be  error  prejudicial  to  de- 
fendant. 

Approved  in  Sims  v.  State,  36  Tex.  Cr.  166,  36  S.  W.  259,  a 
second  arraignment  and  plea  is  not  necessary  on  change  of  venue. 
See  note,  38  L.  R.  A.  578. 

82  Tex.  Or.  170-172,  22  S.  W.  402,  BARBEE  ▼.  STATE. 

Where,  After  Evidence  has  Be^i  Introduced,  district  attorney  reads 
indictment  to  jury  for  first  time,  and  upon  objection  of  defendant, 
offers  to  reintroducj  evidence,  latter's  objection  to  such  reintroduc- 
tion  is  waiver  thereof  where  put  on  ground  that  evidence  is  already 
before  court  and  jury. 

Approved  in  Essary  v.  State,  53  Tex.  Cr.  602,  603,  111  S.  W.  930, 
holding  reversible  error  upon  trial  for  murder  where  it  appeared 
that  all  testimony  of  state  was  offered  before  indictment  was  read, 
etc.,  and  there  was  no  offer  by  state  to  reintroduce  such  testimony; 
Hearne  v.  State  (Tex.  Cr.),  58  S.  W.  1009,  indictment  may  be  read 
to  jury  and  plea  of  defendant  taken  after  case  is  closed. 
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S2  Tex.  Or.  172-174,  22  8.  W.  692,  NOBBIS  v.  STATU 

Contixiaaiice  Is  Properly  Beftised  Wlien  Proposed  absent  teBtimony 
is  not  probably  true. 

Approved  in  Sargent  v.  State,  35  Tex.  Or.  336,  33  S.  W.  365,  state 
may  show  that  party  is  fictitious  or  is  absent  by  procurement  and 
consent  of  defendant. 

Where  Couiuel  for  Defendant  Invokes  Improper  Argument  of  dis- 
trict attorney,  former  cannot  complain  thereof. 

Reaffirmed  in  Sinclair  y.  State,  35  Tex.  Cr.  132,  32  S.  W.  531.  See 
note,  46  L.  R.  A.  671. 

In  Order  to  Secure  Review  on  Appeal  of  alleged  improper  argu- 
ment of  counsel,  objection  must  be  taken  at  time,  and  instruction 
asked  withdrawing  same  from  attention  of  jury. 

Approved  in  Harvey  v.  State,  35  Tex.  Cr.  562,  34  S.  W.  626, 
Levine  v.  State,  35  Tex.  Cr.  649,  34  S.  W.  970,  both  reaffirming 
rule;  Warthan  v.  State,  41  Tex.  Cr.  388,  55  8.  'W.  56,  and  Matthews 
v.  State,  41  Tex.  Cr.  100,  51  S.  W.  915,  appellant  must  present  a 
written  charge  instructing  jury  to  disregard  the  remark.  See  note, 
46  L.  R.  A.  643. 

82  Tex.  Or.  174-175,  22  8.  W.  593,  McDOTTGALL  v.  STATE. 

It  is  Absolutely  Essential  to  Appeal  tiom  Justice  Oourt  that  notice 
of  appeal  be  entered  upon  justice's  docket;  otherwise  same  will  be 
dismissed  in  district  or  county  court. 

Approved  in  Truss  v.  State,  38  Tex.  Cr.  292,  43  S.  W.  93,  it  is 
mandatory  that  notice  of  appeal  be  given  in  open  court  and  entered 
on  the  docket;  McKennon  v.  State,  42  Tex.  Cr.  372,  96  Am.  St.  Bep. 
802,  60  S.  W.  41,  legislature  may  pass  an  act  dispensing  with  notice 
of  appeal,  and  it  applies  to  pending  causes. 

32  Tez.  or.  175-179,  22  8.  W.  685,  WALKER  v.  STATE. 

Willie  Oourt  has  Eight  to  Limit  Argument  in  Orlmlnal  Case,  it  can- 
not arbitrarily  do  so  because  evidence  appears  to  it  to  admit  of  no 
elucidation  by  argument. 

Approved  in  McLean  v.  State,  32  Tex.  Cr.  524,  24  S.  W.  898,  in- 
stance of  limitation  of  argument  to  seventeen  minutes  held  error; 
Taylor  v.  State  (Tex.  Cr.),  42  S.  W.  288,  decision  will  not  be  reversed 
unless  limitation  was  unreasonable;  State  v.  Rogoway,  45  Or.  613, 
81  Pac.  235,  holding  reversible  error  for  court  to  limit  time  for  argu- 
ment to  one  hour  against  defendant's  objection  as  being  too  short. 
See  note,  46  Am.  St.  Rep.  27,  28. 

32  Tez.  Or.  180-184,  40  Am.  St  Sep.  763,  22  &  W.  682,  CAMRON 
V.  STATE. 

Prosecuting  Officer  has  Right  to  Act  under  and  with  consent  of 
court  in.  dismissing  case  against  defend-ant,  in  order  to  secure  his 
testimony  for  state. 

Approved  in  Ex  parte  Park,  37  Tex.  Cr.  594,  40  S.  W.  301,  Nicks  v. 
State,  40  Tex.  Cr.  4,  48  S.  W.  187,  both  reaffirming  rule;  Young  v. 
State,  45  Tex.  Cr.  203,  75  S.  W.  24,  holding,  where  two  countiee 
have  concurrent  jurisdiction  of  same  offense  consent  of  judge 
in  one  eounty  is  binding  on  both;  Bios  v.  State,'  39  Tex.  Cr. 
676,  47  S.  W.  988,  where  two  are  indicted,  and  state  agrees  to  dis- 
miss as  to  one,  the  wife  of  the  latter  may  testify  against  the  other; 
Tullis  V.  State  (Tex.  Cr.),  52  S.  W.  83,  84,  agreement  is  not  binding 
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nnless  the  court  consentft;  Dodson  v.  State,  52  Tex.  Cr.  249,  106  3. 
W.  378,  arguendo. 

Where  ProBecutlng  Officer,  With  Cknuent  of  Court,  and  for  reasons 
filed  and  incorporated  in  judgment,  dismisses  prosecution  under  articles 
38  and  593,  Code  of  Criminal  Procedure,  for  purpose  of  securing 
testimony  of  defendant  for  state,  such  action  remains  perpetual 
record  of  latter's  self-confessed  guilt. 

Approved  in  Stanford  v.  State,  42  Tex.  Cr.  346,  60  S.  W.  254, 
court  may  exempt  witness  from  prosecution  if  she  testifies  for  the 
state;  Whitney  v.  State,  53  Neb.  305,  73  N.  W.  701,  turning  state's 
evidence  without  consent  of  court  is  no  bar  to  prosecution. 

Plea  in  Defense  of  Criminal  Prosecation  setting  up  agreement  to 
nolle  prosequi  on  part  of  state  is  not  special  plea  in  contravention 
of  article  525,  Code  of  Criminal  Procedure,  but  is  addressed  solely 
to  consideration  of  court. 

Beaffirmed  in  Turney  v.  State,  40  Tex.  Cr.  562,  51  S.  W.  243;  Ex 
parte  Greenhaw,  41  Tex.  Cr.  283,  53  S.  W.  1026.  Approved  in  Whitten 
v.  State,  48  Tex.  Cr.  141,  86  8.  W.  1134,  holding  where  special  plea 
did  not  show  agreement  of  county  attorney  to  dismiss  prosecution, 
there  was  no  error  to  refuse  to  hear  testimony  on  such  plea. 

Where  It  Appears  That  State's  Attorney  has  made  agreement  to 
nolle  prosequi,  and  defendant  has  performed  his  agreement  in  good 
faith  by  turning  state's  evidence,  court  should  dismiss  cause,  setting 
out  reasons  therefor  in  judgment. 

Approved  in  Nicks  v.  State,  40  Tex.  Cr.  3,  48  S.  W.  187,  where  de- 
fendant testified  before  grand  jury,  but  declined  to  testify  at  trial, 
he  has  violated  his  agreement,  and  is  subject  to  prosecution;  Tullis 
y.  State  (Tex.  Cr.),  52  S.  W.  86,  agreement  is  not  binding  if  defend- 
ant falsely  denies  existence  of  the  agreement. 

Miscellaneous. — Camron  y.  State  (Tex.  Cr.),  25  S.  W.  288,  another 
phase  of  same  case. 

32  Tez.  Cr.  184-187,  22  &  W.  594,  KUTOH  ▼.  STATE. 

In  Absence  of  Bill  of  Bxceptions  Bringing  Up  Byidence,  it  will  be 
presumed,  on  appeal,  that  court  acted  properly  in  overruling  defend- 
ant's motion  for  change  of  venue,  on  account  of  prejudice. 

Beaffirmed  in  Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47;  King 
V.  State  (Tex.  Cr.),  64  S.  W.  246. 

In  Absence  of  Statement  of  Facts,  new  trial  cannot  be  ordered 
because  of  instruction  "not  authorized  by  testimony." 

Approved  in  Bryant  v.  State,  35  Tex.  Cr.  400,  36  S.  W,  80,  Chil- 
ders  V.  State,  36  Tex.  Cr.  129,  35  S.  W.  980,  and  Cannon  v.  State, 
41  Tex.  Cr.  493,  56  S.  W.  363,  all  reaffirming  rule;  Woods  v.  State 
(Tex.  Cr.),  31  S.  W.  666,  statement  of  facts  not  approved  by  district 
attorney  cannot  be  considered  on  appeal  unless  it  is  shown  why  it 
was  not  presented  to  court  in  term;  Cook  v.  State  (Tex.  Cr.),  33 
S.  W.  360,  a  statement  of  facts  approved  after  time  allowed  will 
not  be  considered;  Pool  v.  State,  35  Tex.  Cr.  160,  32  S.  W.  700, 
no  excuse  being  offered  for  statement  of  facts  not  being  in  record, 
leave  will  not  be  granted  to  file. 

S2  Tez.  Cr.  187-192,  22  &  W.  687,  BELL  v.  STATE. 

"Crap-table"  Exhibited  to  Attract  Bettors,  presided  over  by  ex- 
hibitor, who  kept  his  money  thereon,  paid  all  winnings  and  took  all 
bets,  is  gaming-table  within  articlea  358,  359,  et  seq.,  of  Penal  Code. 
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Reaffirmed  in  State  v.  Rosenblatt,  186  Mo.  122,  83  S.  W.  977;  Shaw 
V.  State,  35  Tex.  Cr.  394,  33  S.  W.  1078;  Thompson  v.  State,  37  Tex. 
Cr.  229,  39  S.  W.  299;  Harman  v.  State  (Tex.  Cr.),  22  S.  W.  1038. 
Approved  in  State  v.  Mathis,  206  Mo.  611,  121  Am.  St.  Rep.  687,  105 
S.  W.  606,  holding  table  upon  which  poker  is  played  to  be  gambling- 
table.     See  note,  121  Am.  St.  Rep.  701. 

The  Supreme  Test  of  Oaming-table  or  Bank  is  whether  or  not  it  is 
game  of  one  against  many. 

Reaffirmed  in  Mohan  v.  State,  42  Tex.  Cr.  412,  60  S.  W.  553. 

Test  as  to  Whether  Ckune  Played  on  a  Table  is  exhibiting  a  gaming- 
table is  "Is  it  a  game  of  one  against  many?'' 

Approved  in  Campbell  v.  State  (Tex.  Cr.),  72  S.  W.  396,  and  Cole- 
man V.  State,  48  Tex.  Cr.  202,  87  S.  W.  153,  both  holding,  where 
evidence  showed  game  was  not  one  against  many,  that  defendant  was 
not  guilty  of  keeping  gaming-table;  Faucett  v.  State,  46  Tex.  Cr. 
116,  79  S.  W.  548,  holding  where  principal  on  which  game  was  con- 
ducted was  one  against  many  it  was  gaming  game  regardless  of  how 
game  was  played. 

Miscellaneous.— White  v.  State  (Tex.  Cr.),  50  S.  W.  1016,  cited  to 
effect  that  jury  being  exclusive  judge  of  the  facts,  their  finding  will 
not  be  set  aside,  though  testimony  was  conflicting. 

32  Tez.  Or.  192-212,  22  S.  W.  831,  JACKSON  v.  STATE. 

On  Trial  for  Murder,  Charge  is  Proper  that  if  any  person,  without 
any  intention  to  kill  brings  on  difficulty,  and  is  forced  to  kill  to 
save  life,  killing,  though  unlawful,  may  be  reduced  to  manslaughter. 

Approved  in  Matthews  v.  State  (Tex.  Cr.),  58  S.  W.  90,  the  intent 
is  the  governing  element,  and  not  the  means  of  bringing  about  the 
difficulty.    See  note,  109  Am.  St.  Rep.  816. 

32  Tez.  Cr.  21S-214,  22  8.  W.  686,  WILLIAMSON  v.  STATE. 

Where  Bail  Bond  is  Dated,  Its  Date  will  Control  Apxnroval  of  Sheriff 
made  at  later  day;  and,  in  absence  of  any  date  on  bond,  date  of 
acknowledgment  is  proper  date  of  bond. 

Reaffirmed  in  Mills  v.  State,  36  Tex.  Cr.  72,  35  S.  W.  371. 

32  Tez.  Cr.  214-216^  40  Am.  St.  Bep.  776,  22  a  W.  684,  MEDBANO  ▼. 
STATE. 

Belieylng  First  Marriage  to  be  Void  is  a  Mistake  of  Law  and  no 
defense  to  prosecution  for  bigamy. 

See  notes,  126  Am.  St.  Rep.  205;  118  Am.  St.  Rep.  942. 

In  Bigamy  Defendant  cannot  Plead  as  Defense  that  second  mar- 
riage was  entered  into  under  durees  to  avoid  prosecution  for  seduc- 
tion. 

See  note,  43  L.  R.  A.  817. 

82  Tez.  Cr.  216-219,  22  &  W.  684,  BENNETT  v.  STATE. 

In  Order  to  be  Qoallfled  to  Beprodace  Testimony  of  Deceased  Wlt- 
nesSy  given  at  former  trial,  witness  need  only  testify  to  substance 
of  all  that  was  said  on  direct  and  cross-examination  upon  one  sub- 
ject, though  he  forgets  other  portions  of  such  testimony  upon  other 
matters. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  hold- 
ing stenographic  report  of  deceased  witness  admissible;  dissenting 
opinion,  Cline  v.  State,  36  Tex.  Cr.  363,  61  Am.  St.  Rep.  891,  37  S. 
W.  727,  majority  holding  that  evidence  given  by  deceased  witness  at 
examining  trial  cannot  be  used  at  main  trial. 
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Oliargte  upon  Oiicnmstantial  Evidence  U  Unnecessary  where  guilt 
is  proven  by  eye-witneseee,  or  where  facts  proven  are  in  such  close 
juxtaposition  to  main  fact  as  to  be  equivalent  to  direct  evidence. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  150,  118  S.  W.  1057, 
folding  in  prosecution  for  murder  where  evidence  showed  defendant 
was  in  such  juxtaposition  to  homicide  as  to  exclude  any  other  issue 
than  positive  testimony,  a  charge  upon  circumstantial  evidence  was 
not  required;  Nite  v.  State,  41  Tex.  Cr.  347,  54  S.  W.  767,  it  is  not 
error  to  refune  a  charge  on  circumstantial  evidence  when  other  evi- 
dence is  before  the  jury.    See  note,  69  L.  B.  A.  214. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
172,  118  S.  W.  1069,  majority  holding,  in  prosecution  for  murder 
where  evidence  showed  defendant  was  in  such  juxtaposition  to  homi- 
cide as  to  exclude  any  other  issue  than  positive  testimony,  a  charge 
upon  circumstantial  evidence  was  not  required. 

Animal  Banning  on  Its  Accustomed  Bango  is  in  tbe  OonstructiVB 
PosBesalon  of  owner. 

See  note,  88  Am.  St.  Bep.  566. 

32  Tex.  Or.  219-230,  22  &  W.  680,  STBAKQ  v.  STATE. 

Act  of  Innocent  Agent  of  Defendant  in  passing  forged  instrument 
in  another  county,  under  direction  of  defendant,  is  latter's  act,  and 
admissible  against  him. 

Approved  in  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St.  Rep. 
780,  53  S.  W.  628,  trial  for  rape  may  be  had  in  any  county  within 
the  judicial  district. 

Where  Extraneons  Facts  are  Admitt;>d  as  Part  of  Bee  Gestae,  or  as 
matter  of  inducement,  or  where  same  character  of  crime  is  shown, 
which  might,  if  not  limited  or  explained,  improperly  affect  jury, 
it  is  fundamental  error  for  court  to  omit  to  so  limit  or  explain. 

Approved  in  Hamblin  v.  State,  41  Tex.  Cr.  141,  50  S.  W.  1022,  in- 
stance where  evidence  of  extraneous  facts  was  admitted. 

In  Absence  of  Showing  That  Jury  was  Improperly  Misled  by 
failure  of  trial  court  to  limit  effect  of  evidence  of  extraneous  crimes, 
judgment  will  not  be  reversed,  in  absence  of  requested  instructions 
or  bill  of  exceptions. 

Approved  in  Chavarria  v.  State  (Tex.  Cr.),  63  S.  W.  313,  witness 
may  be  asked  if  he  has  been  convicted  of  perjury  for  purpose  of 
impeachment. 

Fraudulent  Endorsement  of  Kame  of  Payee  on  Valid  Kegotiable 
Note,  is  forgery  by  alteration  within  Penal  Code,  article  432. 

Approved  in  Carter  v.  State,  55  Tex.  Cr.  46,  114  S.  W.  840,  following 
rule. 

Indictment  for  Passing  or  Uttering  Forged  Instrument  is  not 
Dnplicitous  because  in  one  portion  it  describes  the  entire  instru- 
ment as  forged  where  such  instrument  has  been  altered  by  endorse- 
ment of  the  name  of  payee. 

Approved  in  Taylor  v.  State,  47  Tex.  Cr.  105,  81  S.  W.  933,  where 
indictment  for  forgery  alleged  that  defendant  did  pass  a  false  and 
forged  promissory  note  setting  out  same  together  with  indorsement, 
it  was  not  necessary  to  point  out  by  innuendo  clause  in  indictment 
as  to  which,  note  or  indorsement,  state  relied  on. 

In  Prosecution  for  Uttering  Forged  Instrument,  Shown  That  When 
Under  Arrest  defendant  confessed  to  forgery  and  to  embezzlement 
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of  other  funds,   evidence  as  to  confession  of  embezzlement  is  ad- 
missible to  show  intent. 
See  note,  62  L.  B.  A.  254. 

32  Tex.  Cr.  233-240,  22  8.  W.  974,  McOAY  v.  STATE. 

If  Party  Sigiui  Name  of  Alleged  Injured  Party  to  Note  under 
authority  which  he  had  good  reason  to  believe,  and  actually  did 
believe  to  be  sufificient  he  is  not  guilty  of  forgery. 

Approved  in  Knowles  v.  State  (Tex.  Cr.),  74  S.  W.  767,  following 
rule. 

32  Tex.  Cr.  240-256.  22  S.  W.  976,  BEACH  V.  STATE. 

Where  There  are  Several  Assignments  of  Perjury,  and  there  is 
proof  sustaining  any  good  assignment,  general  verdict  will  be  sus- 
tained. 

Reaffirmed  in  Manning  v.  State,  46  Tex.  Cr.  332,  81  S.  W.  960; 
Hutcherson  v.  State,  33  Tex.  Cr.  73,  24  S.  W.  909. 

While  Article  746,  Code  of  Criminal  Procedure,  precludes  convic- 
tion for  perjury  upon  circumstantial  evidence  alone,  it  is  sufficient 
if  facts  as  testified  to  by  required  witnesses  conclusively  show 
.  that  defendant  swore  to  what  he  necessarily  knew  was  untrue. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  526,  78  S.  W.  697, 
holding  under  indictment  for  perjury  the  accused  may  be  convicted 
upon  circumstantial  evidence. 

Distinguished  in  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  85, 
where  evidence  was  positive. 

Court  Should  Define  Definition  of  Crediblo  Witness  in  Charge  when 
such  question  is  raised. 

Approved  in  Conant  v.  State,  51  Tex.  Cr.  613,  103  8.  W.  899,  hold- 
ing where  evidence  showed  witness  was  guilty  of  several  felonies,  etc., 
court  should  have  told  jury  he  was  not  a  credible  witness. 

Indictment  for  Perjury  Which  Clearly  States  Among  Other  Things 
that  defendant  was  sworn  is  sufficient. 

See  note,  124  Am.  St.  Bep.  665. 

32  Tez.  Cr.  255-259,  26  S.  W.  406,  CHUMLEY  v.  STATE. 

Where  Two  Defendants,  Prosecuted  for  Same  Transaction,  each 
file  affidavits  asking  that  other  be  tried  first,  court  may  direct  which 
shall  be  first  tried. 

Beaffirmed  in   Eocha   v.   State,   43   Tex.   Cr.   173,   63   S.   W.    1019, 

New  Trial  Should  be  Granted  Where  After  Conviction  Defendant 
Files  Motion  for  new  trial  in  order  to  obtain  testimony  of  co-defend- 
ant, who  has  subsequently  to  defendant's  conviction  been  acquitted 
when  it  appears  that  such  testimony  is  material. . 

Approved  in  French  v.  State,  47  Tex.  Cr.  573,  85  S.  W.  5,  and  Gill 
V.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  both  following  rule. 

32  Tex.  Cr.  269-264,  22  S.  W.  978,  BODBIQUEZ  v.  STATE. 

On  Trial  for  Murder,  It  is  Proper,  as  Explaining  Testimony  of  Wit- 
ness, and  to  enable  jury  to  understand  locality  in  question,  to  admit 
map  or  plat  of  town  in  which  murder  occurred,  made  by  county  sur- 
veyor  and  certified  by  him  to  be  correct. 

Approved  in  Carter  v.  State,  39  Tex.  Cr.  350,  46  S.  W.  237,  re- 
affirming rule;  Gibson  v.  State,  53  Tex.  Cr.  370,  110  S.  W.  52,  apply- 
ing  rule   to   photographs  showing   size   and   location  of    house   and 
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surroundings  which  was  the  scene  of  homicide;  Chicago  etc.  B.  B. 
V.  Buel,  56  Neb.  208,  76  N.  W.  572,  a  map  used  by  both  sides  in 
direct  and  cross-examination  may  be  used  by  jury. 

Onn  Found  in  Possession  of  Codefendant  is  Admissible  in  Evidence 
against  defendant  where  state's  theory  that  the  parties  had  acted 
together  and  that  they  are  the  persons  who  did  the  killing  is  suffi- 
ciently established. 

Approved  in  Henderson  v.  State,  50  Tex.  Cr.  267,  96  S.  W.  38» 
McFarland  v.  State,  45  Tex.  Cr.  250,  75.  S.  W.  789,  and  Norsworthy  v. 
State,  45  Tex.  Cr.  342,  77  S.  W.  805,  all  following  rule;  Kipper  v. 
State,  15  Tex.  Cr.  384,  77  S.  W.  615,  holding  evidence  admissible  as  to 
what  disposition  was  made  of  guns,  etc  after  parties  returned. 

Kot  Error  to  Permit  Entry  in  Minutes  of  Ooort  to  be  Amended 
by  clerk  so  as  to  show  that  the  deputy  sheriffs,  who  were  sworn 
to  summon  jurors,  were  properly  sworn  and  instructed  in  accord- 
ance with  statute. 

Approved  in  Mitchell  v.  State,  45  Fla.  79,  33  So.  1010,  and  State 
V.  Griffin,  4  Idaho,  461,  40  Pac.  61,  both  holding  trial  court  has  au- 
thority to  amend  its  minutes  to  conform  to  the  fact  at  any  time  during 
term. 

32  Tez.  Or.  266-266,  22  &  W.  979,  THOMPSON  v.  STATE. 

Oeneral  Exception  to  Charge  of  Conrt^  setting  out  no  ground  of  ob> 
jection,  is  insufficient  to  secure  review  of  charge  on  appeal. 

Eeaffirmed  in  People  v.  Berlin,  10  Utah,  46,  36  Pac.  201;  People  v. 
Hart,  10  Utah,  206,  37  Pac.  331.  Approved  in  Hudson  v.  State,  44 
Tex.  Cr.  258,  70  S.  W.  766,  applying  rule  to  exception  which  merely 
read:  "The  court  erred  in  charging  law  of  manslaughter." 

Where  Information  Contains  Two  or  More  Cotints  Relating  to  Same 
Transaction,  state  need  not  elect  upon  which  count  it  will  prosecute. 

Approved  in  Bobinson  v.  State,  56  Tex.  Cr.  64,  118  S.  W.  1038,  ap- 
plying rule  in  prosecution  for  horse  theft. 

32  Tez.  Or.  26»-270,  22  8.  W.  970,  McWILLIAMS  v.  STATE. 

Where  Juror  Fully  Qualifies  on  His  Voir  Dire,  and  it  develops  after- 
ward that  he  had  fixed  opinion  as  to  defendant's  guilt,  conviction  will 
be  reversed  upon  affidavit  of  defendant  that  he  was  not  aware  of  such 
opinion  when  he  accepted  such  juror. 

Reaffirmed  in  Hughee  v.  State  (Tex.  Cr.),  60  8.  W.  565. 

If  Jury  After  Having  Retired  to  Deliberate  upon  Case  shall  receive 
other  testimony,  a  new  trial  shall  be  granted. 

Approved  in  Tutt  v.  State,  49  Tex.  Cr.  203,  91  S.  W.  585,  and  Horn 
V.  State,  50  Tex.  Cr.  40©,  97  S.  W.  824,  both  applying  rule  to  where 
jury  reviewed  fact  of  conviction  of  co-defendant. 

32  Tex.  Cr.  271-272,  22  8.  W.  972,  HEBKANDEZ  v.  STATE. 

When  Temporary  Insanity  Produced  by  Recent  TTse  of  Liquor  could 
not  have  reduced  offense  below  murder  in  first  degree  if  death  re- 
sulted from  assault,  it  is  not  error  to  refuse  charge  on  drunkenness. 

See  note,  36  L.  B.  A.  478. 

32  Tex.  Cr.  272-273,  22  8.  W.  971,  OXFORD  v.  STATE. 

Defense  of  Alibi  is  Sufficiently  Embraced  in  Oeneral  Charge  that 
defendant  is  presumed  to  be  innocent  until  proven  guilty  beyond 
reasonable  doubt,  and  if  charge  upon  alibi  is  desired^  it  must  be  re- 
quested. 
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Approved  in  Jones  v.  State,  53  Tex.  Or.  138,  139,  126  Am.  St.  Bep. 
776,  110  S.  W.  743,  and  Smith  v.  State  (Tex.  Or.),  49  S.  W.  583,  both 
reaffirming  rule;  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
holding  where  only  defense  is  alibi,  that  if  a  charge  upon  that  subject 
has  been  requested  and  refused,  and  exception  has  been  reserved,  the 
judgment  will  be  reversed;  Smith  v.  State  (Tex.  Cr.),  50  S.  W.  362, 
court  must  <^harge  on  an  issue  of  alibi  if  so  requested. 

82  Tex.  Or.  274-275^  22  &  W.  876,  EX  PABTE  THOMPSON. 

Writ  of  Habeas  Oorpus  Does  not  Ue  to  Compel  Judge  to  hire  out 
prisoner  imprisoned  under  judgment  assessing  against  him  a  pecuniary 
fine. 

See  note,  87  Am.  St.  Bep.  197. 

32  Tex.  Cr.  275-277,  40  Am.  St  Bep.  776»  22  &  W.  923,  EX  PABTE 
NEILL. 

It  is  Constitutional  Bight  of  Citizen  to  Speak,  Write,  or  Publish  his 
opinion  on  any  and  all  subjects,  subject  alone  to  responsibility  for 
abuse  of  such  privilege. 

See  notes,  78  Am.  St.  Bep.  260;  126  Am.  St.  Bep.  562;  120  Am.  St. 
Bep.  378;  21  L.  B.  A.  796. 

It  is  Within  Legislative  Authority  to  Prohibit  Publication  of  news- 
papers. 

Approved  in  Preston  v.  State,  72  Fed.  855,  856,  legislature  may 
levy  taxation  on  occupation  of  selling  newspapers.  See  note,  32  L. 
B.  A.  830. 

32  Tex.  Cr.  277-279,  22  S.  W.  876,  SIMMS  ▼.  STATE. 

Bill  of  Exceptions  Wlilcli  States  That  Certain  Evidence  was  offered, 
but  does  not  state  that  it  was  allowed  to  go  before  jury,  is  fatally 
deficient,  and  court  cannot  look  to  statement  of  facts  to  help  it  out. 

Beaffirmed  in  Bodgers  v.  State,  34  Tex.  Cr.  612,  31  S.  W.  651. 

Where  Instrument  Declared  upon  in  Indictment  for  Forgery  is, 
''This  is  to  certify  that  I  have  sold  note  I  hold  against  H.  A.  Lacy 
to  F.  A.  Simms,  W.  D.  Bussell,"  and  proof  shows  that  Lacy  did  not 
owe  Bussell  note  of  any  description,  there  is  fatal  variance. 

Approved  in  Fischi  v.  State,  54  Tex.  Cr.  57,  111  S.  W.  411,  holding, 
where  in  prosecution  for  forgery  the  instrument  alleged  to  have 
been  forged  was  a  bill  of  lading  which  the  indictment  set  out  under 
proper  allegations  and  explanatory  averments,  the  same  was  suffi- 
cient; Womble  v.  State,  39  Tex.  Cr.  26,  44  S.  W.  828,  instrument 
which  has  to  be  explained  by  proper  innuendoes  is  not  subject  of 
forgery. 

Where  Instrument  Belied  upon  will  not  Support  Charge  of  Forgery 
unless  helped  out  by  extrinsic  facts,  indictment,  to  be  sufficient,  must 
allege  such  facts. 

Beaffirmed  in  Cagle  v.  State,  39  Tex.  Cr.  112,  44  S.  W.  1098. 

In  Prosecution  for  Bobbery  of  Woman,  State  may  Show  that  at 
same  time  and  place  and  in  same  transaction  defendant  ravished 
female  companion  of  such  woman  who  had  no  money  to  give  him. 

See  note,  62  L.  B.  A.  288. 

32  Tex.  Cr.  27»-283,  22  a  W.  1037,  HAEBIS  ▼.  STATE. 

Where,  After  Service  of  Indictment,  same  is  dismissed  without  de- 
fendant's knowledge,  and  new  indictment  presented,  defendant  can- 
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not  be   forced  to   trial   without  servico  upon   him   of   copy   of  now 
indictment. 

Reaffirmed  in  Stokes  v.  State,  35  Tex.  Cr.  280,  33  S.  W.  350. 

S2  T6X.  Cr.  283-284,  22  S.  W.  1019,  EVANS  ▼.  STATE. 

Admonition  Provided  by  Statute  must  be  Strictly  Conformed  to. 

Approved  in  dissenting  opinion  in  Childress  v.  State,  51  Tex.  Cr. 
460,  103  S.  W.  867,  majority  holding  in  prosecution  for  r;ape  where  de- 
fendant pleaded  not  guilty  to  offense  but  guilty  to  assault  with  intent 
to  rape  and  was  convicted  of  rape  that  he  cannot  be  heard  to  com- 
plain that  his  plea  was  defective  in  omitting  to  include  words  *'by 
any  persuasion,"  state  not  having  accepted  his  plea. 

Distinguished  in  Childress  v.  State,  51  Tex.  Cr.  458,  103  S.  W.  865, 
holding  in  prosecution  for  rape  where  defendant  pleaded  not  guilty 
to  offense  but  guilty  to  assault  with  intent  to  rape  and  was  convicted 
of  rape  that  he  cannot  be  heard  to  complain  that  his  plea  was  de- 
fective in  omitting  to  include  words  "by  any  persuasion,"  the  state  not 
having  accepted  his  plea. 

32  Tex.  Cr.  284-297,  22  S.  W.  1109,  WILCOZ  ▼.  STATE. 
Jr.dgment  Assessing  Death  Penalty  for  Rape  will  be  Reversed  on 

appeal  where  evidence  raises  presumption  that  defendant  was  not 
seventeen  years  of  age  when  crime  was  committed. 

Reaffirmed  in  Wilcox  v.  State,  33  Tex.  Cr.  393,  26  S.  W.  989. 

32  Tex.  Cr.  298-301,  22  &  W.  1094,  QREEN  v.  STATE. 

Articles  677,  678,  and  685  of  Code  of  Criminal  Procedure  do  not 
require  reversal  where  error  in  charge  excepted  to  is  harmless  or 
beneficial  to  defendant. 

Approved  in  Bohman  v.  State  (Tex.  Cr.),  24  S.  W.  647,  Pierce  v. 
State  (Tex.  Cr.),  24  S.  W.  900,  Clark  v.  State  (Tex.  Cr.),  35  8.  W.  150, 
and  Hopkins  v.  State  (Tex.  Cr.),  53  S.  W.  621,  all  reaffirming  rule; 
Mayes  v.  State,  33  Tex.  Cr.  42,  24  S.  W.  422,  in  murder  trial,  where 
jury  found  lowest  degree,  verdict  will  not  be  set  aside  because  court 
charged  on  previous  grudge  when  there  was  no  evidence  on  that 
issue. 

Charge  Is  Erroneous  Wbicb,  After  Telling  Jury  punishment  for 
robbery,  and  that  where  person  not  over  sixteen  years  of  age  is  con- 
victed of  felony,  and  punishment  is  five  years  or  less,  concludes  that 
if  jury  finds  defendant  guilty,  and  not  over  sixteen  years  old,  punish- 
ment must  be  in  reformatory  "for  life  or  not  less  than  five  years." 

Approved  in  dissenting  opinion,  Ex  parte  Wood,  36  Tex.  Cr.  12, 
34  S.  W.  968,  majority  holding  that  if  jury  fail  to  name  place  of  con- 
finement, court  may  name  it. 

32  Tex.  Cr.  301-307,  23  S.  W.  16,  EX  PARTE  PEARCE. 

If  It  Reasonably  Appears  upon  Trial  for  Habeas  Corpus  that  re- 
lator is  charged  by  indictment  in  state  demanding  his  extradition, 
relator  will  not  be  discharged  because  indictment  is  defective  under 
laws  of  demanding  state. 

Reaffirmed  in  Pierce  v.  Creecy,  210  U.  S.  402,  2»  Sup.  Ct.  Rep.  714, 

52  L.  1121;  Ex  parte  Pierce,  155  Fed.  666;  Ex  parte  Coleman  v.  State, 

53  Tex.  Cr.  99,  113  S.  W.  21;  State  v.  Clough,  71  N.  H.  604,  53  Atl. 
1091;  Webb  v.  York,  79  Fed.  622;  Barranger  v.  Baum,  103  Ga.  477, 
479,  68  Am.  St.  Rep.  124^  126,  30  S.  E.  529,  530;  In  re  Van  Sciever, 


929  NOTES  ON  TEXAS  BEPOBTS.    32  Tex.  Cr.  308-352 

42  Neb.  780,  47  Am.  St.  Bep.  734,  60  N.  W.  1039;  Pearce  v.  State,  155 
IT.  S.  312,  39  L.  166,  15  Sup.  Gt.  Bep.  117.  See  notes,  100  Am.  St. 
Bep.  37;  11  L.  B.  A.  (n.  b.)  426;  28  L.  B.  A.  803. 

Courts  of  Asylum  State  cannot  on  Habeas  Corpus  inquire  into  guilt 
or  innocenee  of  accused. 
See  note,  21  L.  B.  A.  (n.  s.)  940. 

82  Tex.  Cr.  308-311,  40  Am.  8t  Bep.  778,  22  &  W.  1040,  EZ  PABTE 


Charter  Power  of  City  to  Begulate,  segregate,  or  prohibit  bawdy- 
houses  and  variety  theaters  must  be  exercised  in  harmony  with  crimi- 
nal laws  of  state. 

Approved  in  Ayres  v.  Dallas,  32  Tex.  Cr.  610,  25  S.  W.  631,  city 
ordinance  may  declare  it  a  penal  offense  to  serve  liquor  in  a  variety 
theater,  although  state  law  does  not  so  define  it.  See  note,  110  Am. 
St.  Bep.  527. 

32  Tex.  Cr.  819-352,  20  &  W.  1103,  MIIJiEB  v.  STATE. 

Beversal  will  not  be  had  on  Appeal  for  Qualillcation  of  Juror  who 
testified  on  voir  dire  that  he  had  formed  conclusion  as  to  defendant's 
guilt  which  would  not  influence  his  verdict,  unless  record  shows 
character  of  conclusion  and  sources  of  juror's  information. 

Approved  in  Lazenby  v.  State  (Tex.  Cr.),  73  S.  W.  1051,  holding 
no  error  in  not  overruling  motion  when  it  doe&'  not  appear  that  juror 
was  examined  concerning  matters  alleged  to  have  been  stated  by  him 
or  that  he  answered  falsely  concerning  any  of  such  matters;  Ashton 
V.  State,  31  Tex.  Cr.  481,  21  S.  W.  47,  unless  opinion  of  juror  is  fixed, 
he  is  not  disqualified. 

Application  for  Continuance  of  Murder  Trial  to  secure  proof  of 
threats  against  defendant  will  be  denied  where  it  fails  to  show  when 
threats  were  made,  and  when  and  by  whom  communicated. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  635,  21  S.  W.  926,  reaffirm- 
ing  rule;  Jones  v.  State,  37  Tex.  Cr.  434,  35  S.  W.  975,  public  preju- 
dice against  defendant  is  no  ground  for  continuance;  Brooks  v.  State, 
39  Tex.  Cr.  623,  47  S.  W.  641,  instance  when  evidence  set  out  was  too 
general. 

Fact  That  Mob  Assembled  to  Lynch  Defendant  on  day  of  homicide, 
more  than  month  previous  to  trial,  is  ground  for  change  of  venue,  and 
not  for  continuance. 

Approved  in  Adams  v.  State,  35  Tex.  Cr.  294,  33  S.  W.  355,  order 
denying  change  of  venue  will  not  be  considered  on  appeal  unless  evi- 
dence is  set  forth  in  bill  of  exceptions. 

On  Trial  for  Murder  of  Policeman  while  attempting  to  arrest  de- 
fendant, proof  being  made  of  defendant's  threat  to  kill  policeman 
who  might  attempt  to  arrest  him,  and  of  his  exhibition  of  pistol,  evi- 
dence is  admissible  of  purpose  of  policeman  to  arrest  defendant  for 
carrying  pistol,  and  of  their  conversation  with  others  as  to  bad 
character  of  deceased. 

Beaffirmed  in  Miller  v.  State,  31  Tex.  Cr.  639,  21  S.  W.  928;  Hill 
V.  State,  35  Tex.  Cr.  375,  33  S.  W.  1077. 

WhUe  Killing  in  Beslstance  of  Illegal  Arrest  of  ordinary  character 
is  not  justifiable,  such  attempt  to  arrest  may  be  provocation  reducing 
killing  to  manslaughter. 

5  Tex.  Notes — 59 
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Approved  in  Montgomery  v.  State,  43  Tex.  Cr.  308,  65  8.  W.  540^ 
55  L.  B.  A.  866,  the  arresting  officer  must  make  himself  known  as  an 
officer.    See  note,  66  L.  B.  A.  374. 

Homicide  in  Resistance  of  Illegal  Arrest  may  be  murder  in  first 
degree  where  there  are  circumstances  of  deliberation  or  showing  ex- 
press malice. 

Approved  in  Weatherford  v.  State,  31  Tex.  Cr.  535,  21  S.  W.  252, 
when  bystander  is  summoned  by  officer  to  assist  in  arrest,  if  the 
accused  shoots  him  while  making  arrest  in  orderly  manner  it  is 
murder.    See  note,  5  L.  B.  A.  (n.  s.)  820. 

Arrest  Without  Warrant  Becomes  Duty  of  Officer  when  he  is  in- 
formed that  offense  of  carrying  pistol  is  being  committed;  failure  to 
do  so  is  punishable  by  fine. 

Approved  in  McKinney  v.  State  (Tex.  Cr.),  22  S.  W.  147,  an  arrest 
for  carrying  arms  may  be  made  without  a  warrant.  See  note,  66 
li.  B.  A.  363. 

Fact  That  Officers  About  to  Make  Arrest  Prepare  Themselves  to 
meet  anticipated  resistance  is  not  ground  for  action  in  self-defense 
by  person  sought  to  be  arrested. 

See  notes,  5  L.  B.  A.  (n.  s.)  1Q17;  66  L.  B.  A.  369. 

Miscellaneous.— Miller  v.  State,  34  Tex.  Cr.  393,  30  S.  W.  809,  an- 
other phase  of  same  case. 

32  Tex.  Or.  353-354,  22  S.  W.  406,  J0HN80K  v.  STATE. 

Where,  After  Bail  Bond  Oiven,  Principal  Appears  for  Trial,  is  fined 
and  placed  in  jail,  bond  becomes  functus  officio. 

Approved  in  Bobinson  v.  State,  34  Tex.  Cr.  135,  29  S.  W.  789,  sheriff 
cannot  bind  state  by  accepting  check  or  other  property  in  lieu  of 
money  in  payment  of  a  fine. 

32  Tex.  Or.  356-357,  23  S.  W.  690,  MATHEWS  v.  STATE. 

Where  Defendant  Explains  His  Possession  of  alleged  stolen  cattle 
upon  ground  of  purchase,  charge  is  sufficient  which  tells  jury  to 
acquit  if  they  believe  that  defendant  purchased  cattle,  or  if  they 
have  reasonable  doubt  as  to  such  purchase. 

Beaffirmed  in  Jordan  v.  State,  51  Tex.  Cr.  647,  104  S.  W.  901; 
Wheeler  v.  State,  34  Tex.  Cr.  354,  see  30  S.  W.  915;  Holmes  v.  State 
(Tex.  Cr.),  42  S.  W.  980;  Sisk  v.  State  (Tex.  Cr.),  42  S.  W.  987;  Ford 
V.  State,  41  Tex.  Cr.  4,  51  S.  W.  936. 

Becord  mnst  Show  That  Defendant  Beanested  Oonrt  to  instruct 
jury  to  disregard  improper  argument  on  matter  is  not  available  on 
appeal. 

See  note,  46  L.  B.  A.  649. 

32  Tex.  Or.  368-369,  24  &  W.  408,  LOOGINS  v.  STATE. 

Indictment  for  Breaking  into  Jail  to  rescue  prisoners  need  not  use 
terms  "willfully"  and  "force,"  same  not  being  in  statute. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  redundant 
allegations  in  indictment  will  be  treated  as  surplusage. 

32  Tex.  Or.  369-361,  23  &  W.  692,  BUBGE  v.  STATE. 

Bill  of  Exceptions  to  Admission  of  Evidence  must  set  out  grounds- 
of  objection  to  be  considered  on  appeal. 

Beaffirmed  in  Castlin  v.  State  (Tex.  Cr.)^  57  S.  W.  828;  Bobinson 
T,  State  (Tex.  Cr.),  63  S.  W.  876. 
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S2  Tex.  Or.  361-364,  22  S.  W.  687,  HOLMES  v.  STATE. 

Mere  Purpose  on  Part  of  Officer  to  Arrest  Party,  where  the  purpose 
Las  not  been  carried  into  effect  by  actual  arrest,  will  not  render  con- 
fession made  by  party  to  officer  inadmissible  as  evidence. 

Approved  in  Bain  v.  State,  46  Tex.  Cr.  99,  79  S.  W.  814,  and  Con- 
nell  V.  State,  45  Tex.  Cr.  158,  75  S.  W.  517,  both  following  rule. 

52  Tex.  Ot.  364-367,  24  S.  W.  512,  LOGGIN8  v.  STATE. 

It  is  Harmless  Error  for  Court  to  Charge  on  circumstantial  evi- 
dence that  it  must  produce  ''in  effect  a  reasonable  and  moral  certainty 
of  defendant's  guilt,"  instead  of  "the  effect  of  reasonable  and  moral 
certainty." 

Cited  in  note,  48  Am.  St.  Bep.  574. 

« 

32  Tex.  Cr.  370-372,  23  S.  W.  798,  NEELY  v.  STATE. 

Where  Slander  is  Alleged  to  have  Been  Spoken  in  presence  of  M. 
and  W.,  and  divers  other  persons,  allegation  must  be  proved  as  made. 

Beaffirmed  in  Collins  t.  State,  39  Tex.  Cr.  33,  44  S.  W.  847;  Knight 
V.  State  (Tex.  Cr.),  49  S.  W.  383.     Approved  in  Franklin  v.  State, 

53  Tex.  Cr.  550,  110  S.  W.  910,  holding  in  prosecution  for  theft,  where 
indictment  alleged  property  belonged  to  three  certain  persons  and 
proof  showed  it  belonged  to  firm  which  was  composed  of  two  of  the 
persons  named  in  indictment,  that  the  variance  was  fatal. 

Miscellaneous. — Cited  in  Thweatt  v.  State,  49  Tex.  Cr.  619,.  95  S. 
W.  518,  to  point  that  different  offenses  may  be  set  out  in  different 
counts  each  charging  different  misdemeanors. 

32  Tez.  Cr.  873-S77,  23  a  W.  988,  OWEKS  v.  STATE. 

Criminal  Appeal  l8  Properly  Dismissed  upon  showing  that,  pending 
same,  appellant  broke  jail  and  escaped,  though  he  was  afterward 
captured. 

Approved  in  Johnson  v.  State,  41  Tex.  Cr.  11,  54  S.  W.  598,  there 
must  be  a  complete  escape,  and  not  an  attempt  with  recapture;  dis- 
senting opinion.  Ex  parte  Snodgrass  (Tex.  Cr.),  65  S.  W.  1064, 
majority  holding  that  party  is  entitled  to  habeas  corpus  if  he  is  in 
hands  of  sheriff  theoretically  only. 

32  Tez.  Or.  377-379,  23  &  W.  794,  DAVIS  v.  STATE. 

Improper  Remarks  of  Counsel  will  not  be  Koticed  on  Appeal  unless 
it  appear  that  objection  was  made  at  time,  and  court  asked  to  charge 
jury  to  disregard  same. 

Beaffirmed  in  Barber  v.  State,  35  Tex.  Cr.  73,  31  S.  W.  649. 

Evidence  of  Theft  of  Gold  and  Paper  Money  Is  Admissible  on  Trial 
for  theft  of  silver  when  all  was  taken  at  one  and  same  time  and  by 
one  act. 

See  note,  62  L.  B.  A.  316. 

32  Tez.  Or.  379-380,  23  S.  W.  801,  HUGHES  ▼.  STATE. 

Conviction  of  Perjnry  will  be  Beversed  Where  Sole  Evidence  on 
part  of  state  was  circumstantial,  aside  from  letter  of  defendant  ad- 
mitting guilt,  and  court  charged  that  such  letter  stood  as  witness  in 
case,  and  would  .support  conviction,  because  corroborated  by  another 
witness. 

Approved  in  Dickinson  v.  State  (Tex.  Cr.),  63  S.  W.  329,  it  is  error 
to  charge  on  weight  of  evidence. 
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S2  Tez.  Or.  381-382,  23  S.  W.  892,  BBAD8HAW  v.  STATE. 

Defendant  When  Authorized  may  Demand  of  State  an  Election.  J 

Approved  in  Gelber  v.  State,  56  Tez.  Gr.  464,  120  S.  W.  865,  hold* 
ing  where  evidence  showed  two  distinct  offenses  the  state  should  elect  ^ 

or  charge  should  specifically  point  out  and  limit  upon  which  defend-  ' 

ant  is  being  tried;  Walker  v.  State  (Tez.  Or.),  72  S.  W.  402,  holding  ii 

if  defendant  made  motion  requiring  state  to  elect  it  would  have  been 
error  to  refuse  to  grant  same. 

Whether  an  Election  can  be  Beqnired  in  Mindemeanon  where  the 
information  contains  but  one  count,  and  the  evidence  adduced  shows 
more  than  one  offense  of  similar  character,  has  been  questioned.  f 

Cited  in  Wells  v.  State,  52  Tez.  Cr.  153,  105  8.  W.  820,  holding, 
in  prosecution  for  carrying  pistol  where  evidence  developed  two 
different  dates  when  the  alleged  offense  took  place  and  defendant's 
counsel  required  state  to  elect,  which  motion  the  court  overruled  but 
in  charge  confined  jury  to  certain  date,  that  such  charge  was  tanta- 
mount to  election  by  state. 

State  and  not  Defendant  has  Bight  of  Election  when  required. 

Approved  in  Blackwell  v.  State,  51  Tez.  Cr.  25,  100  S.  W.  775,  fol- 
lowing rule. 

Miscellaneous.— Cited  in  Thweatt  v.  State,  49  Tez.  Cr.  619,  95  S. 
W.  518,  to  point  that  different  offenses  may  be  set  out  in  different 
counts  each  charging  different  misdemeanors. 

32  Tez.  Or.  382-385,  23  &  W.  892,  DAVIS  v.  STATE. 

Keeping  Disorderly  House  In  Violation  of  article  341  of  Penal  Code, 
as  amended  by  act  of  1889,  page  33,  is  cognizable  by  justice  court. 

Approved  in  Ez  parte  Smith  (Tez.  Civ.),  43  S.  W.  1000,  each  day 
that  house  is  kept  is  a  separate  offense,  and  where  conviction  is  had 
for  each  day,  the  penalty  must  be  assessed  for  each  day,  and  not  in 
the  aggregate. 

32  Tez.  Or.  385-387,  24  B.  W.  608,  JAMESON  v.  STATE. 

Oontinnance  will  be  Held  Properly  Denied,  where  purpose  was  to 
adduce  testimony  impeaching  prosecuting  witness,  and  no  predicate 
was  laid  at  trial  for  such  impeachment. 

Beaffirmed  in  Bodgers  v.  State,  36  Tez.  Cr.  564,  38  S.  W.  184. 

32  Tez.  Or.  391-404,  23  &  W.  680,  NIOHOLS  v.  STATE. 

Statements  made  to  Ol&cer  Wlille  Defendant  was  Under  Arrest  are 
admissible  in  evidence  when  it  is  proven  without  contradiction  that 
latter  was  duly  warned. 

Beaffirmed  in  Morris  v.  State,  39  Tez.  Cr.  376,  46  S.  W.  256. 

Degree  of  Particularity  Witb  Which  Title  of  Act  should  ezpress  its 
subject  is  not  defined  by  constitution,  and  rests  largely  with  legisla- 
ture. 

Cited  in  note,  79  Am.  St.  Bep.  483. 

Constitutional  Provision  Beqnlxlng  Statute  to  contain  but  one  sub- 
ject, which  shall  be  ezpressed  in  its  title,  should  receive  liberal  con- 
struction. 

Beaffirmed  in  Ez  parte  Hernan,  45  Tez.  Cr.  346,  77  S.  W.  226; 
Batigan  v.  State,  33  Tez.  Cr.  305,  26  S.  W.  408. 

Bnle  Requiring  That  Title  of  Statute  shall  ezpress  its  subject  has 
limited  application  to  criminal  statutes. 

Approved  in  Ez  parte  Segars,  32  Tez.  Cr.  556,  ^5  S.  W.  27,  title 
to  criminal  act  should  receive  a  liberal  construction. 
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Title  of  Act  Amending  Penal  Code  is  Sui&cient  if  it  names  article, 
chapter,  and  title  to  be  amended  without  naming  crime  to  which 
amendment  applies. 

Reaffirmed  in  Tabor  v.  State,  34  Tex.  Cr.  638,  53  Am.  St.  Bep.  726, 

31  S.  W.  662;  Fehr  v.  State,  36  Tex.  Cr.  96,  35  S.  W.  382. 

82  Tex.  Or.  405-407,  24  &  W.  95,  MOOBE  v.  STATE. 

Statement  of  Facts  Filed  After  Adjournment,  without  order  of 
court  to  that  effect,  cannot  be  considered  on  appeal. 

Approved  in  Woods  t.  State  (Tex.  Cr.),  31  S.  W.  666,  in  absence 
of  statement  of  facts,  appeal  will  not  be  considered. 

Where  Perjury  is  Assigned  upon  Two  or  More  Statements  in  the 
same  count  in  the  indictment  proof  of  either  statement  will  support 
a  general  verdict. 

Approved  in  McLaren  v.  State,  4  Ga.  Ap.  646,  62  S.  E.  139,  follow- 
ing rule. 

32  Tex.  Or.  411,  24  &  W.  95,  BBISOOE  v.  STATE. 

On  Trial  for  Oarrytng  a  Pistol  Which  Defendant  Claimed  he  was  re- 
turning to  its  owner,  officer's  statement  that  defendant  said,  shortly 
before,  that  ''C.  had  his  drum  and  he  proposed  to  get  it  or  do  some 
dirt,"  is  proper  rebuttal. 

Approved  in  Hedrick  ▼.  State,  40  Tex.  Cr.  535,  51  S.  W.  253,  in- 
stance of  statement  previously  made  and  held  admissible. 

82  Tex.  Or.  412--413,  24  &  W.  29,  OLABK  v.  STATE. 

Where  Becord  on  Appeal  Fails  to  Show  That  a  Ple|i  in  behalf  of  de- 
fendant was  entered  in  the  court  below,  the  prosecution  wiU  be  dis^ 
missed. 

Approved  in  Sims  v.  State,  49  Tex.  Cr.  199,  91  S.  W.  580,  holding 
error  where  no  plea  was  entered  although  defendant  and  his  counsel 
remained  silent.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

S2  Tex.  Or.  418--414,  23  S.  W.  1107,  MOBGAN  v.  STATE. 

Becognizance  on  Appeal  Which  Becites  That  Defendant  stands 
charged  with  offense  of  disturbance  of  religious  worship,  without  set- 
ting out  essential  elements  of  offense,  is  fatally  defective. 

Beaffirmed  in  Kizzia  t.  State,  38  Tex.  Cr.  320,  43  S.  W.  87. 

82  Tex.  Or.  420-422,  24  S.  W.  98,  MEEKS  v.  STATE. 

In  Inquiry  by  Grand  Jury  as  to  Violation  of  Statute  against  Sunday 
sales,  questions  to  witness,  in  order  to  be  material,  should  be  put,  not 
only  with  reference  to  sales  on  Sunday,  but  also  with  reference  to 
sales  by  persons  enumerated  in  statute. 

Beaffirmed  in  McMurtry  v.  State,  38  Tex.  Cr.  523,  43  S.  W.  1011. 

Testimony  Before  Ghnuid  Jury  upon  Inquiry  as  to  sale  of  liquor  on 
Sunday  is  not  material,  nor  can  perjury  be  assigned  thereon,  where 
sale  was  by  person  not  enumerated  in  statute. 

Approved  in  Hanks  v.  State,  50  Tex.  Cr.  579,  99  S.  W.  1012,  holding 
in  prosecution  for  violation  of  Sunday  law  special  instruction  that 
before  jury  could  convict  they  must  find  defendant  was  merchant,  etc., 
should  have  been  submitted;  Henry  v.  State,  43  Tex.  Cr.  177,  63  S.  W. 
G42,  indictment  for  perjury  need  only  allege  as  material  the  matter 
on  which  the  perjury  is  predicated;  Weaver  v.  State,  34  Tex.  Cr.  555, 
31  B.  W.  401,  instance  where  indictment  insufficient,  card  playing  al- 
leged not  being  prohibited. 
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Time,  Place  and  SuAcleiit  drcnmstances  to  Call  Attantioii  of  wit- 
ness to  transaction  nnder  investigation  should  be  stated  so  he  might 
know  what  he  is  to  testify. 

Approved  in  Lamar  v.  State,  49  Tex.  Cr.  565,  95  S.  W.  511,  following 
rale. 

Where  Questloii  Asked  Witness  is  Tec  Indefinite  and  Oeneral  to  form 
basis  of  such  witness,  it  is  not  sufficient  upon  which  to  predicate  crime 
of  perjury. 

Overruled  in  McDonough  v.  State,  47  Tex.  Cr.  230,  231,  233,  122  Am. 
St.  Rep.  684,  84  S.  W.  594,  595,  596,  holding  false  answer  to  question 
that  might  be  too  general  to  form  basis  for  impeachment  of  witness 
will  constitute  good  assignment  for  perjury. 

32  Tex.  Or.  42&-431,  24  S.  W.  412,  UTZldAN  v.  STATE. 

On  Trial  for  Homicide,  Where  State  has  Been  Permitted  to  prove 
threats  by  defendant  two  years  before  killing,  defendant  should  be 
allowed  to  prove  insulting  conduct  of  deceased  toward  defendant's 
wife  dating  back  to  same  period. 

Reaffirmed  in  Meseer  v.  State,  43  Tex.  Cr.  109,  63  S.  W.  645.  Ap- 
proved in  Willis  v.  State  (Tex.  Cr.),  75  S.  W.  797,  holding  in  prosecu- 
tion for  murder  when  evidence  of  new  insult  is  introduced  in  evidence 
it  opens  the  doorv'ay  to  evidence  of  all  other  insults. 

On  Trial  for  Murder  Where  Old  Omdge  between  parties  is  proven, 
as  well  as  fresh  provocation,  it  is  question  for  jury  whether  killing 
was  result  of  fresh  provocation,  and  defendant  has  right  to  prove 
such  provocation. 

Approved  in  Jones  v.  State,  33  Tex.  Cr.  500,  47  Am.  St.  Rep.  55,  26 
S.  W.  1086,  whether  killing  was  premeditated  or  spontaneous  is  a 
question  for  the  jury. 

Trial  Judge  is  not  Disqualified  Because  He  was  District  Attorney 
when  crime  was  committed  when  he  took  no  part  in  prosecution. 

Approved  in  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  306,  310,  holding 
fact  that  judge  trying  murder  case  was  once  appointed  assistant  dis- 
trict attorney  and  as  such  aided  in  presenting  case  against  accomplice 
does  not  disqualify  him. 

32  Tex.  cr.  4S1-436,  40  Am.  St.  Rep.  786,  24  S.  W.  100,  CARROLL  ▼. 
STATE. 

On  Cross-examination,  Witness  may  be  Asked  Any  Question  which 
tends  to  test  his  accuracy,  veracity,  or  credibility,  or  to  shake  his 
credit,  by  injuring  his  character,  but  he  may  refuse  to  answer,  when 
to  do  so  would  be  to  expose  himself  to  criminal  charge. 

Approved  in  Ingersoll  v.  McWillie,  9  Tex.  Civ.  552,  30  S.  W.  59, 
Hargrove  v.  State,  33  Tex.  Cr.  456,  26  S.  W.  994,  Brittain  v.  State, 
36  Tex.  Cr.  410,  37  S.  W.  758,  Cannon  v.  State,  41  Tex.  Cr.  482,  56 
S.  W.  357,  and  People  v.  Crandall,  125  Cal.  138,  57  Pac.  789,  all 
reaffirming  rule;  Fannin  v.  State,  51  Tex.  Cr.  42,  123  Am.  St.  Rep. 
874,  100  S.  W.  917,  10  L.  R.  A.  (n.  s.)  744,  holding  it  inadmissible 
as  original  testimony  against  defendant  of  moral  turpitude  to  permit 
witness  to  state  that  defendant  told  him  he  had  been  convicted  of 
other  offenses;  Lee  v.  State,  45  Tex.  Cr.  52,  73  S.  W.  408,  holding 
on  impeachment  of  credibility  of  witness,  who  on  his  cross-exami- 
nation admitted  that  he  was  at  one  time  in  jail,  that  it  was  com- 
petent to  admit  and  read  indictments  against  him;  Bearden  v.  State, 
44  Tex.  Cr.  583,  83  S.  W.  19,  holding  credibility  of  defendant  who 
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testified  in  his  own  behalf  may  be  attacked  by  showing  that  at 
one  time  he  had  been  indicted  for  cattle  theft;  McCoy  v.  United 
States,  6  Ind.  Ter.  416,  9S  S.  W.  146,  and  Williams  v.  United  States, 
4  Ind.  Ter.  286,  69  S.  W.  877,  both  holding  it  proper  on  cross-exami- 
nation of  defendant  for  state  to  ask  him  how  many  times  he  had 
been  elected;  Goode  v.  State,  32  Tex.  Cr.  509,  24  S.  W.  102,  witness 
may  be  asked  if  he  has  been  convicted  of  a  felony;  Jackson  v. 
State,  33  Tex.  Cr.  289,  47  Am.  St.  Bep.  34,  26  S.  W.  196,  party  is 
bound  by  answers  on  cross-examination  if  collateral  to  the  issue; 
Hargrove  v.  State,  33  Tex.  Cr.  457,  26  S.  W.  995,  and  Hutchins  v. 
State,  33  Tex.  Cr.  300,  26  S.  W.  400,  accused  may  be  asked  on  cross- 
examination  if  he  has  been  convicted  of  a  felony;  Stewart  v.  State 
(Tex.  Cr.),  38  S.  W.  1145,  evasion  of  local  option  law  is  not  a 
crime  involving- moral  turpitude;  Preston  v.  State,  41  Tex.  Cr.  309, 
53  S.  W.  128,  when  defendant  takes  the  stand  his  evidence  may 
be  used  against  him  at  subsequent  trial;  Flournoy  v.  State  (Tex. 
Cr.),  59  S.  W.  903,  a  witness  cannot  be  impeached  upon  collateral 
issues;  Bennett  v.  State,  43  Tex.  Cr.  243,  64  S.  W.  255,  where  de- 
fendant is  asked  if  he  has  been  convicted  of  a  felony,  it  is  error 
not  to  instruct  that  such  evidence  goes  only  to  his  credibility; 
People  V.  Crandall,  125  Cal.  134,  57  Pac.  787,  witness  cannot  be 
asked  concerning  particular  wrongful  acts.  See  note,  82  Am.  St. 
Bep.  31,  38,  39. 

Limited  in  Pennsylvania  Fire  Ins.  Co.  v.  Faires,  13  Tex.  Civ.  113, 
35  S.  W.  56,  credibility  of  party  in  civil  case  who  testified  in  own 
behalf  cannot  be  impeached  by  testimony  of  others  that  she  is  dis- 
reputable character  and  is  keeping  assignation  house,  where  accused 
not -questioned  thereto  on  cross-examination. 

Cross-ezamlnation  of  Witness  for  Purpose  of  Impeachment  should 
be  kept  in  bounds  by  court,  so  that  inquiry  may  bear  upon  present 
.  character  of  witness. 

Approved  in  Ware  v.  State,  49  Tex.  Cr.  416,  92  S.  W.  1095,  hold- 
ing in  prosecution  for  murder  it  was  error  on  cross-examination 
to  require  defendant  to  testify  that  he  had  been  tried  for  same 
offense  twenty  years  before  in  different  state  as  being  too  remote; 
Bowers  v.  State  (Tex.  Cr.),  71  S.  W.  285,  holding  testimony  that 
defendant  had  seventeen  years  before  been  on  trial  and  that  a  wit- 
ness for  him  was  then  charged  with  perjury  is  not  admissible  as 
affecting  credibility;  Missouri  etc.  By.  Co.  v.  Creason,  101  Tex.  337, 
107  S.  W.  528,  holding  inquiry  must  be  confined  to  testimony  relevant 
to  credibility  of  witness;  Bepublic  of  Hawaii  v.  Luning,  11  Haw. 
393,  holding  extent  to  which  disparaging  questions,  not  relevant  to 
issue,  may  be  put  on  cross-examination  is  discretionary  with  trial 
judge;  Jackson  v.  State,  33  Tex.  Cr.  288,  47  Am.  St.  Bep.  33,  26 
S.  W.  196,  witness  may  be  confronted  with  his  testimony  before 
committing  magistrate. 

On  Oross-examlnation  of  Witness  for  Defendant,  it  is  permissible 
to  elicit  that  he  is  under  indictment  for  theft. 

Approved  in  Chambless  v.  State  (Tex.  Cr.),  24  S.  W.  899,  Texas 
etc.  Coal  Co.  v.  Lawson,  19  Tex.  Civ.  503,  31  S.  W.  849,  Craft  v. 
State  (Tex.  Cr.),  31  S.  W.  368,  White  v.  State,  33  Tex.  Cr.  178,  26 
S.  W.  72,  Tippett  v.  State,  37  Tex.  Cr.  189,  39  S.  W.  121,  Bruce  v. 
State,  39  Tex.  Cr.  27,  44  S.  W.  853,  Crockett  v.  State,  40  Tex.  Cr. 
178,  49  8.  W.  393,  and  Payne  v.  State,  40  Tex.  Cr.  292,  50  S.  W. 
363,  all  reaffirming  rule;  Jenkins  y.  State,  45  Tex.  Cr.  177,  75  S.  W* 
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813,  holding  defendant  as  witness  «annot  be  impeached  hy  proof  of 
his  connection  with  thefts,  where  no  charge  of  theft  has  ever  been 
preferred  against  him;  Jennings  v.  State,  42  Tex.  Cr.  83,  57  S.  W. 
644,  Keaton  v.  State,  41  Tex.  Cr.  632,  57  S.  W.  1128,  Welch  ▼. 
Commonwealth  (Ky.  Ap.),  60  S.  W.  1120,  Wallace  v.  State,  41  Fla. 
576,  26  So.  722,  and  Jackson  v.  State,  33  Tex.  Cr.  287,  47  Am. 
St.  Bep.  32,  26  S.  W.  196,  all  holding  defendant  making  himself  a 
witness  is  subject  to  all  rales  of  cross-examination;  Linz  v.  Skinner, 
11  Tex.  Civ.  513,  32  S.  W.  915,  allowing  witness  to  be  questioned 
regarding  other  recent  indictments  against  him;  Texas  Brewing 
Co.  V.  Dickey  (Tex.  Civ.),  43  S.  W.  578,  such  evidence  is  admissible, 
but  witness  may  explain  it. 

Distinguished  in  Hill  v.  Dons  (Tex.  Civ.),  37  S.  W.  639,  holding 
error  to  require  witness  to  answer  whether  he  has  been  indicted 
for  a  crime. 

82  Tex.  Or.  436-441,  24  8.  W.  418,  BELL  v.  STATE. 

Aftbr  Accused  has  Been  Placed  upon  Trial,  every  step  taken  to 
secure  his  conviction  must  be  in  conformity  with  law,  and  he  must 
be  present  during  entire  trial,  unless  he  waive  his  presence. 

Beaffirmed  in  Chapman  v.  State,  42  Tex.  Cr.  138,  57  S.  W.  966; 
Cline  V.  State,  36  Tex.  Cr.  342,  61  Am.  St.  Bep.  858,  36  S.  W.  1103. 

Distinguished  in  Killman  v.  State,  53  Tex.  Cr.  575,  112  S.  W.  95, 
holding,  where  defendant  voluntarily  retired  from  courtroom  to  a 
closet  for  a  few  moments  during  argument  of  his  counsel,  that  the 
same  did  not  vitiate  verdict;  Cason  v.  State,  52  Tex.  Cr.  224,  225, 
106  S.  W.  339,  340,  holding,  where  evidence  was  introduced  after 
defendant  had  left  courtroom,  the  court  having  charged  jury  that 
he  could  not  consider  same,  that  there  was  no  error. 

In  Order  to  Secure  New  Trial  because  clothes  worn  by  defendant 
at  time  of  homicide  were  carried  by  jury  into  jury-room,  it  must 
appear  that  jury  received  testimony  therefrom  other  than  that  ad- 
duced at  trial,  to  probable  prejudice  of  defendant. 

Approved  in  Spencer  v.  State,  34  Tex.  Cr.  246,  30  S.  W.  47,  reaf- 
firming rale;  Ledbetter  v.  State,  35  Tex.  Cr.  198,  32  S.  W.  904,  hide 
of  cow  may  be  exhibited  to  jury  to  prove  brand;  Spears  v.  State, 
41  Tex.  Cr.  532,  56  S.  W.  348,  the  bill  of  exception  must  show  in  what 
connection  the  clothes  were  shown  to  the  jury. 

82  Tex.  Or.  441-144,  24  &  W.  512,  MABTIK  V.  STATE. 

Bill  of  Exceptions  to  Exclusion  of  Evidence  should  state  purpose 
for  which  same  was  offered. 

Beaffirmed  in  Upton  v.  State,  48  Tex.  Cr.  292,  88  S.  W.  213;  Tullia 
V.  State  (Tex.  Cr.),  28  S.  W.  199;  Ogle  v.  State  (Tex.  Cr.),  58  S.  W. 
1004;  Bodgers  v.  State,  34  Tex.  Cr.  613,  31  8.  W.  651. 

Bequested  Instructions  are  Properly  Eefused  when  general  charge 
sufficiently  presents  law  of  case. 

Approved  in  Anderson  v.  State,  34  Tex.  Cr.  97,  29  S.  W.  384,  in 
misdemeanor  cases  conviction,  unless  charge  radically  wrong,  will 
not  be  reversed  in  absence  of  exception  and  request  for  special 
charge.     See  note,  69  L.  B.  A.  213. 

Where  Evidence  on  Trial  for  Theft  is  Circumstantial,  refusal  of 
court  to  give  properly  drawn  and  requested  charge  upon  circumstan- 
tial evidence  is  reversible  error,  although  charge  is  of  misdemeanor. 

Beaffirmed  in  Bobertson  v.  State  (Tex.  Cr.),  26  S.  W.  728. 
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82  Tez.  Or.  444-446,  24  8.  W.  286,  TOLIVEB  v.  STATR 

Indictment  for  Resisting  Ezecntion  of  Warrant  of  Arrest  should 
be  quashed  where  warrant  set  out  issued  from  justice  court  to 
"sheriff  or  any  constable  of  county." 

Eeaffirmed  in  Ex  parte  Brown,  43  Tex.  Cr.  47,  64  S.  W.  250. 

Where  Warrant  is  Illegal  Oi&cer  cannot  Ezecate  It. 

Approved  in  Fulkerson  v.  State,  43  Tex.  Cr.  589,  67  S.  W.  502, 
information  for  resisting  legal  warrant  of  arrest  which  sets  out  war- 
rant describing  offense  as  "gaming"  charges  no  offense,  as  warrant 
was  not  legal  warrant. 

82  Tex.  Cr.  447-451,  24  8.  W.  282,  BOaEBS  V.  STATE. 

Miscellaneous. — Carson  v.  State  (Tex.  Cr.),  24  S.  W.  643,  referred 
to  as  a  companion  case. 

82  Tez.  Cr.   461-459,  24  8.  W.  511,  THBEADGOiL  v.  STATE. 

On  Trial  for  Theft  of  Bed  It  is  not  Error  to  Befuse  to  Permit 
Defendant  to  prove  that  month  after  he  claimed  he  purchased  bed 
he  told  a  witness  of  his  purchase. 

See  note,  12  L.  B.  A.  (n.  s.)  216. 

82  Tex.  Cr.  459^63,  24  8.  W.  289,  EX  PABTE  BUBGE. 

Failure  of  County  Commissioners'  Court  to  make  order  declaring 
result  of  local  option  election  at  proper  time  will  not  avoid  election, 
but  court  may  amend  record,  and  make  order  at  subsequent  term. 

Approved  in  Ex  parte  Walton,  45  Tex.  Cr.  75,  74  8.  W.  314, 
State  V.  Harvey,  11  Tex.  Civ.  693,  33  S.  W.  886,  Barham  v.  State, 
41  Tex.  Cr.  189,  53  8.  W.  110,  all  reaffirming  rule;  Oxley  v.  Allen, 
49  Tex.  Civ.  97,  107  a  W.  949,  holding  fact  that  more  than  one 
day  elapsed  since  holding  local  option  election,  etc.,  will  not  de- 
prive commissioners'  court  from  declaring  result;  Adams  v.  Kelley, 
17  Tex.  Civ.  482,  44  S.  W.  529,  mandamus  will  not  lie  to  compel 
judge  to  order  a  new  election  when  publication  of  result  w£»  not 
made;  Loveless  v.  State  (Tex.  Cr.),  49  S.  W.  602,  it  will  be  presumed 
that  order  was  made  at  earliest  practicable  time  after  the  election. 

Aa  to  Statutory  Procedure  Prior  to  Election,  a  strict  compliance 
with  requirements  must  be  shown. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  ^41,  96  S.  W.  21, 
following  rule. 

82  Tex.  Cr.  463-467,  24  8.  W.  514,  KINO  v.  STATE. 

Unless  Injury  Appears,  Beversal  will  not  be  had  for  improper 
remarks  of  county  attorney,  which,  upon  objection,  were  withdrawn 
by  court,  and  jury  instructed  to  disregard  same. 

Beaffirmed  in  Dudley  v.  State,  40  Tex.  Cr.  35,  48  S.  W.  180.  See 
note,  46  L.  B.  A.  650. 

32  Tex.  Cr.  473-474,  24  8.  W.  297,  JAIME8  v.  STATE. 

Whether  Facts  Proven  are  Sufficient  to  show  fraudulent  conversion 
by  bailee  is  question  for  jury. 

Beaffirmed  in  Diffin  v.  State  (Tex.  Cr.),  63  S.  W.  129.  Approved 
in  Dobbs.  v.  State,  51  Tex.  Cr.  116,  100  8.  W.  948,  reversing  con- 
viction for  murder  because  court  gave  charge  that  was  upon  weight 
of  evidence. 

Distinguished  in  Worsham  v.  State,  56  Tex.  Cr.  259,  120  S.  W. 
443,    holding   in   prosecution   for    theft,   where    defendant   admitted 
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possession  of  property,  but  claimed  that  his  possession  thereof  was 
obtained  in  such  manner  as  not  to  constitute  theft,  that  it  was  not 
error  to  refuse  to  charge  on  circumstantial  evidence. 

32  Tez.  Or.  474^76,  24  8.  W.  407,  HAIJ.  v.  STATE. 

Where  Indictment  for  Keeping  Disorderly  House  charges  different 
days  in  separate  counts,  conviction  may  be  had  upon  each  count 
upon  same  trial. 

Reaffirmed  in  Thweatt  v.  State,  49  Tex.  Cr.  619,  95  S.  W.  518; 
Scales  V.  State,  46  Tex.  Cr.  301,  108  Am.  St.  Rep.  1014,  89  S.  W. 
948,  66  L.  R.  A.  730;  Witherspoon  v.  State,  39  Tex.  Cr.  67,  68,  44 
S.  W.  164. 

82  Tex.  Cr.  479-481,  24  8.  W.  280,  MITCHELL  v.  STATE. 

Burglary  With  Intent  to  Rape  cannot  be  Established  unless  proof 
shows  entrance  with  specific  intent  to  have  carnal  knowledge  of 
prosecutrix,  without  her  consent,  by  force,  fraud,  or  threats. 

Approved  in  Scott  v.  State,  51  Tex.  Cr.  7,  100  S.  W.  159,  holding 
where  evidence  showed  no  force  or  threats,  etc.,  conviction  for  as- 
sault to  rape  could  not  be  sustained;  Mason  v.  State,  47  Tex.  Cr. 
404,  83  S.  W.  690,  reversing  in  prosecution  for  burglary  with  intent 
to  rape  where  evidence  did  not  show  intent. 

Distinguished  in  State  v.  Moon,  62  Kan.  804,  64  Pac.  610,  instance 
of  evidence  regarding  entrance  of  tramp  in  farmhouse  held  sufficient 
to  show  intent  to  rape  farmer's  wife. 

32  Tez.  Cr.  482--498,  24  &  W.  604,  80WELL  v.  STATE. 

It  is  Beyersible  Error  When  Excepted  to,  and  Special  Charge  re- 
quested for  court  in  trial  for  assault  with  intent  to  murder,  to  fail 
to  submit  aggravated  aseault  when  such  phase  is  presented  by  evi- 
dence. 

Reaffirmed  in  Rice  v.  State,  51  Tex.  Cr.  2d3,  103  S.  W.  1172; 
Slaughter  r.  State,  34  Tex.  Cr.  84,  29  S.  W.  162. 

Court  is  not  Limited  and  Bestricted  by  Testimony  of  defendant 
as  to  issues  to  be  submitted. 

Approved  in  Keith  v.  State,  50  Tex.  Cr.  67,  94  S.  W.  1046,  fol- 
lowing rule. 

Defendant  is  Entitled  to  Charge  on  All  Testimony  introduced  and 
it  is  immaterial  from  what  source  it  comes. 

Approved  in  Venters  v.  State  (Tex.  Cr.),  83  S.  W.  835,  holding 
in  prosecution  for  murder  that  it  was  error  to  refuse  to  charge  on 
manslaughter  where  the  testimony  introduced  by  state  would  re- 
duce crime  to  manslaughter. 

32  Tex.  Cr.  498-503,  23  S.  W.  893,  SHIELDS  V.  STATE. 

To  Establish  Assault  With  Intent  to  Bape,  proof  must  show 
specific  intent  to  have  carnal  knowledge  of  woman  without  her 
consent,  and  by  use  of  sufficient  force  to  overcome  any  resistance 
she  might  make. 

Reaffirmed  in  Collins  v.  State,  52  Tex.  Cr.  458,  107  S.  W.  853; 
Cotton  V.  State,  52  Tex.  Cr.  57,  105  S.  W.  187;  Porter  v.  State,  33 
Tex.  Cr.  387,  26  S.  W.  626;  Dockery  v.  State,  35  Tex,  Cr.  490,  34 
S.  W.  281;  Price  v.  State,  36  Tex.  Cr.  146,  35  S.  W.  989. 
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82  Tex.  Cr.  504-^05,  24  S.  W.  411,  JOHNSON  V.  STATE. 

Article  399,  Penal  Oode,  is  Violated  if  Either  a  Prostitate  is  know- 
ingly employed,  or  hj  permitting  such  woman  to  conduct  herself  in 
an  indecent  manner. 

Approved  in  State  v.  Steen,  125  Iowa,  313,  101  N.  W.  98,  holding 
in  prosecution  for  keeping  house  of  ill-fame  it  is  not  necessary  to 
show  acts  of  sexual  intercourse,  but  conviction  may  be  based  from 
circumstances  showing  strong  inference  of  guilt. 

82  Tex.  Cr.  605-^09,  24  S.  W.  102,  (K>ODE  v.  STATE. 

Where  Witness  has  Been  Impeached  by  Proof  of  contradictory 
statements  made  out  of  court,  he  may  be  corroborated  by  proof  that 
on  night  after  occurrence  he  made  statements  in  accordance  with 
his  testimony. 

Approved  in  Kimball  v.  State,  37  Tex.  Cr.  231,  66  Am.  St.  Bep. 
801,  39  S.  W.  298,  reaffirming  rule;  Martin  v.  State,  41  Tex.  Cr. 
244,  53  S.  W.  849,  continuance  is  properly  refused  where  testimony 
of  absent  witness  would  only  impeach  complaining  witness;  Cannon 
V.  State,  41  Tex.  Cr.  482,  56  S.  W.  357,  witness  may  be  asked  any- 
thing on  cross-examination  touching  his  credibility  as  a  witness. 

Distinguished  in  Ellington  v.  State,  48  Tex.  Cr.  393,  88  S.  W.  363, 
holding  rule  not  applicable  where  state  introduced  the  testimony  as 
a  confession  and  not  as  impeaching  testimony. 

Witness  cannot  be  Impeached  by  Proof  that  he  has  been  fined, 
and  has  not  paid  his  fines,  unless  crime  of  which  he  was  convicted 
involved  moral  or  legal  turpitude. 

Approved  in  Brittain  v.  State,  36  Tex.  Cr.  410,  37  S.  W.  758,  re- 
affirming rule;  Curtis  v.  State,  46  Tex.  Cr.  482,  81  S.  W.  29,  holding 
in  prosecution  for  perjury  that  defendant  should  have  been  allowed 
to  show  that  one  of  the  two  witnesses  for  state  had  been  convicted 
for  whipping  his  wife;  White  v.  State,  33  Tex.  Cr.  178,  26  S.  W. 
72,  witness  may  be  asked  for  purpose  of  impeachment  if  he  has 
been  convicted  of  a  felony;  Hutchins  v.  State,  33  Tex.  Cr.  300,  26 
S.  W.  400,  Wallace  v.  State,  41  Fla.  566,  26  So.  719,  Jackson  v. 
State,  33  Tex.  Cr.  287,  47  Am.  St.  Rep.  32,  26  S.  W.  196,  witness 
may  be  impeached  by  being  asked  if  he  has  been  arrested  or  con* 
victed  of  a  crime  involving  legal  and  moral  turpitude;  Peryda  v. 
State  (Tex.  Cr.),  35  S.  W.  981,  witness  may  be  asked  for  purpose 
of  impeachment  if  he  is  under  indictment  for  burglary;  Stewart  v. 
State  (Tex.  Cr.),  38  S.  W.  1145,  for  violation  of  local  option  wit- 
ness cannot  be  asked  if  he  has  been  arrested  for  like  offense;  Fitz- 
patrick  v.  State,  37  Tex.  Cr.  30,  38  S.  W.  808,  evidence  of  convic- 
tion of  misdemeanor  not  admissible;  Chambless  v.  State  (Tex.  Cr.), 
24  S.  W.  899,  witness  may  be  impeached  by  showing  conviction  of 
a  misdemeanor  under  indictment  charging  a  felony.  See  note,  82 
Am.  St.  Eep.  37. 

82  Tex.  Cr.  509^11,  24  S.  W.  642,  JAMES  v.  STATE. 

Defendant  cannot  be  Convicted  for  Theft  Merely  Because  Hia 
Explanation  as  to  his  possession  of  stolen  property  is  shown  abso- 
lutely to  be  false. 

Approved  in  Hart  v.  State,  47  Tex.  Cr,  158,  82  S.  W.  653,  follow- 
ing rule. 
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82  Tex.  Or.  517-^18,  24  a  W.  009,  WALEEB  v.  STATE. 

Bond  Executed  for  Appearance  of  Defendant  for  Offense  Stated  in 
disjunctive  is  null  and  will  not  support  judjpnent  of  forfeiture. 

Approved  in  Hannon  v.  State,  48  Tex.  Cr.  201,  »7  S.  W.  152, 
where  on  appeal  from  conviction  recognizance  did  not  conform  with 
Code  Criminal  Procedure,  article  887,  and  appeal  was  dismissed, 
judgment  of  forfeiture  of  recognizance  cannot  be  taken;  Lewellen 
V.  State,  64  Tex.  Cr.  641,  114  S.  W.  1179,  applying  rule  where  in- 
dictment charged  one  with  carrying  pistol  on  or  about  his  person. 

32  Tex.  Or.  619-621,  24  S.  W.  904,  EBWIN  v.  STATE. 

Party  cannot  Impeach  His  Own  Witness  by  Proof  of  Contradictory 
Statements^  except  where  his  testimony  is  injurious  to  such  party. 

Reaffirmed  in  Skeen  v.  State,  51  Tex.  Cr.  40,  100  S.  W.  771;  Smith 
V.  State,  45  Tex.  Cr.  521,  78  S.  W.  520;  Knight  v.  State  (Tex.  Cr.), 
65  S.  W.  89;  State  v.  Steevcs,  29  Or.  105,  43  Pac.  952.  Approved 
in  Casey  v.  State,  49  Tex.  Cr.  175,  90  S.  W.  1018,  holding,  where 
a  defendant's  witness  was  interrogated  on  cross-examination  about 
matters  not  brought  out  by  defense,  that  such  witness  became  state's 
witness  in  regard  to  new  matter  and  having  denied  statements 
imputed  to  him  could  not  be  impeached;  dissenting  opinion  in  South- 
worth  V.  State,  52  Tex.  Cr.  537,  109  S.  W.  136,  majority  holding, 
in  prosecution  for  violation  of  local  option  law,  no  error  for  counsel 
for  state  who  claimed  surprise  to  ask  his  own  witness,  who  was 
unwilling  to  answer  questions,  if  the  witness  did  not  tell  him 
that  the  stuff  he  bought  from  defendant  looked  like  beer.  See  note, 
82  Am.  St.  Bep.  57,  62. 

32  Tex.  Or.  621-524,  24  S.  W.  898,  McLEAN  V.  STATE. 

On  Joint  Trial  of  Two  Defendants  for  Adultery,  where  each  is 
represented  by  separate  counsel,  and  there  is  conflict  in  testimony 
of  number  of  witnesses,  it  is  error  to  limit  counsels'  argument  to 
seventeen  minutes  each. 

Approved  in  Taylor  v.  State  (Tex.  Cr.),  42  S.  W.  288,  bill  of  ex- 
ception should  show  affirmatively  that  court  unreasonably  limited 
the  argument.    See  note,  46  Am.  St.  Rep.  27. 

Distinguished  in  Reagan  v.  St.  Louis  Transit  Co.,  180  Mo.  140, 
79  S.  W.  444,  holding  in  suit  for  damages,  where  court  limited 
argument  to  twenty  minutes  but  on  plaintiff's  exception  reduced  it 
to  fifteen  minutes,  that  time  allowed  does  not  indicate  abuse  of 
court's  discretion  as  would  authorize  a  reversal  of  judgment  for  de- 
fendant. 

On  Joint  Prosecution  and  Trial  of  Husband  and  Another  Woman 
for  adultery  the  wife  of  man  is  not  competent  as  witness  against 
parties. 

See  note,  106  Am.  St.  Rep.  770. 

S2  Tex.  Or.  624-526,  24  S.  W.  894,  BIOHABDSON  v.  STATE. 

In  Prosecntion  for  Murder  It  is  Error  to  Instruct  Jury  that  when 
an  injury  is  caused  by  violence  the  intent  to  injure  is  presumed 
and  the  burden  of  proof  is  upon  person  inflicting  injury  to  show 
innocent  intent. 

Approved  in  Ratliff  v.  State  (Tex.  Cr.),  78  S.  W.  936,  holding  on 
trial  for  violation  of  local  option  law  that  charge  which  states  that 
it  is  for  defendant  to  establish  facts  upon  which  he  relies  to  excuse 
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or  justify  prohibited  act  is  gronnd  for  reveroal.    See  note,  102  Am. 
St.  Bep.  673. 

32  Tez.  Cr.  526-^27,  24  &  W.  908,  STINNETT  y.  STATE. 

On  Trial  for  Burglary  With  Intent  to  Murder  it  is  necessary, 
under  such  an  indictment,  to  define  murder  and  malice. 

Approved  in  State  v.  Tough,  12  N.  D.  434,  96  N.  W.  1028,  holding 
in  prosecution  for  burglary  where  the  accused  was  charged  with 
breaking  in  car  with  intent  to  steal  that  he  was  entitled  to  have  jury 
instructed  as  to  statutory  definition  of  larceny. 

82  Tex.  Or.  530^33,  24  8.  W.  893,  SWINE  v.  STATE. 

Indictment  for  Theft  of  Animal  which  has  been  estrayed  should 
allege  ownership  in  party  estraying  it. 

See  note,  21  L.  B.  A.  (n.  s.)  315. 

32  Tez.  Cr.  534-635,  25  a  W.  123,  WIUJS  v.  STATE. 

Prisoner  Who  Sets  Fire  to  Oalaboose  in  order  to  secure  his  escape 
commits  arson. 

See  notes,  71  Am.  St.  Bep.  268;  101  Am.  St.  Bep.  25. 

82  Tez.  Cr.  535-552,  40  Am.  St.  Bep.  791,  25  S.  W.  21,  DAWSON  v. 
STATE. 

On  Trial  for  Burglary,  There  is  No  Error  in  admission  of  evidence 
of  cognate  crimes  to  show  system,  motive,  etc.,  where  charge  prop- 
erly limits  effect  of  such  evidence,  and  admits  of  conviction  only 
upon  offense  charged. 

Approved  in  Dawson  v.  State,  34  Tez.  Cr.  264,  30  S.  W.  224,  it  is 
error  to  refuse  continuance  asked  for  purpose  to  secure  evidence  that 
a  witness  for  prosecution  is  a  co-principal  or  accomplice.  See  notes, 
105  Am.  St.  Bep.  1000,  1002;  101  Am.  St.  Bep.  519;  62  L.  B.  A.  298. 

82  Tez.  Cr.  553-557,  25  a  W.  26^  EX  PABTE  SEOABa 

Where  Petition  for  Local  Option  Election  sets  out  bounds  of  pro- 
posed district,  and  commissioner's  court,  acting  thereon,  finds  that  all 
signers  are  residents  of  said  district,  and  orders  election  for  metes 
and  bounds  set  out  in  petition,  law  is  complied  with. 

Beafltoned  in  Ex  parte  Williams,  85  Tex.  Cr.  79,  31  S.  W.  653. 

Title  63  of  the  Bevlsed  Statutes  was  not  Bepealed  by  act  of  April 
1,  1887,  which  merely  amended  certain  articles  and  added  others. 

Approved  in  Aaron  v.  State,  34  Tez.  Cr.  106,  29  S.  W.  268,  reaf- 
firming rule;  Batigan  v.  State, -33  Tex.  Cr.  306,  26  S.  W.  409,  the 
Penal  Code  remains  the  law  no  matter  how  much  amended. 

Local  Option  Law  of  1898  is  not  invalidated  because  its  title  fails 
to  state  that  it  purported  to  amend  title  63  of  Bevised  Statutes,  as 
amended  by  act  of  1887. 

Beaffirmed  in  Kimberly  v.  Morris,  10  Tez.  Civ.  596,  31  S.  W.  811. 

Titles  to  Acts^  Especially  Criminal  Act8»  should  receive  liberal  con- 
struction. 

Beaffirmed  in  Fehr  v.  State,  36  Tez.  Cr.  96,  35  S.  W.  382. 

Local  Option  Law  of  1893  is  not  Inyalld  for  failure  to  provide  pen- 
alty, since  its  reference  to  "Penal  Code"  for  penalties  means  Penal 
Code  as  amended  by  act  of  1887. 

Beaffirmed  in  Dane  v.  State,  36  Tez.  Cr.  88,  35  S.  W.  663;  Jordan 
▼.  State,  37  Tez.  Cr.  223,  39  S.  W.  110;  Pitner  v.  State,  37  Tez.  Cr. 
273,  39  S.  W.  663;  Smith  v.  State  (Tez.  Cr.),  49  S.  W.  374. 
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Local  Option  Election  Is  not  Avoided  hj  showing  thirty  days  after 
it  was  held  that  vote  was  taken  in  one  precinct  at  place  other  than 
that  provided  in  order,  it  not  appearing  that  fair  vote  was  not  taken. 

Approved  in  Segars  v.  State  (Tex.  Cr.),  51  S.  W.  238,  and  May 
V.  State,  43  Tex.  Cr.  60,  63  S.  W.  133,  reaffirming  rule;  Ex  parte 
Mayes,  39  Tex.  Cr.  40,  44  S.  W.  831,  failure  of  commissioner  to  desig- 
nate polling  place  will  not  render  election  void  when  there  is  no  evi- 
dence that  any  elector  was  debarred  from  voting. 

Miscellaneous. — Jordan  v.  State  (Tex.  Cr.),  39  S.  W.  110,  Wilson 
▼.  State  (Tex.  Cr.),  55  S.  W.  68,  both  holding  article  378,  Penal  Code, 
provides  penalty  for  such  sale  in  subdivisions  of  a  county  other  than 
justices'  precincts,  cities  or  towns. 

32  Tex.  Cr.  557-661,  25  S.  W.  24,  PILCHEB  V.  STATE. 

On  Trial  for  Aggravated  Assault,  proof  is  admissible  as  res  gestae 
of  statements  by  prosecutrix  ten  minutes  after  occurrence  to  effect 
that  defendant  had  kicked  her,  and  as  to  nature  of  wounds. 

Approved  in  Hobbs  v.  State,  55  Tex.  Cr.  302,  17  S.  W.  813,  apply- 
ing rule  to  declaration  made  by  deceased  in  answer  to  questions 
shortly  after  he  had  been  shot;  Collins  v.  State,  46  Neb.  44,  64  N.  W. 
434,  refusing  declaration  of  deceased  made  thirty  minutes  after  re- 
gaining consciousness. 

32  Tex.  Or.  561--663,  25  a  W.  20,  LOAKMAK  v.  STATE. 

Bill  of  Exceptions  to  Exclusion  of  Testimony  should  state  purpose 
for  which  it  was  offered,  as  well  as  show  its  relevancy. 

Beaffirmed  in  Tullis  r.  State  (Tex.  Cr.),  28  S.  W.  199. 

S2  Tex.  Cr.  663-565,  26  a  W.  22,  LOAKMAN  v.  STATE. 

Under  Articles  712  and  713  of  Penal  Code,  it  is  not  good  plea  in 
bar  of  prosecution  for  burglary  that  defendant  has  already  been  con- 
victed of  theft  of  articles  taken  in  burglary. 

Approved  in  Adams  v.  State  (Tex.  Cr.),  62  S.  W.  1059,  conviction 
of  burglary  does  not  bar  prosecution  of  charge  of  assault  with  intent 
to  commit  burglary. 

Where  Party  is  Oharged  in  Separate  Indictments  for  Burglary  and 
the  theft  committed  after  the  burglarious  entry  a  conviction  for  one 
is  no  bar  to  other. 

Approved  in  Bichardson  v.  State  (Tex.  Cr.),  75  S.  W.  505,  follow- 
ing rule.    See  note,  92  Am.  St.  Bep.  151,  152. 

82  Tex.  Or.  566-667,  26  S.  W.  126,  BOLUNS  V.  STATE. 

Application  for  Continuance  of  Trial  for  Theft  of  Saddle,  to  enable 
defendant  to  prove  by  named  witness  that  "he  traded  for  saddle,"  is 
properly  denied  because  vague  and  indefinite. 

Approved  in  Emmerson  v.  State,  33  Tex.  Cr.  90,  25  S.  W.  289,  ap- 
plication based  upon  fact  that  absent  witness  would  testify  that  he 
saw  defendant  purchase  for  valuable  consideration,  held  too  indefinite. 

On  Trial  for  Theft  of  Saddle,  "market  value"  is  properly  proven 
by  evidence  that  actual  value  was  twenty-two  dollars,  and  that  since 
owner  recovered  it  he  has  refused  that  sum  for  it. 

Beaffirmed  in  Biley  v.  State  (Tex.  Cr.),  29  S.  W.  40.  Cited  in 
Davis  V.  State  (Tex.  Cr.),  69  S.  W.  74,  arguendo. 
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32  Tex.  Cr.  568-670,  40  Am.  St.  Bep.  705,  25  8.  W.  426,  McKENZIE 
T.  STATE. 

Whartf  upon  Trial  XTndtr  Indictment  Containing  Several  Counts* 
distinct  transactions  are  developed,  state  should  be  required,  upon 
defendant's  request,  to  elect  upon  which  count  to  proceed. 

Approved  in  Blackwell  v.  State,  51  Tex.  Cr.  25,  100  S.  W.  776,  fol- 
lowing rule. 

IMstinguished  in  Moore  v.  State,  37  Tex.  Cr.  559,  40  S.  W.  288,  state 
need  not  elect  under  which  of  two  counts  it  will  prosecute  when  evi- 
dence supports  both. 

Elements  of  Offense  of  Bringing  Stolen  Property  into  State  are  that 
acts  and  intent  must  constitute  theft  under  laws  of  a  country  where 
property  was  taken,  as  well  as  under  laws  of  state,  and  that  property 
be  brought  within  state. 

Approved  in  Beard  v.  State,  47  Tex.  Cr.  189,  83  S.  W.  825,  and  Bink 
V,  State,  50  Tex.  Cr.  454,  98  8.  W.  251,  both  following  rule.  See 
notes,  54  Am.  St.  Bep.  873;  53  Am.  St.  Bep.  854. 

Unrecorded  Brand  is  not  Evidence  That  Owner  of  Brand  has  man- 
agement and  control  of  animal  bearing  it. 

Reaffirmed  in  Chowning  v.  State,  41  Tex.  Cr.  85,  51  S.  W.  949. 

In  Oase  of  Crime  Committed  by  Several  Persons,  when  once  con- 
spiracy or  combination  is  established,  act  or  declaration  of  one  con- 
spirator or  accomplice  in  prosecution  of  enterprise  is  evidence  against 
all. 

Approved  in  State  v.  Walker,  124  Iowa,  421,  100  N.  W.  357,  and 
Bichards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  both  following  rule. 
See  notes,  42  Am.  St.  Bep.  874;  48  Am.  St.  Bep.  296;  109  Am.  St. 
Bep.  159. 

.  After  Conspiracy  is  Ended,  Acts  or  Doclaratiotts  of  one  conspirator 
are  not  evidence  against  his  fellows. 

Approved  in  Pryor  v.  State,  40  Tex.  Cr.  645,  51  S.  W.  375,  after 
arrest,  confession  of  one  co-principal  cannot  be  used  against  others. 

32  Teoc  Cr.  580-^82,  25  S.  W.  291,  HYATT  v.  STATE. 
When  Defendant  Oives  Beasonable  Explanation  of  Possession  of 

stolen  property  and  state  fails  to  establish  its  falsity  beyond  a  rea- 
sonable doubt,  the  accused  must  be  acquitted.  See  note,  101  Am.  St. 
Bep.  523. 

32  Tex.  Cr.  585-503,  25  S.  W.  421,  COCEEBELL  v.  STATE. 

On  Trial  for  Mnrder,  Court  Properly  Excludes  Defendant's  Account 
of  killing  made  after  he  had  ridden  seven  miles  from  scene  thereof, 
no  showing  being  made  as  to  interval  of  time  which  had  elapsed. 

Approved  in  Bass  v.  State  (Tex.  Cr.),  65  S.  W.  920,  in  a  murder 
trial,  when  state  offers  no  testimony  to  prove  flight,  the  exclusion  of 
testimony  showing  defendant's  voluntary  surrender,  if  error,  is  harm- 
less. 

General  Charge  That  Jury  is  Judge  of  Credibility  of  Witnesses 
and  "may  consider  intelligence,  interest,  apparent  bias,  or  prejudice 
ef  witnesses,"  is  not  defective  because  pointing  out  defendant  and 
wife,  who  were  witnesses. 

Beaffirmed  in  McGrath  v.  State,  35  Tex.  Cr.  424,  34  S.  W.  130; 
Harrell  v.  State,  37  Tex.  Cr.  615,  40  S.  W.  800.  See  note,  19  L.  B. 
A.  (n.  8.)  816. 
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It  IB  Proper  for  Court  to  Overrule  Motion  for  New  Trial  predi- 
cated upon  alleged  opinion  of  juror  expressed  as  to  guilt  of  defend- 
ant when  it  appears  to  court  that  such  allegation  ia  erroneous. 

Approved  in  Craiger  v.  State,  48  Tex.  Or.  503,  88  S.  W.  210,  and 
Fox  V.  State,  53  Tex.  Cr.  155,  109  S.  W.  372,  both  holding  that  such 
finding  hy  court  will  not  be  disturbed. 

On  Trial  for  Murder  Beaaonable  Doubt  is  Sufficiently  Charged 
when  charge  instructs  as  to  reasonable  doubt  between  different  de- 
grees of  homicide  and  further  generally  as  to  reasonable  doubt  of 
guilt  upon  whole  case. 

Approved  in  Green  v.  State,  52  Tex.  Cr.  47,  105  S.  W.  207,  follow- 
ing rule. 

Xjncommunlcated  Statements  Made  by  Deceased  are  not  Admissible 
in  evidence  as  tending  to  show  motive. 

Approved  in  State  v.  Adams,  136  N.  C.  620,  48  S.  E.  590,  holding 
in  prosecution  for  homicide  that  it  was  error  to  instruct  jury  that 
fact  that  money  was  stolen  from  house  of  deceased  tended  to  prove 
defendant  guilty  where  it  was  not  shown  defendant  knew  there  was 
any  money  there. 

In  Murder  Case,  Evidence  That  Several  Years  Prior  to  Homicide 
and  before  defendant's  marriage,  deceased  told  third  party  that  he 
believed  he  could  have  and  intended  to  try  to  have  sexual  intercourse 
with  woman  defendant  afterward  married,  is  too  remote. 

See  note,  4  L.  B.  A.  (n.  s.)  167. 

Miscellaneous. — Cited  in  Sargent  v.  State,  35  Tex.  Cr.  336,  33  S.  W. 
365,  to  effect  that  on  motion  for  new  trial  for  refusing  continuance 
for  absence  of  witness,  state  may  show  by  affidavit  that  witness  is 
fictitious  person  or  absent  at  defendant's  request. 

32  Tez.  Cr.  594,  25  a  W.  292,  HALL  v.  STATE. 

Complaint  Is  Sufficient  Which  States  Affiant  "has  good  reason  to 
believe,  and  does  believe,"  defendant  committed  offense  charged. 

Beaffirmed  in  Dupree  v.  State,  102  Tex.  465,  119  S.  W.  305;  An- 
drews V.  State  (Tex.  Cr.),  25  S.  W.  426. 

The  Names  "George"  and  "Oeorg"  are  Idem  Sonan& 

See  note,  100  Am.  St.  Bep.  846. 

32  Tez.  Cr.  596-696,  26  S.  W.  288,  COLEMAK  v.  STATE. 

Complaint  Filed  in  County  Court  may  Form  Basis  of  the  bond. 

Approved  in  Leal  v.  State,  .51  Tex.  Cr.  426,  102  S.  W.  415, 
arguendo. 

32  Tex.  Cr.  696-^96^  26  S.  W.  632,  QILBEBT  V.  STATE. 

Local  Option  cannot  Go  Into  Operation  without  putting  statutory 
exceptions  into  operation. 

Approved  in  Barker  v.  State  (Tex.  Cr.),  47  S.  W.  981,  and  Ex 
parte  Perkins^  34  Tex.  Cr.  431,  31  S.  W.  175,  order  need  not  set 
forth  liquors  which  are  excepted. 

32  Tex.  Cr.  698-^3^  26  S.  W.  627,  GBAT  v.  STATIL 

Indictment  for  Swindling  With  "Trick  Knife"  set  out  and  held 
sufficient. 

Approved  in  Johnson  v.  State,  35  Tex.  Cr.  142,  32  8.  W.  538, 
snatching  of  money  from  another's  hand  is  not  such  force  as  will 
constitute  robbery;  Lowell  v.  State,  48  Tex.  Cr.  90,  86  8.  W.  760, 
arguendo. 
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82  Tex.  Or.  611-621,  25  S.  W.  781,  OONZAIJ»  y.  STATE. 

OonrtB  have  Been  Cautious  in  Sustaining  Convictions  for  Bape 
upon  uncorroborated  testimony  of  prosecutrix  only  where  her  evi- 
dence was  of  suspicious  or  doubtful  character,  which  raises  ques- 
tion of  fact,  and  not  of  law. 

Approved  in  Keith  v.  State  (Tex.  Cr.),  56  S.  W.  629,  prosecutrix 
is  not  an  accomplice. 

Inferences  will  not  be  Indulged  to  supply  omissions  in  bill  of 
exceptions. 

Approved  in  Tullis  v.  State  (Tex.  Cr.),  28  S.  W.  199,  and  Rodgers 
r.  State,  34  Tex.  Cr.  612,  31  S.  W.  651,  appeal  will  not  be  considered 
when  bill  is  too  general. 

Beyersal  will  not  be  had  for  Statements  made  by  one  juror  to 
rest  after  guilt  of  defendant  had  been  determined  by  them. 

Approved  in  Hutchins  v.  State,  151  Ind.  673,  52  N.  E.  405,  motion 
for  new  trial  cannot  be  supported  by  affidavit  of  defendant's  attorney 
that  he  believes  that  there  was  misconduct  in  jury-room. 

Instmction  upon  Weight  of  Evidence  must  not  be  Given. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  fol- 
lowing rule. 

Miscellaneous. — Ex  parte  Gonzales  (Tex.  Cr.),  25  S.  W.  782,  dis- 
missing appeal  from  order  refusing  bail  because  of  affirmance  of 
conviction  in  main  case. 

32  Ter.  Cr.  621-625,  25  S.  W.  625,  FUIiCHEB  v.  STATE. 

Bailment  is  Delivery  of  Personal  Property  to  another  for  some 
purpose,  upon  contract  express  or  implied,  that  such  contract  shall 
be  carried  out. 

Reaffirmed  in  Malz  v.  State,  36  Tex.  Cr.  451,  37  S.  W.  748.  See 
note,  88  Am.  St.  Rep.  579. 

Money  Paid  Through  Mistake  cannot  be  bailment. 

Reaffirmed  in  Thompson  v.  State  (Tex.  Cr.),  55  S.  W.  331.  See 
notes,  88  Am.  St.  Rep.  599,  600;  87  Am.  St.  Rep.  32;  19  L.  R.  A. 
(n.  8.)  372;  52  L.  R.  A.  137. 

Miscellaneous. — Packer  v.  People,  26  Colo.  316,  57  Pac.  1091,  cited 
to  effect  that  when  indictment  shows  offense  to  be  barred  by  statute, 
there  must  be  another  allegation  to  bring  it  within  an  exception. 

32  Tex.  Cr.  625-637,  25  S.  W.  784,  "WHITE  V.  STATE. 

In  Application  for  Continuance,  facts  expected  to  be  proven  must 
be  stated  definitely. 

Reaffirmed  in  Reyons  v.  State,  33  Tex.  Cr.  147,  47  Am.  St.  Rep.  29, 
25  S.  W.  787. 

Bill  of  Exceptions  to  Exclusion  of  Evidence  should  state  evidence 
sought  to  be  elicited,  as  well  as  purpose  thereof. 

Reaffirmed  in  Rodgers  v.  State,  34  Tex.  Cr.  613,  31  S.  W.  651; 
Tullis  V.  State  (Tex.  Cr.),  28  S.  W.  199;  Castlin  v.  State  (Tex.  Cr.), 
67  S.  W.  828;  Jemigan  v.  State,  43  Tex.  Cr.  116,  63  S.  W.  562. 

Intoxication  of  Defendant  at  Time  of  Making  Confession  is  matter 
for  jury  to  consider  in  weighing  testimony,  but  does  not  exclude 
confession  from  being  put  in  evidence. 

Approved  in  Hart  v.  Miller,  29  Ind.  Ap.  239,  64  N.  E.  245,  fol- 
lowing rule;  Grammer  v.  State,  42  Tex.  Cr.  519,  61  S.  W.  403,  facts 
confessed  before  warning  are  not  admissible,  but  all  testified  to 
after  warning  may  be  used.    See  note,  18  L.  R.  A.  (n.  s.)  789. 

5  Tex.  Notes— 60 
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It  is  AdmlBBibla  for  State  to  Prove  Acts  of  Accnsed  antecedent  to 
the  act  of  killing  which  tend  to  show  motive. 

Approved  in  Waters  v.  State,  54  Tex.  Cr.  328,  114  S.  W.  62&,  fol- 
lowing rale. 

On  Trial  for  Murder  Where  State  has  Introdaced  in  Evidence  de- 
fendant's confession  that  he  committed  crime  it  is  not  necessary  to 
charge  on  circumstantial  evidence  with  reference  to  other  evidence 
in  case  of  that  character. 

Approved  in  Yancy  v.  State,  48  Tex.  Cr.  171,  87  8.  W.  695,  and 
Barnes  v.  State,  53  Tex.  Cr.  630,  111  S.  W.  944,  both  following  role. 
See  notes,  97  Am.  St.  Bep.  791;  69  L.  B.  A.  206. 

32  Tex.  Cr.  637-646,  26  B.  W.  775,  BOBEN  v.  STATE. 

'Tsreal"  and  "Israel"  are  Idem  Sonan& 

See  note.  100  Am.  St.  Bep.  327. 

Burden  is  on  Accused  in  Orlminal  Oase  to  Prove  Plea  of  InBanitj* 
by  preponderance  of  evidence. 

See  notes,.  39  L.  B.  A.  739;  36  L.  B.  A.  728. 
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CASES  IN  33  TEXAS  CRIMINAL 


SS  Tex.  Cr.  1-6^  47  Am.  St.  Bep.  17,  2S  &  W.  689,  EX  PABTE  AU- 
GUSTINE. 

A  Penan  Charged  Witb  a  Capital  Offense  Having  Once  Been  Ad- 
mitted to  Bail  after  indictment  found  cannot  be  denied  right  to  bail 
under  new  indictment  for  same  offense. 

Approved  in  Ex  parte  Forney,  45  Tex.  Cr.  255,  76  S.  W.  44Q,  relator 
remanded  to  jail  before  indictment  found  is  entitled  to  second  writ 
on  arrest  after  indictment;  Jenkins  v.  State,  45  Tex.  Cr.  253,  76 
S.  W.  464,  where  defendant  had  been  admitted  to  bail  pending  trial, 
his  bail  could  not  be  increased  after  conviction  reversed. 

33  Tex.  Cr.  7-9,  23  S.  W.  793,  JONES  v:  STATE. 

If  There  was  Error  in  Admitting  Certain  Evidence,  it  was  obviated 
by  the  court  withdrawing  the  evidence  from  the  jury. 

Reaffirmed  in  Howard  v.  State  (Tex.  Cr.),  57  S.  W.  948. 

Distinguished  in  McCandlese  v.  State,  42  Tex.  Cr.  59,  57  S.  W. 
672,  admission  of  material  evidence,  calculated  to  influence  jury,  is 
not  cured  by  its  subsequent  withdrawal. 

Where  Connsel  Accepts  and  Files  a  Bill  of  Exceptions,  with  the 
qualification  of  th«  trial  judge  indorsed  thereon,  he  is  estopped  from 
claiming  it  to  be  unfair  and  injurious  to  his  client. 

Approved  in  More«  v.  State,  47  Tex.  Cr.  413,  83  8.  W.  1118,  where 
counsel  attempted  to  impeach  judge's  bill  by  his  own  affidavit;  Exon 
V.  State,  3a  Tex.  Cr.  468,  26  S.  W.  1089,  consent  will  be  presumed 
when  counsel  accepts  bill  of  exceptions  after  it  has  been  changed 
by  court;  Blair  v.  State,  34  Tex.  Cr.  450,  31  S.  W.  369,  failure  to 
except  to  charges  in  bill  of  exceptions  made  by  judge  is  tantamount 
to  acceptance  of  said  bill;  Spangles  v.  State,  42  Tex.  Cr.  252,  61 
S.  W.  321,  if  judge  under  guise  of  explanation,  contradicts  bill  of 
exceptions,  and  same  is  accepted,  it  will  be  considered. 

Where  One  Charged  With  Burglary  goes  before  the  grand  jury 
and  confeeses  his  guilt,  there  can  be  no  other  verdict  than  guilty. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W.  926,  admis- 
sions or  confessions  of  accused  before  grand  jury,  after  being  warned, 
are  competent  evidence  against  him  on  trial;  dissenting  opinion 
in  Wisdom  v.  State,  42  Tex.  Cr.  583,  61  S.  W.  927,  928,  majority 
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holding  that  admissions  or  eonfessions  of  accused  before  grand  jury, 
after  being  warned,  are  competent  evidence  against  him  on  trial. 

Objectloiiable  Bemarks  of  Counael  Should  be  Prom,ptl7  Called  to  the 
Attention  of  the  court,  and  cannot  be  presented  for  the  first  time  in 
a  bill  of  exceptions. 

Approved  in  Dies  v.  State,  56  Tex.  Cr.  36,  117  S.  W.  981,  applying 
rule  where  counsel  incidentally  referred  to  testimony  that  had  been 
withdrawn  and  objection  was  made  but  no  instruction  requested. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373, 
reversing  where  state's  counsel  said  juries  in  previous  cases  had  paid 
no  attention  to  testimony  of  certain  expert  witness,  though  no 
charge  requested. 

33  Tex.  Cr.  9-10,  24  8.  W.  286,  BimaESS  V.  STATE. 

Verdict  "We  the  Jury  Find  Defendant  Guilty  as  charged  in  Ln- 
dictment"  is  valid  where  it  can  be  rendered  certain  in  connection 
with  indictment  and  instructions. 

Approved  in  State  v.  McDonald,  16  S.  D.  83,  91  N.  W.  448,  where 
information  charged  arson  in  third  degree,  verdict  of  guilty  as 
charged  is  sufficient. 

Miscellaneous. — Reeves  v.  State  (Tex.  Cr.),  24  S.  W.  519,  referred 
to  historically  as  a  companion  case. 

38  Tex.  Cr.  10-13,  24  &  W.  415,  OOKDE  v.  STATE. 

PoBsesaion  of  Personal  Property  of  Deceased  by  One  or  More  of 
Accnaed  is  not  an  act,  declaration,  or  conduct  of.  co-conspirators, 
but  is  a  physical  fact,  independent  and  inculpatory  in  its  nature. 

Approved  in  McParland  v.  State,  45  Tex.  Cr.  250,  75  S.  W.  789, 
fact  that  person  arrested  has  fruits  of  crime  admissible  irrespective 
of  warning;  Musser  v.  State,  157  Ind.  433,  439,  61  N.  E.  4,  6,  on 
prosecution  for  murder  committed  in  robbery,  evidence  that  joint 
defendant  who  was  present  at  commission  of  crime,  had  in  his 
possession,  shortly  after  crime,  money  of  same  kind  and  denomina- 
tion as  was  in  possession  of  deceased;  dissenting  opinion  in  Mc- 
Elroy  V.  State,  53  Tex.  Cr.  60,  111  S.  W.  949,  majority  sustaining 
trial  court  in  submitting  to  jury  question  whether  witness  was 
accomplice;  dissenting  opinion  in  Conde  v.  State,  35  Tex.  Cr.  104, 
60  Am.  St.  Bep.  30,  34  S.  W.  289,  majority  holding  that  evidence 
of  finding  of  property  of  deceased  in  possession  of  one  of  several 
defendants  should  be  limited  in  charge  of  court  to  defendant  having 
such  possession. 

Overruled  in  Mc Anally  v.  State  (Tex.  Cr.),  73  S.  W.  406,  fact  that 
ten  days  after  robbery  part  of  stolen  property  was  found  in  possession 
of  fellow  conspirator,  incompetent. 

Miscellaneous. — Conde  v.  State,  35  Tex.  Cr.  99,  60  Am.  St.  Bep, 
23,  34  S.  W.  286,  referred  to  historically  on  second  appeal. 

33  Tex.  Or.  14-22,  24  S.  W.  417,  MAI.CEK  v.  STATE. 

On  Trial  for  the  Murder  of  His  Wife,  defendant,  being  a  witness, 
may  be  asked  whether  wife  had  not  sued  him  for  divorce  on  ground 
of  adultery. 

Approved  in  Hamblin  v.  State,  41  Tex.  Cr.  141,  50  S.  W.  1022,  evi- 
dence of  death  of  baby  of  deceased  is  admissible  where  accused  was 
suspected  of  havifig  killed  baby;  Renfro  v.  State,  42  Tex.  Cr.  404, 
56  S.  W.  1017,  allowing  testimony  that  defendant  had  threatened  to 
kill  deceased  for  prosecuting  him  for  slandering  daughters  of  de- 
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ceased;  Boberts  v.  State,  123  Ga.  157,  51  S.  E.  379,  in  trial  for  mur- 
der of  wife  evidence  tending  to  show  long  course  of  cruelty  and 
illtreatment  on  husband's  part  toward  her,  is  admissible. 

Instance  of  Evidence  Held  to  Ezdnde  Theory  of  Suicide  or  that 
death  caused  by  some  agency  other  than  human. 
See'  note,  68  L.  B.  A.  60. 

In  Murder  Case  Where  Defendant's  Counsel  had  Frequently  Ob- 
jected to  prosecution's  questions  as  leading  and  judge  framed  certain 
questions,  held  judge's  conduct  not  calculated  to  impress  jury  with 
idea  that  he  believed  defendant  guilty. 

See  note,  57  L.  B.  A.  882. 

33  Tez.  Or.  26-30,  24  8.  W.  293,  WOODBIKG  v.  STATE. 

In  Order  to  Support  Theary  of  Self-defense,  in  protection  of 
property,  evidence  must  show  that  defendant  killed  while  de- 
ceased was  in  the  very  act  of  making  a  violent  attack  on  his  prop- 
erty, and  must  also  show  that  he  resorted  to  all  other  means  to  pre- 
vent the  injury. 

Approved  in  French  v.  State,  55  Tex.  Cr.  541,  117  S.  W.  850,  court 
should  have  charged  that  accused  had  right  to  defend  his  home 
against  unlawful  entry;  Vinson  v.  State,  55  Tex.  Cr.  494,  117  S.  W. 
848,  in  self-defense  one  may  act  upon  facts  as  they  appear  to  him; 
Pryse  v.  State,  54  Tex.  Cr,  529,  113  S.  W.  941,  error  to  charge  that 
if  defendant  attempted  to  retain  his  property  and  killed  deceased  in 
order  to  do  so,  it  would  be  manslaughter;  Sims  v.  State,  36  Tex.  Cr. 
172,  36  S.  W.  262,  when  trespasser  goes  with  intent  and  means  to 
commit  felony,  if  necessary  to  accomplish  his  purpose,  owner  of  prop- 
erty may  repel  force  by  force. 

Where  Venue  is  Legally  Changed,  Court  of  County  from  which  it 
is  changed  has  no  longer  jurisdiction  over  case. 

Approved  in  Johnston  v.  State,  118  Ga.  313,  45  S.  E.  382,  upon 
change  vof  venue  in  criminal  case,  county  from  which  case  is  trans- 
ferred loses  all  jurisdiction  to  try  accused  for  same  offense. 

33  Tex.  Cr.  31-33,  24  8.  W.  295,  KELLT  y.  STATE. 

The  Criminal  Statutes  as  to  Seduction  are  Intended  mainly  to  re- 
dress a  frailty  which  has  been  induced  by  a  promise  of  marriage. 

Approved  in  Simmons  v.  State,  54  Tex.  Cr.  627,  114  S.  W.  845, 
no  seduction  where  promise  to  marry  was  conditioned  on  woman's 
becoming  pregnant. 

33  Tez.  Cr.  33-34,  24  8.  W.  421,  SIAYES  v.  STATE. 

State  cannot  be  Compelled  to  place  on  stand  all  witnesses  who 
were  present  at  homicide. 

Approved  in  Beyons  v.  State,  33  Tex.  Cr.  145,  47  Am.  St.  Bep.  26, 
25  S.  W.  786,  Martinez  v.  State  (Tex.  Cr.),  58  S.  W.  1018,  and  State 
V.  David,  131  Mo.  395,  33  S.  W.  31,  all  reaffirming  rule;  Jackson  v. 
State  (Tex.  Cr.),  24  S.  W.  896,  prosecution  cannot  be  compelled  to 
put  only  eye-witness  to  homicide  on  the  stand;  Blair  v.  State  (Tex. 
Cr.),  60  8.  W.  880,  refusal  of  state  to  call  as  a  witness  the  person 
assaulted  with  intent  to  rape  is  not  cause  for  reversal;  McCandless 
v.  State,  42  Tex.  Cr.  658,  62  S.  W.  746,  where  eye-witnesses  to  homi- 
cide are  unfriendly  to  prosecution^  conviction  may  be  had  on  circum- 
stantial evidence. 
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There  was  no  Impropriety  in  Remark  of  district  attorney  asking 
why  defendant  did  not  put  certain  witnesses  on  stand  during  his  trial 
for  murder. 

Approved  in  Sinclair  ▼.  State,  35  Tex.  Gr.  132,  32  S.  W.  531,  when 
defendant's  counsel  provokes  improper  remarks  by  district  attorneji 
defendant  cannot  complain. 

Where  Juror  Did  not  Know  Appellant  or  Deceased,  nor  facts  of 
case,  and  his  alleged  remarks  were  jocular  or  misunderstood,  though 
alleged  to  be  prejudicial  to  defendant,  he  is  competent. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  626,  117  S.  W.  869,  no  error 
to  accept  juror  who  had  expressed  opinion  where  he  stated  that  he 
would  try  defendant  fairly;  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W. 
87,  finding  on  conflicting  evidence  that  jurors  were  impartial  will  not 
be  disturbed;  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  960,  juror  whose 
opinion  is  based  on  rumor,  hearsay,  or  reports  other  than  testimony 
of  witnesses,  is  not  disqualified. 

If  There  la  SnAclent  Evidence  to  Support  a  Judgment^  it  will  not 
be  reversed,  though  the  evidence  is  conflicting. 

Approved  in  Fox  ▼.  State,  53  Tex.  Cr.  155,  109  S.  W.  372,  and  Jar- 
rett  ▼.  State,  55  Tex.  Cr.  551,  117  S.  W.  834,  both  reaffirming  rule. 

33  Tex.  Or.  43-e5,  21  S.  W.  1027,  26  a  W.  75,  BLTJMAK  v.  STATE. 

If  the  Husband  be  on  Trial,  the  wife  can  be  a  witness  for,  but  not 
against,  him. 

Approved  in  Miller  v.  State,  37  Tex.  Cr.  577,  40  S.  W.  314,  wife 
is  not  a  competent  witness  against  husband  on  trial  for  abortion 
committed  on  her  before  marriage,  with  her  consent. 

If  a  Oodefendant  be  on  Trial,  the  one  not  on  trial  may  be  made 
a  witness  by  the  state,  and  then  the  witness'  wife  is  a  competent 
witness  also. 

Approved  in  Hardin  v.  State,  51  Tex.  Cr.  562,  103  S.  W.  402,  where 
defendant's  brother  testified  that  he  killed  deceased,  error  to  exclude 
testimony  of  latter's  wife  to  same  effect. 

Distinguished  in  Dungan  v.  State,  39  Tex.  Cr.  119,  45  S.  W.  20, 
where  husband  is  under  indictment  with  codefendant  on  trial,  and 
case  is  pending  against  husband,  who  has  not  been  witness  for  state, 
wife  is  not  competent  witness;  Bios  v.  State,  39  Tex.  Cr.  676,  47  S. 
W.  988,  where  there  is  agreement  to  dismiss  as  to  husband,  his  wife 
is  competent  witness  against  codefendant  separately  indicted,  though 
husband  does  not  testify. 

Inadmissible  Evidence  That  Tends  to  prove  guilt  of  person  on  trial 
for  arson  is  not  harmless. 

Approved  in  Henard  v.  State,  46  Tex.  Cr.  93,  79  S.  W.  811,  where 
state  erroneously  permitted  to  prove  different  acts  of  intercourse 
in  rape  case,  withdrawal  of  testimony  did  not  cure  error;  Mc- 
Candless  v.  State,  42  Tex.  Cr.  59,  57  S.  W.  672,  withdrawal  of  inad- 
missible material  evidence,  calculated  to  influence  jury,  does  not  cure 
error  of  its  omission. 

Oroea-examination  of  a  Wife,  who  testified  for  her  husband,  must 
be  confined  to  matter  elicited  by  direct  examination. 

Beaffirmed  in  Stewart  v.  State,  52  Tex.  Cr.  281,  106  S.  W.  688; 
Hoover  v.  State,  35  Tex.  Cr.  345,  33  S.  W.  338;  Jones  v.  State,  38 
Tex.  Cr.  100,  70  Am.  St.  Bep.  724,  40  S.  W.  809.  Approved  in  Marsh 
V.  State,  54  Tex.  Cr.  148,  112  S.  W.  323,  question  as  to  matter  sub- 
sequent and  unrelated  to  insult  testified  to  in  chief;  improper;  Bich* 
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ards  ▼.  State,  53  Tex.  Gr.  413,  110  S.  W.  439,  where  wife  testified 
to  single  act  of  carnal  intercourse,  which  she  communicated  to  hus- 
band, error  to  compel  her  to  testify,  on  cross-examination,  to  subse- 
quent intimacy  with  deceased;  Hobbs  ▼.  State,  53  Tex.  Or.  83,  84, 
112  S.  W.  315,  316,  statement  of  wife  that,  after  she  had  informed 
husband  of  insult,  he  had  gone  to  look  for  deceased,  inadmissible; 
Jones  T.  State,  51  Tex.  Cr.  476,  101  S.  W.  995,  wife,  having  testified 
to  insult,  could  not  be  compelled  to  testify  to  previous  acts  of 
illicit  intercourse;  Spivey  v.  State,  45  Tex.  Cr.  498,  77  S.  W.  445, 
rejecting  statement  of  accused  to  his  wife  requesting  that  she  testify 
in  his  favor. 

On  Trial  of  Defendant  as  Accomplice  Where  Indictment  named 
two  others  as  principals,  not  error  to  limit  consideration  of  evidence 
of  confession  of  principal  to  guilt  of  such  principal  where  confession 
does  not  implicate  accomplice. 

Approved  in  Strang  v.  State,  32  Tex.  Cr.  229,  22  S.  W.  681,  holding 
it  error  not  to  limit  effect  of  evidence  of  extraneous  crimes  to  its 
legitimate  purpose. 

S3  Tex.  Or.  6&-67,  24  &  W.  909,  25  &  W.  287,  8TEINSE  ▼.  STATE. 

Evidence  Held  Insnfflclent  to  Sustain  Conviction  of  assault  with 
intent  to  rape. 

Approved  in  Collins  t.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  evi- 
dence of  intent  to  commit  rape  insufficient;  Cotton  v.  State,  52  Tex. 
Cr.  57,  105  S.  W.  187,  reversing  where  only  force  used  was  to  place 
hand  on  calf  of  prosecutrix's  leg,  while  she  was  in  bed;  Mart  hall  v. 
State,  34  Tex.  Cr.  26,  36  S.  W.  1063,  evidence  held  insufficient  to 
sustain  conviction  of  assault  with  intent  to  rape. 

Where  Force,  Without  Consent,  is  Shown  to  have  Been  Beyond 
<^e8tion,  evidence  of  want  of  chastity  of  prosecutrix  is  inadmissible. 

Approved  in  dissenting  opinion  in  Knowles  v.  State,  44  Tex.  Cr. 
325,  327,  72  S.  W.  399,  400,  majority  holding  evidence  of  other  illicit 
intercourse  with  prosecutrix  admissible  on  question  of  paternity  of 
her  child;  State  v.  Ogden,  39  Or.  208,  65  Pac.  453,  arguendo. 

3S  Tez.  Or.  67-74,  S.  W.  908,  HUTCHEBSON  ▼.  STATE. 

On  Trial  for  Perjnry,  It  was  not  Error  to  exclude  judgment  of 
acquittal  in  case  in  which  perjury  was  charged  to  have  been  com- 
mitted by  defendant  while  testifying  in  his  own  behalf. 

Approved  in  State  v.  Vandemark,  77  Conn.  205,  68  Atl.  717,  in 
prosecution  for  perjury  committed  in  prosecution  for  conspiracy 
against  defendant  and  others,  where  guilt  of  accused  in  conspiracy 
charge  turned  on  truth  of  defendant's  testimony  and  he  was  ac- 
quitted, acquittal  not  bar  to  perjury  prosecution;  People  v.  Albers, 
137  Mich.  682,  683,  100  N.  W.  909,  910,  where  in  bribery  defendant 
admitted  he  had  offered  money  to  person  alleged  to  have  been  bribed, 
but  denied  he  had  been  sent  by  A  or  that  he  had  corrupt  intent, 
Jiequittal  of  bribery  is  not  bar  to  prosecution  for  perjury  in  testify- 
ing falsely  in  such  case;  State  v.  Sargood,  80  Vt.  420,  68  Atl.  50, 
conviction  in  prosecution  for  poisoning  colts  is  not  res  adjudicata  of 
defendant's  perjury  in  testifying  that  he  did  not  poison  them;  State 
V.  Doutte,  31  Wash.  17,  71  Pac.  560,  failure  in  trial  for  perjury  to 
•charge  that  verdict  in  trial  in  which  perjury  committed  could  not  be 
considered  as  evidence  of  guilt  not  error  in  absence  of  request  for 
such  charge;  State  v.   Caywood,  96  Iowa,  373,  65  N.   W.  387,  ac- 
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quittal  of  larceny  does  not  adjudicate  that  there  was  no  perjury  in 
denying  such  larceny;  State  v.  Williams,  60  Kan.  840,  58  Pac.  476, 
judgment  of  acquittal  in  case  in  which  perjury  was  committed  is 
inadmissible  to  prove  defendant's  innocence,  and  is  not  a  bar  to 
prosecution  for  forgery.     See   note,    103   Am.   St.   Eep.   29. 

38  TeoE.  Or.  74-82,  24  a  W.  910,  MAT  ▼.  STATE. 

Where  Facts  EstabUahed  That  Murder  was  committed  in  attempt 
to  commit  robbery,  court  should  have  instructed  jury  that,  if  such 
was  the  case,  defendant  was  guilty  of  murder  in  first  degree. 

Beaffirmed  in  Little  v.  State,  39  Tex.  Cr.  661,  47  S.  W.  987. 

All  the  Elements  of  Express  Malice  miut  Exist  in  order  to  con- 
stitute murder  in  the  first  degree. 

Approved  in  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Rep.  776, 
110  S.  W.  742,  indictment  for  murder  in  perpetration  of  burglary 
must  allege  that  killing  was  with  malice  aforethought. 

33  Tex.  Cr.  82-83,  24  8.  W.  987,  KELLXTM  ▼.  STATE. 

Article  617,  Code  of  Criminal  Procedure,  providing  that  "no  de- 
fendant in  a  capital  case  shall  be  brought  to  trial  until  he  has  had 
one  day's  service  of  a  copy  of  the  names  of  persons  summoned  under 
a  special  venire  facias  except  where  he  waives  the  right,  or  is  on 
bail,"  is  mandatory. 

Beaffirmed  in  Jones  v.  State,  33  Tex.  Cr.  618,  28  S.  W.  465. 

33  Tex.  Cr.  83-86,  24  a  W.  895,  B0BEBT8  ▼.  STATE. 

Where  Sense  is  Clear,  Neither  Incorrect  Orthography  nor  ungram- 
matical  language  will  render  a  verdict  illegal  or  void;  verdict  is  to 
be  reasonably  construed  so  as  to  give  it  the  meaning  intended  by 
jury. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  "murdery";  Straggins  v. 
State,  43  Tex.  Cr.  606,  68  S.  W.  170,  upholding  verdict  of  forgery, 
though  words  "knowingly,  willfully,  and  fraudulently"  omitted; 
Cockerell  v.  State,  32  Tex.  Cr.  593,  25  S.  W.  422,  where  in  writing 
word  "twenty"  in  verdict  letter  "w"  might  be  mistaken  for  "m" 
verdict  not  disturbed  where  jury's  intention  is  clear;  McGee  v. 
State,  39  Tex.  Cr.  193,  45  S.  W.  710,  verdict  in  which  "guilty"  was 
misspelled  "guity,"  and  "confinement"  misspelled  "confindment,"  held 
good;  Lewallen  v.  State  (Tex.  Cr.),  24  S.  W.  907,  verdict  in  which 
"aggravated"  was  misspelled  "aggivated"  held  good;  O'Docharty  v. 
State  (Tex.  Cr.),  57  S.  W.  658,  verdict  assessing  fine  at  "25  00-100"^ 
omitting  word  "dollar"  and  sign  for  dollar,  held  to  be  good  and  fixing 
fine  at  twenty-five  dollars;  Hamilton  v.  State  (Tex.  Cr.),  34  S.  W. 
280,  word  "apess"  instead  of  "assess"  in  verdict  does  not  render  it 
defective;  Harris  v.  State  (Tex.  Cr.),  34  S.  W.  923,  verdict  as  follows 
held  good:  "We,  the  jury  find  defend,  gitty  and  assess  his  punishing 
at  90  days  imp.  county  jale." 

Where  Indictment  Charges  Theft  from  the  Person  Only,  accused 
cannot  be  convicted  of  theft  of  property  under  twenty  dollars  in 
value. 

Approved  in  Black  v.  State,  52  Tex.  Cr.  11,  105  S.  W.  898,  re- 
affirming rule. 

On  Trial  for  Theft  from  Person  Same  Boles  as  to  Explanation, 
of  recent  possession  obtain  as  in  other  theft  cases. 

See  note,  101  Am.  St.  Bep.  521. 
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33  Tex.  Or.  8&-87,  24  a  W.  894,  ELLIS  v.  STATE. 

Insanity  cannot  be  Proved  by  general  reputation. 

Reaffirmed  in  Cannon  v.  State,  41  Tex.  Cr.  483,  56  8.  W.  358. 

Wbere  Testimony  of  Nonexperts  is  Belied  upon  to  prove  insanity, 
the  opinion  of  such  witnesses  must  be  based  upon  facts  and  circum- 
stances stated  by  such  witnesses. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  200,  101  S.  W.  229, 
evidence  of  witness  who  had  bare  acquaintance  with  defendant,  in- 
admissible; Betts  V.  State,  48  Tex.  Cr.  525,  89  S.  W.  415,  though 
witnesses  saw  defendant  every  day,  they  should  have  stated  facts 
on  which  they  based  their  opinions;  Cannon  v.  State,  41  Tex.  Cr. 
485,  56  S.  W.  359,  witness,  not  an  expert,  cannot  give  his  opinion 
on  insanity,  based  on  hypothetical  question.  See  note,  38  L.  R.  A. 
722,  723. 

Charge  on  Circumstantial  Evidence  is  Unnecessary  Where  Testimony 
is  positive  and  direct. 

See  notes,  97  Am.  St.  Rep.  793;  69  L.  R.  A.  204. 

S3  Tex.  Cr.  88,  25  a  W.  125,  ATTEBBUBT  V.  STATE. 

Facts  Held  Sni&cient  to  Constitute  an  assault. 

Approved  in  Tollertt  v.  State  (Tex.  Cr.),  55  S.  W.  335,  charge  on 
simple  assault  to  be  correct. 

S3  Tex.  Cr.  89-91,  25  S.  W.  289,  EMBIEBSON  ▼.  STATE. 

If  Property,  at  Time  It  is  Taken,  be  in  the  mere  temporary  custody 
of  a  ward,  servant  or  other  person,  indictment  need  not  allege  pos- 
session to  be  in  such  temporary  custodian,  and  want  of  consent  of 
such   custodian  n«ed  not  be  proven. 

Approved  in  Kersh  v.  State,  45  Tex.  Cr.  453,  77  S.  W.  790,  re- 
affirming rule;  White  v.  State,  33  Tex.  Cr.  95,  25  S.  W.  290,  where 
indictment  charged  ownership  in  one  person  and  evidence  showed 
poBseJssion  in  another,  it  was  error  not  to  submit  issue  of  such 
possession,  with  instruction  to  acquit  if  possession  was  found  to 
be* in  other  person  than  owner;  Williams  v.  State,  42  Tex.  Cr.  19, 
57  S.  W.  94,  where  indictment  charges  ownership  and  possession 
in  one  person  and  evidence  shows  possession  in  another  person,  the 
variance  is  fatal.     See  note,  88  Am.  St.  Rep.  597,  598. 

33  Tex.  Cr.  91-93,  25  S.  W.  127,  MABEHAM  ▼.  STATE. 

On  Scire  Facias  on  Forfeited  Bail  Bond  It  is  No  Defense  that 
principal  failed  to  appear  at  time  of  forfeiture  because  of  iUness. 

See  note,  23  L.  R.  A.  (n.  s.)  138. 

33  Tex.  Cr.  94-96,  25  S.  W.  290,  WHITE  V.  STATE. 

Where  There  is  No  Evidence  to  Show  That  Stolen  Property  was 
taken  piecemeal,  the  court  did  not  err  in  refusing  to  submit  the 
issue. 

Approved  in  Flynn  v.  State,  47  Tex.  Cr.  29,  83  S.  W.  207,  acts 
of  defendant  in  procuring  different  sums  of  money,  during  hour  or 
hour  and  a  half,  under  pretext  of  changing  them,  constituted  one 
theft. 

33  Tex.  Cr.  98-99,  25  S.  W.  424,  WILLINOHAM  ▼.  STATE. 

One  Furnishing  the  Means  to  Produce  an  Abortion,  though  not 
present  when  medicine  was  taken  by  female,  is  a  principal. 
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Beaffirmed  in  Moore  y.  State,  37  Tex.  Gr.  561,  40  S.  W.  290. 
Approved  in  Joliff  v.  State,  53  Tex.  Cr.  66,  109  S.  W.  179,  applying 
rule  to  house  rendered  disorderly  by  illicit  sale  of  liquor. 

Female  Oonsenting  to  have  Abortion  Produced  on  her  is  not  an 
accomplice,  and  court  need  not  instruct  on  accomplice  testimony  as 
applicable  to  her  testimony. 

Approved  in  Smartt  v.  State,  112  Tenn.  554,  80  S.  W.  589,  re- 
affirming rule;  Miller  v.  State,  37  Tex.  Cr.  579,  40  S.  W.  315,  female, 
on  whom  abortion  is  performed,  is  not  an  accomplice  and  her  testi- 
mony needs  no  corroboration;  Hunter  v.  State,  38  Tex.  Cr.  62,  41 
S.  W.  603,  female  consenting  to  abortion  on  her  is  not  an  accom- 
plice.   See  note,  98  Am.  St.  Bep.  180. 

In  a  Misdemeanor  Case  a  Verbal  Charge  can  be  Olven  Only  with 
consent  of  the  parties. 

Approved  in  Garrison  v.  State,  54  Tex.  Cr.  601,  114  S.  W.  128,  but 
holding  that  objection  is  too  late  when  first  made  in  motion  for  new 
trial. 

3S  Tez.  Cr.  100-101,  47  Am.  St  Ro^  19,  26  a  W.  291,  HABEEY  ▼. 
STATE. 

A  House  may  be  Proved  to  be  Disorderly  by  general  reputation 
of  its  being  kept  for  purposes  of  prostitution,  and  it  may  also  be 
shown  by  general  reputation  of  character  of  women  residing  at  or 
frequenting  house. 

See  notes,  48  Am.  St.  Bep.  671;  48  Am.  St.  Bep.  825. 

Charge  Wbicb  In  Effect  Instracted  tlie  Jury  that  a  house  was 
disorderly  is  erroneous  as  being  on  the  weight  of  evidence. 

See  notes,  48  Am.  St.  Bep.  566:  52  Am.  St.  Bep.  665;  59  Am.  St. 
Bep.  352. 

33  Tex.  Cr.  101-102,  25  8.  W.  286^  STEPHENS  ▼.  STATE. 

A  Jury,  Sworn  to  Try  a  Felony  Case,  must  be  sworn  in  the  specific 
case  and  under  the  oath  prescribed  in  article  657  of  Code  of  Criminal 
Procedure;  the  oath  prescribed  for  jurors  in  civil  cases  cannot  be 
substituted. 

Approved  in  Slaughter  v.  State,  100  Ga.  327,  28  8.  B.  160,  jury 
should  be  sworn  for  trial  of  each  particular  case. 

33  Tez.  Cr.  103-111,  25  a  W.  635,  T0BNEB  ▼.  STATE. 

Bill  of  Exceptions  must  Show  that  rejected  evidence  was  in  some 
manner  material  to  some  issue  in  the  case. 

Approved  in  Castlin  v.  State  (Tex.  Cr.),  57  S.  W.  828,  objections 
that  testimony  is  "irrelevant,  immaterial,  and  highly  prejudicial" 
are  too  general  to  be  considered  on  appeal. 

33  Tex.  Cr.  111-124,  21  &  W.  604,  25  8.  W.  967,  PABKEB  ▼.  STATE. 

Eetum  on  Special  Venire  Shows  Dne.  Diligence  where  one  hundred 
and  twenty  persons  were  required  to  be  summoned  within  two 
days  and  ninety-three  were  summoned,  and  where  it  is  not  shown 
that  jurors  summoned  were  not  sufficient  to  enable  defendant  to 
obtain  fair  and  impartial  jury. 

Approved  in  Furlow  v.  State,  41  Tex.  Cr.  14,  51  S.  W.  938,  failure 
of  sheriff  to  make  full  enough  showing  as  to  diligence  in  serving 
special  venire  is  not  ground  for  quashing  venire;  Beard  v.  State,  41 
Tex.  Cr.  178,  53  S.  W.  349,  where  no  injustice  is  shown  to  have  been 
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done  appellant  by  absence  of  juror  excused  bj  court,  there  is  no 
ground  for  complaint. 

Distinguished  in  Brown  v.  State  (Tex.  Cr.),  65  S.  W.  913,  special 
venire  quashed  on  ground  return  did  not  show  proper  diligence. 

The  Method  of  Testing  the  Competency  of  a  Child  Witness  is 
within  the  discretion  of  the  trial  court. 

Approved  in  Sancedo  v.  State  (Tex.  Cr.),  69  S.  W.  143,  admitting 
testimony  of  witness  ten  years  old,  who  did  not  know  what  an  oath 
was  but  understood  that  she  would  be  punished  for  speaking  falsely. 

Applause  by  Spectators  of  Prosecuting  Attorney's  Argument  is  not 
ground  for  new  trial  where  court  promptly  rebuked  applause. 

See  notes,  121  Am.  St.  Kep.  511;  12  L.  B.  A.  (n.  s.)  98. 

Miacellaneous.— Ex  parte  Parker,  So  Tex.  Cr.  13,  29  S.  W.  480, 
referring  historically  to  former  appeal. 

33  Tez.  Cr.  125-126,  25  8.  W.  128,  TOBBES  ▼.  STATE. 

Under  Indictment  Charging  Theft  in  General  Sense,  Conviction 
cannot  be  had  for  frajiidulent  conversion  by  bailee. 

Approved  in  Peters  v.  State,  49  Tex.  Cr.  366,  91  S.  W.  225,  property 
obtained  by  defendant  as  agent  of  prosecuting  witness. 

33  Tex.  Cr.  128-137,  47  Am.  St  Eep.  21,  25  &  W.  629,  28  &  W.  968, 
WnJJAMS  ▼.  STATE. 

If  the  Criminal  Connection  With  Unlawful  Act  is  Admitted,  court 
may  charge  that  party  so  connected  is  an  accomplice,  and  should 
be  corroborated.  If  there  is  any  question  about  it,  it  should  be  left 
to  jury  to  say  whether  witness  is  an  accomplice  or  not. 

Approved  in  State  v.  Carr,  28  Or.  396,  42  Pac.  216,  court  erred  in 
submitting  question  of  accomplice  to  jury,  where  there  waa  no  con- 
flict in  evidence  on  this  issue.  See  notes,  73  Am.  St.  Bep.  778;  98 
Am.  St.  Bep.  161. 

Where  It  was  not  Shown  That  State's  unsucceseful  attempt  to 
introduce  evidence  that  defendant  attempted  suicide  after  his  arrest 
influenced  verdict,  it  is  not  ground  for  new  trial. 

Approved  in  Bay  v.  State,  35  Tex.  Cr.  359,  33  S.  W.  871,  remarks 
of  one  juror  to  another  in  reference  to  accused  held  not  to  be  ground 
for  reversal;  Snodgrass  v.  State,  36  Tex.  Cr.  213,  36  S.  W.  479,  fact 
that  juror  learned  of  arrest  of  one  of  witnesses  for  defendant  for 
perjury  during  trial,  and  that  he  agreed  to  heavier  punishment  by 
reason  thereof,  is  not  ground  for  reversal;  Parker  v.  State  (Tex. 
Cr.),  30  S.  W.  554,  mention  by  juror,  after  verdict  agreed  upon,  that 
he  bad  been  informed  that  defendant  had  been  in  penitentiary,  is 
not  ground  for  reversal. 

Where  There  was  Nothing  in  the  Newspaper  Statement  of  the 
Evidence  calculated  in  any  way  to  affect  the  rights  of  defendant, 
the  fact  that  the  jury  read  such  statement  will  not  vitiate  their 
verdict,  though  it  alluded  to  defendant's  failure  to  testify. 

Approved  in  State  v.  Williams,  96  Minn.  377,  105  N.  W.  275, 
following  rule;  Long  v.  State,  48  Tex.  Cr.  184,  88  S.  W.  207,  act  of 
one  juror  in  telling  to  his  fellows  how  jury  had  stood  on  previous 
trial  not  prejudicial  error. 

Overruled  in  Hambright  v.  State,  47  Tex.  Cr.  520,  84  S.  W.  598, 
reversing  where  one  juror  stated  to  fellows  that  he  had  seen  accused, 
who  was  not  drunk  as  he  alleged. 

Miscellaneous. — Cited  in  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  810, 
corroboration  of  accomplice  sufficient  if  it  goes  to  main  fact. 
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33  Tez.  Or.  138-141,  25  S.  W.  782,  BUBTON  ▼.  STATE. 

Evidence  of  Insanity  of  Accused  Should  be  Introduced  at  time  of 
plea  bearing  on  such  issue  where  it  is  known  to  counsel  at  time  of 
trial. 

See  note,  38  L.  R.  A.  578. 

Agreement  of  Counsel  in  Case  Where  Accused  has  Pleaded  Onilty 
that  evidence  of  sheriff  alone  should  be  used  under  that  plea,  is  not 
violated  where  court's  questions  to  defendant  in  relation  to  plea  are  in 
conformity  with  Code  of  Criminal  Procedure,  article  518. 

See  note,  38  L.  R.  A.  585. 

Provisions  of  Statute  Regulating  Plea  of  Ouilty  must  be  fully 
complied  with  before  plea  of  guilty  can  be  properly  entered. 

See  note,  22  L.  R.  A.  (n.  s.)  464. 

33  Tex.  Cr.  141-142,  25  S.  W.  774,  NOWItEN  ▼.  STATE. 

Charge  to  Acquit  Defendant  if  jury  believed  him  innocent  is  not 
erroneous,  when  given  in  connection  with  charge  to  acquit,  if  there 
was  reasonable  doubt  of  guilt. 

Approved  in  Field  v.  State,  55  Tex.  Cr.  529,  117  S.  W.  809,  re- 
affirming rule;  Tanner  v.  State  (Tex.  Cr.),  44  8.  W.  490,  charge  on 
theft  held  to  have  given  accused  benefit  of  reasonable  doubt. 

33  Tez.  Cr.  143-147,  47  Am.  St  Bep.  25,  25  &  W.  786,  BETONS  ▼. 
STATE. 

The  State  Should  Prove  the  Ouilt  of  Accused  by  positive,  rather 
than  by  circumstantial  evidence. 

Distinguished  in  McCandless  v.  State,  42  Tex.  Cr.  658,  62  S.  W. 
746,  it  was  not  error  to  allow  state  to  prove  defendant's  guilt  by  cir- 
cumstantial evidence  when  eye-witnesses  were  friendly  to  defendant. 

It  is  not  Required  of  State  to  place  all  eye-witnesses  of  murder  on 
the  stand. 

Approved  in  Trotter  v.  State,  37  Tex.  Cr.  474,  36  S.  W.  280;  Kidwell 
V.  State,  35  Tex.  Cr.  267,  33  S.  W.  343,  and  Darter  v.  State,  39  Tex. 
Cr.  44,  44  S.  W.  850,  all  reaffirming  rule;  Blair  v.  State  (Tex.  Cr.), 
60  S.  W.  880,  on  trial  for  assault  to  rape,  refusal  to  call  person 
assaulted  is  not  cause  for  reversal. 

At  Common  Law  the  Accused  has  No  Bight  to  compulsory  process 
in  capital  cases. 

Reaffirmed  in  Cline  v.  State,  36  Tex.  Cr.  349,  36  S.  W.  1107. 

Where  Onlooker  Interfered  In  Quarrel  on  behalf  of  one  party, 
whom  he  knew  was  in  no  danger,  and  killed  the  other  party,  he  was 
guilty  of  murder  in  first  degree. 

Approved  in  Monson  v.  State  (Tex.  Cr.),  63  S,  W.  650,  culpability 
of  one  who  slays  in  defense  of  another  is  measured  by  intent  with 
which  he  acted. 

Motion  for  Continuance  is  Properly  Overruled  where  application 
shows  one  witness  was  not  present  at  killing,  testimony  of  another 
witness  is  not  probably  true,  and  testimony  expected  of  a  third  wit- 
ness is  too  generally  stated  in  way  of  mere  conclusions. 

See  notes,  73  Am.  St.  Rep.  921;  73  Am.  St.  Rep.  934. 

33  Tex.  Cr.  153-160,  25  a  W.  779,  LYNN  v.  STATE. 

Exercise  of  Police  Power  by  Legislative  Bodies  may  be  had  within 
reasonable  limits,  when  not  violative  of  organic  law,  and  when  exer- 
cised must  have  reference  to  welfare,  safety  and  comfort  of  society. 

See  note,  67  Am.  St.  Rep.  298. 
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Exercise  of  Police  Power  by  Municipal  Corporation  finds  its  au- 
thority in  law  of  necessitj.  But  however  strong  this  necessity,  it  can- 
not override  constitutional  guaranties  or  inhibitions. 

Approved  in  Cline  v.  State,  36  Tex.  Or.  345,  61  Am.  St.  Rep.  862, 
36  S.  W.  1104,  constitutional  right  of  accused  to  be  confronted  with 
witnesses  cannot  be  avoided  on  ground  of  necessity. 

Where  There  is  Doubt  as  to  the  Constitutionality  of  a  Law,  because 
it  may  be  violative  of  guaranties  contained  in  Bill  of  Rights,  the  law 
should  fail,  and  the  constitution  prevail. 

Reaffirmed  in  Cline  v.  State,  36  Tex.  Cr.  340,  61  Am.  St.  Rep.  856, 
36  S.  W.  1102.  Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  379,  81 
S.  W.  975,  words  of  constitution  are  mandatory. 

Ordinance  is  Invalid  Which  Authorizes  Policeman  to  shoot  dogs 
not  muzzled  found  on  any  public  highway  within  city  limits,  as  being 
destruction  of  property  without  due  process  of  law,  and  depriving 
citizen  of  property  without  adequate  compensation. 

See  notes,  90  Am.  St.  Rep.  216;  40  L.  R.  A.  524. 

Distinguished  in  Kidd  v.  Reynolds,  20  Tex.  Civ.  357,  50  S.  W.  601, 
license  tax  upon  dog  is  constitutional. 

Dogs  are  Property  and  Homicide  may  be  Justified  in  possession  or 
protection  of  dog  by  its  owner. 

Approved  in  In  re  Burkell,  2  Alaska,  120,  stealing  of  dog  is  larceny. 
See  note,  40  L.  R.  A.  504,  518. 

Legislature  by  Making  Dog  Subject  of  Direct  Ad  Valorem  Tax  has 
placed  it  on  same  footing  as  all  other  taxable  property. 

See  note,  40  L.  R.  A.  522. 

Civil  Action  Lies  for  Recovery  of  Dog  or  for  His  Conversion,  and 
damages  may  be  recovered  for  injuries  done,  and  punishment  inflicted 
for  his  destruction. 

See  note,  40  L.  R.  A.  507,  508. 

City  Ordinance  Conflicting  With  State  Law  is  Void  as  to  punish- 
ment. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am,  St.  Rep.  818, 
117  S.  W.  856,  applying  rule  to  Dallas  pure  food  ordinance. 

33  Tex.  Cr.  160-162,  25  8.  W.  771,  BLACK8HIBE  v.  STATE. 

Order  Allowing  Time  for  Filing  Statement  of  facts  after  adjourn- 
ment of  court  must  be  entered  of  record;  statement  of  facts  filed 
after  adjournment  cannot  be  considered  on  appeal,  in  absence  of  such 
entry,  even  though  judge  certifies  be  gave  the  necessary  order  and 
ordered  it  filed. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  S.  W.  492,  and 
I^ggctt  V.  State  (Tex.  Cr.),  65  S.  W.  516,  both  reaffirming  rule;  Cannon 
V.  State,  41  Tex.  Cr.  493,  56  S.  W.  363,  statement  of  facts  filed  after 
ten  days  allowed  will  not  be  considered  where  proper  diligence  was 
not  shown;  McAvoy  v.  State  (Tex.  Cr.),  58  S.  W.  1011,  and  Denton 
V.  State,  42  Tex.  Cr.  429,  60  S.  W.  671,  statement  of  facts  filed  after 
adjournment  in  absence  of  order  permitting  filing  after  adjournment 
will  not  be  considered. 

Miscellaneous. — Cited  in  Davis  v.  State,  52  Tex.  Cr.  548,  107  S.  W. 
829,  clerk  not  authorized  to  insert  orders  of  commissioner's  court  in 
statement  of  facts. 

33  Tez.  Cr.  162-163,  25  S.  W.  784,  STEPHENSON  v.  STATE. 

Where  Pistol  was  Used  to  Strike  With,  assault  would  not  be  aggra- 
vated unless  it  is  shown  that  the  pistol,  in  the  manner  in  which  it 
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was  used,  was  deadly  weapon,  or  that  by  its  use  serious  bodily  injury 
was  inflicted. 

Reaffirmed  in  McLendon  v.  State  (Tex.  Cr.),  66  8.  W.  554.  Cited 
in  Commonwealth  y.  Heath,  99  Ky.  187,  35  S.  W.  279,  arguendo.  See 
note,  21  L.  B.  A.  (n.  s.)  502. 

S3  Tez.  Or.  166-168,  25  a  W.  1120,  MOOBE  ▼.  STATE. 

Where  the  Assault  or  Violence  in  a  Bobbery  Oase  for  which  defend- 
ant had  been  convicted  was  essential  element  in  the  robbery,  as  it  is 
in  the  offense  of  assault  to  murder,  defendant  cannot  be  again  pun- 
ished for  assault  to  murder. 

.Approved  in  Herera  v.  State,  35  Tex.  Cr.  611,  34  S.  W.  944,  con- 
viction for  assault  to  murder  bars  prosecution  for  robbery  committed 
by  means  of  such  assault;  Paschal  v.  State,  49  Tex.  Cr.  114,  90  S.  W. 
880,  prosecution  for  assault  with  intent  to  commit  murder  barred  by 
conviction  of  aggravated  assault  for  violence  forming  part 'of  same 
transaction.    See  note,  92  Am.  St.  Hep.  141. 

Distinguished  in  Taylor  v.  State,  41  Tex.  Cr.  568,  576,  55  S.  W.  962, 
966,  conviction  of  assault  on  express  agent  of  ear  with  intent  to  com- 
mit robbery  is  not  bar  to  prosecution  for  murder  of  fireman  in  same 
transaction. 

33  Tez.  Cr.  168-170,  25  &  W.  1119,  WIUJS  T.  STATE. 

It  was  not  Error  to  Charge  Jury  that  structure  burglarized  was  a 
house,  where  undisputed  testimony  showed  it  to  come  fully  within 
the  term  "house"  as  defined  in  article  709,  Penal  Code. 

Approved  in  Favro  v.  State,  39  Tex.  Cr.  454,  73  Am.  St.  Bep.  952, 
46  S.  W.  932,  structure  held  to  be  a  "house''  within  contemplation  of 
statute  on  burglary;  Gunter  v.  State,  79  Ark.  432,  116  Am.  St.  Bep. 
85,  96  S.  W.  182,  breaking  and  entering  chicken-house  constitutes 
burglary. 

Distinguished  in  Clark  y.  State,  56  Tex.  Cr.  495,  120  S.  W.  893,  not 
burglary  to  enter  showcase  in  building  but  not  attached  thereto; 
Williamson  v.  State,  39  Tex.  Cr.  61,  73  Am.  St.  Bep.  902,  44  S.  W. 
1107,  header-box  used  in  connection  with  grain  harvester  is  not  a 
house  in  contemplation  of  statute  on  burglary. 

Miscellaneous. — Cited  in  Johnson  v.  State,  48  Tex.  Cr.  341,  88  S.  W. 
814,  where  indictment  for  burglary  alleged  ownership  of  premises  in 
certain  person,  proof  that  he  was  renter  sufficient. 

33  Tex.  Or.  172-173,  25  &  W.  1072,  WHITELT  ▼.  STATE. 

Teacher  Wlio  Strikes  Pnpil  sixty-six  blows  with  hand  is  guilty  of 
simple  assault,  though  pupil  remains  insubordinate  till  sixty-three 
blows  have  been  given. 

See  note,  65  L.  B.  A.  899. 

33  Tex.  Cr.  173-176^  26  8.  W.  60,  DAUOHEBTT  ▼.  STATE. 

Where  Defendant's  Counsel  in  Criminal  Prosecution  is  absent  by 
reason  of  sickness,  defendant  is  entitled  to  a  continuance. 

Approved  in  Kuehn  ▼.  State,  47  Tex.  Cr.  637,  85  S.  W.  794,  error  to 
refuse  continuance  where  defendant,  after  learning  of  his  attorney's 
illness,  made  extraordinary  efforts  to  secure  other  efficient  counsel. 

Distinguished  in  State  v.  Hedgepeth,  125  Mo.  19,  28  S.  W.  161^ 
where  there  have  been  three  continuances,  refusal  of  further  con- 
tinuance on  ground  that  defendant's  counsel  is  engaged  elsewhere  wiU 
not  be  disturbed,  the  court  having  offered  to  assign  other  counsel. 
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38  Ter.  Cr.  177-178,  26  8.  W.  72,  WHITE  ▼.  STATE. 

FersoziB  Convicted  of  Felony  are  incompetent  to  testify. 

Distingnished  in  Batson  v.  State,  36  Tex.  dr.  615,  616,  38  S.  W.  49, 
where  witness,  after  testifying,  is  shown  to  be  a  convicted  felon  by 
parol  evidence,  it  was  not  error  to  refuse  to  exclude  his  testimony; 
Brown  v.  State  (Tex.  Cr.),  53  S.  W.  640,  where  witness  convicted  of 
felony  is  not  objected  to  by  defendant  is  incompetent  until  after  such 
witness  had  testified,  it  was  not  error  to  refuse  to  charge  that  such 
witness  was  incompetent. 

Incompetency  of  Witness  by  Beason  of  Conviction  of  infamous  of- 
fense may  be  shown  by  evidence  other  than  record  of  such  conviction, 
in  absence  of  objection  to  that  manner  of  making  proof. 

Beaffirmed  in  Moore  v.  State,  39  Tex.  Cr.  268,  45  S.  W.  809;  Wines 
V.  State  (Tex.  Cr.),  66  S.  W.  788. 

Where  Credibility  of  Witness  is  Attacked  on  cross-examination,  he 
may  be  compelled  to  answer  as  to  his  previous  conviction  of  infamous 
crime. 

Approved  in  Hargrove  v.  State,  33  Tex,  Cr.  456,  26  8.  W.  994,  re- 
affirming rule;  Mahoney  v.  State,  33  Tex.  Cr.  390,  26  S.  W.  623, 
defendant  who  takes  stand  as  witness  may  be  asked  if  he  had  not 
been  in  penitentiary;  Pyland  v.  State,  33  Tex.  Cr.  383,  see  26  S.  W. 
622,  where  defendant  becomes  a  witness  on  his  own  behalf,  he  waives 
his  rights  under  the  Bill  of  Bights. 

33  Tex.  Cr.  183-191,  26  S.  W.  78,  KENNEDY  ▼.  STATE. 

If  a  Written  Instnunent  Affects  Property,  it  is  the  subject  of 
forgery. 

Approved  in  Allen  v.  State,  44  Tex.  Cr.  64,  100  Am.  St.  Bep.  839, 
68  S.  W.  286,  defendant  guilty  of  forgery  though  name  wrongly 
written;  dissenting  opinion  in  Caffey  v.  State,  36  Tex.  Cr.  203,  61 
Am.  St.  Bep.  845,  36  S.  W.  85,  majority  holding  that  check  for  pay- 
ment to  teacher  is  not  subject  of  forgery,  in  absence  of  teacher's 
affidavit  that  he  is  entitled  to  amount  specified  in  check. 

S3  Tez.  Cr.  191-196,  26  8.  W.  72,  HALL  ▼.  STATE. 

In  Trial  for  Murder,  in  Defining  Express  Malice,  it  was  correct  to 
instruct  that  "the  mind  need  not  be  absolutely  calm,  unruffled,  or 
self-possessed." 

Denied  in  Spears  v.  State,  41  Tex.  Cr.  535,  56  S.  W.  349,  intent  to 
kill  upon  express  malice  must  be  formed  and  carried  out  in  a  sedate 
and  deliberate  mind;  dissenting  opinion  in  Spears  v.  State,  41  Tex. 
Cr.  537,  56  S.  W.  351,  majority  holding  that  intent  to  kill  upon 
express  malice  must  be  formed  and  carried  out  in  a  sedate  and 
deliberate  mind. 

33  Tez.  Cr.  197-204,  26  B.  W.  70,  POLLABD  T.  STATE. 

While  Unexplained  Possession  of  Property  recently  stolen  may 
justify  verdict  of  receiving  stolen  goods,  yet  court  would  not  be 
authorized  to  order  conviction,  or  charge  jury,  as  presumption  from 
evidence,  that  defendant  is  guilty. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  571,  117  S.  W.  971,  re- 
versing where  state's  counsel  said  he  did  not  want  jury  to  set 
precedent  for  turning  people  loose  on  plea  of  insanity,  though  no 
special  charge  requested;  Spillman  v.  State,  38  Tex.  Cr.  608,  44  S.  W. 
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150,  charge  implying  that  unexplained  possession  of  stolen  goods  is 
sufficient  to  convict  is  erroneous. 

Distinguished  in  Worsham  v.  State,  56  Tex.  Cr.  259,  120  8.  W. 
443,  not  error  for  court  fairlj  to  submit  contentions  of  respective 
parties. 

In  Trial  for  Beceiving  Stolen  Property,  charge  that  "possession 
of  recently  stolen  property  is  presumptive  evidence  of  guilt  of 
possessor,"  is  erroneous  as  throwing  burden  of  proof  upon  defendant 
to  overcome  presumption  of  guilt. 

Approved  in  dissenting  opinion  in  Johnson  v.  State,  42  Tex.  Cr. 
94,  58  S.  W.  64,  51  L.  B.  A.  272,  majority  holding  that  charge  upon 
weight  of  evidence,  when  not  excepted  to,  is  not  ground  for  reversal. 

Conviction  for  Becelvlng  Stolen  Ooods  should  not  be  had  simply  be- 
cause statement  explaining  possession  thereof  is  not  believed  by  jury. 

Approved  in  Grande  v.  State,  37  Tex.  Cr.  54,  38  S.  W.  614,  reaf- 
firming rule;  Bussell  v.  State,  33  Tex.  Cr.  431,  26  S.  W.  992,  guilt  of 
defendant  cannot  be  made  to  depend  upon  single  circumstance  of 
his  denial  of  statements  attributed  to  him;  Hayes  v.  State,  36  Tex. 
Cr.  148,  35  S.  W.  984,  charge,  in  trial  for  burglary,  which  instructs 
jury  to  consider  falsity  of  explanation  of  defendant  of  possession  of 
stolen  property,  as  evidence  against  defendant  is  upon  weight  of  evi- 
dence and  erroneous;  Scott  v.  State  (Tex.  Cr.),  36  S.  W.  277,  in- 
struction, in  burglary,  authorizing  conviction  where  defendant's  ex- 
planation of  possession  of  stolen  property  is  false  is  on  weight  of 
evidence  and  erroneous. 

Where  State's  Counsel  had  Beferred  to  Fact  that  defendant  had 
not  attempted  to  prove  his  good  character,  when  defendant  had  not 
placed  his  character  in  issue,  it  was  prejudicial,  and  court  should  have 
given  requested  instructions  to  jury  to  disregard  such  remarks. 

Approved  in  McKinley  v.  State,  52  Tex.  Cr.  183,  106  S.  W.  342, 
error  in  alluding  to  defendant's  previous  criminality  not  cured  by  in- 
struction; M'Knight  v.  United  States,  97  Fed.  211,  comment  of  coun- 
sel on  failure  of  defendant  to  prove  his  good  character,  which  com- 
ment court  approved,  is  ground  for  reversal.  See  note,  46  L.  B.  A. 
666. 

33  Tez.  Cr.  204-217,  26  S.  W.  196,  EX  PARTE  MEYERS. 

Where  Defendant  Is  Present  When  Testimony  is  taken,  and  had 
privilege  of  cross-examining  witness,  deposition  taken  before  examin- 
ing court  or  inquest,  and  reduced  to  writing  and  certified  according 
to  law,  is  admissible. 

Approved  in  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr.  363, 
61  Am.  St.  Eep.  881,  37  S.  W.  727,  majority  holding  that  testimony 
of  witness,  who  has  since  died,  taken  at  examining  trial,  is  inad- 
missible on  trial.    See  note,  95  Am.  St.  Bep.  771. 

Dying  Declarations  are  not  Admissible  Unless  the  Declarant  was 
Conscious  of  approaching  death  and  believed  there  was  no  hope  of  re- 
covery. 

Approved  in  Phillips  v.  State,  50  Tex.  Cr.  129,  94  S.  W.  1052,  state- 
ment inadmissible  where  declarant  simply  recognized  that  he  was  in 
a  critical  condition;  Craven  v.  State,  49  Tex.  Cr.  81,  122  Am.  St.  Bep. 
799,  90  S.  W.  311,  statement  inadmissible  where  declarant  said  that 
he  had  some  hope  of  recovery. 

See  notes,  86  Am.  St.  Bep.  655;  56  L.  B.  A.  404. 
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33  Tez.  Or.  217-224,  26  a  W.  198,  THOMPSON  ▼.  STATE. 

It  Is  not  Error  to  Refuse  Special  Instructions  as  to  accomplice  testi- 
monj  if  charge  given  to  jury  presents  the  law  controlling  the  subject 
matter  of  such  special  instructions. 

Beaffirmed  in  State  v.  Kent,  5  N.  D.  562,  67  N.  W.  1065,  35  L.  518. 

Defendant  has  No  Bigbt  to  Demand  that  he  be  allowed  to  complete 
his  jury  from  regular  panel  for  week. 

Approred  in  Burton  v.  State,  46  Tex.  Cr.  495,  81  S.  W.  742,  revers- 
ing where,  after* special  venire  exhausted  court  ordered  sheriff  to  call 
roll  of  jurors  summoned  for  week;  Deon  v.  State,  37  Tex.  Cr.  509,  40 
S.  W.  267,  it  is  not  necessary  to  call  in  regular  panel  of  jurors  for 
the  week,  before  ordering  process  for  talesmen;  Beard  v.  State,  41 
Tex.  Cr.  178,  53  S.  W.  349,  it  is  not  error  for  court  to  instruct  sheriff 
to  summon  talesmen  instead  of  regular  jury  of  court. 

Where  Evidence  Shows  Tbat  Defendant  and  Another  Acted  To- 
gether in  murder,  bloody  clothing  taken  from  co-defendant  is*  admis- 
sible against  defendant. 

Approved  in  Norsworthy  v.  State,  45  Tex.  Cr.  342,  77  S.  W.  805,  ad- 
mitting portions  of  hide  of  stolen  yearling;  McFarland  v.  State,  45 
Tex.  Cr.  250,  75  S.  W.  789,  fact  that  person  arrested  had  locks  used 
in  swindling  irrespective  of  warning. 

Where  Accomplice  Swears  Positively  .as  Eye  Witness  That  Defend- 
ant Committed  Crime,  it  is  not  error  to  refuse  charge  on  circum- 
stantial evidence. 

See  note,  69  L.  B.  A.  211. 

33  Tex.  Cr.  224-227,  26  a  W.  204,  OLOVEB  V.  STATE. 

Homicide  Is  Jnstiflable  In  Defense  of  Life  of  another  when  de- 
ceased was  in  act  of  committing  murder. 

Approved  in  Monson  v.  State  (Tex.  Cr.),  63  S.  W.  649,  it  being 
theory  of  state  that  defendant  and  another  were  acting  together  in 
perpetration  of  a  homicide,  defendant  was  entitled  to  instruction 
that  he  had  right  to  defend  himself  and  also  his  companion.  See 
note,  67  L.  B.  A.  532. 

Wliere  Deceased,  Who  was  a  Constable,  attempted  to  prevent  fight 
and  drew  pistol  as  if  to  kill  one  of  combatants  who  had  thrown  him 
back,  was  killed  by  defendant  in  belief  that  constable  was  a  party  to 
the  fight,  defendant  would  be  excused. 

Approved  in  Monson  v.  State  (Tex.  Cr.),  63  S.  W.  650,  culpability 
of  one  who  slays  in  defense  of  another  is  measurecT  by  intent  with 
which  he  acted.    See  note,  67  L.  B.  A.  531,  532,  534. 

33  Tex.  Cr.  228-230,  26  S.  W.  190,  WAX7L  ▼.  STATE. 

Ordinary  Meaning  of  Term  "Honse^  is  that  applied  in  relation  to 
perjury,  and  includes  every  kind  of  building  or  structure  housed  in 
o?  roofed,  regardless  of  fact  whether  they  are  or  ever  have  been  in- 
habited— any  structure  which  has  walls  on  all  sides  aud  is  covered  by 
a  roof. 

Approved  in  Jernigan  v.  State,  43  Tex.  Cr.  115,  63  S.  W.  561,  if  part 
of  roof  is  gone,  structure  would  still  be  a  house  in  contemplation  of 
gaming  statute;  Jernigan  v.  State,  43  Tex.  Cr.  117,  63  S.  W.  562,  if 
structure  had  no  roof  it  would  not  be  an  outhouse  in  eontemplation  of 
gaming  law. 

5  Tex.  Notes— 61 
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S3  Tax.  Or.  231-232,  26  8.  W.  197,  UPTON  v.  STATE. 

Having  Signed  and  Sworn  to  a  Oomplaint^  it  was  not  necessary  to 
its  validity  that  name  of  affiant  be  set  out  in  body  of  complaint. 

Beaffirmed  in  Taul  v.  State  (Tex.  Cr.),  61  S.  W.  395.  Approved  in 
Edgerton  v.  State  (Tex.  Cr.},  68  S.  W.  678,  permitting  county  at- 
torney to  alter  initials  of  injured  party  in  body  of  complaint. 

Distinguished  in  Abernathy  v.  State,  52  Tex.  Cr.  42,  105  S.  W.  185, 
reversing  for  variance  between  evidence  and  name  signed  to  com- 
plaint. 

83  Tex.  Or.  232-236,  26  8.  W.  201,  BUTLEB  ▼.  STATE. 

On  Trial  for  Murder,  Dedarationa  of  Defendant  and  his  brother 
that  were  explanatory  of  why  defendant  sought  deceased  unarmed, 
and  showing  he  sought  him  to  clear  up  grievous  imputation  deceased 
had  cast  on  defendant's  sister,  should  have  been  admitted. 

Approved  in  Schauer  v.  State  (Tex.  Cr.),  60  S.  W.  251,  it  was  error 
to  exclude  testimony  showing  appellant  had  made  peace  overtures  to 
deceased. 

Statement  of  Facta  Made  Up  Principally  of  stenographer's  notes 
will  not  be  considered  for  any  purpose  by  court  of  criminal  appeals. 

Approved  in  Emmons  v.  State,  34  Tex.  Cr.  100,  29  8.  W.  474,  and 
Ex  parte  Isaacs,  35  Tex.  Cr.  80,  31  S.  W.  641,  reaffirming  rule:  Dunn 
V.  State  (Tex.  Cr.),  51  S.  W.  1121,  statement  of  facts  made  up  en- 
tirely of  questions  and  answers  will  be  stricken  out  on  appeal;  dis- 
senting opinion  in  Stringfellow  v.  State,  42  Tex.  Cr.  593,  61  S.  W. 
722,  majority  holding  that  stenographer's  notes  are  admissible  in  evi- 
dence. 

33  Tex.  Or.  236-251,  26  8.  W.  63,  BLAIN  Y.  STATE. 

Wbere  the  Proof  Aliunde  Establlahing  Conspiracy  is  so  clear  and 
conclusive  as  to  negative  the  probability  that  jury  could  have  relied 
on  antecedent  acts  and  declarations  of  a  conspirator  in  finding  a  con- 
spiracy, their  admission,  if  they  relate  to,  and  are  in  furtherance  of, 
purpose  actually  carried  out,  can  seldom  be  otherwise  than  harmless, 
especially  when  properly  controlled  by  charge  of  court. 

Approved  in  Hays  v.  State  (Tex.  Cr.),  57  S.  W.  835,  statement  made 
by  codefendant  is  admissible  against  defendant  on  trial  for  murder. 

Wliere  One  Originates  a  Oriminal  Purpose,  and  induces  another  to 
assist  in  its  execution,  knowing  and  concurring  therein,  and  this 
guilty  knowledge  and  concurrence  is  shown  by  evidence  aliunde,  then 
the  acts  and  declarations  of  the  principal  can  be  shown  to  prove  the 
guilty  purpose,  though   occurring  anterior   to   the   conspiracy. 

Beaffirmed  in  Smith  v.  State,  46  Tex.  Cr.  277,  108  Am.  St.  Bep.  991, 
81  S.  W.  940;  Eacock  v.  State,  169  Ind.  503,  82  N.  E.  1045;  Stevens 
V.  State,  42  Tex.  Cr.  172,  59  S.  W.  548.  Approved  in  Bichards  v. 
State,  53  Tex.  Cr.  407,  110  S.  W.  436,  fact  that  defendant's  wife 
jointly  indicted  had  been  acquitted  would  not  make  her  declarations 
inadmissible. 

Expert  Evidence  as  to  Position  of  Decedent's  Arm  at  the  Time  he 
received  the  fatal  shot  is  inadmissible. 

Approved  in  Pearson  v.  State,  56  Tex.  Cr.  612,  120  S.  W.  1006,  re- 
versing where  physician  gave  opinion  as  to  whether  decedent's  hand 
could  have  been  so  placed  as  to  receive  wounds  in  thumb  and  wrist 
at  same  time;  Morton  v.  State,  43  Tex.  Cr.  536,  67  S.  W.  115,  though 
it  is  not  competent  for  witness  to  give  opinion  as  to  relative  positions 
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of  parties  at  time  fatal  shot  fired,  physician  may,  in  describing 
wounds  on  deceased,  place  state's  counsel  and  himself  in  position  and 
point  to  place  of  entrance  of  bullet  and  place  hand  at  angle  that 
would  make  place  of  exit. 

Instance  of  Sufficiency  of  Evidence  to  Show  Accused  and  Co-con- 
spiraton  were  acting  together  in  preparation  for  murder  of  deceased 
which  was  afterward  carried  into  effect. 

See  note,  68  L.  B.  A.  218. 

33  Tex.  Or.  252-264,  26  &  W.  206,  HUNT  T.  STATE. 

On  Trial  for  Murder,  charge  is  correct  that  in  effect  instructs  that 
where  judgment  establishing  insanity  has  been  put  in  evidence,  the 
burden  is  upon  state  to  prove,  beyond  reasonable  doubt,  that  insan- 
ity of  which  defendant  was  convicted  was  temporary,  or  prove  that 
he  had  been  cured  of  such  insanity,  otherwise  insanity  is  presumed  to 
have  continued. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  583,  61  S.  W.  927,  apply- 
ing rule  in  case  of  burglary.     See  note,  35  L.  R.  A.  118. 

Where  Evidenoe  In  a  Case  Raises  Issue  of  Insanity,  there  is  no 
presumption  of  law;  the  presumption  is,  under  all  circumstances,  one 
of  fact  for  jury  to  determine,  and  unless  jury  believe,  beyond  rea^ 
sonable  doubt,  that  accused  is  sane,  they  should  acquit. 

Approved  in  Wooten  v.  State,  51  Tex.  Cr.  430,  102  S.  W.  417, 
where  evidence  introduced  to  show  that  defendant  had  been  insane 
from  childhood,  insanity  presumed  to  continue.  See  note,  76  Am.  St. 
Bep.  86. 

Objection  That  Court,  in  Oivlng  Law  of  Self-defense,  Did  not  In- 
struct Jury  that  defendant  was  not  bound  to  retreat,  cannot  be 
raised  for  first  time  on  motion  for  new  trial,  unless  injury  to  defend- 
ant is  shown. 

Approved  in  Hughes  v.  State,  47  Tex.  Cr.  220,  82  S.  W.  1Q38,  and 
Montgomery  v.  State,  45  Tex.  Cr.  376,  77  S.  W.  789,  both  holding 
instruction  need  not  be  given  where  facts  do  not  raise  issue.  See  note, 
2  L.  B.  A.  (n.  s.)  58. 

Beception  as  Standard  for  Comparison  With  Handwriting  of  In- 
criminating Letters^  of  attachment  signed  by  accused  while  in  jail, 
is  not  obnoxious  to  rule,  excluding  confessions   made   under  arrest. 

See  note,  63  L.  B.  A.  442. 

83  Tax.  Cr.  264-272,  26  S.  W.  209,  CBOW  ▼.  STATE. 

Where  Conviction  Depends  Wholly  upon  Circumstantial  Evidence, 
each  necessary  fact  must  be  proved  beyond  reasonable  doubt;  all 
facts  must  be  consistent  with  guilt  of  defendant;  they  must  be  con- 
clusive, leading  to  conclusion,  with  moral  certainty,  that  defendant, 
and  no  other  person,  committed  the  murder. 

Approved  in  State  v.  Cohen,  108  Iowa,  210,  75  Am.  St.  Bep.  215, 
78  N.  W.  857,  where  conviction  depends  entirely  on  circumstantial 
evidence,  every  circumstance  must  be  proved  beyond  reasonable 
doubt. 

Bemarks  of  Prosecuting  Attorney  in  addressing  jury  in  trial  for 
murder  held  to  be  cause  for  reversal,  as  being  calculated  to  induce 
jury  to  convict. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  567,  117  S.  W.  969,  re- 
versing where  state's  counsel  urged  conviction  because  he  did  not 
want  precedent  for  turning  people  loose  on  plea  of  insanity,  though 


83  Tex.  Cr.  272-281    NOTES  ON  TEXAS  BEPOBTS.  964 

jury  inatrncted  to  disregard  remarks;  Jenkins  t.  State,  49  Tez.  Cr. 
464,  122  Am.  St.  Bep.  812,  93  S.  W,  730,  reversing  where  counsel 
recited  facts  of  similar  case,  though  no  instruction  asked;  Murmutt 
T.  State  (Tex.  Cr.),  67  S.  W.  510,  reversing  where  counsel  stated 
that  if  jury  did  not  convict  they  might  as  well  tear  down  court- 
house, though  no  instruction  asked;  Brazell  v.  State,  33  Tex.  Cr.  335, 
26  S.  W.  724,  in  case  of  burglary;  Murphy  v.  State  (Tex.  Cr.),  57 
S.  W.  968,  remarks  of  court  to  jurors  before  trial  held  to  be  ground 
for  reversal  in  ease  of  murder.    See  note,  46  L.  B.  A.  670. 

Distinguished  in  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  308,  311, 
remark  that  if  defendant  is  erroneously  convicted  he  may  'appeal 
or  be  pardoned,  but  that  if  he  is  acquitted,  matter  is  forever  settled, 
not  ground  for  reversal  where  timely  objection  not  made;  Moore  v. 
State  (Tex.  Cr.),  28  S.  W.  687,  where  counsel  in  trial  for  assault 
argues  to  jury  that  if  they  make  mistake  defendant  can  appeal,  it 
is  not  ground  for  reversal,  when  evidence  against  defendant  is  posi- 
tive and  remark  was  provoked  by  defendant's  attorney. 

If  Witness'  Testimony  Showis  Him  an  Expert,  His  Statement  that 
he  is  not  an  expert,  does  not  deprive  his  testimony  of  quality  of 
expert  testimony. 

Approved  in  Glover  v.  State,  129  Ga.  724,  59  S.  E.  819,  and  Atchison 
etc.  By.  Co.  v.  Walker  (Walker  v.  Scott),  10  Kan.  Ap.  421,  61  Pae. 
1093,  both  following  rule. 

33  Tez.  Or.  272-277,  26  S.  W.  212,  FOBEMAN  ▼.  STATE. 

Wlietber  EilUng  Occoni  in  Mutoal  Combat  or  Otherwise,  the 
nature,  character  and  degree  of  such  homicide  will  depend  upon 
condition  of  mind  of  slayer;  and  this  must  be  ascertained  from  cir- 
cumstances of  particular  case. 

Approved  in  Gardner  v.  State  (Tex.  Cr.),  59  S.  W.  1116,  it  is  not 
necessary  to  make  direct  application  of  law  of  mutual  combat  to 
murder  in  second  degree  or  manslaughter. 

Evidence  of  Oommnnicated  Threats  is  Inadmissible  Where  Evi- 
dence* clearly  shows  that  parties  agreed  to  a  mutual  combat,  the 
question  of  self-defense  being  thereby  eliminated. 

Approved  in  Doss  v.  State,  43  Tex.  Cr.  552,  67  S.  W.  322,  issue 
of  self-defense  not  raised  where  defendant  followed  deceased  pistol 
in  hand.     See  note,  89  Am.  St.  Bep.  705. 

S3  Tex.  Or.  278-281,  26  S.  W.  897,  32  &  W.  128,  BLAOEWELL  T. 
STATE. 

Where  Appellant  Used  Deadly  Weapon  in  manner  and  with  intent 
to  alarm  prosecutor,  it  was  not  error  to  charge  on  aggravated 
aseault. 

Denied  in  Haygood  v.  State,  51  Tex.  Cr.  619,  103  S.  W.  891,  shot 
merely  to  frighten  is  simple  assault;  Pearce  v.  State,  37  Tex.  Cr. 
645,  40  S.  W.  807,  assault  with  gun  that  cannot  be  fired,  in  manner 
to  alarm,  is  simple  and  not  aggravated  assault. 

In  Prosecution  for  Assault  With  Intent  to  Murder  Where  Defendant 
is  convicted  of  aggravated  assault,  erroneous  charge  as  to  assault 
with  intent  to  murder  is  harmless. 

Approved  in  Loudenback  v.  Territory,  19  Okl.  202,  W  Pac.  1031, 
applying  rule  where  defendant  convicted  of  manslaughter  and  court 
erred  in  instructions  as  to  higher  degree  of  crime. 
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83  Tez.  Or.  281>289,  47  Am.  St  Bop.  30,  26  &  W.  194,  622,  JACKSON 
▼.  STATE. 

Wlien  Oredibllity  of  Witnees  has  Been  Attacked  by  evidence  show- 
ing he  had  been  charged  with  infamous  crime,  it  is  admissible  to 
prove  his  acquittal  of  that  charge. 

Approved  in  Early  v.  State,  56  Tex.  Cr.  493,  494,  120  S.  W.  432, 
where  codefendant  testifies  that  he  has  been  acquitted,  it  may  be 
shown  on  cross-examination  that  he  was  twice  convicted;  Heath  v. 
White  (Tex.  Civ.),  39  S.  W.  123,  though  credibility  of  witness  is 
attacked  by  admission  of  copies  of  indictments,  fact  of  his  acquittal 
may  be  shown  by  parol.    See  note,  82  Am.  St.  Bep.  64. 

Testliiioxiy  of  Witness  Before  Examining  Oourt  may  be  introduced 
on  trial  to  impeach  such  witness,  when  it  is  totally  at  variance  with 
his  testimony  on  final  trial,  though  he  denounces  it  as  incorrect,  and 
states  he  would  not  have  signed  it  if  it  had  been  read  to  him. 

Approved  in  Allen  v.  Conn  (Tex.  Civ.),  37  S.  W.  192,  testimony 
of  plaintiff  in  a  previous  trial  is  admissible  when  contradictory  of 
his  statement  in  pending  trial.  See  notes,  59  Am.  St.  Bep.  352;  82 
Am.  St.  Bep.  46. 

Defendant  Who  Takes  Stand  in  His  Own  Behalf  must  answer 
whether  or  not  he  had  previously  been  arrested  for  burglary,  rob- 
bery and  theft. 

Approved  in  Sexton  v.  State,  33  Tex.  Cr.  417,  26  S.  W.  833,  where 
defendant  is  made  to  testify  that  he  had  been  indicted  for  another 
crime,  this  testimony  should  be  limited  to  credibility,  whether  in- 
struction be  asked  or  not;  Hargrove  v.  State,  33  Tex.  Cr.  457,  26 
S.  W.  995,  defendant  on  trial  for  murder  may  be  asked  if  he  had 
been  convicted  of  another  murder;  Warren  v.  State,  33  Tex.  Cr. 
503,  26  S.  W.  1082,  defendant  on  trial  for  theft  may  be  asked  if  he 
is  not  under  indictment  for  another  theft.  See  note,  62  L.  B.  A. 
346. 

Defendant  Who  Testifies  in  His  Own  Behalf  may  be  contradicted, 
impeached  and  sustained  in  same  manner,  occupies  same  place  and 
is  to  be  treated  as  other  witnesses. 

Approved  in  Hargrove  v.  State,  33  Tex,  Cr.  456,  26  6.  W.  994,  de- 
fendant on  trial  for  murder  may  be  asked  if  he  had  been  convicted 
of  another  murder;  dissenting  opinion  in  Lee  v.  State,  45  Tex.  Cr. 
53,  73  S.  W.  408,  majority  holding  that,  where  defendant  admitted 
on  crose-examination  that  he  was  in  jail,  indictments  against  him 
were  admissible.    See  note,  82  Am.  St.  Bep.  26. 

Credibility  of  Witness  can  be  Attacked  by  Evidence  that  he  has 
been  charged  with  commission  of  infamous  offense,  or  that  he  has 
been   arrested  for  crime  involving  legal  and  moral   turpitude. 

See  notes,  53  Am.  St.  Bep.  466;  82  Am.  St.  Bep.  38;  123  Am.  St.  Bep. 
328. 

When  Evidence  Is  Admitted  Tending  to  Establldi  Identity,  in- 
tent, to  develop  res  gestae,  or  to  show  system,  it  must  be  limited  to 
such  purpose  in  charge  to  jury,  and  so  if  accused  testifies  to  such 
facts. 

Approved  in  Oliver  v.  State,  33  Tex.  Cr.  546,  28  8.  W.  202,  when 
testimony  of  other  offenses  committed  by  defendant  is  admitted,  it 
is  duty  of  court  to  limit  such  testimony  to  credibility  of  defendant. 

Where  Portions  of  the  Written  Testimony  of  a  Witness  have  Been 
Introdoced  for  impeachment,  the  remainder  is  admissible,  if  necessary 
to  explain  the  part  already  admitted. 
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Approved  in  Corpus  ▼.  State,  51  Tex.  Cr.  317,  102  S.  W.  1153,  re- 
affirming rule.    See  note,  82  Am.  St.  Bep.  47. 

Miscellaneous. — Beyons  v.  State,  33  Tex.  Gr.  145,  47  Am.  St.  Bep. 
26,  25  S.  W.  786,  holding  in  prosecution  for  murder,  state  after  having 
proved  its  case  hj  eye-witnesses  need  not  examine  additional  wit- 
nesses though  in  court. 

33  Tex.  Or.  290-291,  26  S.  W.  213,  LUCAS  ▼.  STATE. 

An  Unlawfal  Use  of  Another's  Horse  for  tlie  Purpose  of  Biding 
Him  to  town  to  catch  a  train,  is  not  theft. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  379,  97  S.  W.  474,  bailee 
of  ring  not  guilty  of  theft  where  he  pawned  it  without  intending 
permanently  to  appropriate  it.    See  note,  88  Am.  St.  Bep.  607. 

33  Tex.  Cr.  291-294,  26  8.  W.  214,  8TEINEB  ▼.  STATE. 

Where  Evidence  Presents  Nothing  Less  Than  Felony  Embezzlement^ 
it  is  not  error  to  refuse  to  submit  issue  of  misdemeanor  to  jury. 

Approved  in  Territory  v.  GatliflF,  2  Okl.  633,  37  Pac.  813,  where 
evidence  showed  only  assault  with  intent  to  murder,  court  need  not 
instruct  that  defendant  may  be  found  guilty  of  simple  assault. 

Miscellaneous.— Cited  in  Stewart  v.  State  (Tex.  Cr.),  77  S.  W.  791, 
jury  cannot  convict  of  theft  on  unauthorized  possession  alone. 

83  Tex.  Cr.  294-298,  26  S.  W.  398,  BAIVS  ▼.  STATE. 

Whefe  There  is  Conflicting  Testimony  as  to  whether  accused,  while 
under  arrest  was  cautioned,  the  court  should  instruct  jury  that  if  they 
believed  accused  was  cautioned  before  he  made  his  confession,  con- 
fession should  be  considered,  but  if  they  believe  he  had  not  been  cau- 
tioned, they  should  entirely  disregard  confession. 

Approved  in  Hamlin  v.  State,  39  Tex.  Cr.  599,  47  S.  W.  660,  facts 
as  to  admissibility  of  statements  of  defendant  were  properly  submitted 
to  jury.    See  note,  18  L.  B.  A.  (n.  s.)  781. 

If  Statement  Made  by  Accused  Leads  to  Discoyery  of  fruits  of 
crime,  it  will  be  admissible  as  confession,  although  at  time  accused 
was  under  arrest,  or  inducements  were  held  out  to  him  to  niake  state- 
ment. 

See  notes,  73  Am.  St.  Bep.  944;  53  L.  B.  A.  407. 

33  Tex.  Cr.  298-300,  26  S.  W.  399,  HUTCHINS  y.  STATE. 

Presentation  of  Statement  of  Facts  to  prosecuting  attorney  within 
ten  days  allowed  for  filing  same  with  his  approval  is  not  legal  dili- 
gence. 

Approved  in  Walker  v.  State,  49  Tex.  Cr.  183,  91  S.  W.  230,  facts 
held  to  show  want  of  diligence;  Pool  v.  State,  35  Tex.  Cr.  160,  32  S. 
W.  700,  where  want  of  diligence  is  shown,  statement  of  facts  will  not 
be  allowed  to  be  incorporated  in  record  by  appellate  court;  Zamora 
V.  State  (Tex.  Cr.),  33  S.  W.  125,  absence  of  statement  of  facts  is  not 
excused  by  affidavit  that  clerk  refused  to  file  it,  such  statement  not 
having  been  approved  by  judge. 

Where  Defendant  in  Criminal  Case  Takes  Stand  to  testify  in  his 
own  behalf,  he  assumes  character  of  witness,  and  is  entitled  to  same 
privileges,  and  is  subject  to  same  treatment,  and  to  be  contradicted  or 
impeached  in  same  manner  as  any  other  witness. 

Approved  in  Hudson  v.  State,  49  Tex.  Cr.  26,  90  S.  W.  177,  where 
defendant  impeached  as  to  his  age,  corroborative  statement  made  by 
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him  before  grand  jury  admissible;  Alexander  v.  State,  40  Tex.  Cr. 
403,  49  S.  W.  231,  where  defendant  becomes  witness  in  his  own  behalf  . 
he  may  be  eross-examined  as  to  entire  case. 

33  Tex.  Or.  301-306,  26  8.  W.  407,  BATIGAN  T.  STATE. 

Traveler  cannot  Claim  Benefit  of  His  Exemption  under  pistol  law, 
where  he  stops  over  in  his  journey  and  engages  in  business  or 
pleasure,  especially  where  it  consists  in  visiting  saloons  and  disturb- 
ing public  peace. 

Approved  in  Brownlee  v.  State,  35  Tex.  Cr.  213,  32  S.  W.  1044,  de- 
fendant held  not  to  be  'traveler''  within  meaning  of  statute;  Ball  v. 
State  (Tex.  Cr.),  38  S.  W.  773,  one  who  carries  pistol  to  place  where 
ho  intends  to  procure  writ  of  sequestration,  and  who  anticipates 
trouble,  is  not  ^'traveler";  Snider  v.  State  (Tex.  Cr.),  43  S.  W.  85,  one 
who  attends  to  other  business,  after  failing  in  attempt  to  deliver 
pistol  he  had  sold,  is  not  exempt  from  statute. 

Titles  to  Acts  of  the  Legislature  Should  Beceive  a  Liberal  Constmc- 
tlon. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  243,  109  S.  W.  370,  uphold- 
ing act  amendatory  of  section  of  Penal  Code,  though  it  did  not  men- 
tion that  section  had  already  been  amended;  Joliff  v.  State,  53  Tex. 
Cr.  63,  109  S.  W.  177,  upholding  conviction  under  so  much  of  act  as 
is  included  in  caption. 

33  Tex.  Cr.  306-312,  26  &  W.  403,  MOOBE  T.  STATE. 

"Where  Defendant  is  on  Trial  for  Assault  with  intent  to  murder, 
and  evidence  shows  aggravated  assault,  he  cannot  be  acquitted;  court 
should  submit  issue  of  aggravated  assault  to  jury. 

Approved  in  Prescott  v.  State,  52  Tex.  Cr.  37,  105  S.  W.  193,  where 
evidence  of  specific  intent  to  murder  is  inconclusive,  instruction  as 
to  lesser  offenses  should  be  given;  Moore  v.  State,  33  Tex.  Cr.  353, 
26  S.  W.  405,  where  evidence  is  conflicting  as  to  whether  there  was 
intent  to  kill  or  simply  to  alarm,  aggravated  assault  should  have  been 
charged;  State  v.  Young,  22  Wash.  277,  60  Pac.  651,  it  was  error  to 
refuse  charge  on  assault  to  do  bodily  harm,  where  information 
charged  assault  to  murder,  no  considerable  provocation  appearing; 
dissenting  opinion  in  Schrimscher  v.  State,  36  Tex.  Cr.  467,  38  S.  W. 
356,  majority  holding  that  where  defendant  testified  he  fired  without 
intent  to  kill,  but  testimony  of  witnesses  and  his  own  statements  con- 
tradicted him,  it  was  not  error  to  refuse  charge  on  aggravated  as- 
sault. 

The  Conrt  Should  Simply  Bole,  Without  Comment*  upon  Objectians 
to  Testimony. 

Approved  in  Simmons  v.  State,  55  Tex.  Cr.  444,  117  S.  W.  143,  re- 
versing where  judge  stated  that,  if  objection  had  been  made  to  testi- 
mony, he  might  have  sustained  it. 

Distinguished  in  Chancey  v.  State,  50  Tex.  Cr.  88,  96  S.  W.  13, 
remark  of  court  that  after  witness  got  drunk  his  testimony  would 
not  amount  to  much,  not  prejudicial  error. 

33  Tex.  Cr.  312-314,  26  S.  W.  411,  AVANT  ▼.  STATE. 

Where  Judgment  Nisi  Becited  That  Bail  Bond  was  entered  into 
July  12,  1892,  whereas  scire  facias  served  upon  defendants  recited  it 
was  entered  into  July  9,  1892,  there  is  a  fatal  variance. 
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Approved  in  Moseley  v.  State,  37  Tex.  Cr.  20,  38  8.  W.  800,  where 
scire  facias  recited  bond  was  dated  April  2d,  it  was  error  to  admit 
parol  evidence  that  bond  was  executed  May  2d. 

Distinguished  in  Pearson  v.  State,  51  Tex.  Cr.  326,  101  S.  W.  802J 
affirming  where  clerk  had  written  over  printed  flgnres  in  blank  scire 
facias. 

If  Bail  B<»id  was  Taken  Before  a  Justice  Gonzt,  the  recitation  in 
scire  facias  and  judgment  nisi  that  principal  was  required  to  answer 
indictment  pending  in  district  court  would  be  fatal. 

Approved  in  Frost  v.  State,  33  Tex.  Cr.  350,  26  S.  W.  412,  where 
scire  facias  recited  bond  was  entered  into  before  district  court,  when 
bond  was  taken  before  justice  of  peace,  variance  was  fatal. 

33  Tex.  Cr.  314-315,  26  &  W.  396,  MUBFHY  v.  STATE. 

Ex-convlct»  Testifying  In  His  Own  Bebalf,  may  be  convicted  for 
perjury  if  he  swore  falsely. 

Distinguished  in  United  States  v.  Bell,  81  Fed.  851,  witness  not 
warned  of  his  right  to  remain  silent  in  respect  to  self-incriminating 
testimony  cannot  be  prosecuted  for  perjury  committed  during  his 
examination. 

33  Tex.  Or.  317-319,  26  S.  W.  400,  IIABTIN  V.  STATE. 

In  an  Indictment  for  Perjnry  the  materiality  of  alleged  false  state- 
ment should  plainly  appear  either  by  direct  averment  or  by  allegation 
of  such  facts  as  will  show  it. 

Approved  in  Harrison  v.  State,  41  Tex.  Cr.  276,  53  S.  W.  864,  in- 
dictment for  perjury  assigned  on  affidavit  alleged  to  be  false  is 
fatally  defective,  when  it  fails  to  set  out  particular  portion  that  is 
false  and  material;  Henry  v.  State,  43  Tex.  Cr.  177,  63  S.  W.  642, 
indictment  for  perjury,  which  alleges  the  materiality  of  the  alleged 
false  testimony,  is  good.     See  note,  124  Am.  St.  Bep.  669. 

Materiality  of  False  Statement  alleged  in  indictment  for  perjury 
held  not  to  plainly  appear,  and  that  motion  to  quash  should  have 
been  sustained. 

Approved  in  Beavis  v.  State,  6  Wyo.  246,  44  Pac.  63,  in  trial  for 
perjury  statements  of  the  defendant  in  the  trial  in  which  the  per- 
jury is  charged  to  have  been  committed,  made  out  of  presence  of 
person  accused  of  forgery,  are  not  admissible  against  latter. 

Where  Defendant  was  Cbarged  With  Perjury  Gonceming  Theft  by 
Two  Other  Persons,  the  confessions  of  those  persons  are  admissible. 

Approved  in  State  v.  Gordon,  196  Mo.  199,  95  S.  W.  425,  admitting 
res  gestae  of  offense  concerning  which  perjury  was  charged. 

33  Tex.  Cr.  320-321,  26  8.  W.  409,  WILKINS  T.  STATE. 

Violation  of  Statute  Which  Prohibits  Counsel  from  alluding  to  de- 
fendant's failure  to  testify  in  his  own  behalf  will  work  reversal  of 
judgment  of  conviction,  although  court  may  have  sought  by  ad- 
monition and  by  instructions  to  get  jury  to  disregard  such  remarks. 

Eeaffirmed  in  Good  v.  State  (Tex.  Cr.),  66  S.  W.  1100.  Approved 
in  Pryse  v.  State,  54  Tex.  Cr.  526,  113  S.  W.  939,  evidence  of  de- 
fendant's failure  to  testify  on  examining  trial  inadmissible;  Hare 
V.  State,  56  Tex.  Cr.  8,  118  S.  W.  545,  it  is  reversible  error  to  per- 
mit accused  to  be  asked  whether  he  testified  on  his  former  trial 
for  same  offense. 
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Term  '^epaty,'*  in  Difoxmation,  sufficiently  designates  "assistant" 
county  attorney. 

Approyed  in  Williams  v.  People,  26  Colo.  277,  57  Pac.  702,  informa- 
tion signed  by  attorney  specially  appointed  by  court  to  prosecute  is 
not  rendered  invalid,  because  such  attorney  adds  to  his  signature 
"special  deputy  district  attorney." 

Distinguished  in  Murrey  v.  State,  48  Tex.  Gr.  220,  87  S.  W.  349, 
person  who  is  not  even  de  facto  officer  has  no  authority  to  sign  in- 
formation. 

Miscellaneous. — Gited  in  dissenting  opinion  in  Adams  v.  State, 
47  Tex.  Gr.  38,  81  S.  W.  964,  majority  upholding  information  which 
appeared  on  its  face  not  to  have  been  signed  by  county  attorney. 

83  Tez.  Or.  327-831,  26  S.  W.  401,  CONWAY  ▼.  STATE. 

When  OredlbUity  of  Witness  is  Attacked,  he  may  be  cross-examined 
on  facts  going  to  discredit  him,  but  if  he  denies  such  facts,  they  can- 
not be  proved  by  other  witnesses,  and  cannot  be  made  part  of  case 
as  original  evidence. 

Approved  in  Hall  v.  State,  43  Tex.  Gr.  489,  66  S.  W.  786,  witness' 
credibility  cannot  be  attacked  by  showing  her  reputation  for  chasity 
is  bad;  dissenting  opinion  in  Lee  v.  State,  45  Tex.  Gr.  53,  73  S.  W. 
408,  majority  holding  that,  where  witness  admitted  he  was  in  jail, 
indictments  against  him  were  competent  evidence. 

Testimony  in  Chief  Tending  Merely  to  Support  credit  of  witness 
is  not  to  be  heard  except  in  reply  to  some  matter  previously  given 
in  evidence  by  opposite  party  to  impeach  it. 

Approved  in  Green  v.  State,  49  Tex.  Gr.  239,  90  8.  W.  1116,  where 
accomplice  testified  that  he  had  not  been  promised  immunity,  and 
was  not  contradicted,  error  to  admit  corroborative  statements  made 
by  him;  Morton  v.  State  (Tex.  Gr.),  71  S.  W.  281,  where  witness,  on 
cross-examination,  denied  that  he  had  agreed  with  state  to  testify 
to  save  himself,  and  was  not  contradicted,  his  testimony  on  examining 
trial  inadmissible;  Barber  v.  State  (Tex.  Gr.),  69  S.  W.  516,  where 
witness,  on  cross-examination  as  to  certain  statements,  testified  that 
he  did  not  "tell  it  that  way,"  evidence  of  what  he  really  did  say 
competent  on  redirect  examination,  though  he  was  not  contradicted; 
Wiley  V.  State,  33  Tex.  Gr.  408,  26  S.  W.  723,  arguendo. 

State  has  No  Bight  to  Sustain  Credit  of  Her  Witness  by  proving 
similar  statements,  made  after  promises  were  made,  or  after  hope 
sprang  into  mind  of  witness  to  obtain  moderate  punishment  by  being 
witness  in  case. 

Approved  in  Ezell  v.  State  (Tex.  Gr.),  65  S.  W.  370,  reaffirming 
rule;  Stephens  v.  State  (Tex.  Gr.),  26  S.  W.  728,  where  it  is  sought 
to  impeach  witness  by  showing  contradictory  statements,  it  may  be 
shown  that  witness  previously  made  statements  similar  to  those  he 
testified  to.    See  note,  98  Am.  St.  Rep.  166. 

Where  the  Evidence  on  a  Trial  for  Burglary  Tends  to  Show  That 
Defendant  was  in  a  distant  city  when  the  burglary  was  committed, 
the  court  should  have  charged  upon  the  law  of  alibi. 

Approved  in  Ballentine  v.  State,  52  Tex.  Gr.  371,  107  S.  W.  547, 
where  evidence  is  introduced  to  support  defense  of  alibi,  error  for 
court  to  refuse  to  instruct  with  reference  thereto. 

Miscellaneous.— Brazell  v.  State,  33  Tex.  Gr.  334,  26  S.  W.  723,  re- 
ferred to  as  a  companion  case. 
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83  Tex.  Or.  333-386,  26  8.  W.  723,  BBAZELL  ▼.  STATE. 

Wlieira  Bemaiks  of  dnauuH  Bear  Construction  of  alluding  to  de- 
fondant'e  failure  to  testify  in  his  own  behalf,  it  is  cause  for  re- 
versal, though  court  rebuked  them  and  withdrew  them  from  con- 
sideration of  jury. 

Approved  in  Sanchez  ▼.  State  (Tex.  Cr.),  69  S.  W.  515,  reaffirming 
rule;  People  v.  Morris,  3  Gal.  Ap.  6,  84  Pac.  465,  and  State  v. 
Marceaux,  50  La.  Ann.  1146,  24  So.  615,  both  holding  it  is  reversi- 
ble error  for  district  attorney  to  call  attention  of  jury  to  fact  that 
defendant  did  not  testify  in  his  own  behalf,  though  court  instructed 
defendant's  action  was  not  to  be  construed  against  him;  Washington 
V.  State  (Tex.  Cr.),  77  S.  W.  811,  reversing  where  counsel  pointed 
finger  at  defendant  while  alluding  to  want  of  testimony  on  certain 
point;  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  308,  311,  statement  of 
counsel  that,  if  accused  were  erroneously  found  guilty,  error  might 
be  cured,  not  ground  for  reversal  in  absence  of  proper  objection; 
Murmutt  v.  State  (Tex.  Cr.),  67  S.  W.  510,  reversing  where  counsel 
stated  that,  if  jury  did  not  convict,  they  might  as  well  tear  down 
courthouse,  etc. 

33  Tex.  Or.  335-341,  26  8.  W.  603,  CAVE  V.  STATE. 

In  a  Prosecution  for  an  Attempt  to  Produce  an  Abortion  by  Means 
of  a  Drug  or  medicine,  it  is  not  necessary  to  allege  what  drug  or 
medicine  was  used. 

Approved  in  Beum  v.  State,  49  Tex.  Cr.  128,  90  S.  W.  1110,  applying 
rule  to  case  of  actual  abortion;  Commonwealth  v.  Sinclair,  195  Mass. 
107,  80  N.  E.  801,  applying  rule  where  indictment  charged  use  of 
certain  instrument  but  did  not  describe  it. 

In  Order  to  Support  Conviction  for  Attempt  to  Produce  Abortion, 
the  means  used  must  be  calculated  to  produce  that  effect. 

Approved  in  Tretwell  v.  State,  43  Tex.  Cr.  511,  67  S.  W.  1024,  re- 
versing where  prosecutrix  took  less  than  prescribed  doses  of  ergot 
and  not  enough  to  produce  abortion. 

33  Tex.  Cr.  341-344,  26  8.  W.  412,  KEITH  T.  STATE. 

In  Order  to  Support  the  Conviction  of  One  Less  Than  Thirteen 
Years  of  Age,  it  must  be  shown  that  he  understood  the  nature  and 
illegality  of  the  particular  act. 

Approved  in  Simmons  v.  State,  50  Tex.  Cr.  529,  97  S.  W.  1052, 
proof  that  minor  knew  right  from  wrong  or  possessed  ordinary  in- 
telligence, insufficient;  Price  v.  State,  50  Tex.  Cr.  72,  94  S.  W.  901, 
reversing  where  evidence  of  minor's  knowledge  and  discretion  not 
conclusive. 

33  Tex.  Cr.  351-353,  26  S.  W.  404,  MOOBE  y.  STATE. 

Insulting  Words  or  Conduct  Toward  Female  Defendant  are  not  such 
adequate  cause  as  will  make  a  homicide  manslaughter;  under  statute 
making  insulting  words  or  conduct  to  slayer's  female  relative  ade- 
quate cause. 

Approved  in  Bruster  v.  State,  50  Tex.  Cr.  149,  95  S.  W.  1067,  re- 
affirming rule.     See  note,  4  L.  B.  A.  (n.  s.)  167. 

33  Tex.  Cr.  353-359,  26  8.  W.  505,  BIX  ▼.  STATE. 

No  Statement,  Written  or  Verbal,  of  a  Defendant  While  He  is  la 
Jail  is  admissible,  unless  he  has  been  properly  warned. 
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Approved  in  McColloh  ▼.  State,  44  Tex.  Cr.  153,  69  8.  W.  141, 
applying  rule  to  letters  clandestinely  written  to  accomplice. 

33  Tez.-  Cr.  366-367,  26  S.  W.  508,  BGBUBTSGN  ▼.  STATE. 

Wliere  Convictlan  Depends  Solely  on  Mere  Possession  of  €k>ods 
recently  stolen  in  burglary,  failure  to  charge  on  law  of  circumstan- 
tial evidence,  is  error. 

See  note,  12  L.  B.  A.  (n.  s.)  220. 

33  Tex.  Cr.  367-379,  47  Am.  St.  Bep.  35,  26  8.  W.  835,  KOENIO 
y.  STATE. 

Wlien  District  Judge  has  Transferred  a  Cause  to  county  court,  and 
that  court  has  jurisdiction  to  try  for  olfense  named,  jurisdiction  of 
that  court  to  try  the  particular  cause  cannot  in  any  way  be  im- 
peached. 

Beaffirmed  in  Philpott  v.  State  (Tex.  Cr.),  62  S.  W.  922.  Ap- 
proved in  Howard  v.  State,  44  Tex.  Cr.  40,  68  8.  W.  275,  transcript 
transferring  case  to  county  court  need  not  describe  offense. 

Clubroom  of  "Oerman  Tumyereln,"  Where  Spirituous  Liquors  were 
furnished  only  to  members  without  profit,  the  money  paid  for  same 
being  used  as  fund  to  replenish  stock  of  liquors,  is  not  a  house  for 
retailing  spirituous  liquors  nor  a  public  house  within  purview  of 
article  355,  Penal  Code. 

Approved  in  Winters  v.  State,  33  Tex.  Cr.  396,  26  8.  W.  840,  and 
Beifert  v.  State  (Tex.  Cr.),  26  S.  W.  839,  both  reaffirming  rule; 
Cohen  v.  State,  53  Tex.  Cr.  426,  110  S.  W.  68,  "occupation,*'  in 
statute  which  forbids  storing  of  liquors  and  permitting  them  to  be 
drunk  on  premises  in  local  option  territory,  means  business  which 
one  principally  engages  in  to  procure  a  living;  State  v.  Austin  Club, 
89  Tex.  26,  28,  33  S.  W.  115,  30  L.  B.  A.  500,  license  tax  on  busi- 
ness of  selling  spirituous  liquors  does^  not  apply  to  social  club  where 
liquors  are  dispensed  to  members  without  profit  to  club;  State  v.  St. 
Louis  Club,  125  Mo.  327,  28  S.  W.  610,  26  L.  B.  A.  573,  sale  of 
liquor  by  social  club  to  member  is  not  a  sale  within  inhibition  of 
dramshop  law;  People  v.  Adelphi  Club,  149  N.  Y.  13,  52  Am.  St.  Bep. 
705,  43  N.  E.  412,  31  L.  B.  A.  510,  sale  of  liquor  by  social  club  to  its 
members  does  not  constitute  sale  within  meaning  of  law  which  makes 
sale  of  liquor  without  license  a  misdemeanor.  See  note,  12  L.  B.  A. 
(n.  s.)  520. 

Distinguished  in  Krnavek  v.  State,  38  Tex.  Cr.  47,  48,  49,  41  S.  W. 
614,  and  Finn  v.  State,  38  Tex.  Cr.  77,  41  S.  W.  1102,  sale  of  liquor 
to  member  of  social  club  by  agent  of  club  is  violation  of  local  op- 
tion law. 

33  Tex.  Cr.  379-380,  26  S.  W.  623,  NELSON  v.  STATE. 

Court  of  Criminal  Appeals  cannot  Entertain  Appeal  in  case  which 
has  been  appealed  from  justice's  court  to  county  or  district  court,  and 
in  which  the  fine  assessed  does  not  e'^ceed  one  hundred  dollars. 

Approved  in  Cassens  v.  State,  56  Tex.  Cr.  19,  118  S.  W.  546,  Freed- 
man  v.  State,  45  Tex.  Cr.  508,  79  S.  W.  546,  Parsons  v.  State  (Tex. 
Cr.),  78  S.  W.  1073,  Conner  v.  State  (Tex.  Cr.),  73  S.  W.  15,  Tison 
V.  State,  35  Tex.  Cr.  360,  33  S.  W.  872,  Mullon  v.  State  (Tex.  Cr), 
26  S.  W.  624,  McKinley  v.  State  (Tex.  Cr.),  32  N.  W.  695,  and  Mon- 
roe V.  State  (Tex*.  Or.),  59  S.  W.  545.  all  reaffirming  rule;  Brady  v. 
State  (Tex.  Cr.),  58  S.  W.  1016,  judgment  on  appeal  from  mayor's 
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court  to  county  court,  when  fine  in  county  court  is  less  than  one 
hundred  dollars,  is  final. 

83  Tex.  Cr.  S82-S8S,  26  S.  W.  621,  PYLAND  ▼.  STATE. 

The  Bights  Under  Section  10  of  BUI  of  Sig^hts,  of  not  being  com- 
pelled to  testify  Against  himself  is  waived  when  a  defendant  is 
sworn  as  a  witness  in  his  own  behalf. 

See  note,  75  Am.  St.  Rep.  343. 

Indictment  for  Burglary  of  Railroad  Car  Alleging  Samo  was  Oc- 
cupied by  A,  and  that  entry  made  with  intent  to  steal  property  of 
A,  is  not  defective  for  failing  to  allege  ownership  of  car. 

Approved  in  State  ▼.  Williams,  120  Iowa,  37,  94  N.  W.  255,  indict- 
ment for  breaking  and  entering  building  averring  possession  of  build- 
ing in  some  one  need  not  allege  owner's  name. 

83  Tez.  Or.  385-388,  26  8.  W.  626^  PORTER  ▼.  STATE. 

If  Jury  Find  That  Accused  is  not  an  adult,  and  did  not  intend  to 
use  all  force  necessary  to  overcome  resistance  of  prosecuting  witness^ 
in  order  to  have  carnal  knowledge  of  her,  they  should  convict  of 
simple  aseault. 

Approved  in  Ellers  v.  State  (Tex.  Cr.),  55  S.  W.  813,  where  ac- 
cused is  eighteen  years  of  age,  it  was  error  to  charge  on  aggravated 
assault. 

To  Oonstltnte  Assault  With  Intent  to  Oommit  Rape,  the  Accu£ed 
must  have  Intended  to  gratify  his  passions  and  have  carnal  inter- 
course with  prosecutrix  at  all  events  and  notwithstanding  her  re- 
sistance. 

Approved  in  Smith  v.  State,  56  Tex.  Cr.  323,  120  S.  W.  192,  un- 
feigned, positive  resistance  on  part  of  female  is  necessary;  Collins 
V.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  reversing  where  evidence 
simply  showed  insult  offered  in  crowded  sleeping-car;  Cotton  v.  State, 
52  Tex.  Cr.  58,  105  S.  W.  187,  reversing  where  accused  simply  placed 
hand  on  calf  of  prosecutrix's  leg  while  she  was  in  bed. 

33  Tex.  Cr.  388-390,  26  8.  W.  622,  MAHOKEY  T.  STATE. 

Where  Defendant,  Who  Testifies  In  His  Own  Behalf,  is  asked  if 
he  had  not  been  in  penitentiary,  and  is  compelled  to  answer,  such 
testimony  can  only  be  considered  as  bearing  on  his  credibility,  and 
failure  to  so  instruct  jury  is  reversible  error,  whether  such  instruc- 
tion be  asked  or  not. 

Reaffirmed  in  Button  v.  State  (Tex.  Cr.),  33  S.  W.  970. 

33  Tez.  Cr.  390-392,  26  S.  W.  625,  BOSOOW  V.  STATE. 

Though  Invective  and  Abuse  by  Prosecuting  Officer  are  improper 
and  unjustifiable^  they  are  not  ground  for  reversal,  when  court's  at- 
tention is  not  called  to  it  at  time  and  no  exception  is  taken. 

Approved  in  Dudley  v.  State,  40  Tex.  Cr.  35,  48  S.  W.  180,  refusing 
to  reverse  for  objectionable  argument*  where  court  promptly  rebuked 
attorney  and  instructed  jury  to  disregard  such  argument;  Hines  v. 
State  (Tex.  Cr.),  32  S.  W.  701,  verdict  will  not  be  reversed  because 
of  improper  remarks  of  counsel,  unless  defendant  requested  court  to 
instruct  jury  to  disregard  such  remarks.  See  note,  46  L.  B.  A.  645, 
640. 

Distinguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  S.  W.  373, 
reversing  where  counsel  stated  that  juries    in    previous    cases    had 


973  NOTES  ON  TEXAS  BEPOETS.    33  Tex.  Cr.  395-414 

paid  no  attention  to  evidence  of  certain  expert,  though  no  instruc- 
tion requested. 

False  Intense  That  Defendant  was  Practicing  Physician  and  was 
associated  with  other  physicians  in  practice  of  medicine  coupled  with 
promise  to  treat  and  cure  defrauded  party's  wife,  is  sufficient. 

See  note,  7  L.  B.  A.  (n.  s.)  280. 

33  Tez.  Or.  395-397,  26  S.  W.  839,  WINTEBS  ▼.  STATE. 

On  Trial  for  Playing  Oaxds  in  House  where  spirituous  liquor)}  are 
retailed,  where  it  was  shown  that  playing  took  place  in  room  of  in- 
corporated club,  and  that  money  from  sale  of  liquors  is  used  to 
replenish  stock,  and  liquor  is  sold  to  members  only,  there  was  not 
sufficient  evidence  to  convict. 

See  note,  12  L.  B.  A.  (n.  s.)  520. 

Distinguished  in  Krnavek  v.  State,  38  Tex.  Cr.  47,  41  S.  W.  614, 
sale  of  liquor  by  social  club  to  members  is  violation  of  local  option 
law. 

Mere  Fact  That  Boom  in  Which  Oaxds  were  Played  is  above  saloon 
does  not  make  its  character  of  the  kind  denounced  in  the  statute  aa 
a  house  for  retailing  spirituous  liquors  and  commonly  used  for  gam- 
ing, when  it  is  not  shown  to  have  any  connection  with  saloon. 

See  note,  47  Am.  St.  Bep.  45. 

33  Tex.  Or.  400-406,  26  8.  W.  725,  LEDBETTEB  ▼.  STATE. 

Evidence,  Though  Oonflicting,  Held  to  Support  Verdict  of  GnUty  of 
charge  of  rape. 

Distinguished  in  Payne  v.  State,  38  Tex.  Gr.  498,  70  Am.  St.  Bep. 
761,  43  S.  W.  516,  where  defendant  commits  rape  on  married  woman 
while  she  is  asleep,  it  is  rape  by  force  and  not  by  fraud. 

33  Tex.  Or.  406-408,  26  &  W.  723,  WILEY  v.  STATE. 

In  Trial  for  Adultery,  Statement  of  Paramour,  Before  Trial,  that 
she  was  a  married  woman,  is  not  sufficient  to  establish  her  marriage, 
as  she  is  an  accomplice  and  such  evidence  is  not  corroborative. 

Beaffirmed  in  Whicker  v.  State  (Tex.  Cr.},  55  S.  W.  48.  See  note, 
98  Am.  St.  Bep.  179. 

33  Tex.  Or.  408-410,  26  S.  W.  726,  NEEL  ▼.  STATE. 

Where  Party  Secures  Use  of  Horse  in  consideration  of  making  him 
gentle,  there  is  a  contract  of  hiring,  and  not  a  gratuitous  loan. 

Beaffirmed  in  Harrison  v.  State,  42  Tex.  Gr.  510,  60  S.  W.  963. 

A  Oliarge  Should  be  Tested  as  a  Whole. 

Approved  in  Green  v.  State,  52  Tex.  Cr.  47,  105  S.  W.  207,  issue  of 
self-defense  sufficiently  presented  by  entire  charge. 

83  Tex.  Or.  412-414,  26  S.  W.  832,  LEWAIJLBN  v.  STATE. 

Wliere  State,  on  Trial  for  Assault  to  Bape,  proved  flight  of  de- 
fendant as  a  circumstance  against  him,  it  was  error  to  exclude  testi- 
mony that  flight  was  due  to  another  cause. 

Approved  in  Bradburn  v.  United  States  (Ind.  Ter.),  64  S.  W.  552, 
and  State  v.  Desmond,  109  Iowa,  79,  80  N.  W.  216,  reaffirming  rule; 
Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  where  state  proved  defend- 
ant's flight,  evidence  that  defendant,  several  days  prior  to  his  arrest, 
had  talked  with  officers,  and  made  no  effort  to  escape  is  admissible. 
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On  Trial  for  Assault  With  Intent  to  Bape  defendant  may  testify 
that  it  was  not  his  intention  to  use  I'orce. 
See  note,  23  L.  R.  A.  (n.  s.)  389. 

33  Tex.  Or.  416-417,  26  S.  W.  833,  SEXTON  ▼.  STATE. 

Where  Defendant,  on  Trial  for  Burglary,  testifies  on  cross-examin- 
ation that  he  had  been  indicted  for  theft,  court  in  its  charge  should 
limit  effect  of  such  testimony  to  impeachment  of  defendant^  whether 
such  instruction  is  requested  or  not. 

Reaffirmed  in  Button  v.  State  (Tex.  Cr.),  33  S.  W.  970. 

S3  Tex.  Cr.  417-424,  26  B.  W.  829,  ARMSTRONG  V.  STATE. 

Acts  and  Declarations  of  Principals  in  Bobbery,  which  tend  to 
proTe  their  guilt,  are  admissible  against  them,  but  such  evidence  is 
not  admissible  to  prove  guilt  of  accomplice. 

Approved  in  Stevens  v.  State,  42  Tex.  Cr.  172,  59  S.  W.  548,  acts 
and  declarations  of  co-conspirators  are  admissible  to  show  common 
design  with  which  conspirators  acted,  whether  made  before  or  after 
formation  of  conspiracy. 

Where  Evidence,  in  Trial  of  Criminal  Case,  shows  clearly  that  a 
witness  is  an  accomplice,  the  court  should  so  instruct  the  jury;  if 
issue  is  raised  as  to  whether  witness  is  accomplice  or  not,  it  should 
be  submitted  to  jury  under  proper  instructions. 

Approved  in  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  964,  reaffirm- 
ing rule;  Franklin  v.  State,  53  Tex.  Cr.  549,  110  S.  W.  910,  better 
practice  to  instruct  that  witness  is  accomplice  where  no  doubt  exists 
of  fact;  Clifton  v.  State,  46  Tex.  Cr.  21,  108  Am.  St.  Rep.  983,  79 
S.  W.  826,  court  should  have  instructed  that  prosecutrix  was  accom- 
plice in  incest  where  she  did  not  oppose  act  of  carnal  intercourse; 
State  ▼.  Carr,  28  Or.  396,  42  Pac.  216,  it  was  error  to  submit  issue 
of  accomplice  to  jury  where  there  was  no  conflict  in  evidence. 

Where  the  Jury  may  not  Understand  abstract  propositions  of  law 
or  legal  definitions,  the  necessity  of  applying  the  law  to  the  facts 
bearing  upon  the  issue  becomes  imperative. 

Reaffirmed  in  Patterson  v.  State  (Tex.  Cr.),  60  S.  W.  561,  charge 
held  not  to  be  clear  on  subject  of  murder  in  second  degree. 

33  Tez.  Or.  431-458,  26  8.  W.  993,  HAEGBOVB  ▼.  STATE. 

Where  Defendant  Takes  Stand  in  His  Own  Behalf  and  is  com- 
pelled to  testify  to  effect  that  he  had  been  tried  for  murder,  court 
should,  by  written  instruction,  limit  effect  of  such  testimony  to  credi- 
bility of  accused,  whether  such  instruction  is  asked  or  not. 

Reaffirmed  in  Oliver  v.  State,  33  Tex.  Cr.  546,  28  S.  W.  202. 

New  Trial  Should  be  Granted  Where  Some  Jurors  Made  Bemarks, 
while  jury  were  deliberating  on  case,  to  effect  that  reputation  of 
defendant,  his  father,  and  brother  as  peaceable  citizens  was  bad, 
that  defendant  had  murdered  several  men  and  was  hardened  criminal, 
no  evidence  to  this  effect  having  been  introduced. 

Approved  in  Benson  v.  State,  56  Tex.  Cr.  55,  118  S.  W.  1050,  re- 
versing where  counsel  alluded  to  former  trial  in  which  death  penalty 
had  been  assessed;  Hopkins  v.  State  (Tex.  Cr.),  68  S.  W.  986,  reversr 
ing  where  previous  convictions  of  similar  crime  mentioned  in  jury- 
room;  Mitchell  V.  State,  36  Tex.  Cr.  319,  36  S.  W.  464,  derogatory 
remarks  of  juror,  regarding  defendant,  after  retirement  of  jury  held 
to  be  ground  for  reversal;  Darter  v.  State,  39  Tex.  Cr.  46,  44  S.  W. 
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S51,  where  jnrors,  after  retirement,  informed  their  fellows  that 
defendant  was  ex-convict  it  was  ground  for  reversal;  Blocker  v.  State, 
(Tex.  Or.),  61  S.  W.  392,  where  one  of  jurors,  after  retirement,  and 
before  punishment  was  determined  upon,  stated  that  deceased  was 
not  first  man  defendant  had  killed,  it  is  ground  for  reversal;  dissent- 
ing opinion  in  Arnwine  v.  State,  54  Tex.  Cr.  223,  114  8.  W.  801, 
majority  holding  allusion  to  former  trial  in  jury-room  not  ground  for 
reversal,  where  jury  already  knew  fact  stated. 

In  a  Murder  Trial  It  Is  Proper  for  the  State  to  ask  defendant  on 
cross-examination  whether  he  had  not  killed  another  man  in  the 
eame  conflict  out  of  which  arose  the  homicide  for  which  he  is  on  trial. 

See  notes,  75  Am.  St.  Bep.  334;  62  L.  B.  A.  346. 

If  Appellant  was  No  Party  to  Agreement  to  kill  deceased,  but 
entered  into  conflict  to  protect  his  father's  or  brother's  life,  he  would 
not  be  guilty,  unless  he  knew  his  relatives  had  begun  the  difficulty. 

Approved  in  Monson  v.  State  (Tex.  Cr.),  63  S.  W.  650,  culpability 
of  one  who  slays  in  defense  of  another  is  measured  by  intent  with 
which  he  acted. 

33  Tez.  Cr.  461-470,  26  S.  W.  1088,  EXON  ▼.  STATE. 

Where  District  Attorney  Refused  to  Agree  to,  and  judge  refused 
to  approve,  bills  of  exceptions  properly  reserved,  and  same  were 
signed  by  bystanders,  writ  of  certiorari  will  be  granted  to  have  same 
made  part  of  record  on  appeal. 

Approved  in  Angley  v.  State,  35  Tex.  Cr.  433,  34  S.  W.  117,  Hill 
V.  State,  37  Tex.  Cr.  417,  35  S.  W.  660,  and  Howard  v.  State  (Tex. 
Cr.),  33  S.  W.  226,  reaffirming  rule;  Landrum  v.  State,  37  Tex.  Cr. 
667,  40  S.  W.  737,  bill  of  exceptions  signed  by  bystanders  will  not  be 
considered  where  it  is  not  shown  otherwise  than  by  statement  of 
bystanders  that  judge  refused  to  sign  bill. 

It  is  the  Statatory  Bight  of  Party  taking  a  bill  of  exceptions  if 
not  permitted  to  do  so  at  trial,  to  write  out  and  present  same  to 
the  judge  for  his  signature,  during  term,  and  within  ten  days  after 
conclusion  of  trial. 

Approved  in  Biojas  v.  State,  36  Tex.  Cr.  186,  36  S.  W.  269,  bill 
of  exceptions  not  approved  and  filed  during  term  cannot  be  considered, 
notwithstanding  trial  judge  certifies  it  was  misplaced. 

Bight  to  Resort  to  Bystanders  Arises  Only  When  Court  Has  Refused 
the  offered  bill  of  exceptions,  and  filed  his  own  bill  in  lieu  thereof. 

Approved  in  Bryant  v.  State,  35  Tex.  Cr.  397,  33  S.  W.  979,  and 
Nelson  v.  State  (Tex.  Cr.),  66  S.  W.  776,  both  reaffirming  rule;  Moree 
v.  State,  47  Tex.  Cr.  413,  83  S.  W.  1118,  bill  of  exceptions  certified  by 
judge  cannot  be  changed  by  affidavit  of  attorney;  Johnson  v.  State,  42 
Tex.  Cr.  301,  59  S.  W.  900,  bill  of  exceptions,  signed  by  bystanders, 
will  be  considered  when  it  appears  from  appended  statements  of 
trial  judge  that  he  refused  to  approve  it. 

Where  Wife  of  Defendant  is  a  Witness  In  His  Behalf,  she  may  be 
asked  whether  she  had  not  lived  with  defendant  as  his  mistress  be- 
fore marriage,  such  evidence  going  to  her  character  and  credibility. 

Approved  in  Republic  of  Hawaii  v.  Luning,  11  Haw.  393,  prosecut- 
ing witness  in  sodomy  on  cross-examination  may  be  cross- examined 
with  reference  to  past  life  if  such  matters  tend  to  weaken  his  credi- 
bility; Ingersol  v.  McWillie,  9  Tex.  Civ.  652,  30  S.  W.  59,  in  contest 
over  right  of  administration,  witness  may  be  asked  if  she  had  not 
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flustained  improper  sexual  relations  with  defendant.  See  note,  53  Am. 
St.  Rep.  482.  ' 

Inflammatory  Appeals  to  the  Passions  of  the  Jury  may  be  Ground 
for  BeversaL 

Approved  in  Jenkins  v.  State,  49  Tex.  Cr.  462,  122  Am.  St.  Bep. 
812,  93  S.  W.  729,  reversing  where  state's  attorney  permitted  to  nar- 
rate facts  of  similar  case.     See  note,  46  L.  B.  A.  661. 

Where  Wife,  Testifying  in  Behalf  of  Her  Husband,  is  Impeached 
by  Proof  of  contradictory  statements,  such  impeaching  testimony 
should  be  carefully  limited. 

Approved  in  Vanhouser  t.  State,  52  Tex.  Cr.  604,  108  S.  W.  383, 
reversing  where  impeaching  testimony  not  limited. 

33  Tex.  Cr.  470-472,  26  8.  W.  1080,  BOYD  ▼.  STATE. 

The  First,  or  Lawful,  Wife  cannot  be  a  Witness  Against  Her  Hus- 
band in  a  prosecution  for  bigamy. 

Approved  in  Knapp  v.  State,  54  Tex.  Cr.  635,  130  Am.  St.  Bep.  903, 
114  S.  W.  837,  reaffirming  rule;  Moore  v.  State,  45  Tex.  Cr.  237,  239, 
108  Am.  St.  Bep.  952,  75  S.  W.  498,  499,  67  L.  B.  A.  499,  reversing 
where  state  placed  defendant's  wife  on  stand  to  show  that  he  had 
married  her  to  suppress  her  testimony.  See  note,  106  Am.  St.  Bep. 
768. 

S3  Tex.  Cr.  472-476,  26  8.  W.  987,  THOMPSON  ▼.  STATE. 
When  Prosecution  on  Trial  for  Bape  Introduced  Prosecutrix  as 

witness,  it  said  to  the  jury,  in  effect,  that  she  was  then  sane  and  was 
sane  at  time  of  alleged  rape. 

Approved  in  Batterton  v.  State,  52  Tex.  Cr.  383,  107  S.  W.  827, 
sanity  of  witness  question  for  jury,  presumption  being  that  he  is 
sane;  Lee  v.  State,  43  Tex.  Cr.  287,  64  S.  W.  1048,  where  indictment 
charges  rape  on  mentally  diseased  person,  prosecutrix  is  not  compe- 
tent witness  to  prove  corpus  delicti. 

Distinguished  in  Gore  v.  State,  119  Ga.  422,  100  Am.  St.  Bep.  182, 
46  S.  E.  673,  man  having  sexual  intercourse  with  woman  incapable  of 
expreseing  intelligent  assent  or  dissent,  is  guilty  of  rape,  though 
she  does  not  resist  and  he  uses  no  force. 

On  Trial  for  Bape,  State  has  Bight,  and  it  is  its  duty,  to  prove  that 
prosecutrix  complained  of  outrage. 

Approved  in  State  ▼.  Birchard,  35  Or.  492,  59  Pac.  471,  where 
female  is  under  age  of  consent,  instructions  as  to  her  failure  to  make 
complaint  are  not  necessary. 

Evidence  Held  Insufficient  to  support  conviction  for  rape. 

Approved  in  Price  v.  State,  36  Tex.  Cr.  146,  35  S.  W.  989,  unsup- 
ported testimony  of  prosecutrix  held  insufficient  to  support  convic- 
tion for  rape. 

Inflammatory  Language  of  Counsel  Held  Ground  for  BeversaL 

Approved  in  Smith  v.  State,  44  Tex.  Cr.  142,  100  Am.  St.  Bep.  849, 
68  S.  W.  996,  reversing  where  counsel  suggested  that  accused  should 
have  been  lynched.    See  note,  46  L.  B.  A.  669. 

Where  Indictment  for  Bape  Charged  in  One  Count  Bape  by  Force 
and  Fraud,  and  in  other  rape  of  insane  woman,  it  was  not  error  to 
refuse  to  require  state  to  elect. 

Approved  in  Bigcraft  v.  People,  30  Colo.  301,  70  Pac.  417,  ^plying 
rule  where  rape  indictment  in  one  count  charged  rape  of  female  under 
age  of  consent  and  in  other  carnal  knowledge  forcibly  and  against 
will  of  female. 
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33  Tex.  Cr.  476-481,  26  S.  W.  1087,  McCANE  v.  STATE. 

Affidavits  of  Jurors  will  not  Ordinarily  be  Beceived  to  Impeacli 
Their  Verdict. 

Approved  in  Booker  v.  State,  54  Tex.  Cr.  81,  111  S.  W.  744,  juror 
cannot  impeach  verdict  by  swearing  that  he  still  believes  accused 
innocent. 

33  Tex.  Or.  482-492,  27  S.  W.  128,  GLIKE  v.  STATE. 

In  Support  of  Theory  That  One  of  Several  Oodefendants  was  &g- 
gressor,  and  that  he  began  fight,  his  preparation  and  threats  to  kill 
deceased  were  competent  evidence  on  this  point  on  trial  of  one  of 
other  defendants  who  knew  his  codefendant  was  aggressor  and  took 
part  in  shooting  with  8u<:h  knowledge. 

Approved  in  Baker  v.  State,  45  Tex.  Cr.  396,  77  8.  W.  620,  ad- 
mitting threat  of  fellow  conspirator;  State  v.  Gaylord,  70  S.  C.  417, 
50  S.  E.  21,  where  on  trial  for  murder  in  affray  between  two  defend: 
ants  and  two  others,  one  defendant  alleges  he  did  not  bring  on 
diflficulty  but  that  one  of  others  did  so,  evidence  of  threats  by  such 
other  are  admissible;  Hays  v.  State  (Tex.  Cr.),  57  S.  W.  835,  on  trial 
for  murder  it  was  not  error  to  admit  evidence  that  codefendant  had 
stated  he  would  give  two  ponies  to  see  deceased's  face;  Stevens  v. 
State,  42  Tex.  Cr.  172,  59  S.  W.  548,  acts  and  declarations  of  co- 
conspirators are  admissible  to  show  common  design,  whether  made 
before  or  after  formation  of  conspiracy. 

Only  Purpose  for  Which  Impeaching  Evidence  can  serve  is  to 
warrant  jury  in  rejecting  testimony  of  witness  because  not  probably 
true. 

Reaffirmed  in  Dickey  v.  State  (Tex.  Cr.),  27  S.  W.  140. 

S3  Tex.  Or.  492-^1,  47  Am.  St.  Bep.  46,  26  S.  W.  1082,  JOKES  ▼. 
STATE. 

It  is  Incumbent  on  Conrt  to  Charge  the  Jury,  under  appropriate 
instructions,  the  law  applicable  to  every  phase  of  testimony  adduced 
on  trial. 

Approved  in  State  v.  Messner,  43  Wash.  212,  86  Pac.  638,  applying 
rule  in  prosecution  for  conspiracy  to  obtain  mortgage  by  fraud.  See 
note,  53  Am.  St.  Rep.  714. 

Law  Prescribes  No  Limit  for  Subeidence  of  Passion  supposed  to  be 
engendered  by  information  of  insulting  conduct  toward  a  female 
relative.  If  killing  takes  place  on  first  meeting,  in  order  to  reduce 
offense  to  manslaughter,  not  only  must  there  be  adequate  cause  to 
render  mind  incapable  of  cool  reflection,  but  such  state  of  mind  must 
exist  at  time  of  commission  of  offense. 

Approved  in  Crews  v.  State,  34  Tex.  Cr.  544,  31  S.  W.  375,  where 
court  charged  upon  ''cooling  time"  when  facts  did  not  raise  that 
issue,  error  was  harmless  in  view  of  correct  charge  on  manslaughter. 
See  note,  4  L.  R.  A.  (n.  s.)  163,  166,  167. 

Where  Killing  is  Caused  by  Information  Beceived  of  insulting 
conduct  toward  female  relative,  it  is  manslaughter,  although  such 
insulting  conduct  has  not  occurred,  provided  accused  actually  be- 
lieved it  had. 

Approved  in  Stewart  v.  State,  52  Tex.  Cr.  281,  106  S.  W.  688, 
following  rule;  Melton  v.  State,  47  Tex.  Cr.  458,  83  S.  W.  824,  charge 
requiring  jury  to  believe  beyond  reasonable  doubt  that  accused's  wife 
had  informed  him  of  insulting  language  used  by  deceased  toward 

6  Tex.  Notes— 62 
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her,  is  erroneous;  Messer  ▼.  State,  43  Tex.  Gr.  108,  63  8.  W.  644,  if 
killing  resulted  from  belief  of  defendant  that  deceased  had  insulted 
defendant's  wife,  it  was  manslaughter,  though  no  insult  had  been 
offered;  Hudson  v.  State,  43  Tex.  Gr.  423,  66  S.  W.  669,  if  defendant 
believed  deceased  had  slandered  defendant's  daughter,  whether 
slander  had  been  committed  or  not,  killing  would  be  manslaughter. 
See  note,  4  L.  B.  A.  (n.  s.)  164. 

Conditloa  of  Mind  at  Time  of  Homicide  is  a  Questloii  of  Fact. 
Statute  fixes  no  time  in  which  an  excited  mind  is  required  to  become 
cool  and  sedate. 

Approved  in  Boss  v.  State,  53  Tex.  Gr.  279,  109  S.  W.  195,  and  Arn- 
wine  V.  State,  49  Tex.  Gr*  6,  90  S.  W.  40,  both  following  rule;  Thomas 
▼.  State,  42  Tex.  Gr.  388,  56  S.  W.  71,  question  of  what  is  reasonable 
time  for  mind  to  become  cool  is  one  of  fact  to  be  submitted  to  jury. 
See  notes,  5  L.  B.  A.  (n.  s.)  826;  4  L.  B.  A.  (n.  s.)  165,  167,  168. 

Limited  in  Franks  v.  State,  47  Tex.  Gr.  644,  645,  88  S.  W.  925,  in 
murder  case  where  evidence  showed  previous  difficulty  and  separation 
and  renewal  of.  difficulty  some  time  thereafter  by  defendant,  charge 
that  if  defendant  renewed  difficulty  and  killed  deceased  after  suffi- 
cient cooling  time  from  original  altercation,  homicide  would  not  be 
reduced  to  manslaughter,  is  correct. 

Overruled  in  dissenting  opinion  in  Bice  v.  State,  51  Tex.  Gr.  288, 
103  S.  W.  1175,  majority  holding  where  in  murder  prior  difficulty 
shown,  error  to  fail  to  instruct  on  murder  in  first  degree  based  on 
first  difficulty  and  cooling  time  in  connection  therewith. 

In  Murder  Where  Defense  was  Insulting  Gondnct  of  Deceased  to- 
ward defendant's  wife,  fact  that  prior  to  marriage  deceased  had 
committed  rape  upon  the  wife,  was  admissible  on  issue  of  man- 
slaughter. 

Gited  in  Willis  v.  State  (Tex.  Gr.),  75  S.  W.  797,  arguendo.  See 
note,  4  L.  B.  A.  (n.  s.)  167. 

Miscellaneous. — Jones  v.  State,  38  Tex.  Gr.  105,  40  S.  W.  812,  re- 
ferring histarically  to  former  appeal. 

33  Tex.  Or.  501^602,  26  a  W.  1080,  AUJSON  ▼.  STATE. 

Recognizance  Is  Fatally  Defective  Which  Fails  to  Bedte  that  of- 
fense was  knowingly  committed  and  lack  of  consent  in  case  where 
conviction  was  for  knowingly  allowing  sheep  to  go  within  inclosed 
lands  of  certain  persons  without  their  consent. 

Approved  in  United  States  v.  Sauer,  73  Fed.  677,  bail  bond  which 
fails  to  state  that  smuggled  goods  were  "knowingly"  received  and 
concealed  does  not  state  offense  against  laws  of  United  States,  and 
is  invalid. 

Where  Offense  is  not  One  eo  Nomine,  Its  Ingredients  must  be  set 
out  in  the  recognizance. 

Approved  in  United  States  v.  Sauer,  73  Fed.  678,  bail  bond  which 
fails  to  state  that  smuggled  goods  were  "knowingly"  concealed  and 
received  fails  to  state  an  offense,  and  is  invalid. 

Miscellaneous. — Allison  v.  State  (Tex.  Gr.),  26  8.  W.  1081,  re- 
ferred to  as  companion  case. 

S3  Tex.  Or.  602^503,  26  S.  W.  1082,  WABBEN  v.  8TATB. 

Where  Evidence  of  Offenses,  Other  Than  That  for  Which  Accnsed 
is  on  trial  is  admitted,  it  is  only  for  purpose  of  impeaching  credi- 
bility of  defendant,  and  it  is  duty  of  court  to  so  instruct  jury, 
whether  requested  or  not. 
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Beaffirmed  in  Oliver  v.  State,  33  Tex.  Cr.  546,  28  S.  W.  202.  See 
notes,  82  Am.  St.  Bep.  39;  62  L.  B.  A.  351. 

33  Tex.  Or.  504-608,  27  8.  W.  260,  LINHABT  ▼.  STATE. 
In  Bespect  to  Attaining  a  Certain  Age,  There  is  not  in  Law  any 

fraction  of  a  day. 

See  note,  78  Am.  St.  Bep.  381. 

Where  Sheriff  Holds  the  €k>od8  Under  Attachment,  and  the  house 
wherein  the  goods  are  by  virtue  of  rental  contract,  he  was  properly 
alleged  to  be  owner  of  such  goods  in  indictment  for  burglary. 

Approved  in  Johnson  v.  State,  48  Tex.  Cr.  341,  88  S.  W.  813,  under 
indictment  for  burglary  of  house  owned  and  occupied  by  B,  proof 
that  he  was  renter  thereof  is  not  variance;  Lamater  v.  State,  38  Tex. 
Cr.  251,  42  S.  W.  304,  janitor  of  school  is  special  owner  of  books  in 
schoolhouse,  during  period  when  he  has  charge  of  building. 

Where  Accused  is  Between  Ages  of  Nine  and  Thirteen,  State  has 
Burden  of  proving  he  had  discretion  enough  to  understand  nature 
and  illegality  of  act  constituting  offense. 

Approved  in  Simmons  ▼.  State,  50  Tex.  Cr.  529,  97  S.  W.  1052, 
following  rule.    See  note,  36  L.  B.  A.  201. 

Person  Beaches  Designated  Age  on  Day  Preceding  Anniversary  of 
His  Birth. 

Approved  in  Frost  v.  State,  153  Ala.  664,  45  So.  204,  under  con- 
stitutional provision  making  poll  taxes  due  on  October  1,  and  delin- 
quent February  1  following,  one  reaching  age  of  exemption  on  latter 
day  is  not  exempt. 

33  Tez.  Cr.  508-^09,  27  S.  W.  135,  EIXIS  ▼.  STATE. 

Where  on  Trial  for  Bape  One  of  Jurors  Informed  Others  of  facts 
which  tended  to  show  defendant  had  attempted  similar  crime  three 
years  before,  after  which  jury,  which  had  theretofore  stood  six  for 
acquittal  and  six  for  conviction,  voted  unanimously  for  conviction, 
new  trial  should  have  been  granted. 

Approved  in  Mitchell  v.  State,  36  Tex.  Cr.  319,  36  S.  W.  464, 
derogatory  statements  as  to  character  and  antecedents  of  defendant 
made  by  juror  to  his  fellows  after  their  retirement  is  cause  for  re- 
versal; Darter  v.  State,  39  Tex.  Cr.  46,  44  S.  W.  851,  where  jury  is 
permitted  to  view  scene  of  homicide  after  their  retirement,  it  is 
cause  for  reversal;  Hardiman  v.  State  (Tex.  Cr.),  53  S.  W.  122, 
statement  by  juror,  while  jury  was  deliberating  on  term  of  pun- 
ishment, that  accused  was  ex-convict,  is  ground  for  new  trial; 
Blocker  v.  State  (Tex.  Cr.),  61  S.  W.  392,  statement  of  juror,  while 
jury  was  deliberating  on  punishment,  that  deceased  was  not  first 
man  killed  by  defendant,  is  ground  for  reversal. 

33  Tez.  Cr.  509-513,  27  S.  W.  133,  CHILDEBS  v.  STATE. 

Assault  and  Battery  Causing  Pain  or  Bloodshed  is  Adequate  Cause 
to  reduce  killing  to  manslaughter,  but  blow  need  not  be  struck,  nor 
is  pain  absolutely  necessary. 

Approved  in  Watson  v.  State,  50  Tex.  Cr.  175,  95  S.  W.  117,  fol- 
lowing rule;  Gilford  v.  State,  54  Tex.  Cr.  514,  114  S.  W.  140,  where 
evidence  shows  that  blows  inflicted  by  party  injured  upon  defendant 
caused  both  pain  and  bloodshed,  court  may  use  conjunctive  instead 
of  disjunctive  with  reference  to  these  terms;  Lee  v.  State,  54  Tex. 
Cr.  385,  113  S.  W.  302,  where  accused  testified  that  just  before  he 
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rtiot  deceased  latter  knocked  him  down  and  that  blow  hurt  for  two 
days,  failure  to  charge  that  assault  and  battery  causing  pain  is  ade- 
quate cause  to  reduce  charge  to  manslaughter,  is  error;  Huddleston  v. 
State,  54  Tex.  Cr.  96,  130  Am.  St.  Rep.  875,  112  S.  W.  66,  holding 
charge  that  assault  and  battery  causing  pain  and  bloodshed  is  ade- 
quate cause  to  reduce  killing  to  manslaughter,  is  erroneous. 

33  Tez.  Cr.  513-^18,  27  8.  W.  137,  SIOTH  v.  STATB. 

It  is  Proper  to  Deny  Keqneet  for  Charge  That  Destmctioii  of  Life 
must  have  been  by  act  of  defendant  where  it  appears  wound  would 
cause  death,  and  there  is  nothing  in  evidence  suggesting  supervening 
cause  therefor. 

Approved  in  Lahue  v.  State,  51  Tex.  Cr.  166,  101  S.  W.  1012, 
where  in  murder  case  deceased's  attending  physician  testified  that 
immediate  cause  of  death  was  hemorrhage  produced  by  knife  wound 
inflicted  by  defendant,  charge  on  reasonable  doubt  as  to  whether 
wound  caused  death  was  unnecessary.  See  notes,  23  L.  R.  A.  (n.  s.) 
848. 

Instmctioii  That  if  Person  Killed  Threw  Hand  Behind  Him  as  if  to 
draw  weapon  and  slayer  had  reasonable  ground  to  believe,  viewed 
from  his  standpoint  that  he  was  in  danger,  and  he  killed  deceased, 
act  is  justifiable,  is  correct. 

See  note,  2  L.  R.  A.  (n.  s.)  59. 

33  Tez.  Cr.  518-620,  27  S.  W.  139,  RICHARDSON  ▼.  STATE. 

Statute  Providing  That  Defendant's  Failure  to  Testify  in  his  own 
behalf  shall  not  be  alluded  to  or  commented  on  by  counsel  applies 
to  former  as  well  as  pending  trial. 

Approved  in  Wilson  v.  State,  54  Tex.  Cr.  506,  113  S.  W.  530,  and 
Hare  v.  State,  56  Tex.  Cr.  8,  118  S.  W.  545,  both  following  rule; 
Dorrs  v.  State  (Tex.  Cr.),  40  S.  W.  313,  it  was  error  to  permit  state, 
for  purpose  of  discrediting  new  defense,  testified  to  by  defendant, 
on  second  trial,  to  show  defendant  had  not  testified  on  previous  trial; 
Gaines  v.  State  (Tex.  Cr.),  53  S.  W.  625,  question  and  answer  with 
reference  to  failure  of  defendant  to  testify  at  former  trial,  though 
withdrawn  by  state,  is  reversible  error,  where  court  failed  to  in- 
struct jury  to  disregard  such  evidence;  Bradburn  v.  State,  43  Tex. 
Cr.  309,  65  S.  W.  519,  it  is  reversible  error  to  cross-examine  defendant 
regarding  and  to  allude  to  his  failure  to  testify  on  former  trial; 
State  V.  Marceaux,  50  La.  Ann.  1147,  24  So.  615,  comment  on  failure 
of  defendant  to  testify  is  not  cured  by  instruction  of  court  that  such 
failure  was  not  to  be  construed  for  or  against  accused;  Pryse  v. 
State,  54  Tex.  Cr.  526,  113  S.  W.  939,  arguendo. 

Distinguished  in  Wooley  v.  State  (Tex.  Cr.),  64  S.  W.  1055,  where 
defendant  testified  at  first  trial  but  not  at  second,  eviden<:e  to  show 
his  testimony  at  former  trial  is  admiaeible  during  second  trial. 

Where  Defendant  haa  Been  Convicted  and  New  Trial  Chranted,  it  is 

reversible  error,  on  new  trial,  to  refer  to  such  former  conviction. 

Approved  in  Benson  v.  State,  56  Tex.  Cr.  55,  118  S.  W.  1050,  fol- 
lowing rule;  dissenting  opinion  in  Arnwine  v.  State,  54  Tex.  Cr.  222, 
223,  114  S.  W.  801,  majority  refusing  to  reverse  for  discussion  by 
jury  of  former  verdict  where  allusion  to  former  trial  was  informatioA 
of  which  jury  already  knew. 
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33  Tex.  Or.  520-627,  27  S.  W.  143,  RADFOBD  ▼.  STATE. 

Wliere  Husband  and  Wife  Injured  in  Same  Affray  and  Husband,  for 
whose  killing  defendant  is  being  tried,  died  almost  instantly,  state- 
ments of  wife  who  lived  for  three  weeks,  are  inadmissible  as  dying 
declarations. 

See  notes,  86  Am.  St.  Rep.  66<5,  56  L.  B.  A.  359. 

83  Tex.  Or.  527-631,  27  8.  W.  127,  GBANT  V.  STATE. 

Term  "Public  House"  as  Used  in  Statute  on  Gaming,  designates  a 
house  which  is  commonly  open  to  public,  either  for  business,  pleasure, 
religious  worship,  gratification  of  curiosity,  and  the  like. 

See  note,  47  Am.  St.  Bep.  45. 

Clubroom  to  Which  Only  Members  were  Admitted,  except  on  spe- 
cial occasions,  and  in  which  cards  were  never  played  when  general 
public  was  admitted,  is  not  «  "public  place"  as  that  term  is  used  in 
statute  on  gaming. 

Approved  in  Tooke  v.  State,  4  Gki.  Ap.  507,  61  S.  E.  922,  towji 
guardhouse,  is  not  **public  place*'  within  liquor  law. 

Distinguished  in  Kmavek  v.  State,  38  Tex.  Cr.  48,  41  S.  W.  614, 
sale  of  liquors  by  social  club  to  members  is  violation  of  local  option 
law. 

33  Tex.  Cr.  531-637,  28  &  W.  967,  EX  PABTE  TAYLOB. 

Bight  of  Self-defense  cannot  be  Invoked  by  Fears  of  person  de- 
fending, but  law  requires  there  must  be  reasonable  appearance  of 
danger  to  call  it  into  existence. 

Beaffirmed  in  Croft  v.  Smith  (Tex.  Civ.),  51  S.  W.  1091.  Approved 
in  Newman  v.  State  (Tex.  Cr.),  70  S.  W.  953,  where  deceased  made 
threats  to  kill  defendant  and  defendant  claimed  self-defense,  it  was 
error  to  compel  him  to  answer  whether  he  had  filed  complaint  to 
place  deceased  under  peace  bond  after  he  heard  of  threats;  Suell  v. 
State,  56  Tex.  Cr.  304,  119  S.  W.  861,  arguendo. 

33  Tex.  Cr.  638-639,  28  8.  W.  201,  OOWHENOUB  v.  STATE. 

Owner  of  Land  Appropriated  for  Public  Boad,  who  has  made  nq 
claim  for  and  has  not  been  paid  damages  for  such  appropriation,  has 
no  right  to  obstruct  such  road  by  erection  of  fence  across  it. 

Beaffirmed  in  Bace  v.  State,  43  Tex.  Cr.  441,  66  S.  W.  561. 

33  Tex.  Cr.  641-646,  28  8.  W.  202,  OUVEB  v.  STATE. 

On  Trial  for  Arson,  Evidence  of  Defendant's  Cruel  Treatment  of 
niece  of  owner  of  property  burned  is  admissible  to  show  motive  for 
burning. 

Approved  in  McGIaseon  v.  State,  37  Tex.  Cr.  623,  66  Am.  St.  Bep. 
844,  40  S.  W.  504,  on  trial  for  uttering  forged  instrument,  evidence 
of  other  contemporaneous  offenses  is  admissible  to  develop  intent; 
State  V.  Kent,  5  N.  D.  549,  67  N.  W.  1061,  35  L.  B.  A.  518,  evidence 
of  remote  crime  is  admissible  to  show  motive  for  murder. 

S3  Tex.  Cr.  546-547,  28  S.  W.  203,  HAYS  ▼.  STATE. 

On  Trial  for  Aggravated  Assault,  Verdict  of  "We,  the  jury,  find 
defendant  guilty  and  assess  his  fine  at  $10"  is  too  indefinite  and  un- 
certain to  form  basis  for  judgment. 

Approved  in  Moody  v.  State,  52  Tex.  Cr.  233,  105  S.  W.  1128,  and 
Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  both  reversing  where 
verdict  did  not  specify  whether  for  aggravated  or  sample  assault; 
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M-cLane  t.  Territory  of  Arizona,  8  Ariz.  155,  71  Pae.  939,  verdict 
of  "guilty  as  charged  in  the  indictment"  nnder  indictment  charging 
grand  larceny,  is  insufficient  for  failure  to  find  degree  of  larceny; 
Lee  V.  State,  41  Tex.  Cr.  558,  55  S.  W.  814,  rerdict  of  guilty  with  fine 
of  twenty-five  dollars  on  trial  for  aggravated  assault,  is  too  uncertain 
to  stand;  Bousey  v.  State  (Tex.  Cr.),  65  S.  W.  372,  verdict  of  guilty 
with  fine  of  five  dollars  on  trial  for  aggravated  assault,  is  too  uncer- 
tain to  stand. 

Distinguished  in  Bryant  v.  State,  54  Tex.  Cr.  68,  111  S.  W.  1010, 
upholding  verdict  of  assault  with  intent  to  "murdery";  Wilson  v. 
State  (Tex.  Cr.),  74  S.  W.  315,  upholding  general  verdict  where 
guilt  of  simple  assault  only  issue  submitted. 

Wliere  Testiinony  of  Other  Independent  Ctimes  Is  Admitted  on 
cross-examination  of  defendant,  court  must,  in  charge,  limit  effect 
•f  such  evidence  to  credibility  of  witness. 

See  note,  62  L.  B.  A.  351. 

33  Tez.  Or.  647-649,  28  S.  W.  201,  KINO  v.  STATE. 

Where  Oommisslonen'  Oonzt,  on  November  16,  1892,  ordered  local 
option  election  to  be  held  December  17,  1892,  said  election  was  void, 
having  been  ordered  to  take  place  more  than  thirty  days  after  date 
of  order. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
local  option  election  invalid  where  fourth  publication  of  notice  was 
in  paper  not  designated  by  county  judge;  Ex  Parte  Conley  (Tex 
Cr.),  75  S.  W.  302,  local  option  election  invalidated  by  failure  to 
post  one  of  five  notices  for  required  time;  Yates  v.  State  (Tex.  Cr.), 
59  S.  W.  275,  local  option  election  held  on  January  6th,  that  was 
ordered  on  November  12th  preceding,  is  void.  See  note,  49  L.  B. 
A.  246. 

33  Tex.  Or.  651^564,  28  8.  W.  466,  BXTLLER  v.  STATE. 

Indictment  for  Perjury  WUch  Does  not  in  Terms  Allege  that 
statement  assigned  for  perjury  ib  material  or  alleged  facts  which 
make  statement  material,  is  insufficient. 

Approved  in  Bosebud  v.  State,  50  Tex.  Cr.  476,  98  S.  W.  858,  not 
sufficient  to  allege  that  issue  to  be  tried  was  material;  Morris  v. 
State,  47  Tex.  Cr.  423,  83  S.  W.  1127,  indictment  alleging  materiality 
of  theft  but  not  materiality  of  false  testimony,  insufficient;  Mc- 
M'urtry  v.  State,  38  Tex.  Cr.  525,  43  S.  W.  1012,  indictment  for  per- 
jury is  defective  which  fails  to  allege  that  statement  assigned  for 
perjury  is  material;  Tellis  v.  State,  42  Tex.  Cr.  575,  61  S.  W.  717, 
indictment  for  perjury  held  good  as  alleging  in  terms  materiality 
of  testimony  assigned  for  perjury  and  also  alleging  facts  which 
show  materiality  of  testimony;  Henry  v.  State,  43  Tex.  Cr.  177,  63 
S.  W.  642,  indictment  for  perjury  held  good  as  alleging  materiality 
of  testimony  assigned  for  perjury;  Miller  v.  State,  43  Tex.  Cr.  369, 
65  S.  W.  909,  indictment  for  perjury  insufficient  as  not  alleging 
facts  showing  materiality  of  testimony  assigned  for  perjury.  See 
note,  124  Am.  St.  Bep.  666. 

33  Tez.  Or.  664-567,  28  8.  W.  204,  WOODWABB  v.  STATE. 

Information  for  Malicious  Mischief  mast  Allege  Ownership  or 
possession  of  property  injured  to  be  in  some  person  other  than  ac- 
cused. 

See  note,  128  Am.  St.  Bep.  174. 
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In  Prosecution  for  Malicious  Mischief  in  Breaking  Church  Door, 
where  it  appears  there  was  dispute  among  church  members  and 
prosecutor  locked  door  in  opposition  to  wishes  of  majority,  and 
defendant  was  officer  of  church  and  one  of  majority,  he  was  not 
guilty. 

See  note,  128  Am.  St.  Bep.  105. 

33  Tez.  Or.  657-569,  28  &  W.  472,  OBAVEY  ▼.  STATE. 

An  Indictment  for  Perjury  most  Allege  That  the  False  Statement 
assigned  is  material. 

Approved  in  Yardley  v.  State,  55  Tex.  Cr.  489,  117  S.  W.  147, 
unnecessary  to  allege  how  or  wherein  false  statement  was  mate- 
rial. 

33  Tez.  Or.  659-660,  28  8.  W.  466,  STBIOKIiAND  ▼.  STATE. 

The  Oarrsring  of  a  Pistol  may  be  Jnstified  by  Imminent  Danger. 

Distinguished  in  Lovelace  v.  State  (Tex.  Or.),  68  S.  W.  274,  carry- 
ing of  pistol  not  justified  by  apprehension  of  being  shot  by  unknown 
persons. 

-83  Tez.  Or.  668-669,  28  8.  W.  471,  FBEEMAN  v.  STATE. 

Though  a  Person  may  be  Indicted  for  the  Same  Offense,  he  is 
competent  to  testify  in  behalf  of  state  until  he  is  convicted. 

Approved  in  Burdett  v.  State,  51  Tex.  Cr.  346,  101  S.  W.  989,  re- 
affirming rule. 

33  Tez.  Or.  669-670,  28  &  W.  471,  SMITH  v.  STATE. 

Where  Statement  of  Facts  is  Filed  Subsequent  to  Time  allowed 
by  order  of  court,  and  delay  is  not  sought  to  be  explained,  it  cannot 
be  considered  on  appeal. 

Approved  in  Cannon  v.  State,  41  Tex.  Cr.  493,  56  8.  W.  363,  state- 
ment of  facts  not  considered  because  diligence  not  shown  to  file  it 
within  ten  days  prescribed  by  statute. 

I 

33  Tez.  Or.  676-677,  28  S.  W.  476,  MITOHELL  ▼.  STATE. 

Evidence  Held  not  Snflicient  to  Sustain  Oonviction  for  burglary 
with  intent  to  rape. 

Approved  in  Marthall  v.  State,  34  Tex.  Cr.  26,  36  S.  W.  1063,  evi- 
dence insufficient  to  support  conviction  for  assault  to  rape;  State 
V.  Worthen,  111  Iowa,  270,  82  N.  W.  911,  evidence  sufficient  to  sus- 
tain conviction  for  breaking  into  house  with  intent  to  steal. 

33  Tez.  Or.  677-694,  28  S.  W.  637,  MIIJEtAINEY  v.  STATE. 

One  Going  in  Good  Faith  to  Work  upon  his  own  land  could  not 
be  said  to  be  provoking  a  quarrel,  or  engaged  in  a  felony  or  mis- 
demeanor, even  though  he  had  reason  to  believe  that  his  presence 
on  the  land  might  be  offensive  to  another. 

Approved  in  Mundine  v.  State,  37  Tex.  Cr.  17,  38  S.  W.  622,  where 
testimony  of  defendant  on  trial  for  murder  presents  any  defensive 
theory,  it  is  duty  of  court  to  charge  upon  it.  See  note,  45  L.  B.  A. 
693,  694,  700. 

An  Attack  on  One's  Property  may  Oonstitate  Adequate  Oause 
"to  make  homicide  manslaughter. 

Approved  in  Parnell  v.  State,  51  Tex.  Cr.  627,  103  S.  W.  910, 
assault  upon  defendant's  son  may  be  adequate  cause. 
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A  Person's  Original  Act,  Wlien  Unlawful,  Limits  His  Bight  of 
self-defense. 

See  note,  45  L.  B.  A.  690,  693. 

83  Tez.  Or.  594-605,  28  8.  W.  642,  EX  PABTE  WHITE. 

Where  Polling  Place  of  Precinct  was  Ohanged  across  the  ball- 
way  from  its  usual  place,  the  distance  being  very  small  and  the 
voters  knowing  where  it  was,  it-  could  not  have  affected  election, 
and  no  fraud  or  improper  motive  being  suggested  in  making  change, 
the  election  will  not  be  held  void,  though  precinct  booth  was  out- 
side precinct. 

Approved  in  Boper  v.  Scurlock,  29  Tex.  Civ.  469,  69  S.  W.  458^ 
election  valid  where  held  within  precinct  and  in  plain  view  of  place 
designated;  Lane  v.  Otis,  68  N.  J.  L.  660,  54  Atl.  444,  where  election 
is  otherwise  valid  and  no  fraud  shown,  fact  that  voting  place  is  at 
place  outside  district,  vote  of  such  district  is  not  invalid;  May  v. 
State,  43  Tex.  Cr.  60,  63  S.  W.  133,  where  commissioners'  court 
omitted  to  designate  place  of  election,  election  at  usual  place  of 
election  is  valid.     See  note,  90  Am.  St.  Bep.  49,  50,  75. 

Where  Elections  are  Fair,  Free  from  Taint  of  Fraud  or  char$?e 
of  improper  conduct,  the  courts  should  sustain  them,  where  it  can  be 
done  by  a  liberal  construction  of  the  laws  relating  to  elections  rather 
than  defeat  them  by  requiring  a  rigid  conformity  to  law. 

Beaffirmed  in  Hankey  v,  Bowman,  82  Minn.  334,  84  N.  W.  1004. 
See  note,  90  Am.  St.  Bep.  50. 

S3  Tez.  Or.  605-607,  28  8.  W.  536,  MATKIN8  v.  STATE. 

The  DisqnaliflcatiQn  of  a  Ghrand  Juror  Does  not  Oonstitate  Oronnd 
for  New  TriaL 

Approved  in  Cubine  v.  State,  45  Tex.  Cr.  109,  74  S.  W.  39,  indict- 
ment not  impeachable  on  motion  for  new  trial  because  some  of  grand 
jurors  had  not  paid  poll  tax. 

When  Defendant  Takes  Stand  in  His  Own  Behalf,  and  state  proves 
other  indictments  or  prior  convictions  against  him,  court  must  in- 
struct jury  as  to  object  and  purpose  of  such  evidence,  and  failure 
to  do  so  will  be  reversible  error. 

BeaflSrmed  in  Hulton  v.  State  (Tex.  Cr.),  33  S.  W.  970. 

S3  Tez.  Cr.  607-617,  28  8.  W.  534,  THOMAS  ▼.  STATE. 

Where  Evidence  Showed  Deliberate  Murder,  it  was  not  necessarv 
to  charge  on  any  less  grade  of  homicide. 

Approved  in  Cano  v.  State,  53  Tex.  Cr.  612,  111  S.  W.  408,  holding 
evidence  justified  submitting  issue  of  murder  in  first  degree;  Pearl 
V.  State,  43  Tex.  Cr.  197,  63  S.  W.  1017,  though  evidence  is  entirely 
circumstantial,  charge  on  murder  in  second  degree  is  not  necessary, 
when  such  evidence  shows  only  murder  in  first  degree. 

Statement  by  the  Prosecuting  Attorney  That  He  Believes  That  De- 
fendant is  Guilty  and  ought  to  be  hanged,  is  not  ground  for  reversal. 

Approved  in  Ball  v.  State  (Tex.  Cr.),  78  S.  W.  509,  statement  that 
defendant  was  as  guilty  a  scoundrel  and  liar  as  was  ever  tried,  not 
ground  for  reversal.     See  note,  46  L.  B.  A.  668. 

Held  No  Abase  of  Discretion  in  Permitting  Witness  to  Testif^y 
who  had  not  been  placed  under  rule. 

Approved  in  Green  v.  State,  49  Tex.  Cr.  648,  98  S.  W.  1061.  no 
abuse  of  discretion  where  necesi^ity  for  use  of  witnesses  may  not  have 
been  foreseen. 
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Wliere  Defendant  Testifies  That  at  Time  of  Homicide  He  was  Shot 
in  left  leg  and  exhibits  it,  and  replies  to  prosecution's  question  as  to 
whether  he  had  not  exhibited  wound  prior  to  shooting  and  he  replies 
that  wound  he  had  exhibited  was  on  right  leg,  he  may  be  compelled 
to  show  right  leg. 

See  note,  94  Am.  St.  Rep.  341. 

33  Tex.  Cr.  618-619,  28  8.  W.  466,  LEWIS  V.  STATE. 

It  Is  Proper  to  Ask  a  Defendant  on  Chross-ezaminatlon  whether  he 
had  not  been  drinking  at  the  time  of  the  offense  charged  against  him. 

Approved  in  Green  v.  State,  63  Tex.  Cr.  496,  110  S.  W.  923,  22 
L.  R.  A.  (n.  s.)    706,  applying  rule  to  prosecuting  witness. 

S3  Tex.  €hr.  619-631,  28  S.  W.  531,  GILOBEASE  ▼.  STATE. 

Citizen  is  not  Deprived  of  Right  to  Protect  His  Life  for  doing  in  a 
lawful  manner  that  which  he  had  a  legal  right  to  do. 

Approved  in  Howell  v.  State  (Tex.  Cr.),  57  S.  W.  836,  party  has 
right  to  use  whatever  force  is  necessary  to  repel  aggression  on  his 
property.     See  note,  45  L.  R.  A.  694. 

If,  While  Appellant  was  Engaged  in  the  Lawful  Business  of  nailing 
np  his  fence,  two  armed  men  approached  in  threatening  manner 
ordering  him  to  desist,  and  anger  and  rage  were  created  in  his  mind 
by  these  facts,  and  he  shot  deceased,  when  it  was  not  reasonable  to 
believe  that  his  life  was  in  danger,  it  would  be  manslaughter. 

Approved  in  Rice  v.  State,  51  Tex.  Cr.  286,  103  S.  W.  1174,  where 
evidence  showed  insulting  language  and  demonstration  by  deceased, 
instruction  as  to  manslaughter  necessary;  Lundy  v.  State,  48  Tex. 
Cr.  219,  87  S.  W.  383,  and  Norris  v.  State,  42  Tex.  Cr.  563,  61  S.  W. 
495,  both  holding  evidence  required  charge  on  manslaughter.  See 
note,  5  L.  R.  A.  (n.  s.)  815. 

Reasons  Which  Prompted  Deceased  to  Go  Armed  to  appellant  are 
not  Admissible  unless  they  were  known  to  appellant. 

Approved  in  Burnett  v.  State,  46  Tex.  Cr.  119,  79  S.  W.  551,  un- 
communicated  declarations  of  deceased  that  he  had  abandoned 
quarrel,  inadmissible;  Clay  v.  State,  44  Tex.  Cr.  137,  69  S.  W.  415, 
acts  and  declarations  of  deceased,  unknown  to  defendant,  inadmissi- 
ble; Nelson  v.  State  (Tex.  Cr.),  58  S.  W.  108,  testimony  that  deceased 
borrowed  gun  for  purpose  other  than  to  injure  appellant,  such  knowl- 
edge not  being  brought  to  appellant,  is  inadmissible;  Adams  v.  State 
(Tex.  Cr.),  64  S.  W.  1056,  evidence  of  statements  of  deceased  prior 
to  homicide  as  to  his  mission  being  peaceful  not  brought  to  knowl- 
edge of  defendant,  are  inadmissible. 

A  Second  Application  for  Continuance  Should  have  Been  Granted 
to  enable  defendant  to  prove  communicated  threats  made  by  de- 
ceased to  kill  him. 

Approved  in  Pape  v.  State,  54  Tex.  Cr.  464,  113  S.  W.  760,  granting 
new  trial  for  newly  discovered  evidence  of  uncommunicated  threats 
and  impeachment  of  main  state's  witness;  Morgan  v.  State,  54  Tex. 
Cr.  548,  113  S.  W.  936,  second  continuance  should  have  been  granted 
to  enable  defendant  to  prove  that  deceased  had  had  carnal  inter- 
course with  defendant's  sister  and  had  threatened  to  kill  him;  Askew 
V.  State,  47  Tex.  Cr.  365,  83  S.  W.  707,  first  application  for  continu- 
ance to  produce  witnesses  who  would  have  strongly  supported  plea 
of  self-defense  should  have  been  granted. 


33  Tex.  Cr.  631-638    NOTES  ON  TEXAS  BEPOBTS.  986 

Miscellaneous. — Cited  in  Gray  v.  State,  47  T«x.  Cr.  380,  83  S.  W. 
706,  declarationB  of  defendant  vhortlj  after  homicide  admissible  as 
res  gestae. 

S3  Tex.  Cr.  631--633,  28  8.  W.  541,  SELBCAN  ▼.  STATE. 

Jury  may  be  Discharged  in  Misdemeanor  Case  in  Absence  of  De- 
fendant. 

Approved  in  Killman  v.  State,  53  Tex.  Cr.  575,  112  S.  W.  95,  that 
defendant  in  local  option  case  was  absent  for  few  moments  during 
argument  of  counsel,  not  ground  for  reversal. 

Miscellaneous.— Cited  in  Vela  v.  State,  49  Tex.  Cr.  590,  95  S.  W. 
531,  discharge  of  jury,  without  legal  justification,  bars  further  prose- 
cution. 

33  Tex.  Cr.  633-^34,  28  8.  W.  537,  FENTON  v.  STATE. 

Acquittal  of  Theft  Under  Indictment  Alleging  Name  of  Owner  as 
unknown,  is  bar  to  prosecution  for  theft  of  same  goods  from  named 
owner. 

See  note,  92  Am.  St.  Bep.  116. 

33  Tex.  Or.  634-635,  28  &  W.  541,  POLANKA  ▼.  STATE. 

Where  a  Case  Bests  Wholly  upon  Circumstantial  Evidence,  the 
Court  must  charge  the  law  as  to  such  evidence. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  149,  118  S.  W.  1057, 
charge  not  required  where  defendant's  presence  at  scene  of  crime 
proved  by  direct  evidence.  See  notes,  97  Am.  St.  Bep.  790;  69  L.  B. 
A.  212. 

Where  There  is  Evidence,  Even  Though  Weak  and  Inferential,  as 
to  an  alibi,  it  is  the  better  practice  to  submit  an  instruction  on  that 
subject. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
reversing  for  refusal  to  instruct  as  to  alibi. 

33  Tex.  Or.  635-638,  28  8.  W.  683,  OHITISTEB  ▼.  STATE. 

Charge  upon  Circumstantial  Evidence  held  to  be  correct. 

Beaffirmed  in  Pursley  v.  State  (Tex.  Cr.),  28  S.  W.  684.  Ap- 
proved in  Galloway  v.  State,  44  Tex.  Cr.  231,  70  S.  W.  212,  holding 
charge  correct,  though  varying  from  approved  forms.  See  note,  97 
Am.  St.  Bep.  793. 

In  Order  to  Bender  One  an  Accessory,  He  must  have  Concealed 
Accused  or  given  him  some  aid,  so  that  he  may  have  evaded  arrest 
or  trial,  or  execution  of  his  sentence. 

Approved  in  Smith  v.  State,  51  Tex.  Cr.  141,  100  S.  W.  926,  prose- 
cutrix and  husband  not  accessories  where  they  proposed  to  defendant 
that,  if  he  would  turn  over  his  property  to  them  and  leave  the  coun- 
try, they  would  not  prosecute  him;  Bobertson  v.  State,  46  Tex.  Cr. 
442,  80  S.  W.  1000,  witness  who  proposed  to  defendant  that,  if  latter 
paid  him  what  he  owed,  he  would  not  prosecute,  is' not  accomplice; 
Cruse  V.  State  (Tex.  Cr.),  77  S.  W.  819,  mere  failure  to  tell  of 
commission  of  crime  does  not  make  person  accomplice;  Miller  v.  State 
(Tex.  Cr.),  72  S.  W.  997,  that  prosecutrix  agreed  with  defendant  not 
to  disclose  crime  does  not  make  her  an  accomplice;  State  v.  Jones, 
115  Iowa,  117,  88  N.  W.  197,  accessory  after  the  fact  is  not  an  accom- 
plice with  rule  as  to  corroboration;  Schackey  v.  State,  41  Tex.  Cr. 
259,  53  S.  W.  878,  witness  who  remains  silent  as  to  crime  which  she 
saw  perpetrated  is  not  an  accessory. 
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GASES  IN  34  TEXAS  GBDaNAL. 


34  Tex.  Cr.  1-6,  63  Am.  St.  Bep.  694,  28  8.  W.  816,  30  8.  W.  807, 
DIOKSON  V.  STATE. 

Wliexe  Information  for  Slander  Alleged  by  Innuendo  the  meaning 
of  the  words  used,  there  is  no  error  in  permitting  state's  witness  to 
testify,  on  trial  under  such  information,  as  to  what  he  understood 
language  used  to  mean. 

Approved  in  Collins  v.  State,  39  Tex.  Cr.  32,  44  8.  W.  846,  reaffirm- 
ing rule;  Colter  v.  State,  41  Tex.  Cr.  80,  51  S.  W.  946,  holding  it  is 
not  error  to  permit  witness  to  state  his'  understanding  of  meaning  of 
forged  order. 

There  is  No  Variance  Between  Indictment  for  Slander  alleging 
name  of  injured  female  to  be  "July  Chambliss"  and  proof  that  her 
name  is  ''Julia  Chambllss,"  for  "July"  and  "Julia"  are  idem  sonans. 

Approved  in  Caldwell  v.  State,  146  Ala.  144,  41  So.  474,  holding  in- 
dictment alleging  name  of  former  wife  as  "Lydia  £."  is  supported  by 
proof  that  her  name  was  "Liddie  £";  Howard  v.  State  (Tex.  Cr.),  65 
S.  W.  520,  holding  there  is  no  variance  between  information  for  using 
abusive  language  giving  name  of  injured  party  as  "Mallie"  and  proof 
that  it  is  "MoUie."     See  note,  100  Am.  St.  Bep.  347. 

34  Tez.  Or.  6-9,  28  S.  W.  640,  SHANNON  ▼.  STATB. 
Affirmative  Beply  of  Juror  Whose  Qoaliflcations  are  Being  Tested 

to  question  a6'  to  whether  he  has  formed  such  opinion  as  to  guilt  or 
innocence  of  accused  as  will  influence  his  verdict  concludes  investiga- 
tion, and  constitutes  reply  a  finality  of  question  as  to  his  qualifica- 
tions in  this  respect,  and  it  is  only  when  he  answers  in  negative  that 
further  examination  is  warranted. 

Beaffirmed  in  Keaton  v.  State,  40  Tex.  Cr.  144,  49  S.  W.  91. 

If  Juror,  Whose  Qualifications  are  Being  Tested,  answers  that  he 
lias  formed  opinion  as  to  guilt  or  innocence  of  accused,  but  that  such 
opinion  will  not  affect  his  verdict,  he  shall  be  further  examined  by 
court,  or  under  its  direction. 

Approved  in  Goble  v.  State,  42  Tex.  Cr.  503,  60  S.  W.  968,  reaffirm- 
ing rule;  Tellis  v.  State,  42  Tex.  Cr.  576,  61  S.  W.  718,  719,  holding, 
in  perjury  case,  juror  is  not  disqualified  by  opinion  as  to  guilt  or  inno- 
cence of  person  in  whose  behalf  accused  testified, 

(987) 
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If  It  Appears  from  Examination  of  Juror  That  His  Opinion  as  to 

guilt  or  innocence  of  accused  was  formed  by  reading  newspaper  ac- 
counts, communications,  statements,  or  reports,  or  from  mere  rumor 
or  hearsay,  and  juror  swears  that  he  is  able  to  render  impartial  ver- 
dict upon  law  and  evidence,  court,  if  satisfied  that  jury  is  impartial 
and  will  render  such  verdict,  may,  in  its  discretion,  permit  him  to 
serve,  but  if  not  satisfied  that  he  is  impartial,  court  must  discharge 
juror. 

Reaffirmed  in  Tubb  v.  State,  55  Tex.  Cr.  626,  117  S.  W.  869;  Trotter 
V.  State,  37  Tex.  Cr.  473,  36  8.  W.  279;  Wilkersonv.  State  (Tex.  Cr.), 
57  S.  W.  960.  Approved  in  Quinn  v.  State,  51  Tex.  Cr.  156,  101  S.  W. 
248,  holding  court  erred  in  forcing  juror  upon  defendant  who  had 
formed  opinion  from  conversing  with  one  of  the  witnesses. 

Juror  Who  had  Formed  Opinion  from  Hearing  Evidence  in  trial  of 
another  for  same  offense  for  which  defendant  is  on  trial  is  incompe- 
tent. 

Approved  in  Obenchain  v.  State,  35  Tex.  Cr.  492,  34  S.  W.  279,  re- 
affirming rule;  Sessions  v.  State,  37  Tex.  Cr.  62,  38  S.  W.  607,  hold- 
ing jurors  who  had  tried  codefendant  disqualified  though  denying 
formation  of  opinion  as  to  defendant's  guilt  or  innocence;  Gilmore  v. 
State,  37  Tex.  Cr.  82,  38  S.  W.  787,  holding  challenge  to  juror  who 
had  heard  evidence  in  case  should  be  sustained;  Drye  v.  State,  40 
Tex.  Cr.  127,  49  S.  W.  84,  holding  juror  who  had  heard  testimony  in 
case  is  disqualified;  Gallaher  v.  State,  40  Tex.  Cr.  307,  50  S.  W.  393, 
holding  juror  who  had  formed  opinion  from  reading  newspaper  ac- 
count6  of  evidence  disqualified;  Sessions  v.  State  (Tex.  Cr.),  38  S.  W. 
607,  holding  jurors  who  had  tried  codefendant  for  same  transaction 
are  disqualified. 

Distinguished  in  Wade  ▼.  State,  35  Tex.  Cr.  172,  60  Am.  St.  Rep.  32, 
32  S.  W.  773,  holding  juror  not  disqualified  unless  opinion  shown  to 
be  formed  by  talking  with  witness  about  facts  of  case. 

Miscellaneous. — Cited  in  Mundine  v.  State,  37  Tex.  Cr.  17,  38  S.  W. 
622,  holding,  to  destroy  right  of  self-defense,  defendant's  act  must  be 
hostile  and  calculated  to  bring  on  difficulty. 

M  Tex.  Cr.  9-10,  28  &  W.  689,  EX  PARTE  BEED. 

Habeas  Corpus  Sued  Out  by  Parent  to  RecoTer  Possession  and  cus- 
tody of  child  is  a  civil  proceeding;  consequently  court  of  appeals  has 
no  jurisdiction  of  such  proceeding. 

Reaffirmed  in  Ex  parte  Berry,  34  Tex.  Cr.  37,  28  S.  W.  806;  Telschek 
V.  Fritsch,  38  Tex.  Cr.  44,  40  S.  W.  988;  Ex  parte  Calvin,  40  Tex.  Cr. 
84,  48  S.  W.  518. 

34  Tex.  Cr.  10-12,  28  S.  W.  818,  EX  PARTE  ABRAM. 

City  Cooncil  has  Power  to  Pass  Ordinances  in  Regard  to  Sunday 
Law  when  they  do  not  conflict  in  any  of  their  provisions  with  state 
law. 

Reaffirmed  in  Howth  v.  Greer,  40  Tex.  Civ.  558,  90  S.  W.  213. 

34  Tex.  Cr.  12-14,  28  8.  W.  686,  MILLIRONS  ▼.  STATE. 

Bill  of  Exceptions  Filed  After  Adjournment  of  Term  of  Ooort  can- 
not be  considered,  even  though  incorporated  in  statement  of  facts. 

Reaffirmed  in  Russell  v.  State,  35  Tex.  Cr.  9,  29  S.  W.  43. 

84  Tex.  Or.  22-26,  28  S.  W.  1062,  MARTHALL  ▼.  STATE. 

In  Order  to  Constitnte  Assault  With  Intent  to  Rape  there  must  be 
a  specific  intent  to  ravish  at  time  of  assault. 
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Reaffirmed  in  Collins  v.  State,  52  Tex.  Or.  458, 107  S.  W.  853;  Cotton 
V.  State,  52  Tex.  Cr.  58,  105  S.  W.  187. 

34  Tex.  Or.  27-32,  28  &  W.  811,  CHAPBffAN  v.  STATE. 

It  Is  not  Error  not  to  Charge  on  Murder  in  Second  Degree  when 
evidence  in  trial  for  murder  presents  no  issue  other  than  that  of 
murder  in  first  degree. 

Reaffirmed  in  Pearl  v.  State,  43  Tex.  Cr.  19*7,  63  S.  W.  1017. 

34  Tex.  Or.  33-35,  28  8.  W.  806,  8TEWABT  ▼.  STATE. 

Private  Bedroom  Upstairs  Over  a  Saloon,  bnt  in  No  Way  Oonnected 
therewith,  is  a  private  residence  within  meaning  of  article  of  Penal 
Code,  exempting  from  prosecution  those  who  bet  at  game  of  craps  at 
private  residence. 

Approved  in  Marks  v.  State,  51  Tex.  Cr.  219,  101  S.  W.  805,  follow- 
ing rule;  Barton  v.  State,  50  Tex.  Cr.  162,  95  S.  W.  Ill,  holding  in- 
dictment for  perjury,  based  on  false  testimony  as  to  craps  game  as 
defined  under  article  338,  Penal  Code,  which  exempts  gaming  at 
private  residence,  defective  for  not  negativing  fact  that  house  where 
gaming  occurred  was  occupied  as  a  private  residence;  Gomprecht  v. 
State,  36  Tex.  Cr.  435,  37  S.  W.  734,  holding  that  cards  were  played 
in  public  house  is  not  shown  by  evidence  that  room,  though  upstairs 
over  public  house,  was  unconnected  therewith. 

34  Tex.  Or.  3&-36,  28  8.  W.  816,  SHEPHABD  v.  STATE. 

.  Instance  of  Evidence  Held  to  Sufficiently  Corroborate  Testimony 

of  prosecutrix  to  support  conviction  of  rape. 

Approved  in  Keith  v.  State  (Tex.  Cr.),  56  S.  W.  629,  holding  prose- 
cutrix in  rape  case  corroborated  by  testimony  of  sister  that  prosecu- 
trix was  crying  and  told  her  of  attempted  rape  shortly  thereafter. 

34  Tex.  Cr.  36-37,  27  8.  W.  806,  EX  PABTE  BEBBY. 

Writ  of  Habeas  Corpus  Sued  Ont  by  Parents  to  Obtain  Possession 
and  custody  of  child  is  a  civil  action,  and  consequently,  one  of  which 
court  of  appeals  has  no  jurisdiction. 

Reaffirmed  in  Telschek  v.  Fritsch,  38  Tex.  Cr.  44,  40  S.  W.  988;  Ex 
parte  Calvin,  40  Tex.  Cr.  84,  48  S.  W.  518. 

34  Tex.  Or.  37-38,  28  &  W.  807,  WINN  v.  STATE. 
Impeaching  Evidence  can  Serve  Only  to  Disprove  and  Falsify  the 

testimony  of  the  witness  whose  character  has  been  impeached. 

Approved  in  Dean  v.  State  (Tex.  Cr.),  77  S.  W.  803,  following  rule; 
Banks  v.  State,  52  Tex.  Cr.  483,  108  S.  W.  694,  holding  not  error  for 
court  to  limit  such  testimony  to  the  credibility  of  the  witness  in- 
volved; Stull  V.  State,  47  Tex.  Cr.  550,  84  S.  W.  1061,  holding  court 
erred  in  charging  jury  that  evidence  of  defendant  being  charged  with 
other  crimes  was  admitted  only  for  purpose  of  going  to  credibility  of 
defendant  as  witness  as  the  jury  must  have  believed  its  effect  was  to 
discredit  him  with  the  jury;  Dodson  v.  State,  44  Tex.  Cr.  205,  70  S. 
W.  971,  holding  no  charge  should  have  been  given  upon  this  subject 
as  the  impeaching  testimony  could  not  have  been  used  for  any  other 
purpose. 

34  Tex.  Or.  38-39,  28  S.  W.  815,  JACKSON  v.  STATE. 

Indictment  for  Murder  Which  Fails  to  Allege  the  Means  Used  or 
weapon  with  which  the  homicide  was  committed,  is  fatally  insufficient 
and  defective. 
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Approved  in  Ringo  v.  State,  54  Tex.  Cr.  567,  114  8.  W.  120,  holding 
indictment,  in  terms  following  form  prescribed  by  law,  sufficient. 

84  Tez.  Or.  89-41,  28  &  W.  817,  MATHI8  ▼.  STATE. 

Whera  Evidence  in  Trial  for  Murder  shows  that  defendant  and 
deceased  were  rivals  for  affections  of  same  woman,  and  that  on  night 
of  homicide  she  was  in  company  with  defendant  at  ball,  to  which 
deceased  came  and  took  her  away,  evidence  of  threat  made  long  pre- 
viously by  defendant  to  kill  any  person  who  fooled  with  such  woman, 
is  admissible  as  shedding  light  on  conduct  of  defendant  at  time  of 
homicide. 

Approved  in  Owen  v.  State,  52  Tex.  Cr.  70,  105  S.  W.  515,  holding 
there  was  no  error  in  permitting  state  to  introduce  testimony  showing 
that  at  times  before  homicide  when  defendant  would  be  talking 
about  his  wife  he  appeared  to  be  angry,  etc.;  Honeycutt  v.  State 
(Tex.  Cr.),  63  S.  W.  640,  holding  in  trial  for  murder  evidence  that 
deceased  told  her  mother  that  defendant,  her  father,  had  been  mak- 
ing dirty  talk  to  her  is  admissible  to  show  motive. 

It  is  not  Necessary,  in  Order  to  Render  Tlireat  Admissible  in  Evi- 
dence, that  it  should  be  directed  against  any  particular  person,  when 
the  facts  and  circumstances  tend  to  point  out  the  person  against 
whom  it  was  made. 

Approved  in  Holland  v.  State,  56  Tex.  Cr.  442,  120  S.  W.  471,  fol- 
lowing rule;  Helvenston  v.  State,  53  Tex.  Cr.  639,  111  S.  W.  961.  hold- 
ing evidence  admissible  which  showed  that  defendant  expressed  him- 
self ready  for  trouble  as  showing  a  malignant  disposition  and  embraced 
the  accused.    See  note,  89  Am.  St.  Rep.  694,  698. 

84  Tez.  Cr.  43-63,  28  8.  W.  953,  BANDLE  v.  STATE. 

'Trejudice,"  as  Used  In  Article  5178  of  Oode  of  Criminal  Procedure, 
providing  for  change  of  venue  for  prejudice,  may  be  prejudice 
against  accused  or  prejudgment  of  his  particular  ca&e  or  crime  or 
both. 

Approved  in  Faulkner  v.  State,  43  Tex.  Cr.  322,  65  S.  W.  1095, 
holding  person  who  had  prejudged  case  has  prejudice. 

Distinguished  in  dissenting  opinion  in  Meyers  v.  State,  39  Tex.  Cr. 
514,  516,  46  S.  W.  818,  819,  majority  holding  change  of  venue  should 
be  granted  where  many  witnesses  state  that  defendant  should  be 
hanged,  though  other  witnesses  deny  existence  of  prejudice  in  county. 

Limited  in  Gallaher  v.  State,  40  Tex.  Cr.  304,  50  S.  W.  391,  holding 
error  to  refuse  change  of  venue  when  personal  ill-will  or  prejudice 
against  defendant  shown. 

If  There  is  Such  Prejudice  Existing  Against  Accused  that  he  cannot 
obtain  a  fair  trial  by  an  impartial  jury  in  county  from  which  venue 
is  sought  to  be  changed,  it  is  immaterial  from  what  source  prejudice 
comes,  or  what  cause  produced  it;  he  is  entitled  to  change  of  venue. 

Approved  in  Gallagher  v.  State,  55  Tex.  Cr.  51,  115  S.  W.  47,  Dobbs 
V.  State,  51  Tex.  Cr.  632,  103  S.  W.  920,  Alarcon  v.  State,  47  Tex. 
Cr.  419,  83  S.  W.  1116,  Cortez  v.  State,  44  Tex.  Cr.  177,  69  S.  W.  538, 
and  Meyers  v.  State,  39  Tex.  Cr.  513,  46  S.  W.  818,  all  reaffirming 
rule;  Barnes  v.  State  (Tex.  Cr.),  59  S.  W.  883,  1  Tex.  Ct.  Rep.  268, 
holding  change  of  venue  should  be  granted  where  strong  popular 
prejudice  against  defendant  is  shown;  Reeves  v.  State,  47  Tez.  Cr. 
344,  83  S.  W.  804,  holding  court  did  not  err  in  refusing  to  change 
venue  as  evidence  introduced  was  not  of  such  character  as  to  require 
same. 
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Distinguished  in  dissenting  opinion  in  Meyers  v.  State,  39  Tex.  Gr. 
513,  618,  46  S.  W.  »18,  820,  majority  reaffirming  rule. 

Law  Anthorizlsg  Change  of  Venue  for  Prejndice  proceeds  on  fact 
that  notwithstanding  most  searching  examination  of  jurors  to  ascer- 
tain bias  or  prejudice  for  or  against  accused  or  prejudgment  of  his 
case,  there  may  be  such  prejudice  in  county  as  to  prevent  defendant 
from  having  fair  and  impartial  trial. 

Denied  in  dissenting  opinion  in  Meyers  v.  State,  39  Tex.  Cr.  519, 
46  S.  W.  821,  majority  reaffirming  rule. 

When  Jnror  has  Formed  Such  Opinion  as  ta  Onllt  or  Innocence  of 
accused  as  will  influence  his  verdict,  he  is  not  impartial  and  must  be 
discharged. 

Approved  in  Nelson  v.  State  (Tex.  Cr.),  58  S.  W.  108,  holding  juror 
who  was  at  scene  of  homicide  very  shortly  thereafter  and  examined 
body  of  deceased  is*  disqualified. 

S4  Tez.  Cr.  63-64,  29  S.  W.  42,  PISANO  v.  STATE. 

Indictment  for  Theft  Alleging  In  Two  Different  Coonts  that  stolen 
property  belonged  to  different  persons  is  not  duplicitous. 

Approved  in  Kuehn  v.  State  (Tex.  Cr.),  69  S.  W.  526,  following 
rule;  Moore  v.  State,  37  Tex.  Cr.  559,  40  S.  W.  289,  holding  state  will 
not  be  required  to  elect  where  indictment  charges  same  offense  in 
different  counts  and  in  different  ways. 

In  Order  to  Constitute  Duplicity  In  Indictment,  two  or  more  dis- 
tinct felonies  must  be  averred  in  same  count. 

Approved  in  Wood  v.  State,  47  Tex.  Cr.  544,  84  S.  W.  1058,  holding 
indictment  duplicitous  which  charged  two  separate  offenses  in  one 
count;  Busby  v.  State,  51  Tex.  Cr.  297,  103  S.  W.  642,  holding  in 
prosecution  for  misapplication  of  public  money  there  was  no  repug- 
nancy because  indictment  charged  defendant  was  officer  of  govern- 
ment and  a  clerk  and  employee  of  such  officer,  he  being  assistant 
financial  agent  and  subordinate  of  financial  agent  of  penitentiary. 

34  Tez.  Or.  64-66,  29  S.  W.  41,  WTLSON  v.  STATE. 

In  Trial  for  Aggravated  Assault  and  Battery  committed  "by  cutting 
with  knife,  a  deadly  weapon,"  whether  weapon  is  deadly  or  not  will 
depend  upon  its  size  or  manner  of  its  use. 

Approved  in  Cage  v.  State  (Tex.  Cr.),  77  S.  W.  806,  following  rule; 
Goodman  v.  State,  49  Tex.  Cr.  188,  91  S.  W.  797,  holding  court  did 
not  err  in  failing  to  instruct  jury  that  if  they  believed  that  deceased 
assaulted  defendant  with  knife  and  the  same  was  a  deadly  weapon 
that  the  law  presumed  intent  of  deceased  to  kill  defendant  where 
evidence  did  not  show  size  or  character  of  knife  used  by  deceased; 
Parker  v.  State  (Tex.  Cr.),  53  S.  W.  116,  holding  conviction  of  as- 
sault with  intent  to  murder  not  supported  by  evidence  showing  as- 
sault with  sharp  instrument  unless  specific  intent  to  kill  is  shown; 
Scott  V.  State,  42  Tex.  Cr.  608,  62  S.  W.  420,  holding  deadly  weapon 
is  one  which,  from  its  character  and  manner  of  its  use,  is  likely  to 
produce  death.     See  note,  21  L.  B.  A.  (n.  s.)  503. 

Distinguished  in  Thompson  v.  State  (Tex.  Cr.),  30  S.  W.  668,  hold- 
ing conviction  of  aggravated  assault  sustained  by  proof  that  wounds 
were  inflicted  with  knife  on  head  and  wrists  and  that  assault  was 
premeditated. 

Evidence  must  Show  Weapon  Used  was  a  Deadly  Weapon  in  order 
to  support  a  conviction  for  aggravated  assault  committed  with  knife. 
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Approved  in  Head  v.  State,  52  Tex.  Or.  490,  491,  107  S.  W.  830, 
holding  evidence  that  prosecutor  and  defendant  engaged  in  fight  in 
which  defendant  kicl^ed  prosecutor  on  back  of  head  and  that  prose* 
cutor  was  entirely  well  in  about  nine  days,  is  insufficient  to  support 
conviction  for  aggravated  assault  based  upon  allegation  of  serious 
bodily  injury. 

34  Tex.  Or.  65-68,  29  S.  W;  159,  8PEK0SB  ▼.  STATE. 

Where  Court,  In  Trial  for  Theft,  Charged  Jnry  that  "By  fraudulent 
taking  is  meant  that  person  taking  knew  at  time  of  taking  that  prop- 
erty was  not  his  own,"  and  that  to  warrant  conviction,  jury  must  be- 
lieve from  testimony,  beyond  reasonable  doubt,  that  property  stolen  be- 
longed to  person  alleged  to  be  owner,  failure  to  charge  jury  to  ac- 
quit if  they  believed  or  had  reasonable  doubt  that  defendant  raised 
or  owned  cotton,  is  not  reversible  error. 

Distinguished  in  Vance  v.  State,  34  Tex.  Gr.  400,  30  S.  W.  794,  hold- 
ing in  trial  for  theft,  refusal  to  charge  on  defense  that  property  be- 
longed to  defendant's  mother  is  error. 

Where  There  is  Evidence  of  Alibi  the  Coort  Should  Charge  on  law 
thereof. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
where  alibi  is  interposed  as  defense  and  there  is  evidence  supporting 
same,  it  is  error  for  court  to  refuse  to  charge  thereon. 

Objectionable  Argument  of  Counsel,  to  be  Availed  of  on  Appeal, 
must  be  presented  by  bill  of  exceptions. 

See  note,  46  L.  R.  A.  647. 
I 
i  34  Tex.  Cr.  68-69,  28  S.  W.  157,  BEAUMONT  v.  DALLAS. 

A  Complaint  Against  "Mrs.  Beaumont"  is  Fatally  Insufflcient  inas- 
I  much  as  ''Mrs.  Beaumont"  is  not  a  sufficient  description. 

Approved  in  Magill  v.  State  (Tex.  Cr.),  67  S.  W.  1018,  applying  rule 
to  "Rev.  Henry." 

34  Tex.  Cr.  60>71,  29  S.  W.  160,  SHUMAN  ▼.  STATE. 

Indictment  for  Theft  of  Cotton  Which  in  First  Count  lays  property 
in  "J.  W.  W."  at  time  of  taking,  and  in  second  count  lays  property 
in  "J.  W.  W."  and  possession  in  "F.  H.  E.,  holding  for  J.  W.  W."  will 
support  conviction  for  theft  of  such  cotton. 

Approved  in  Olibore  v.  State  (Tex.  Cr.),  48  S.  W.  70,  holding,  in 
indictment,  error  in  middle  initial  is  immaterial. 

It  is  Proper  to  Set  Up  Same  Transaction  by  as  Many  Counts  in  one 
indictment  as  pleader  may  deem  necessary  to  meet  various  phases  of 
case  which  proof  may  develop,  and  state  will  only  be  required  to  elect 
on  which  count  it  will  proceed  where  it  appears  that  defendant's 
rights  may  be  prejudiced. 

Approved  in  Kuehn  v.  State  (Tex.  Cr.),  69  S.  W.  526,  following 
rule:  Bink  v.  State,  60  Tex.  Cr.  448,  98  S.  W.  865,  holding  in  prosecu- 
tion upon  indictment  containing  two  counts,  one  for  Bwindling  and 
one  for  theft,  there  was  no  error  in  refusing  to  require  state  to  elect, 
I  as  both  counts  charge  same  transaction;  Moore  v.  State,  37  Tex.  Cr. 

559,  560,  40  S.  W.  288,  289,  holding  state  not  required  to  elect  where 
different  counts  in  indictment  merely  allege  different  modes  of  com- 
mitting offense;  Greenwood  v.  State  (Tex.  Cr.),  44  S.  W.  177,  holding 
court  does  not  err  in  not  requiring  election  where  different  counts  of 
indictment  set  up  dift'erent  modes  of  committing  offensej  Dawson  ▼• 
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State  (Tex.  Cr.),  55  S.  W.  49,  holding  indictment  may  set  up  same 
transaction  in  different  counts. 

If  There  are  Two  Counts  in  Indictment,  One  Good  and  one  bad 
count,  if  question  is  raised  before  trial,  bad  count  will  be  quashed 
and  trial  proceed  on  good  count,  but  if  question  is  first  raised  after 
verdict,  conviction  will  be  referred  to  good  count. 

Approved  in  McMurtry  v.  State,  38  Tex.  Cr.  524,  43  S.  W.  1012, 
reaffirming  rule;  Fry  v.  State,  36  Tex.  Cr.  587,  37  S.  W.  742,  sustain- 
ing general  verdict  where  indictment  for  perjury  contains  both  good 
and  bad  counts;  Matt  v.  State  (Tex.  Cr.),  58  S.  W.  101,  holding 
whether  state  should  elect  between  counts  of  indictment  cannot  be 
raised  after  verdict. 

34  Tez.  Or.  71-75,  53  Abl  St.  Bep.  701^  29  &  W.  40,  BOBINSON  ▼. 
STATE. 

In  Trial  for  Attempt  to  Commit  Burglary  With  Intent  to  Steal, 
evidence  showing  that  pretended  confederate  had  informed  owner  of 
premises  proposed  to  be  burglarized  of  proposed  burglary,  and  that 
owner  had  not  attempted  to  prevent  burglary,  but  allowed  defendant 
to  attempt  burglary  in  hope  of  catching  him,  does  not  show  consent 
of  owner  to  entry  of  house  and  theft  of  money  therefrom. 

Cited  in  Jones  v.  State,  48  Tex.  Cr.  368,  122  Am.  St.  Bep.  759,  88 
S.  W.  219,  1  L.  B.  A.  (n.  s.)  1024,  arguendo.  See  note,  72  Am.  St. 
Bep.  705. 

Distinguished  in  McKenzie  v.  State  (Tex.  Cr.),  32  S.  W.  543,  holding 
person  agreeing  with  defendant  to  steal  and  abandoning  purpose  only 
short  time  before  theft  is  an, accomplice;  McGee  v.  State  (Tex.  Cr.), 
66  S.  W.  564,  holding  person  induced  to  take  cattle  by  detective 
whom  he  believes  to  have  owner's  consent  to  taking,  is  not  guilty  of 
theft. 

84  Tez.  Cr.  76-79,  29  S.  W.  156,  482,  HEINZMAK  ▼.  STATE. 

Jurisdiction  of  Court  of  Appeals  Does  not  Attach  to  Appeal  from 
conviction  of  burglary  where  notice  of  appeal  was  entered  before 
sentence  was  pronounced. 

Approved  in  Dent  v.  State  (Tex.  Cr.),  59  S.  W.  267,  1  Tex.  Ct. 
Bep.  89,  holding  appeal  must  be  dismissed  where  there  is  no  final 
judgment. 

Agreement  With  Witness  Tha^  She  will  not  be  Prosecnted  if  she 
turns  state's  evidence  can  only  be  made  with  regard  to  particular 
transaction  under  investigation. 

Approved  in  Ex  parte  Park,  37  Tex.  Cr.  594,  66  Am.  St.  Bep.  837, 
40  S.  W.  301,  and  Tullis  v.  State  (Tex.  Cr.),  52  S.  W.  84,  both  reaffirm- 
ing rule;  Moseley  v.  State,  35  Tex.  Cr.  212,  32  S.  W.  1042,  holding 
agreement  giving  person  immunity  from  prosecution  on  condition  that 
witness  turns  state's  evidence  must  be  made  by  proper  authority  to 
be  bar  to  prosecution;  Ex  parte  Greenhaw,  41  Tex.  Cr.  284,  53  S.  W. 
1027,  holding  agreement  for  immunity  from  prosecution  on  condition 
that  witness  turns  state's  evidence  does  not  give  immunity  in  other 
eases  than  one  under  investigation. 

If  Testimony  of  Witness  Wl&o  had  Agreed  to  turn  state's  evidence 
in  consideration  of  immunity  from  prosecution  is  cofrupt|  he  is  enti- 
tled to  nothing  by  such  agreement. 

5  Tex.  Notes— 63 
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Approved  in  Tnllis  ▼.  State  (Tex.  Cr.),  52  S.  W.  86,  holding  state 
released  from  agreement  for  immunity  where  testimony  of  witness 
who  had  turned  state's  evidence  is  perjured. 

84  Tex.  Or.  79-81,  29  &  W.  160,  LAW  v.  STATE. 

Error  In  Admitting  Illegal  Evidence  in  Trial  for  aggravated  assanlt 
and  battery  is  not  ground  for  reversal  where  same  fact  had  been  de- 
veloped as  part  of  res  gestae  and  court  properly  directed  jury  and 
eliminated  it  from  any  evil  effect  on  defendant. 

Approved  in  Neely  v.  State  (Tex.  Cr.),  56  S.  W.  626,  holding  ad- 
mission of  testimony  which  is  merely  recital  of  defendant's  confes- 
sion is  not  error. 

64  Tex.  Or.  84-85,  29  8.  W.  167,  KBAMEB  v.  STATE. 

Bill  of  Exceptions  Besenred  to  Orerruling  of  Ohallenge  for  cause 
to  juror  will  not  be  considered  unless  it  shows  that  defendant  ex- 
hausted his  peremptory  challenges,  and  that  thereafter  an  objection- 
able juror  was  forced  upon  him. 

Approved  in  Taylor  v.  State  (Tex.  Cr.),  56  S.  W.  753,  reaflfirming 
rule;  Rogers  v.  State,  35  Tex.  Cr.  222,  32  S.  W.  1044,  holding  bill  of 
exceptions  to  question  asked  which  does  not  show  that  question  was 
answered  is  insufficient. 

34  Tex.  Or.  86-88,  29  &  W.  264,  8PABE8  v.  STATE. 

Under  Statutory  Elnstrations  of  Force  Necessary  to  Oonstitute  Day- 
time Burglaxy,  if  any  force,  however  slight,  is  used,  and  entry  is  thus 
effected,  the  breaking  and  entry  is  complete. 

Approved  in  State  v.  Moon,  62  Kan.  807,  64  Pac.  611,  and  Barber  v. 
State  (Tex.  Cr.),  69  S.  W.  516,  both  holding  opening  of  closed  door  in- 
volves the  use  of  sufficient  force  to  constitute  the  breaking  essential  to 
crime  of  burglary;  Hedrick  v.  State,  40  Tex.  Cr.  536,  51  S.  W.  254,  on 
trial  for  burglary,  charge  that  slightest  force  is  sufficient  is  not  error; 
Matthews  v.  State  (Tex.  Cr.),  38  S.  W.  172,  holding  in  trial  for  bur- 
glary, where  burglary  was  through  closed  door,  whether  it  was  locked 
or  unlocked  is  immaterial;  Parker  v.  State  (Tex.  Cr.),  38  S.  W.  790, 
holding  opening  closed  door  is  sufficient  breaking  by  force  to  consti- 
tute daytime  burglary;  Duke  v.  State,  42  Tex.  Cr.  4,  57  S.  W,  653, 
holding  opening  door  is  sufficient  force  to  constitute  burglary. 

Wliere  Evidence  is  OonHicting  as  to  Whether  Confession  of  defend- 
ant, in  trial  for  burglary  was  freely  and  voluntarily  made  after  de- 
fendant had  been  warned,  or  whether  it  had  been  obtained  by  threats 
or  coercion,  refusal  of  court  to  instruct  jury  to  disregard  confession 
if  they  believed  that  it  was  not  freely  and  voluntarily  made  is  re- 
versible error. 

Approved  in  Morris  v.  State,  39  Tex.  Cr.  376,  46  S.  W.  256,  holding 
to  submit  to  jury  whether  confession  was  freely  and  voluntarily  made 
is  not  error;  Hamlin  v.  State,  39  Tex.  Cr.  599,  47  S.  W.  660,  holding 
whether  confession  was  freely  and  voluntarily  made  is  properly  sub- 
mitted to  jury.     See  note,  73  Am.  St.  Rep.  944. 

34  Tex.  Cr.  89-90,  29  S.  W.  271,  8TANF0ED  ▼.  STATE. 

If  It  is  Sought  to  be  Shown  That  Witness  Testified  under  corrupt 
motives,  or  that  testimony  is  recently  fabricated,  testimony  that 
witness  had  made  statements  to  other  witnesses  similar  to  those 
made  at  trial  will  sustain  witness,  and  is  admissible  for  that  purpose. 
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Approved  in  Clay  ▼.  State,  40  Tex.  Cr.  559,  51  S.  W.  213,  holding 
where  there  is  evidence  tending  to  show  witness  to  be  accomplice, 
Btate  may  introduce  evidence  showing  him  to  be  detective. 

S4  Tex.  Cr.  90-92,  29  8.  W.  265,  JACKSON  v.  STATE. 

Indictment  for  Theft  of  Money  Which  Describes  Money  stolen 
as  "five  ten-dollar  bills,  of  the  value  of  ten  dollars  each;  nine  five- 
dollar  bills  of  the  value  of  five  dollars  each,"  but  which  fails  to 
allege  that  the  '*bills"  were  money,  is  fatally  defective. 

Approved  in  Blain  v.  State,  34  Tex.  Gr.  453,  31  S.  W.  370,  holding 
indictment  for  bribery  describing  money  as  two  hundred  and  twenty- 
five  dollars,  lawful  and  current  money  of  the  United  States  of 
America,  sufficiently  describes  money. 

Distinguished  in  Colter  v.  State,  37  Tex.  Cr.  293,  39  S,  W.  576, 
holding  indictment  for  robbery  describing  money  taken  as  current 
money  of  the  United  States  of  America  is  supported  by  evidence 
that  property  taken  was  money  or  bills;  Magee  v.  State  (Tex.  Cr.), 
43  S.  W.  99,  holding  indictment  for  robbery  describing  money  as 
currency  sufficiently  describes  it. 

Miscellaneous. — Munson  v.  State  (Tex.  Cr.),  29  S.  "W.  778,  cited 
as  being  companion  case,  decided  on  same  grounds. 

S4  Tex.  Cr.  92-93,  29  8.  W.  273,  WAIJ>ON  v.  STATE. 

Where  Person  is  Assaulted  and  His  Adversary  apparently  aban- 
dons difficulty,  he  has  no  right  to  pursue  or  fire  upon  him,  unless 
it  is  necessary  to  do  so  in  order  to  protect  himself  from  renewal 
of  felonious  attack,  and  in  such  case  he  may  lawfully  pursue,  and 
his  right  to  pursue  continues  as  long  as  he  reasonably  believes  it 
to  be  necessary. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  50  S.  W.  345,  holding, 
where  phase  of  case  is  presented  by  evidence,  court  should  charge 
on  defendant's  right  to  pursue  adversary. 

Evidence  in  Trial  for  Assault  With  Intent  to  Murder  showing 
that  prosecuting  witness  fired  first  shot  at  accused,  who  thereupon 
drew  his  pistol  and  fired,  does  not  establish  case  of  mutual  combat; 
hence  charge  on  mutual  combats  under  such  evidence,  when  excepted 
to,  is  reversible  error. 

Approved  in  Stringfellow  v.  State,  42  Tex.  Cr.  591,  61  S.  W.  720, 
where  evidence  shows  that  deceased  provoked  quarrel  and  struck 
deceased,  whereupon  defendant  grappled  with  him  and  cut  him  with 
knife,  charge  on  mutual  combat  is  error. 

34  Tex.  Cr.  95-96,  29  S.  W.  274,  COLLINS  V.  STATE. 

If  Sufficient  Recognizance  be  Filed  Pending  Motion  to  dismiss 
appeal  on  account  of  defective  recognizance,  motion  will  be  denied. 

Distinguished  in  Youngman  v.  State,  38  Tex.  Cr.  462,  43  S.  W.  520, 
where  recognizance  was  defective,  proper  recognizance  cannot  be 
entered  into  pending  appeal  and  perfect  appeal. 

Miscellaneous.— Collins  v.  State  (Tex.  Cr.),  29  8.  W.  275,  cited  as 
being  companion  case  decided  on  same  grounds. 

34  Tex.  Cr.  96-97,  29  S.  W.  384,  ANDEBSON  v.  STATE. 

Defendant  May  Challenge  Array,  when  not  selected  by  jury  com- 
missioners, if  officer  summoning  jury  has  acted  corruptly,  and  has 
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willfully  summoned  persons  upon  jury  known  to  be  prejudiced  against 
defendant,  and  with  view  to  cause  his  conviction. 

Approved  in  Arnold  v.  State,  38  Tex.  Cr.  3,  40  S.  W.  734,  holding 
sheriff,  being  properly  sworn,  has  authority  to  summon  jurors  where 
panel  has  been  quashed  by  court. 

That  Jury  Heard  and  Tried  a  Orb&  Against  Another  Party  charged 
with  an  offense  of  same  character  is  no  ground  for  challenge  to  the 
array. 

Dibtinguished  in  Eenecht  v.  State,  53  Tex.  Cr.  56,  108  S.  W..  1184, 
holding  on  rehearing  that  jurors  who  tried  codefendant  are  disquali- 
fied from  trying  defendant. 

A  Oomplaint  Which  is  Sworn  to  on  "Belier*  of  Affiant  is  Snfflclent. 

Approved  in  Dupree  v.  State,  102  Tex.  465,  119  S.  W.  305,  fol- 
lowing rule. 

34  Tex.  Or.  98,  29  B,  W.  472,  JAY  ▼.  STATE. 

Appeal  Prosecuted  from  Judgment  on  Forfeited  Bail  Bond  will  be 
dismissed  for  failure  of  appellants  to  file  brief  in  court  of  appeals 
and  in  lower  court  in  compliance  with  rules. 

Reaffirmed  in  Frost  v.  State  (Tex.  Cr.),  57  S.  W.  669;  Mack  v. 
State  (Tex.  Cr.),  67  S.  W.  811;  Mack  v.  State  (Tex.  Cr.),  57  S.  W. 
950. 

34  Tez.  Or.  98-100,  29  &  W.  474,  475,  EMMONS  ▼.  STATE. 

Rule  78  of  District  and  Oonnty  Oourte  requires  that  neither  steno- 
grapher's  notes  taken  upon  trial  nor  copy  thereof  shall  be  filed  as 
statement  of  facts;  but  statement  made  therefrom  shall  be  condensed 
throughout  in  accordance  with  rules  of  court  upon  the  subject. 

Approved  in  Ex  parte  Isaacs,  35  Tex.  Cr.  80,  31  S.  W.  641,  Em- 
mons V.  State  (Tex.  Cr.),  29  S.  W.  475,  Johnson  v.  State  (Tex.  Cr.), 
29  S.  W.  475,  Johnson  v.  State  (Tex.  Cr.),  29  S.  W.  475,  and  String- 
fellow  V.  State,  42  Tex.  Cr.  593,  61  S.  W.  722,  all  reaffirming  rule; 
Mayes  v.  State  (Tex.  Cr.),  38  S.  W.  613,  holding  statement  of  facts 
consisting  of  stenographer's  notes  and  questions  and  answers  cannot 
be  considered;  Dunn  v.  State  (Tex.  Cr.),  51  S.  W.  1121,  statement 
of  facts  consisting  of  questions  and  answers  will  be  stricken  out  on. 
motion. 

84  Tez.  Or.  100-101,  29  a  W.  472,  Wn.T.TAMS  ▼.  STATE. 

Error  for  Oomrt  to  Permit  Information  to  be  Amended  so  as  to 
conform  to  complaint,  after  issue  joined  before  jury  and  state's  evi- 
dence adduced. 

Approved  in  Davis  ▼.  State,  52  Tex.  Cr.  548,  107  S.  W.  829,  hold- 
ing clerk  was  not  authorized  to  insert  orders  of  commissioner's  court 
into  statement  of  facts. 

84  Tez.  Or.  102,  29  8.  W.  473^  PBIOE  ▼.  STATE. 

Wliere  Accused,  at  Time  He  was  Arrested,  had  Oone  from  bis  home 
to  place  in  another  county,  about  twenty-five  miles  distant,  for  pur- 
pose of  accompanying  his  wife  on  her  return  home,  he  was  a  traveler 
and  not  liable  to  punishment  for  carr3ring  a  pistol. 

Approved  in  Bain  v.  State,  38  Tex.  Cr.  636,  44  S.  W.  518,  person 
who  lived  thirty-five  miles  from  point  of  destination,  where  he  arrived 
at  1  A.  M.,  remained  over  night  and  returned  home  next  day,  ii 
traveler  within  statute,  and  not  punishable  for  carrying  pistoL 
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Distingnished  in  Lawson  ▼.  State  (Tex.  Cr.),  31  S.  W.  645,  holding 
traveler  stopping  at  house,  while  staying  at  house,  is  not  within 
statute  exempting  travelers  from  liability  for  carrying  pistol. 

34  T6Z.  or.  103-108,  29  8.  W.  267,  AABOK  ▼.  STATE. 

Under  Act  of  1887,  It  is  not  Necessary  That  Order  for  local  option 
election  shall  contain  anything  in  regard  to  notices  to  be  posted 
preliminary  thereto,  but  order  being  made,  law  makes  it  the  duty 
of  clerks  of  county  court  to  post  or  cause  such  notices  to  be  posted. 

Approved  in  Kelley  v.  State,  37  Tex.  Cr.  221,  38  S.  W.  779,  hold- 
ing in  trial  violation  of  local  option,  defendant  must  prove  want 
of  notices  if  relied  on  as  defense. 

If  Local  Option  la  Legally  in  Force  in  a  Precinct,  by  election  in 
that  precinct,  subsequent  election,  held  for  entire  county,  resulting 
against  prohibition,  does  not  have  effect  to  repeal  or  abrogate  local 
option  in  that  precinct. 

Approved  in  Kimberly  ▼.  Morris,  10  Tex.  Civ.  597,  31  S.  W^  812, 
holding  local  option  in  force  in  precinct  unaffected  by  failure  of 
local  option  election  for  whole  county;  Adams  v.  Kelley,  17  Tex. 
Civ.  485,  44  S.  W.  531,  holding  prohibition  legally  in  force  is  not 
affected  by  holding  of  void  second  election;  Baby  v.  State,  42  Tex. 
Cr.  57,  57  S.  W.  652,  holding  that  local  option  was  defeated  for 
whole  county  does  not  affect  it  in  precinct  where  it  already  exists. 

Act  of  1893  Did  not  Sepeal  Act  of  1887,  in  so  far  as  it  relates 
to  punishment  for  violating  local  option  law. 

Approved  in  Hardy  v.  State  (Tex.  Cr.),  44  S.  W.  174,  holding  re- 
peal of  local  option  does  not  exempt  from  punishment  persons  vio- 
lating law  previous  to  repeals 

Where  Local  Option  has  been  Legally  Adopted  in  a  Justice  Proclnct, 
a  subsequent  election  ordered  and  held  for  entire  county,  at  which 
local  option  for  county  is  defeated,  does  not  repeal  nor  abrogate  local 
option  in  said  precinct. 

Approved  in  Ex  parte  Elliott,  44  Tex.  Cr.  577,  72  S.  W.  837,  fol- 
lowing rule;  Griffin  v.  Tucker,  102  Tex.  429,  118  S.  W.  640,  holding 
where  prohibition  is  in  force  within  entire  limits  of  county  that  no 
subsequent  election  within  a  subdivision  which  is  part  of  such  county 
could  terminate  prohibition  as  to  such  part. 

Miscellaneous. — ^Kimberly  v.  Morris,  10  Tex.  Civ.  596,  31  S.  W. 
811,  holding  local  option  law  of  1893  constitutional;  Aaron  v.  State 
(Tex.  Cr.),  29  S.  W.  385,  as  being  companion  case,  decided  on  same 
grounds. 

34  Tez.  Or.  107-110,  29  8.  W.  269,  EZ  PABTE  BOWEN. 

City  That  is  Incorporated  Under  General  Laws  has  Power  to  pa&s 
ordinance  forcing  all  able-bodied  men  over  18  years  to  work  on 
streets,  etc. 

Approved  in  Ex  parte  Drake,  55  Tex.  Cr.  235,  116  S.  W.  50,  follow- 
ing rule. 

34  Tez.  Cr.  110-112,  29  8.  W.  266,  EVANS  ▼.  ^TATE. 

Word  "Possession,"  in  Defining  Offense  of  Bobbery,  is  material  and 
cannot  be  supplied  by  intendment;  hence,  indictment  for  robbery 
using  word  "possion"  instead  of  "possession"  is  fatally  defective. 

Approved  in  Wells  v.  State,  50  Tex.  Cr.  502,  98  S.  W.  852,  applying 
rule    to    indictment    charging    defendant    with    "farudently"    taking 
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property  instead  of  "fraudulently";  Mathews  v.  State,  39  Tex.  Cr. 
554,  47  S.  W.  648,  holding  indictment  defective  where  word  used  in 
indictment  is  not  idem  sonans  with  material  word  which  should  be 
used. 

Miscellaneous. — Evans  ▼.  State  (Tex.  Gr.),  31  S.  W.  648^  cited  as 
same  case  on  second  appeal. 

84  Ter.  Or.  112-114,  29  &  W.  471,  EX  PABTE  BICHMOND. 

If  Person  Oonyicted  in  Connty  Oourt  and  sentenced  to  pay  fine  and 
costs  make  affidavit  before  county  clerk  that  he  is  too  poor  to  pay 
fine  and  costs,  and  affidavit  is  filed  with  papers  in  case,  court  must 
take  notice  of  it  and  hire  him  out,  and  if  court  fail  to  do  so,  he  is 
entitled  to  credit  of  three  dollars  per  day  from  date  of  filing  affidavit, 
and  he  is  entitled  to  discharge  when  he  has  been  confined  such  time 
as  at  three  dollars  per  day  will  amount  to  amount  of  fine  and  costs. 

Approved  in  Ex  parte  Clayton,  61  Tex.  Cr.  555,  103  S.  W.  631,  and 
Ex  parte  Hall,  34  Tex.  Cr.  618,  31  S.  W.  640,  both  reaffirming  rule; 
Ex  parte  Taylor,  34  Tex.  Cr.  275,  30  S.  W.  230,  holding  convict  who 
has  made  pauper  affidavit  is  entitled  to  credit  of  three  dollars  per 
day  whether  he  wishes  to  be  hired  out  or  not. 

34  Tex.  Cr.  115,  29  S.  W.  473,  JOHNSON  ▼.  STATE. 

Fact  That  One  of  Jurors  Who  Tried  Oase  was  Member  of  Orand 
Jury  presenting  bill  charging  defendant  with  similar  offense,  but  not 
same  ipso  facto,  does  not  disqualify  juror. 

Beaffirmed  in  Johnson  v.  State  (Tex.  Cr.),  29  S.  W.  474. 

Where  Becord  Fails  to  Disclose  Any  Evidence  in  Support  of  Plea  of 
former  conviction  it  is  not  duty  of  court  to  submit  such  plea  to  jury. 

Approved  in  State  v.  Creechley,  27  Utah,  152,  75  Pac.  388,  and  State 
V.  Pianfetti,  79  Vt.  246,  65  Atl.  86,  bo.ii  following  rule. 

34  Tex.  Or.  117-118,  29  8.  W.  478,  DAVIS  ▼.  STATE. 

Person  Passing  Check  Purporting  to  have  Been  Executed  by 
"Esinan,"  stating  at  time  that  "Eison"  had  given  it  to  him,  where 
representations  made  by  him  in  regard  to  check  were  false  and  he 
knew  they  were  false,  is  guilty  of  passing  forged  instrument. 

Reaffirmed  in  Williams  v.  State  (Tex.  Cr.),  32  S.  W.  533. 

In  Trial  for  Passing  Forged  Check,  purporting  to  have  been  drawn 
by  "C.  E.,"  charge  that  "If  C.  E.  is  a  fictitious  person  and  name  C.  £. 
was  signed  to  check  with  intent  to  injure  and  defraud,  and  defendant 
knew  that  C.  E.  was  fictitious  person,  and  that  name  C.  E.  had  been 
signed  to  check  with  intent  to  defraud  or  injure,  and  that  defendant, 
so  knowing,  did  knowingly  pass  said  check  to  S.  as  true  and  genuine, 
then  defendant  would  be  guilty  as  charged  in  indictment,"  is  correct. 

Approved  in  Bandolph  v.  State,  65  Neb.  523,  91  N.  W.  357,  fol- 
lowing rule;  Spicer  v.  State,  52  Tex.  Cr.  178,  179,  105  S.  W.  814, 
holding  where  upon  trial  for  forgery  the  issue  of  variance  in  name 
of  party  injured  was  properly  submitted  to  jury  who  found  against 
defendant  on  evidence  submitted,  that  there  was  no  error;  Hocker 
V.  State,  34  Tex.  Cr.  361,  53  Am.  St.  Rep.  717,  30  S.  W.  784,  holding 
forgery  can  be  committed  by  forging  name  of  fictitious  person;  Hanks 
V.  State  (Tex.  Cr.),  54  S.  W.  588,  holding  forged  instrument  con- 
taining name  of  fictitious  or  dead  person  may  constitute  forgery. 

84  Tex.  Or.  120-121,  29  S.  W.  382,  OLABK  ▼.  STATE. 

Where,  in  Trial  for  Theft  from  Person,  state's  evidence  is  that  de- 
fendant seized  money  alleged  to  have  been  taken  from  hand  of  ownei 
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and  ran  away  with  it,  while  defendant's  .evidence  is  that  owner  gave 
bill  to  defendant  to  have  it  changed,  and  that  defendant  took  bill 
into  house  to  change  it,  and  while  there  conceived  the  idea  to,  and 
did,  appropriate  it,  it  is  error  for  court  to  refuse  to  charge  that  if 
said  bill  was  delivered  to  him  as  shown  hj  evidence,  he  could  not 
be  convicted  of  theft  from  the  person. 

Approved  in  Garza  v.  State,  38  Tex.  Cr.  317,  42  S.  W.  563,  holding 
where  defendant  sets  up  and  offers  affirmative  proof  of  defeube,  it 
is  duty  of  court  to  charge  thereon  whether  asked  or  not. 

34  Tex.  Or.  123-124,  29  8.  W.  774,  SMITH  ▼.  STATE. 

Where  Indictment  for  Theft  of  Horse  in  one  count  charges  theft 
from  owner  and  in  second  count  charges  theft  from  one  holding  for 
owner,  state  is  not  required  to  elect  on  which  count  it  will  proceed. 

Approved  in  Kuehn  v.  State  (Tex.  Cr.),  69  S.  W.  526,  following 
rule;  Moore  v.  State,  37  Tex.  Cr.  559,  560,  40  S.  W.  288,  289,  holding 
state  ib  not  required  to  elect  where  different  counts  of  indictment 
charge  same  offense  in  different  modes;  Greenwood  v.  State  (Tex. 
Cr.),  44  S.  W.  177,  where  counts  of  indictment  set  up  different  modes 
of  committing  offense,  state  is  not  required  to  elect. 

Where  Indictment  for  Theft  Contains  Two  Oonnts,  that  court  sub-  • 
mitted  only  one  count  for  consideration  of  jury  is  tantamount  to  an 
election. 

Approved  in  Parks  v.  State,  46  Tex.  Cr.  106,  79  S.  W.  303,  holding 
where  upon  former  trial  court  only  submitted  one  of  several  counts 
that  it  operated  as  dismissal  of  counts  not  submitted  and  it  was  error 
lor  court  to  submit  them  on  subsequent  trial;  Blackwell  v.  State, 
51  Tex.  Cr.  25,  100  S.  W.  775,  applying  rule  in  prosecution  for  rape; 
Moore  v.  State,  37  Tex.  Cr.  558,  40  S.  W.  288,  holding  where  indict- 
ment contains  several  counts,  that  court  charges  on  only  one  or  n\ore 
is  tantamount  to  an  election  to  proceed  on  such' count  or  counts. 

Under  Statute  Where  Two  Convtctions  have  Been  had  Against  Same 
Defendant,  court  must  make  last  cumulative  of  sentence  pronounced 
in  preceding  conviction. 

See  note,  7  L.  B.  A.  (n.  s.)  125. 

S4  Tex.  Cr.  124-126,  29  S.  W.  776,  SMITH  ▼.  STATE. 

Where  Eyldence  in  Trial  for  Burglary  of  Railroad  Car  with  intent 
to  commit  theft  of  goods  therein  shows  that  person  from  whose  pos* 
bession  goods  were  charged  to  have  been  taken  was  in  control  and 
possession  of  car  and  property  therein,  it  is  immaterial  whether  he 
was  general  or  special  owner. 

Approved  in  State  v.  La  Croix,  8  S.  D.  375,  66  N.  W.  946,  holding 
there  is  no  variance  between  indictment  charging  burglary  o£  store 
of  "H.  .&  S."  and  proof  showing  store  to  be  owned  by  "B."  and 
occupied  by  "H.  &  S." 

Where  There  are  Two  Counts  in  Indictment  for  Burglary  of  rail- 
road car  with  intent  to  commit  theft,  one  charging  entry  at  night, 
the  other  in  daytime,  and  both  charge  breaking,  if  proof  shows  break- 
ing force  applied  to  car,  it  is  immaterial  at  what  time  car  was 
entered. 

Distinguished  in  Duke  v.  State,  42  Tex.  Cr.  4,  57  S.  W.  652,  hold- 
ing it  is  error  in  trial  for  burglary  to  refuse  to  charge  jury  to  acquit 
If  entry  was  made  through  open  door. 
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If  Frnlts  of  Orime  are  Foi^id  In  Pnrsaaiice  of  Oosif oaaion*  confession 
is  admissible  though  made  while  under  arrest. 

See  note,  53  L.  B.  A.  406. 

Tlioro  is  No  Variance  Between  Indictment  Alleging  That  Goods 
were  Property  of  and  taken  from  one  "W"  and  proof  which  showed 
that  "W"  had  exclusive  control  and  management  thereof. 

Approved  in  State  v.  Peebles,  178  Mo.  486,  77  S.  W.  522,  follow- 
ing rule. 

84  Tex.  Or.  126-129,  29  &  W.  384,  774,  SO  &  W.  231,  I^WIS  ▼. 
STATE. 

Statement  of  Facts  Filed  After  Adjonnmient  of  Term  cannot  be 
considered  on  appeal  where  record  fails  to  show  that  order  was  made 
allowing  them  to  be  filed  at  that  time. 

Approved  in  Donnelly  v.  State  (Tex.  Cr.),  51  S.  W.  229,  holding 
recognizance  on  appeal  cannot  be  entered  into  after  adjournment 
of  term;  McAvoy  v.  State  (Tex.  Cr.),  58  8.  W.  1011,  holding  that 
counsel  requested  court  to  make  order  allowing  statement  of  facts 
to  be  filed  ten  days  after  adjournment  shows  no  sufficient  diligence 
to  entitle  statement  to  consideration. 

After  Aiflrmance  on  Appeal,  Trial  Court  has  No  Jnrisdiction  to  enter 
nunc  pro  tune  order  allowing  statement  of  facts  to  be  filed  ten  days 
after  adjournment  of  term. 

Approved  in  Morse  v.  State,  39  Tex.  Cr.  568,  47  S.  W.  645,  entry 
of  notice  of  appeal  nunc  pro  tunc  at  subsequent  term  of  court  does 
not  confer  jurisdiction  on  appeal;  Estes  v.  State,  38  Tex.  Cr.  506,  43 
S.  W.  982,  holding  judgment  cannot  be  entered  nunc  pro  tunc  pend- 
ing appeal;  Dement  v.  State,  39  Tex.  Cr.  277,  45  S.  W.  918,  holding 
appealed  case  will  not  be  delayed  to  perfect  record  below  by  nunc 
pro  tunc  judgment. 

Where  Jurisdiction  of  Oonrt  of  Orlminal  Appeals  attaches  to  ap- 
peals, trial  courts'  lose  all  jurisdiction  over  such  cases,  except  to  sub- 
stitute record  or  some  portion  thereof  where  such  record  or  part 
thereof  has  been  lost  or  destroyed. 

Approved  in  Nichols  v.  State,  55  Tex.  Cr.  213,  115  S.  W.  1197,  and 
Quarles  v.  State,  37  Tex.  Cr.  364,  39  S.  W.  669,  both  reaflirming  rule; 
Youngman  v.  State,  38  Tex.  Cr.  462,  43  S.  W.  520,  holding  where 
recognizance  on  appeal  is  defective,  new  recognizance  cannot  be 
entered  into  pending  appeal  and  perfect  appeal;  Sheegog  v.  State, 
39  Tex.  Cr.  128,  44  S.  W.  1109,  after  record  is  filed  in  appellate  court, 
trial  court  has  lobt  jurisdiction  of  case  except  to  substitute  lost  or 
destroyed  papers;  Eeed  v.  State,  42  Tex.  Cr.  573,  61  S.  W.  926,  hold- 
ing, where  indictment  was  lost  before  trial  substitution  cannot  be 
made  after  notice  of  appeal. 

34  Tex.  Cr.  129>130,  29  8.  W.  776,  BABBEE  ▼.  STATE. 
Evidence  That  Proeecntor  Galled  Defendant  *'a  Son  of  a  Bitch," 

would  not  be  justification  for  assault. 

Approved  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr. 
191,  112  S.  W.  1059,  majority  holding  on  trial  for  manslaughter  where 
defendant  admitted  he  used  language  toward  deceased  expecting  it 
would  provoke  a  difficulty  that  such  evidence  raised  issue  of  pro- 
voking a  difficulty. 

34  Tex.  Cr.  130-131,  29  S.  W.  778,  IBISH  v.  STATE. 

Party  Attacking  Validity  of  Local  Option  Election  on  ground  that 
proper  notices  were  not  posted,  must  prove  that  such  notices  were  not 
posted. 
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Approved  in  Chenowith  v.  State,  50  Tex.  Or.  242,  96  S.  W.  21,  Ex 
parte  Conley  (Tex.  Cr.),  75  S.  W.  302,  and  Keller  v.  State,  46  Tex. 
Cr.  590,  81  S.  W.  1215,  all  holding  court  did  not  err  in  charging  local 
option  was  in  force  where  no  evidence  was  introduced  by  defendant 
going  to  show  that  the  election  was  not  regular;  Sebastian  v.  State, 
44  Tex.  Cr.  509,  72  S.  W.  850,  holding  where  local  option  law  has 
been  put  into  operation  in  county  by  order  of  commissioner's  court 
declaring  result  of  election  that  it  was  proper  for  court  to  charge 
the  jury  that  the  law  was  in  force;  Kelley  v.  State,  37  Tex.  Cr.  221, 
38  S.  W.  779,  holding  that  notices  of  local  option  election,  were  not 
posted  is  defensive  matter  which  defendant  must  provf ;  Bowman  v. 
State,  38  Tex.  Cr.  20,  40  8.  W.  798,  holding,  in  trial  for  violation  of 
local  option,  burden  is  on  .defendant  to  prove  want  of  notices. 

Distinguished  in  Norman  v.  Thompson,  96  Tex.  253,  72  S.  W.  63, 
affirming  30  Tex.  Civ.  538,  539,  72  S.  W.  64,  65,  holding  where  ono 
of  five  notices  was  posted  only  nine  days  instead  of  twelve  days 
prior  to  local  option  election  but  the  voters  had  actual  notice  of 
election  and  result  thereof  was  not  affected  by  failure  to  post  such 
copy  for  twelve  days,  the  election  was*  not  for  that  reason  rendered 
void. 

It  will  be  Preatimed  That  Oonnty  Court,  when  it  entered  order  de- 
claring result  of  local  option  election  and  prohibiting  sale  of  intoxi- 
cating liquors  within  county,  passed  upon  all  preliminary  matters 
appertaining  to  legality  of  election;  same  rule  obtains  in  such  cases 
ab'  applies  to  judgments  in  civil  cases. 

Approved  in  Allen  v.  State  (Tex.  Cr.),  59  8.  W.  265,  and  Segars 
V.  State,  35  Tex.  Cr.  48,  31  8.  W.  371,  both  reaffirming  rule;  Wright 
V.  State,  37  Tex.  Cr.  5,  38  S.  W.  811,  holding  it  is  duty  of  court  to 
construe  orders,  judgments  and  decrees  under  which  local  option 
election  was  held;  Bowman  v.  State,  38  Tex.  Cr.  24,  41  S.  W.  635, 
holding  order  declaring  result  of  local  option  election  presumed  cor- 
rect on  collateral  attack;  Cooper  v.  State  (Tex.  Cr.),  65  S.  W.  916, 
holding  order  of  commissioner's  court  declaring  result  of  local  option 
election  is  sufficient,  in  absence  of  attack,  to  establish  regularity  and 
legality  of  election. 

34  Tex.  Or.  131-135,  29  8.  W.  788,  ROBINSON  ▼.  STATE. 

There  is  No  Variance  Where  Scire  Facias  on  forfeited  appeal  bond 
recites  that  "M.  Larkin,  as  principal,"  executed  appeal  bond,  and 
bond  names  "Mark  Larkin,  as  principal"  and  shows  that  it  was 
signed  by  "Macduff  Larkin." 

Approved  in  Whitener  v.  State,  38  Tex.  Cr.  148,  41  8.  W.  596, 
where  bond  was  signed  "Jos.  M."  and  indictment,  judgment  and 
scire  facias  contain  name,  "J.  M.,"  court  properly  treated  them 
as  same  person;  Salinas  v.  State,  39  Tex.  Cr.  319,  45  8.  W.  900,  hold- 
ing no  variance  between  bond  reciting  principal's  name  as  "Noberto" 
and  judgments  nisi  and  final  reciting  it  as  "Norberto." 

S4  Tex.  Or.  136-141,  31  8.  W.  408,  MASK  ▼.  STATE. 

Where  Evidence  of  Oontemporaneons  Thefts  is  Admitted,  it  is 
error  for  court  to  fail  to  limit  effect  of  such  testimony  to  only  purpose 
for  which  it  could  be  considered* 

See  note,  62  L.  B.  A.  351. 

34  Tex.  Or.  143,  29  8.  W.  779,  GOLDEN  ▼.  STATE. 

In  Prosecution,  Under  Article  341a  of  Penal  Oode»  for  keeping  a 
disorderly  house,  evidence  as  to  reputation  of  house,  and  that  women 
who  visited  it  were  ^f  bad  reputation  for  chastity,  is  admissible. 
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Beaffirmed  in  Joliif  v.  State,  53  Tex.  Cr.  66,  109  S.  W.  179;  Wim- 
berly  v.  State,  53  Tex.  Cr.  12,  108  S.  W.  385;  Sprague  ▼.  State  (Tex. 
Cr.),  44  S.  W.  838. 

34  Tex.  Or.  144-146,  53  Am.  St  Bap.  702,  29  a  W.  780,  80UTHEBN 
▼.  STATE. 

Wliere  There  are  Several  Oonnts  in  an  Indictment,  on  the  bringing 
by  jury  of  general  verdict,  court  will  apply  verdict  to  any  one  of 
the  several  counts  cf  the  indictment,  and  order  judgment  and  sen- 
tence accordingly. 

Approved  in  McMurtry  v.  State,  38  Tex.  Cr.  524,  43  S.  W.  1012, 
reaffirming  rule;  Lovejoy  v.  State,  40  Tex.  Cr.  99,  48  S.  W.  522, 
holding,  where  indictment  in  separate  counts  charges  forgery  and 
uttering  forged  instrument,  court  may  apply  general  verdict  to 
forgery  count;  Dent  v.  State,  43  Tex.  Cr.  140,  65  S.  W.  628,  where 
first  count  of  indictment  for  murder  is'  defective,  and  second  count 
supplies  defect,  general  verdict  will  be  referred  to  good  count;  Wil- 
borne  v.  State  (Tex.  Cr.),  66  S.  W.  559,  where  indictment  for  using 
abusive  language  presents  two  phases,  if  evidence  will  sustain  either 
allegation,  it  will  be  applied  to  that  allegation. 

Where  Indictment  for  Theft  Oontalns  Two  Counts  charging  dis- 
tinct offenses,  and  no  request  was  made  by  defendant  to  have  jury 
pass  upon  each  count  separately,  and  jury  returned  general  verdict 
of  guilty,  and  no  objection  was  made  to  court  asking  jury  as  to  which 
count  they  had  found  upon,  it  is  not  error  for  court  to  so  change 
verdict  by  inserting  crime  as  to  make  it  apply  to  first  count. 

Approved  in  Collins  v.  State  (Tex.  Cr.),  43  S.  W.  91,  that  indict- 
ment contains  two  counts  is  no  ground  for  motion  in  arrest  of  judg- 
ment where  no  motion  to  quash  or  compel  election  was  made. 

Miscellaneous. — Cited  in  Kuehn  v.  State  (Tex.  Cr.),  69  S.  W.  526, 
to  point  that  broadest  latitude  is  allowed  in  setting  out  same  trans- 
action in  different  counts  or  even  distinct  felonies  in  different  counts, 
in  the  same  indictment. 

34  Tex.  Cr.  146-147,  29  S.  W.  783,  GOZY  ▼.  STATE. 

In  Trial  for  Disturbing  Public  Assembly,  and  rudely  displaying 
a  pistol,  evidence  that  defendant  about  one  hundred  yards  from  as- 
sembly fired  off  pistol  into  the  air  sufficiently  proves  "rudely  display- 
ing a  pistol"  to  sustain  conviction. 

Approved  in  Spiars  v.  State,  40  Tex.  Cr.  438,  50  S.  W.  948,  holding 
conviction  for  disturbing  peace  sustained  by  evidence  that  defendant 
and  drinking  companions  fired  several  shots  at  house  which  they  were 
passing. 

34  Tex.  Cr.  148-149,  29  S.  W.  787,  WILLIS  ▼.  STATR 

Where  Several  Ways  are  Set  Forth  in  Statute  by  which  offense  may 
be  committed,  and  are  embraced  in  same  general  definition,  and  are 
punishable  in  same  manner,  they  are  not  distinct  offenses,  and  may 
be  conjunctively  charged  in  same  count  in  indictment. 

Approved  in  Schulze  v.  State  (Tex.  Cr.),  56  S.  W.  918,  and 
Prciidergast  v.  State,  41  Tex.  Cr.  362,  57  S.  W.  850,  both  reaffirming 
rule;  Moore  v.  State,  37  Tex.  Cr.  560,  40  S.  W.  289,  holding  state  not 
required  to  elect  where  different  counts  in  indictment  allege  different 
ways  of  coniinitting  same  offense;  Wilborne  v.  State  (Tex.  Cr.),  66  S. 
W.  559,  holding,  where  indictment  for  using  abusive  language  presents 
two  phases,  evidence  will  be  applied  to  allegation  sustained  by  it. 
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84  Tex.  Or.  153-157,  29  8.  W.  1094,  WHITE  v.  STATE. 

On  Trial  for  Assault  With  Intent  to  Murder,  charge  defining  con- 
stituents of  assault  with  intent  to  murder,  which  omits  malice  as  one 
of  essential  elements  is  error,  but  error  is  cured  if  charge  elsewhere 
properly  makes  malice  an  element  of  such  assault. 

Approved  in  Williams  v.  State,  38  Tex.  Cr.  145,  41  S.  W.  626,  hold- 
ing, in  trial  for  assault  with  intent  to  murder,  charge  defining  essen- 
tial elements  of  offense  is  sufficient  though  statutory  tests  of  offense 
are  not  submitted. 

Mere  Insulting  Words  or  Oestures  are  not  adequate  provocation  for 
an  aggravated  assault,  but  an  assault  causing  pain  and  bloodshed  is. 

Approved  in  Berry  v.  State,  105  Ga.  688,  31  S.  B.  594,  mere  violent, 
threatening  language,  unaccompanied  by  any  overt  act  of  hostility,  is 
not  provocation  for  an  assault  and  battery. 

Where  Defendant's  Oontention  in  Trial  for  Assault  With  Intent  to 
Murder  was  that  assault  on  him  at  time  by  prosecuting  witness  was 
provocation  reducing  offense  to  aggravated  assault,  and  there  is  no 
evidence  of  previous  provocation,  court  properly  limits  provocation 
to  facts  in  evidence. 

Approved  in  Spangler  v.  State,  41  Tex.  Cr.  433,  55  S.  W.  330,  hold- 
ing, in  trial  for  murder,  instruction  limiting  consideration  of  jury  to 
acts  of  provocation  occurring  at  time  of  homicide  is  error. 

Oourt  of  Appeals  will  not  Disturb  Verdict  of  Jury  where  there  is 
aufficient  evidence  in  record  to  sustain  it. 

Approved  in  Arnett  v.  State,  40  Tex.  Cr.  625,  51  S.  W.  389,  in  dis- 
senting opinion,  majority  setting  aside  conviction  of  rape  for  insuffi- 
eiency  of  evidence. 

34  Tex.  Or.  157-160,  29  8.  W.  1070,  DELQADO  ▼.  STATE. 

Intoxication  Produced  by  the  Voluntary  Recent  Use  of  Spirits  con- 
stitutes no  excuse  for  commission  of  crime. 

Approved  in  Young  v.  State,  53  Tex.  Cr.  422,  126  Am.  St.  Rep.  792, 
110  S.  W.  448,  intoxication  which  does  not  amount  to  or  produce 
temporary  insanity  is  not  admissible  in  evidence  for  purposes  of  de- 
termining degree  of  murder. 

Use  of  Ardent  Spirits,  to  be  Considered  by  Jury,  must  have  been 
indulged  in  to  extent  of  producing  temporary  insanity. 

See  note,  36  L.  R.  A.  483. 

It  is  not  Error  to  Befuse  to  Oharge  on  Temporary  Insanity  pro- 
duced by  recent  use  of  liquor  when  only  evidence  was  that  defendant 
had  taken  about  fifteen  drinks  of  mescal,  and  his  own  testimony  that 
he  was  so  drunk  that  he  did  not  know  what  he  was  doing. 

See  note,  36  L.  R.  A.  482. 

34  Tex.  Or.  161-190,  53  Am.  St.  Bep.  705,  29  S.  W.  1074,  MIEBS  ▼. 
STATE. 

Being  Without  Oapias,  Oonstable  had  not  Bight  to  Arrest  defendant, 
and  in  making  arrest  was  trespasser,  and  defendant  had  right  to  resist 
by  force,  using  no  more  than  was  necessary  to  resist  illegal  acts  of 
efficer;  he  may  even  slay  officer  when  felonious  aggression  cannot  be 
otherwise  prevented. 

Approved  in  Earles  ▼.  State,  47  Tex.  Cr.  566,  85  S.  W.  4,  arrest 
which  is  illegal,  without  reference  to  knowledge  or  belief  of  party 
that  it  is  illegal,  may  under  circumstances  afford  adequate  cause  to 
reduce  killing  to  manslaughter;  Mundine  ▼.  State,  37  Tex.  Cr.  15,  38 
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S.  W.  <{21,  holding  person  has  right  to  resist  by  force  unauthorized 
attempt  of  officer  to  arrest  him  by  force;  Brown  v.  State,  43  Tex.  Cr. 
415,  60  S.  W.  548,  holding  person  committing  assault  in  resisting 
illegal  arrest  not  guilty  of  assault;  dissenting  opinion  in  State  v. 
Durham,  141  N.  C.  753,  53  S.  E.  724,  majority  holding  law  of  self- 
defense  applicable  to  encounters  between  private  persons  does  not 
arise  in  case  in  which  a  person  sought  to  be  arrested  kills  the  officer 
seeking  to  make  arrest.  See  notes,  84  Am.  St.  Rep.  700,  702;  69  Am. 
St.  Rep.  849;  66  L.  R.  A.  375,  376,  377. 

Upon  Trial  in  Felony  Oaaes,  Oonrt  most  Olye,  in  Charge  to  Jury,  law 
applicable  to  case,  whether  requested  to  do  so  or  not,  and  to  be  ap- 
plicable, law  must  have  some  support  in  the  evidence. 

Approved  in  Mooney  v.  State  (Tex.  Cr.),  65  8.  W.  927,  holding, 
where  defendant  had  killed  officer  in  resisting  illegal  arrest,  court 
should  charge  on  manslaughter.    See  note,  62  L.  R.  A.  197. 

Evidence  as  to  Character  of  Deceased  is  Inadmissible  when  same  is 
not  questioned  by  defendant. 

See  notes,  124  Am.  St.  Rep.  1035;  3  L.  R.  A.  (n.  s.)  368;  66  L.  R.  A. 
386. 

Capias  from  Another  County  for  Bnrglary  in  That  County  is  in- 
admissible in  prosecution  against  person  against  whom  it  was  issued 
for  killing  officer  attempting  to  arrest  him  under  it. 

See  note,  66  L.  R.  A.  382. 

Fact  That  Person  Sought  to  be  Arrested  Illegally  Yields  without 
resistance  does  not  make  arrest  legal  so  as  to  deprive  him  of  right  at 
time  to  attempt  to  regain  liberty  and  so  as  to  affect  degree  of  crime 
of  killing  officer  in  such  attempt. 

See  note,  66  L.  R.  A.  378. 

Miscellaneous.— Hill  v.  State,  35  Tex.  Cr.  375,  33  S.  W.  1077,  hold- 
ing person  deliberately  arming  himself  with  intent  to  kill  officer  ii> 
anticipation  of  arrest  is  guilty  of  murder  in  first  degree. 

34  Tex.  Cr.  190-200,  30  8.  W.  233,  ENGLISH  ▼.  STATE. 

Where  Evidence  in  Trial  for  Murder  ^hows  that  deceased  was  an 
officer,  and  was  killed  while  attempting  to  arrest  defendant,  evidence 
that  defendant  and  another  were  engaged  in  business  of  horse-stealing, 
that  they  did  not  propose  to  be  arrested,  and  would  resort  to  use  of 
weapons  to  prevent  arrest,  is  admissible. 

Approved  in  Hill  v.  State,  35  Tex.  Cr.  375,  33  S.  W.  1077,  holding 
person  who,  in  anticipation  of  arrest,  arms  himself  with  intention  to 
kill  officer  and  does  kill  officer,  is  guilty  of  murder  in  first  degree.  See 
note,  62  L.  R.  A.  311. 

Evidence  That  Accused  and  Another  were  in  Possession  of  Stolen 
Horses  and  that  sheriff  and  assistant  went  to  examine,  horses  and 
waited  for  men  to  come  back,  and  that  when  they  returned  one  of 
them  killed  assistant,  supports  murder  in  second  degree,  and  court 
should  not  instruct  on  illegal  arrest. 

See  notes,  68  L.  R.  A.  198;  66  L.  R.  A.  360,  380,  383. 

Miscellaneous. — Cited  in  Morton  v.  State  (Tex.  Cr.),  71  S.  W.  281, 
to  point  that  before  witness  can  be  sustained,  there  must  be  either  an 
impeachment  or  attempted  impeachment. 

34  Tex.  Cr.  201-203,  29  8.  W.  1078,  JENKINS  ▼.  STATE. 

Where  Indictment  Charges  Rape  to  have  Been  Committed  by  f  orce, 
to  sustain  conviction  rape  by  force  must  be  shown* 
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BeaflSrmed  in  Morgan  v.  State  (Tex.  Ct.),  50  S.  W.  719.  Approved 
in  Munoz  v.  State,  47  Tex.  Cr.  577,  85  S.  W.  12,  holding  where  indict- 
ment alleged  assault  to  commit  rape  npon  woman  by  force  and  evi- 
dence showed  that  female  was  under  age  of  fifteen  and  no  character 
of  force  used,  the  variance  is  fatal. 

Distinguished  in  State  v.  Scroggs,  123  Iowa,  651,  96  N.  W.  724,  hold- 
ing, where  indictment  for  assault  with  intent  to  commit  rape  charges 
that  the  female  was  under  age  of  consent,  allegations  of  force  are 
treated  as  surplusage. 

34  Tez.  or.  203-213,  29  S.  W.  1088,  FBANKLIN  ▼.  STATE. 

Though  It  Would  be  Better  Practice  to  Set  Out  Enough  in  indict- 
ment for  attempt  to  rape  by  fraud  to  indicate  particular  kind  of 
fraud  relied  on  by*  prosecution,  general  indictment  charging  attempt 
to  rape  by  fraud  would  authorize  proof  of  other  means. 

Distinguished  in  Payne  v.  State,  38  Tex.  Cr.  497,  70  Am.  St.  Bep. 
759,  43  S.  W.  516,  holding  indictment  charging  rape  by  fraud  in  per- 
sonating husband  must  allege  that  female  was  married  and  not  wife 
of  defendant. 

In  the  Offense  of  Bape  Oonmimmated  by  Fraud,  the  fraud  must  go 
to  the  extent  of  inducing  the  woman  to  believe  the  offender  is  her 
husband. 

Approved  in  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr.  370,  72  S. 
W.  1014,  61  L.  B.  A.  904,  majority  holding  on  trial  for  rape  where  it 
appeared  that  defendant  by  means  of  sham  marriage  obtained  prosecu- 
trix's consent  to  have  occasional  carnal  intercourse,  but  did  not  other- 
wise recognize  her  as  his  wife,  that  it  did  not  constitute  common-law 
marriage. 

Distinguished  in  Westerman  v.  State,  53  Tex.  Cr.  Ill,  111  S.  W.  655, 
holding  in  a  prosecution  for  assault  with  intent  to  rape  where  the  in- 
dictment charged  that  the  prosecutrix  was  no  wife  of  defendant  and 
charged  the  other  ingredients  of  offen<«e,  the  same  was  sufficient;  Lee 
V.  State,  44  Tex.  Cr.  359,  72  S.  W.  1008,  61  L.  B.  A.  904,  holding  on 
trial  for  rape  where  it  appeared  that  defendant  by  means  of  sham 
marriage  obtained  prosecutrix's  consent  to  have  occasional  carnal 
intercourse  but  did  not  otherwise  recognize  her  as  his  wife  that  it 
did  not  constitute  common-law  marriage. 

Oontlnuance  for  Purpose  of  Obtaining  Absent  Witness  to  prove  de- 
fendant's good  reputation  as  law-abiding  citizen,  refused. 

Approved  in  Powell  v.  State,  49  Tex.  Cr.  474,  93  S.  W.  545,  holding 
upon  trial  for  rape  where  application  for  continuance  showed  that 
testimony  of  absent  witness  could  only  be  used  to  impeach  state's 
witness  that  the  same  was  properly  refused. 

34  Tex.  Cr.  218-221,  29  8.  W.  1085,  GIBSON  ▼.  STATE. 

Local  Option,  When  Put  into  Operation*  suspends  and  superf^edes  in 
given  territory,  for  time  being,  laws  requiring  issuance  of  license  to 
parties  engaged  in  sale  of  intoxicating  liquors,  and  operates  revocation 
of  such  licenses  granted  prior  to  its  adoption. 

Approved  in  Snearley  v.  State,  40  Tex.  Cr.  517,  52  S.  W.  551,  hold- 
ing occupation  tax  cannot  be  levied  on  license  issued  in  locality  where 
local  option  law  is  in  force;  Snearley  v.  State,  40  Tex.  Cr.  521,  52  S. 
W.  553,  holding  local  option  law  supersedes  or  suspends  all  laws  in 
conflict  with  it;  Bathburn  v.  State  (Tex.  Cr.),  32  S.  W.  46,  holding 
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genera]  law  of  1S93,  providing  for  licensing  business  of  selling  in- 
toxicating liquors,  suspended  bj  local  option. 

Section  1  of  Act  of  1893  Providing  Tliat  Section  shall  not  be  con- 
strued to  exempt  druggists  who  sell  spirituous,  vinous,  or  malt  liquors, 
or  medicated  bitters,  on  prescription  or  otherwise,  from  payment  of 
tax  therein  imposed,  levies  tax  upon  occupation  of  selling  intoxicating 
liquors  mentioned,  and  was  enacted  for  that  purpose  and  was  intended 
to  include  druggists,  and  has  no  reference  to  local  option. 

Cited  in  Snearley  v.  State,  40  Tex.  Gr.  525,  53  S.  W.  696,  arguendo. 

84  Tez.  Or.  222-226,  29  B,  W.  1092,  MOBGAK  ▼.  STATE. 

Wliere  Evidence  In  Trial  for  Mnrder  shows  that,  although  defendant 
may  have  provoked  difficulty,  he  had  abaadoned  it,  and  that  deceased 
at  time  of  homicide  was  the  aggressor,  court  should  have  instructed 
jury  as  to  defendant's  rights  in  case  they  should  consider  him  the 
aggressor  in  provoking  difficulty,  and  that  he  had  afterward  aban- 
doned it  in  good  faith,  and  was  then  pursued  and  attacked. 

Approved  in  Glaze  v.  State  (Tex.  Cr.),  45  S.  W.  906,  holding,  where 
evidence  shows  that  defendant  had  abandoned  difficulty,  but  that  de- 
ceased continued  it  and  was  endeavoring  to  shoot  defendant  or  his 
companion,  court  should  charge  that  defendant  was  justified  in  killing 
deceased;  Mozie  v.  State  (Tex.  Cr.),  61  S.  W.  252,  holding  charge  that 
if  defendant  sought  person  with  intent  to  provoke  difficulty  with  in- 
tent to  kill,  he  could  not  justify  on  grounds  of  self-defense,  is  error. 
See  note,  2  L.  R.  A.  (h.  s.)  64. 

In  Trial  for  Murder,  Charge  That  If  Defendant  Did  Any  Wrongful 
Act  by  which  he  provoked  difficulty,  his  right  of  self-defense  was 
limited  or  abridged,  but  which  does  not  define  nature  and  quality  of 
act  which  limits  right  of  self-defense  or  extent  to  which  right  would  be 
abridged,  is  error. 

Approved  in  Bearden  v.  State,  46  Tex.  Cr.  149,  79  S.  W.  39,  following 
rule;  Godwin  v.  State,  39  Tex.  Cr.  408,  46  S.  W.  228,  holding,  where 
defendpnt  had  challenged  deceased  to  mortal  combat,  charge  on  pro- 
voking difficulty  is  error. 

In  Every  Murder  Oase  In  Which  Facts  Authorize  Charge  on  Pro- 
voking Difficulty,  charge  should  indicate  act  of  provocation,  and  define 
its  effect  and  bearing  on  case,  and  to  what  extent  such  act  limited  or 
abridged  defendant's  right  of  self-defense. 

Approved  in  Dent  v.  State,  46  Tex.  Cr.  172,  79  S.  W.  528,  holding 
before  trial  court  is  authorized  to  limit  right  of  self-defense,  by  charge 
of  provoking  difficulty  he  should  be  able  to  lay  his  hand  on  facts 
which  authorize  such  charge;  McGrew  v.  State  (Tex.  Cr.),  49  S.  W. 
227,  holding  charge  on  provoking  difficulty  is  error  in  absence  of  evi- 
dence of  provocation;  Wrage  v.  State,  41  Tex.  Cr.  372,  54  S.  W.  603, 
holding  charge  that  if  defendant  provoked  difficulty  in  which  deceased 
was  killed,  he  could  not  justify  on  grounds  of  self-defense  is  error; 
Schauer  v.  State  (Tex.  Cr.),  60  S.  W.  252,  holding  charge  on  mutual 
combat  should  not  be  given  unless  judge  can  show  evidence  warrant- 
ing it;  White  v.  State,  42  Tex.  Cr.  571,  62  S.  W.  577,  holding  charge 
on  provoking  difficulty  ia  error  in  absence  of  evidence  showing  provo- 
cation. 

Distinguished  in  McCandless  v.  State,  42  Tex.  Cr.  62,  57  S.  W.  674, 
holding,  in  charge  on  provoking  difficulty,  it  is  not  necessary  to  sub- 
mit particular  acta  of  defendant. 
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I^  Trial  for  Murder,  Charge  on  Proyoldng  Difficulty  that  wrongful 
Act  on  part  of  defendant,  which  produced  condition  of  things  which 
rendered  it  necessary  for  him  to  slay  deceased  to  preserve  his  life  or 
person  from  serious  bodily  injury,  abridged  defendant's  right  of  self- 
defense,  and  that  such  act  of  provocation  would  be  considered  by  jury 
in  determining  grade  of  homicide  of  which  they  might  find  defendant 
guilty,  is  error. 

Approved  in  Airhart  v.  State,  40  Tex.  Cr.  473,  76  Am.  St.  Rep.  740, 
51  S.  W.  216,  holding  defendant's  right  of  self-defense  unabridged 
unless  his  acts  were  calculated  to  provoke  difficulty;  Grayson  v.  State 
(Tex.  Cr.),  57  S.  W.  809,  holding  charge  on  provoking  difficulty  is  error 
unless  evidence  shows  acts  of  defendant  provoking  difficulty.  See 
note,  45  L.  B.  A.  694,  701. 

Error  for  Oonrt  to  Oive  Charge  on  ProTOklng  Difficulty  in  connection 
with  defendant's  right  of  self-defense  when  the  evidence  of  the  case 
does  not  warrant  such  charge. 

Approved  in  Drake  v.  State,  46  Tex.  Cr.  450,  80  S.  W.  1005,  Teel  t. 
State  (Tex.  Cr.),  69  S.  W.  533,  and  Poer  v.  State  (Tex.  Cr.),  67  S.  W. 
601,  all  following  rule. 

S4  Tez.  cr.  227,  29  S.  W.  1083»  JOHNSOK  ▼.  STATE. 

Miscellaneous. — Johnson  v.  State  (Tex.  Cr.),  29  S.  W.  1083,  cited  as 
Jbeing  companion  case  decided  on  same  grounds. 

S4  Tez.  Cr.  228-238,  29  a  W.  1086,  KINa  ▼.  STATE. 

Statement  by  Deceased  to  Several  Persons  that  he  was  fatally  shot, 
was  bound  to  die,  is  sufficient  upon  which  to  predicate  dying  declara- 
tions, where  he  had  not  stated  to  witness  that  he  was  conscious  of 
impending  death. 

Approved  in  Patterson  v.  State,  49  Tex.  Cr.  615,  95  S.  W.  130,  hold- 
ing where  deceased  stated,  "I  am  killed";  ''I  am  dying  now,"  sufficient; 
Thomas  v.  State,  49  Tex.  Cr.  642,  95  S.  W.  1075,  holding  statement  by 
deceased  twelve  hours  before  death  that  he  was  going  to  die  is  suffi- 
cient predicate  to  admit  dying  declarations.  See  notes,  86  Am.  St. 
Bep.  663;  56  L.  B.  A.  431. 

On  Trial  for  Mnrder,  Evidence,  Though  Circumstantial,  is  amply 
sufficient  to  support  conviction  whenever  it  establishes  to  moral  cer- 
tainty that  defendant  is  guilty  of  crime. 

Approved  in  Cano  v.  State,  53  Tex.  Cr.  612,  111  S.  W.  4a8,  following 
rule. 

Miscellaneous. — Cited  in  Gates  v.  State,  51  Tex.  Cr.  451,  103  S.  W. 
860,  and  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Bep.  776,  110  S. 
W.  742,  both  to  point  that  where  indictment  charges  murder  com- 
mitted in  the  perpetration  of  arson,  etc.,  it  is  essential  that  it  should 
also  allege  that  killing  was  upon  malice  aforethought. 

34  Tez.  Cr.  238-248,  30  S.  W.  46,  32  S.  W.  690,  SPENCEB  ▼.  STATE. 

Bill  of  Exceptions  must  be  Filed  During  Term  of  Court  and  state- 
ment of  facts  can  only  be  filed  after  adjournment  of  term  when  court 
has  made  express  order  to  that  effect. 

Approved  in  Croomes  v.  State,  40  Tex.  Cr.  678,  51  S.  W.  926,  holding 
judge  cannot  authorize  statement  of  facts  to  be  filed  as  within  time  if 
not  presented  within  time;  Muse  v.  State  (Tex.  Cr.),  38  S.  W.  608, 
holding  statement  of  facts  not  considered  unless  diligence  used  to  file 
it  within  term;  Murphy  v.  State  (Tex.  Cr.),  45  S.  W.  720,  holding 
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statement  of  facts  not  considered  unless  dne  diligence  to  file  it  within 
time  is  shown;  Bailey  v.  State,  41  Tex.  Gr.  158,  53  S.  W.  118,  holding 
bills  of  exception  filed  back  in  term  time  cannot  be  considered  if 
actually  filed  after  adjournment. 

Though  Oonnsel  for  State  and  Defendant  had  made  agreement  that 
statement  of  facts  filed  long  after  expiration  of  order  allowing  state- 
ment to  be  filed  ten  days  after  adjournment  of  term  should  be  filed  as 
of  the  term,  such  statement  will  not  be  considered  by  court  of  appeals. 

Approved  in  Maverick  v.  Burney  (Tex.  Civ.),  30  S.  W.  567,  holding 
conclusions  of  law  and  fact  must  be  filed  before  adjournment  of  term; 
Carmona  v.  State  (Tex.  Gr.),  65  S.  W.  929,  holding  district  judge  has 
no  authority  to  order  statement  of  facts  filed  back. 

In  Trial  for  BCnrder,  That  Oourt  had,  on  Application  of  Jury,  and  in 
absence  of  and  without  knowledge  of  defendant,  permitted  jurv  to 
take  into  jury-room  with  them  clothing  of  deceased,  which  had  been 
introduced  in  evidence  at  trial,  is  not  error  warranting  new  trial,  in 
absence  of  showing  that  defendant  was  prejudiced  by  such  action. 

Approved  in  Puryear  v.  State,  50  Tex.  Cr.  462,  98  S.  W.  262,  holding 
while  clothing  and  like  which  has  been  introduced  in  evidence  may  be 
taken  by  jury  on  their  retirement,  that  their  use  should  be  confined 
to  purpose  for  which  it  was  introduced;  Munos  v.  State,  34  Tex.  Cr. 
473,  31  S.  W.  381,  holding  that  juror  had  procured  report  of  similar 
case  is  not  ground  for  new  trial  unless  prejudice  to  defendant  is 
shown;  Chalk  v.  State,  35  Tex.  Cr.  129,  32  S.  W.  537,  holding,  in  trial 
for  murder,  to  permit  jury  to  take  coat  of  deceased  into  jury-room  is 
not  error;  Qresser  v.  State  (Tex.  Cr.),  40  S.  W.  595,  holding  it  is  not 
error  to  allow  jury  to  take  shoes  worn  by  defendant  at  time  of  assault 
to  murder  into  jury-room  with  them;  Spears  v.  State,  41  Tex.  Cr.  532, 
56  S.  W.  348,  holding  burden  on  defendant  to  show  irrelevancy  as  evi- 
dence of  clothing  of  deceased  in  trial  for  murder. 

Agreement  Between  OounBel  That  BUI  of  Ezceptione  and  Statement 
of  facts  filed  long  after  adjournment  of  term  may  be  filed  as  of  term, 
though  properly  filed  with  papers  in  case,  may  be  considered  by  court 
in  determining  true  date  of  filing  of  bill  of  exceptions  and  statement 
of  facts,  and  file-marks  of  clerk  are  not  conclusive  of  date  of  filing. 

Approved  in  Bryant  v.  State,  35  Tex.  Cr.  400,  36  S.  W.  80,  holding 
file-mark  appearing  on  statement  of  facts  not  conclusive  on  court  as 
to  date  of  filing. 

34  Tex.  Or.  248-254,  30  8.  W.  235,  ABMSTBONO  ▼.  STATE. 

Comments  and  Orlticism  of  State's  Oonnsel  in  Argoment  upon  de- 
fendant's objection  to  question  asked  defendant's  wife  on  cross- 
examination,  is  harmless  when  court  promptly  checked  him  and 
told  jury  not  to  consider  comments. 

Approved  in  Locklin  v.  State  (Tex.  Cr.),  75  S.  W.  309,  and  Tabor 
V.  State,  52  Tex.  Cr.  393,  107  S.  W.  1119,  both  following  rule;  dis- 
senting opinion  in  Moore  v.  State,  45  Tex.  Cr.  239,  108  Am.  St.  Bep. 
952,  75  S.  W.  499,  67  L.  B.  A.  499,  majority  holding  reversible  error 
to  compel  defendant  to  object  to  testimony  of  witness  after  it 
had  been  thoroughly  established  that  she  was  his  wife.  See  note, 
46  li.  B.  A.  666. 

34  Tez.  Or.  251-^254,  29  S.  W.  1081,  OALKINS  ▼.  STATE. 

Indictment  for  Theft  of  Wheat  by  Bailee  which  fails  to  show 
that  defendant  was  party  to  contract  of  bailment,  but,  on  contrary. 
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shows  that  defendant  was  not  bailee  or  party  to  bailment  contract, 
is  fatally  defective. 

Approved  in  McCarty  v.  State,  45  Tex.  Cr.  511,  78  S.  W.  506,  hold- 
ini^  where  bailment  arises  through  an  agent  and  not  the  owner  of 
property,  the  agency  should  be  alleged  by  direct  and  positive  aver- 
ment and  not  theft  to  inference;  Smith  v.  State,  38  Tex.  Cr.  233,  42 
S.  W.  302,  indictment  for  fraudulent  conversion  by  bailee  must 
allege  defendant  to  be  bailee  of  owner  and  that  property  was  hired 
under  contract  with  owner;  Elton  v.  State,  40  Tex.  Cr.  341,  50  8. 
W.  379,  indictment  for  theft  by  bailee  for  hire  is  sufficient  if  it 
alleges  party  hiring  property  to  be  authorized  to  do  so. 

Miscellaneous. — Calkins  v.  State  (Tex.  Cr.),  29  S.  W.  1082,  cited 
as  being  companion  case. 

34  Tez.  Or.  264-257,  SO  S.  W.  228,  JOHNSON  ▼.  STATE. 

When  One  Sells  Ootton  by  Sample,  This  is  not  Sach  a  Taking  as  will 
subject  him  to  criminal  liability. 

See  note,  88  Am.  St.  Bep.  565.  ' 

34  Tex.  Or.  257-260,  63  Am.  St  Bep.  714,  SO  &  W.  227,  DUNN  ▼. 
STATE. 

In  Trial  for  Theft,  Confessions  of  Defendant  relieve  court  from 
necessity  of  giving  charge  on  circumstantial  evidence. 

Approved  in  White  v.  State,  40*  Tex.  Cr.  371,  50  S.  W.  708,  hold- 
ing charge  on  circumstantial  evidence  unnecessary  when  state  relies 
on  confession  for  conviction  of  murder;  Jackson  v.  State  (Tex. 
Cr.),  62  S.  W.  914,  holding,  in  trial  for  murder,  failure  to  charge  on 
circumstantial  evidence  is  not  error  where  state  relies  on  confessions 
of  defendant  for  conviction.     See  note,  68  L.  B.  A.  67. 

Taking  Property  With  Intent  to  Hold  It  for  Beward  is  Theft. 

Approved  in  Martin  v.  State,  44  Tex.  Cr.  540,  72  S.  W.  387,  hold- 
ing where  property  is  originally  taken  for  purpose  of  securing  re- 
ward for  its  restoration,  this  is  theft;  but  in  the  case  of  lost  property 
the  finder  is  not  guilty  of  theft,  though  he  may  expect  reward, 
when  he  does  not  withhold  and  conceal  it;  Davis  v.  State,  45  Tex. 
Cr.  135,  74  S.  W.  544,  holding  where  from  evidence  it  appeared  that, 
if  defendant  took  cow  with  felonious  intent,  it  was  evidently  for 
purpose  of  securing  a  reward  and  court  should  have  instructed  upon 
that  issue.     See  notes,  88  Am.  St.  Bep.  606;  84  Am.  St.  Bep.  247. 

34  Tex.  Or.  260-263,  SO  8.  W.  226,  SENTELL  ▼.  STATE. 

m  Trial  for  Assault  With  Intent  to  Bape,  fact  that  complaint  of 
outrage  was  made  by  injured  female  is  admissible  in  evidence,  and 
length  of  time  intervening  between  assault  and  complaints  affects 
weight  but  not  admissibility  of  such  evidence. 

Approved  in  Thomas  v.  State  (Tex.  Cr.),  70  S.  W.  93,  holding 
court  did  not  err  in  failing  to  charge  that  jury  should  consider 
prosecutrix's  failure  to  call  for  aid,  etc.,  in  order  to  determine  the 
credibility  of  her  evidence,  as  such  charge  would  be  on  weight  of 
evidence;  Boberson  v.  State  (Tex.  Cr.),  49  S.  W.  400,  holding  evi- 
dence that  female  complained  to  mother  recently  after  rape  is  ad- 
missible in  trial  for  rape. 

34  Tez.  Or.  265-273,  SO  8.  W.  236,  SMITH  ▼.  STATE. 

Motion  to  QiuuAi  Indictment  for  Embezzlement  of  Money  belonging 
to  incorporated  company  on  ground  that  it  failed  to  allege  eharter 

5  Tex.  Notes— 64 
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or  ftct  of  incorporation,  or  that  company  was  incorporated  under 
laws  of  any  state  or  foreign  power,  is  properly  denied. 

Approved  in  Hutton  v.  State  (Tex.  Cr.),  38  S.  W.  209,  indictment 
for  passing  forged  instrument  to  incorporated  company  which  fails 
to  allege  that  company  is  incorporated  is  fatally  defective. 

Indictment  Charging  Embezzlement  of  Fonda  of  Ezprezs  Company 
by  an  agent,  without  the  consent  of  the  company,  is  sustained  by 
evidence  showing  want  of  consent  of  agent  who  had  direct  super- 
vision of  offico  at  which  money  was  received  by  company. 

Approved  in  Dowdy  v.  State  (Tex.  Cr.),  64  8.  W.  253,  holding 
indictment  for  embezzlement  describing  defendant  as  bailee  in  pos- 
sibn  of  money  embezzled  as  bailee  sufficient.  See  note,  87  Am.  St. 
Bep.  27. 

34  Tex.  Or.  273-276,  SO  8.  W.  230,  EX  PASTE  TAYIiOB. 

Under  Article  816  of  Code  of  Criminal  Procednre,  where  convict 
makes  affidavit  that  he  is  too  poor  to  pay  fine  and  costs  adjudged 
against  him,  it  is  duty  of  county  commissioners  to  hire  him  out, 
and  on  failure  to  so  hire  «him  out,  convict  is  entitled  to  credit  on 
judgment  of  three  dollars  per  day  for  each  day  of  confinement,  and 
it  is  immaterial  whether  convict  refused  to  be  hired  out  or  not. 

Beaffirmed  in  Ex  parte  Clayton,  51  Tex.  Cr.  555,  103  S.  W.  631, 
Ex  parte  Hall,  34  Tex.  Cr.  618,  31  S.  W.  640. 

34  Tex.  Cr.  279-282,  30  S.  W.  229,  SPEABMAN  ▼.  STATE. 

In  Trial  for  Murder,  When  Def aidant  has  drawn  out  of  one  wit- 
ness evidence  of  statements  made  by  defendant  in  conversation  after 
arrest,  state  may  prove  all  that  was  said  and  done  by  defendant  at 
time  of  such  conversation. 

Approved  in  Neely  v.  State  (Tex.  Cr.),  56  S.  W.  626,  holding  evi- 
dence that  witness  knew  that  deceased  had  not  caused  separation 
of  defendant  and  his  wife,  but  that  they  separated  because  defend- 
ant beat  her,  is  admissible  to  show  motive  in  trial  for  murder; 
Weaver  ▼.  State  (Tex.  Cr.),  65  S.  W.  535,  holding  it  is  always  compe- 
tent to  prove  acts  or  conduct  of  defendant  going  to  show  knowledge 
or  intent. 

Evidence  of  Statements  Made  by  Defendant  Under  Arrest  are  ad- 
missible against  him  wherever  such  statements  afford  the  means  and 
lead  to  the  discovery  of  the  fruits  of  the  crime. 

Approved  in  Jones  v.  State,  50  Tex.  Cr.  330,  96  S.  W.  931,  fol- 
lowing rule;  Johnson  v.  State,  44  Tex.  Cr.  334,  71  S.  W.  26,  holding 
confession,  in  prosecution  for  murder,  admissible  in  view  of  fact  that 
clothing,  etc.,  of  deceased  were  found  in  pursuance  of  said  confes- 
sion.    See  note,  53  L.  B.  A.  406. 


84  Tex.  Cr.  283-284,  30  S.  W.  221,  lEBY  ▼. 

The  Making  of  an  Order  to  File  Statement  of  Facts  at  any  time 
within  ten  days  after  adjournment  of  term  is  within  discretion  of  trial 
judge  and  a  refusal  by  such  judge  to  make  such  order  will  not  be 
revised  on  appeal. 

Approved  in  Mundine  v.  State,  50  Tex,  Cr.  97,  97  S.  W.  492,  fol- 
lowing rule. 

34  Tex.  Cr.  284-285,  30  8.  W.  223,  EZ  PABTE  SMITH. 

Section  1  of  Acts  of  1893  Bequlres  That  Petitton  for  local  option 
election,  describing  by  metes  and  bounds  the  subdivision  of  county 
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in  which  law  is  sought  to  be  put  in  operation,  must  be  recorded 
in  full  in  minutes  of  commissioner's  court,  and  notices  of  such  elec- 
tion shall  contain  description  as  set  out  in  petition;  consequently, 
such  election  is  void  if  petition  is  not  recorded  in  full  and  notices 
do  not  contain  description  set  out  in  petition. 

Approved  in  Nichols  v.  State,  37  Tex.  Cr.  546,  40  S.  W.  268,  holding 
order  declaring  result  of  local  option  election  in  justice  precinct  need 
not  set  out  metes  and  bounds  thereof;  Kirkland  v.  Guinn  (Tex. 
Civ.),  62  S.  W.  1103,  holding  call  for  local  option  election  not  invali- 
dated by  variance  of  description  of  territory  in  order  as  described 
by  courses  and  well  known  objects. 

84  Tez.  Or.  286-290,  SO  8.  W.  231,  FRANKUN  ▼.  STATE. 

In  Trial  for  Murder,  Charge  on  Perfect  and  Imperfect  Self-def enge 
which,  though  correct  in  abstract,  does  not  apply  law  announced  to 
facts  of  case,  nor  inform  jury  of  legal  effect  and  consequences  of 
acts  of  defendant  and  deceased,  is  insufficient. 

Approved  in  f'atterson  v.  State  (Tex.  Cr.),  60  S.  W.  561,  holding 
when  necessary  in  murder  trial,  court  must  give  charge  on  murder 
in  second  degree,  in  clear  and  intelligible  language. 

In  Trial  for  Murder,  If  Defendant  was  At  House  of  Deceased  for 

purpose  of  securing  lodgings,  and  while  awaiting  husband's  return, 
with  permission  of  wife,  lay  upon  bed,  and  deceased,  finding  him 
there,  attacked  him,  and  defendant,  to  save  his  own  life,  killed  de- 
ceased, he  would  be  guilty  of  no  offense,  and  when  such  phase  of 
case  is  presented  by  evidence,  it  should  be  submitted  to  jury. 

Approved  in  Hall  v.  State,  42  Tex.  Cr.  449,  60  S.  W.  771,  holding 
defendant  going  to  place  on  request  of  wife,  where  she  met  him  with 
pistol  and  attempted  to  shoot  him  on  his  refusal  to  leave,  does  not 
forfeit  right  of  self-defense. 

If  Act,  Thongli  Wrongful,  be  not  Illegal,  and  be  not  intended  to 
provoke  a  difficulty,  nor  reasonably  calculated  to  produce  the  occasion 
and  necessity  for  taking  life,  the  right  of  self-defense  remains 
perfect  and  complete. 

Approved  in  Gray  v.  State,  55  Tex.  Cr.  97,  114  S.  W.  639,  22  L.  B. 
A.  (n.  B.)  513,  Young  v.  State,  53  Tex.  Cr.  419,  126  Am.  St.  Rep.  792, 
110  S.  W.  447,  and  Drake  v.  State,  46  Tex.  Cr.  450,  80  S.  W.  1006, 
all  following  rule. 

If  a  Wrongful  Act  be  Done  With  Intent  to  Provoke  DifiLculty  with 
view  of  taking  life  of  deceased  and  such  difficulty  is  thereby  pro- 
voked and  the  necessity  to  take  life  produced  the  right  of  self- 
defense  is  forfeited  and  the  killing  is  murder  though  done  to  save 
slayer's  life. 

Approved  in  Creiger  v.  State,  48  Tex.  Cr.  502,  88  S.  W.  209,  fol- 
lowing rule;  Tardy  v.  State,  47  Tex.  Cr.  445,  83  S.  W.  1128,  holding 
circumstances  of  case  authorized  court  to  give  charge  on  provoking 
difficulty. 

84  Tez.  Cr.  290-293,  30  8.  W.  238,  YOTJNG  ▼.  STATE. 

Where  Court,  in  Trial  for  Theft  of  Watch,  had  charged  that  defend- 
ant would  not  be  guilty  if  he  had  taken  watch  in  good  faith  to  secure 
debt,  believing  that  he  had  right  to  do  so,  fact  that  court  added  to 
charge,  "and  that  his  intention  in  taking  watch  was  to  secure  his 
debt,  and  not  to  deprive  owner  of  the  value  of  said  property,  and  to 
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Appropriate  it  to  his  own  nee/*  would  not  nc^tive  prior  portion  of 
eharge  and  render  whole  charge  erroneous. 

Approved  in  Boberts  ▼.  State,  44  Tex.  Cr.  270,  70  S.  W.  423,  holding 
in  prosecution  for  theft  of  horse  charge  which  told  jury  to  acquit  if 
defendant  thought  he  had  right  to  take  animal,  and  if  thej  had  a 
reasonable  doubt  as  to  that  fact  they  should  acquit,  was  correct  charge 
upon  defendant's  defense  of  a  mistake  of  fact;  Beabont  v.  State,  37 
Tex.  Cr.  516,  40  S.  W.  406,  holding  not  erroneous  charge  in  trial  for 
theft  that  defendant  would  not  be  guilty  if  he  had  owner's  consent  to 
taking,  and  took  property  without  intent  to  deprive  owner  of  its  value. 

Distinguished  in  Plemons  v.  State,  44  Tez. 'Cr.  556,  557,  72  S.  W. 
854,  855,  holding  in  prosecution  for  forgery  where  "C,"  a  third  party,  is 
the  one  liable  to  injury  by  the  forgery,  defendant  cannot  be  heard  to 
defend  upon  ground  that  by  fdrging  the  name  of  "B"  (his  debtor)  he 
could  collect  his  debt  on  an  order  for  money  upon  "C 
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34  Tez.  Or.  295>296,  30  8.  W.  445,  STABUNQ  ▼.  STATE. 
Where  Liquor  is  Sold  to  Minor  Throngb  Third  Party  by  Defendant 

it  is  as  much  a  sale  to  minor  as  if  it  had  been  directly,  without  an 
intermediary. 

Approved  in  Smart  v.  State,  49  Tex.  Cr.  376,  92  S.  W.  811,  applying 
rule  in  prosecution  for  violation  of  local  option  law. 

34  Tez.  Cr.  297-299,  30  8.  W.  444,  800,  WAEOHTEB  ▼.  STATE. 

On  a  Trial  for  Aggravated  Assaolt,  Evidence  of  Declarations  as  to 
nature  and  character  of  assault  made  by  injured  party,  which  were 
spontaneous,  voluntary,  and  nearly  contemporaneous  with  alleged  as- 
sault, are  admissible  as  part  of  res  gestae. 

Approved  in  Hobbs  v.  State,  55  Tex.  Cr.  302, 117  S.  W.  813,  applying 
rule  in  prosecution  for  murder. 

Oonrt  in  Bdlsdemeanor  Oases  is  not  Beqnired  to  Oharge  except  at 
request  of  counsel,  and  then  only  to  give  such  proper  charges  as  are 
prepared  in  writing  and  asked  to  be  given. 

Approved  in  Bush  v.  State  (Tex.  Cr.),  70  S.  W.  560,  following  rule. 

34  Tez.  Cr.  301-302,  30  8.  W.  666,  BOY  ▼.  STATE. 
Where  Evidence  Does  not  Show  Appellant  was  in  Possession  of  the 

identical  property  stolen  it  is  error  to  charge  law  upon  recent  and 
unexplained  possession  of  property. 

Approved  in  Smith  v.  State,  44  Tex.  Cr.  82,  68  S.  W.  510,  following 
rule.    See  note,  101  Am.  St.  Bep.  506. 

34  Tez.  Or.  306-307,  30  8.  W.  657,  aAIiLAOHEB  ▼.  STATE. 

Application  for  Continuance  was  Properly  Befnsed  where,  on  ap- 
peal, it  appears  that  testimony  set  out  in  application,  when  considered 
in  connection  with  evidence  adduced  on  trial,  was  not  probably  true  or 
likely  to  affect  result. 

Approved  in  Francis  v.  State,  44  Tex.  Cr.  248,  70  S.  W.  752,  follow- 
ing rule,  in  dissenting  opinion,  Baines  v.  State,  42  Tex.  Cr.  516,  61 
S.  W.  313,  majority  holding  continuance  should  be  granted  where  ap- 
plication shows  due  diligence  and  materiality  of  absent  testimony. 

Theft  from  Person  is  Constituted  by  Taking  Property  from  a  person 
without  his  knowledge,  or  so  suddenly  as  not  to  allow  him  time  to 
make  resistance. 
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Approved  in  dissenting  opinion  in  Johnson  v.  State,  55  Tex.  Cr.  416, 
117  S.  W.  966,  majority  upholding  conviction  of  theft  from  person 
where  the  evidence  raised  issue  that  money  alleged  to  have  been 
taken  was  taken  under  circumstances  making  it  robbery.  See  note, 
57  L.  B.  A.  433. 

34  Tez.  Or.  309-310,  30  S.  W.  666,.  EZ  PABTE  STBONQ. 

Where  District  Judge  Did  not  Try  Cause,  but  dismissed  writ  of 
habeas  corpus,  court  of  appeals  has  no  appellate  jurisdiction. 

Approved  in  Ex  parte  Magee,  44  Tex.  Cr.  385,  71  S.  W.  599,  and  Ex 
parte  Teague  (Tex.  Cr.),  45  S.  W.  1129,  both  reaffirming  rule;  Ex 
parte  Hodges  (Tex.  Cr.),  45  S.  W.  913,  holding  no  appeal  lies  from 
dismissal  of  writ  of  habeas  corpus  by  court  granting  writ;  Ex  parte 
Blankenship  (Tex.  Cr.),  57  S.  W.  647,  holding  no  appeal  lies  from  dis- 
missal in  session  of  writ  of  habeas  corpus  granted  at  chambers. 

34  Tez.  Or.  311-313,  30  a  W.  810,  BCTTCHELL  v.  STATE. 

Under  Act  of  1889,  No  Person  can  be  Ooilty  of  keeping  a  disorderly 
house  unless  he  be  owner,  lessee,  or  tenant  of  such  house. 

Beaffirmed  in  Humphries  v.  State  (Tex.  Cr.),  68  S.  W.  681;  Strong 
v.  State,  52  Tex.  Cr.  135,  136,  105  S.  W.  786;  Cook  v.  State,  42  Tex.  Cr. 
639,  61  S.  W.  307.  Approved  in  Wimberly  v.  State,  53  Tex.  Cr.  12,  108 
S.  W.  385,  upholding  information  which  clearly  alleged  ownership  in 
appellant;  dissenting  opinion  in  State  v.  Emblem,  56  W.  Va.  688,  49  S. 
E.  558,  majority  holding  upon  trial  of  an  indictment  for  leasing  and 
letting  a  house  to  be  used  as  house  of  ill-fame,  an  instrument  purport- 
ing to  be  contract  for  sale  of  such  property,  relied  upon  as  defense, 
may  be  shown  by  state  to  be  collusive. 

Distinguished  in  Flynn  v.  State,  35  Tex.  Cr.  221,  32  S.  W.  1042, 
holding  indictment  for  permitting  keeping  of  disorderly  house  prop- 
erly alleged  ownership  in  agent  who  had  management  and  control  of 
house. 

34  Tex.  Cr.  314-324,  30  8.  W.  794,  FLOECK  ▼.  STATE. 

Section  7  of  Act  of  May  6,  1893,  Regulating  Sale  of  spirituous, 
vinous,  and  malt  liquors,  and  medicated  liquors,  making  payment  of 
United  States  special  tax  as  seller  of  spirituous,  vinous,  or  malt 
liquors,  prima  facie  evidence  that  person  paying  such  tax  is  engaged 
in  selling  such  liquors,  is  not  unconstitutional. 

Approved  in  Monford  v.  State,  35  Tex.  Cr.  239,  33  S.  W.  352,  to 
charge  jury  in  trial  for  selling  liquor  without  license  that  United 
States  revenue  license  Is  prima  facie  evidence  that  deceased  followed 
business  is  no  error. 

Distinguished  in  Uloth  v.  State,  48  Tex.  Cr.  297,  87  S.  W.  822,  hold- 
ing error  to  instruct  jury,  in  prosecution  for  violation  of  local  option 
law,  that  the  fact  that  defendant  had  internal  revenue  license  for  sale 
of  malt  liquor  only  was  prima  facie  evidence  that  he  was  engaged  in 
selling  intoxicating  liquors. 

Prima  Facie  Evidence  is  Merely  Proof  of  Case,  upon  which  jury  may 
find  verdict,  unless  rebutted  by  other  evidence. 

Approved  in  McCombs  v.  State,  50  Tex.  Cr.  492,  123  Am.  St.  Bep. 
855,  99  S.  W.  1018,  9  L.  B.  A.  (n.  s.)  1036,  following  rule;  Dent  v. 
State,  43  Tex.  Cr.  145,  65  S.  W.  630,  holding  where  records  of  con- 
viction of  principal  are  introduced  in  evidence  in  trial  of  accomplice 
for  murder,  court  should  charge  that  records  are  prima  facie  proof  of 
principal's  guilt. 
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Distinguished  in  Dent  t.  State,  43  Tex.  Cr.  165,  65  S.  W.  642,  in  dis- 
senting opinion  majority  holding  records  of  conviction  prima  facie 
evidence  of  principal's  guilt  of  murder  in  trial  of  accomplice. 

Article  3,  Section  35,  of  tbe  Oonstltation,  Bequiring  That  the  Sub- 
ject scatter  of  a  legislative  act  shall  be  embraced  in  its  title,  is  to  be 
liberally  construed. 

Approved  in  Singleton  v.  State,  53  Tex.  Cr.  627,  111  S.  W.  737,  hold- 
ing caption  of  act  of  thirtieth  legislature  includes  offense  of  wagering 
money  at  cards  although  it  does  not  say  so  in  precise  terms;  Felder  v. 
State,  50  Tex.  Cr.  390,  97  S.  W.  702,  upholding  section  124a  of  the  act 
of  the  twenty-ninth  legislature;  Ex  parte  Abrams,  56  Tex.  Cr.  469, 
120  S.  W.  886,  upholding  act  of  thirtieth  legislature  of  1907,  granting 
a  special  charter  to  city  of  Texarkana. 

34  Tez.  Or.  325-327,  30  8.  W.  787,  ABENDBOTH  ▼.  STATE. 

Indictment  for  Indecent  Publication  must  dhow  that  the  mode  and 
manner  of  the  publication,  etc.,  was  manifestly  designed  to  corrupt 
morals  of  youth. 

Approved  in  Edwards  ▼.  State,  47  Tex.  Cr.  612,  85  S.  W.  798,  fol- 
lowing rule.     See  note,  116  Am.  St.  Bep.  729. 

34  Tex.  Or.  327-329,  80  S.  W.  669,  WILLIAMS  ▼.  STATE. 

In  Trial  for  Burglary,  Statements  Made  by  Defendant  after  arrest, 
and  after  he  had  been  warned  as  to  any  confessions  he  might  make, 
are  admissible  in  evidence  against  him  when  stolen  goods  were  found 
in  place  indicated  by  defendant  in  such  statements. 

Approved  in  Campbell  v.  State,  42  Tex.  Cr.  28,  57  S.  W.  289,  hold- 
ing confessions  of  defendant  admissible  in  trial  for  burglary  when 
accompanied  by  return  of  property.    See  note,  53  L.  B.  A.  406. 

34  Tex.  Or.  330-341,  30  a  W.  788,  LAND  v.  STATE. 

Motion  for  New  Trial  Based  on  Befusal  of  Oontinuance  because  of 
absence  of  witness  who  had  been  taken  sick  is  properly  denied  where 
•evidence  adduced  on  trial,  independent  of  that  of  absent  witness,  is 
sufficient  to  sustain  verdict. 

Approved  in  De  Alberts  v.  State,  34  Tex.  Cr.  511,  31  S.  W.  393, 
holding  continuance  to  obtain  evidence  of  insanity  properly  refused 
in  trial  for  forgery  where  absent  testimony  could  not  have  changed 
result;  dissenting  opinion  in  Baines  v.  State,  42  Tex.  Cr.  515,  61  S. 
W.  313,  majority  holding  new  trial  should  be  granted  for  refusal  of 
continuance  where  absent  witness  makes  affidavit  that  he  will  testify 
as  stated  in  application  for  continuance. 

Judgment  wHl  not  be  Beversed  on  Account  of  Befusal  to  Grant 
Oontinuance  for  purpose  of  obtaining  absent  witnesses  unless  the  tes- 
timony of  such  witnesses  would  have  secured  a  more  favorable  ver- 
dict for  appellant. 

Approved  in  Francis  v.  State,  44  Tex.  Cr.  248,  70  S.  W.  752,  fol- 
lowing rule. 

If  Sheriff  Takes  Prisoner  Before  Witnesses  for  Identification,  it 
appearing  that  he  goes  voluntarily,  he  cannot  object  to  their  testi* 
mony  that  he  is  the  party  they  saw  near  the  place  of  the  crime. 

See  note,  94  Am.  St.  Bep.  341. 

34  Tex.  Or.  344-345,  30  B.  W.  811,  EILEBS  ▼.  STATE. 

There  must  be  a  Fraudulent  Intent  connected  with  the  conversion 
of  money  in  order  to  constitute  embezzlement. 
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Approved  in  Taylor  v.  State,  50  Tex.  Cr.  379,  97  S.  W.  474,  fol- 
lowing rule;  State  v.  Cunningham,  154  Mo.  178,  55  S.  W.  287,  hold- 
ing there  must  be  fraudulent  intent  to  deprive  owner  of  property  to 
constitute  embezzlement. 

34  Tex.  Or.  34&-847,  30  S.  W.  811,  HAIBSTON  v.  STATE. 

A  Game  of  Cards  in  Wblch  No  Particular  Table  is  Required,  in 
which  the  dealer  does'  not  play  as  against  betters,  and  in  which  he 
has  no  pecuniary  interest,  except  to  collect  a  per  cent  of  bets  for 
house,  is  neither  a  banking  game  nor  a  gaming-table. 

Approved  in  Coleman  v.  State,  48  Tex.  Cr.  202,  87  S.  W.  153,  ap- 
plying rule  to  table  upon  which  game  of  "craps'*  was  played.  See 
note,  17  L.  B.  A.  (n.  s.)  1212. 

34  Tex.  Cr.  347-350,  30  S.  W.  801,  OUNE  v.  STATE. 

Bill  of  Excepti(ms  to  Exclusion  of  Testimony  must  disclose  rele- 
vancy and  materiality  of  proposed  testimony  in  order  to  receive  at- 
tention of  court  of  appeals. 

Approved  in  Thompson  v.  State  (Tex.  Cr.),  78  S.  W.  941,  Upton  v. 
State,  48  Tex.  Cr.  292,  88  S.  W.  213,  Ellington  v.  State,  48  Tex.  Cr. 
163,  87  S.  W.  153,  and  Baldridge  v.  State,  45  Tex.  Cr.  195,  74  S.  W. 
917,  all  following  rule;  Mootry  v.  State,  35  Tex.  Cr.  455,  33  S.  W. 
378,  holding  bill  of  exceptions  should  certify  that  grounds'  of  objec- 
tion to  evidence  are  true;  McGlasson  v.  State,  38  Tex.  Cr.  362,  43 
S.  W.  95,  holding  bill  of  exceptions  should  distinctly  set  forth  every 
fact  essential  to  understanding  of  matters  sought  to  be  presented; 
Carter  v.  State,  40  Tex.  Cr.  231,  49  S.  W.  76,  holding  bill  of  excep- 
tions should  clearly  set  forth  every  fact  essential  to  understanding 
of  matters  presented  thereby;  Duffy  v.  State,  41  Tex.  Cr.  393,  55  S. 
W.  177,  holding  biU  of  exceptions  to  exclusion  of  evidence  must  dis- 
close testimony  expected  to  be  proved;  Brown  v.  State,  43  Tex.  Cr. 
294,  65  S.  W.  529,  holding  bill  of  exceptions  to  admission  of  testi- 
mony should  disclose  circumstances  surrounding  its  admission. 

In  Trial  for  Murder,  Where  Conspiracy  lias  Been  Established,  there 
is  error  in  permitting  witness  to  testify  as  to  what  one  of  the  con- 
spirators had  told  her,  on  evening  previous  to  murder,  in  regard  to 
murder. 

Approved  in  Baker  v.  State,  45  Tex.  Cr.  396,  77  S.  W.  620,  hold- 
ing where  record  shows  conspiracy  evidence  of  declarations  of  ap- 
pellant made  prior  to  homicide  is  admissible;  Richards  v.  State,  53 
Tex.  Cr.  407,  110  S/  W.  436,  holding  declarations  of  co-conspirator 
admissible  against  defendant;  Hayes  v.  State  (Tex.  Cr.),  57  S.  W. 
335,  holding  it  is  not  error  in  trial  for  murder  to  admit  evidence  of 
statement  made  by  codefendant  on  theory  that  conspiracy  would  be 
proved;  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  961,  holding  in  trial 
of  person  for  complicity  in  murder,  statements  made  by  principal, 
before  arrest,  going  to  incriminate  him,  are  admissible;  Stevens  v. 
State,  42  Tex.  Cr.  172,  59  S.  W.  548,  holding  declarations  of  co-con- 
spirators admissible  in  trial  for  murder  where  conspiracy  is  shown. 

34  Tex.  Cr.  350-354,  SO  S.  W.  913,  WHEELEB  ▼.  STATE. 

In  Trial  for  Tbeft  of  Hogs,  Charge  Which  Authorized  Jury  to  con- 
vict defendant  if  they  believed  that  he  was  found  in  possession  of 
the  stolen  hogs  shortly  after  theft,  and  gave  no  reasonable  explana- 
tion of  his*  possession,  is  objectionable  as  being  upon  weight  of  evi- 
dence. 
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Approyed  in  Dyer  t.  State  (Tex.  Cr.),  77  S.  W.  456,  McColloli  v. 
State  (Tex.  O.),  71  S.  W.  279,  Gilford  v.  State,  48  Tex.  Cr.  314,  87 
S.  W.  699,  Jordan  v.  State,  51  Tex.  Cr.  647,  104  S.  W.  901,  Hart  v. 
State,  47  Tex.  Cr.  158,  82  S.  W.  653,  Armstrong  ▼.  State  (Tex.  Cr.), 
60  S.  W»  347,  King  v.  State  (Tex,  Cr.),  56  S.  W.  926,  and  York  v. 
State,  42  Tex.  Cr.  531,  61  S.  W.  129,  all  reaffirming  rule;  McCartj 
▼.  State,  36  Tex.  Cr.  138,  35  S.  W.  995,  holding  charge  authorizing 
conviction,  if  state  proved  falsity  of  defendant's  explanation  of 
possession  of  stolen  property  is  erroneous;  Hayes  v.  State,  36  Tex. 
Cr.  148,  35  S.  W.  984,  holding  erroneous,  charge  telling  jury  that 
if  state  proves  falsity  of  defendant's  explanation  of  stolen  prop- 
erty they  should  consider  it  a8  evidence  against  him;  Berry  v.  State, 
37  Tex.  Cr.  46,  38  S.  W.  813,  holding  erroneous,  charge  in  trial  for 
theft,  that  if  defendant's  possession  of  stolen  property  is  unex- 
plained, it  must  be  personal,  exclusive,  and  recent,  and  involve  as- 
sertion of  property  before  he  could  be  convicted;  Pace  v.  State  (Tex. 
Cr.),  31  S.  W.  173,  holding  erroneous,  charge  that  jury  may  convict 
if  they  do  not  believe  defendant's  explanation  of  stolen  property; 
Wilson  V.  State  (Tex.  Cr.),  34  S.  W.  284,  holding  erroneous,  charge 
that  jury  cannot  convict  of  theft  unless  evidence  establishes  falsity 
of  reasonable  explanation  of  possession  of  stolen  property;  Bay  v. 
State  (Tex.  Cr.),  43  S.  W.  77,  holding  that  defendant's  explanation 
of  possession  is  unreasonable  and  untrue  justifies  his  conviction  of 
theft;  May  v.  State-  (Tex.  Cr.),  51  S.  W.  242,  holding  in  trial  for 
theft,  charge  that  possession  of  stolen  property  will  not  alone  au- 
thorize conviction  is  properly  refused;  Edmonds  v.  State  (Tex.  Cr.), 
51  S.  W.  393,  holding  properly  refused,  requested  charge  that  no 
presumptions  arise  from  possesBion  of  stolen  property  three  days 
after  theft;  Coleman  v.  State  (Tex.  Cr.),  55  S.  W.  836,  holding  re- 
versible error  charge  that  possession  of  stolen  property  would  not 
be  evidence  if  explanation  was  proven  false,  but  would  be  if  ex- 
planation was  reasonable;  Johnson  v.  State,  42  Tex.  Cr.  94,  58  S.  W. 
64,  51  L.  B.  A.  272,  in  dissenting  opinion,  majority  holding  charge 
will  not  be  reviewed  on  appeal  in  absence  of  objection  by  bill  of 
exceptions  or  motion  for  new  trial;  dissenting  opinion  in  Hilscher 
V.  State,  48  Tex.  Cr.  360,  88  S.  W.  228,  majority  upholding  charge 
that  instructed  if  jury  believed  the  explanation  given  by  defendant 
of  possession  of  stolen  property  was  true  and  that  state  had  failed 
to  prove  its  falsity  the  fact  of  such  possession  must  not  be  con- 
bidered  by  them  as  tending  to  establish  defendant's  guilt. 

Distinguished  in  Jackson  v.  State  (Tex.  Cr.),'70  S.  W.  149,  hold- 
ing under  circumstances  of  case  that  if  any  error  in  instruction  was 
favorable  to  accused  he  could  not  criticise  same  as  being  upon  weight 
of  evidence. 

Instance  of  Oharga  on  Becent  PoiNsession  which  should  be  given  in 
trial  for  theft  when  issue  of  recent  possession  of  stolen  property  with 
reasonable  explanation  is  raised. 

Approved  in  Stewart  v.  State  (Tex.  Cr.),  77  8.  W.  791,  McCoy  v. 
State  (Tex.  Cr.),  81  S.  W.  47,  Bodrigues  v.  State,  56  Tex.  Cr.  87,  119- 
S.  W.  312,  Boberts  v.  State,  44  Tex.  Cr.  270,  70  S.  W.  423,  Landreth 
V.  State,  44  Tex.  Cr.  241,  70  S.  W.  759,  Wright  v.  State,  35  Tex.  Cr. 
471,  34  S.  W.  274,  Franks  v.  State,  36  Tex.  Cr.  151,  35  S.  W.  977,. 
Grande  v.  State,  37  Tex.  Cr.  54,  38  S.  W.  614,  Kalsky  v.  State,  37 
Tex.  Cr.  249,  39  S.  W.  363,  Wheeler  v.  State,  38  Tex.  Cr.  73,  41  S. 
W.  615,  Wright  v.  State,  40  Tex.  Cr.  47,  48  S.   W.  192,  Moore  v. 
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State  (Tex.  Cr.),  33  S.  W.  980,  Scott  ▼.  State  (Tex.  Cr.),  36  S.  W. 
277,  Bay  v.  State  (Tex.  Cr.),  43  S.  W.  78,  Isham  v.  State  (Tex.  Cr.), 
49  S.  W.  582,  Smith  v.  State  (Tex.  Cr.),  56  S.  W.  55,  Reid  v.  State 
(Tex.  Cr.),  57  S.  W.  664,  Eastland  v.  State  (Tex.  Cr.),  59  S.  w!  268, 
TV^alls  V.  State,  43  Tex.  Cr.  72,  63  S.  W.  328,  and  Chambers  v.  State 
(Tex.  Cr.),  65  S.  W.  193,  all  reaffirming  rule;  Williams  v.  State 
(Tex.  Cr.),  38  S.  W.  989,  holding  proper  to  charge  on  explanation 
where  only  evidence  of  guilt  in  trial  for  theft  of  horse  was  posses- 
sion of  saddle  taken  at  same  time;  Knight  v.  State  (Tex.  Cr.),  65 
S.  W.  89,  holding  charge  on  possession  of  stolen  property  which  fails 
to  charge  that  possession  must  be  recent  ib  error. 

Questioned  in  Britain  v.  State,  52  Tex.  Cr.  172,  105  S.  W.  819,  hold- 
ing where  defendant  made  reasonable  explanation  of  possession  of 
stolen  property  that  the  court  should  have  charged  the  law  of  rea- 
sonable explanation  directly  as  applicable  to  these  facts,  and  a  charga 
in  abstract  was  not  sufficient. 

S4  Tex.  Cr.  355,  32  S.  W.  629,  WILSON  ▼.  STATE. 

Statement  of  Facts  will  not  be  Considered  by  appellate  court  if  it 
is  not  authenticated  as  required  by  law. 

Approved  in  Morse  v.  State,  39  Tex.  Cr.  567,  47  S.  W.  645,  reaf- 
firming rule;  Wesley  v.  State,  45  Tex.  Cr.  64,  73  S.  W.  961,  holding 
where  there  is  no  statement  of  facts  which  can  be  considered,  errors 
as  to  charge  of  the  court  cannot  be  revised;  Brown  v.  State,  56  Tex. 
Cr.  89,  119  S.  W.  313,  holding  where  refusal  of  special  instructions 
requested  by  appellant  is  complained  of  in  motion  for  new  trial,  the 
same  cannot  be  considered  on  appeal  in  absence  of  statement  of 
factsj  Guerrero  ▼.  State,  41  Tex.  Cr.  163,  53  S.  W.  119,  holding  suf- 
ficiently authenticated,  statement  of  facts  signed  by  counsel  and 
judge;  Ex  parte  Sebastian  (Tex.  Cr.),  53  S.  W.  690,  statement  of 
facts  will  not  be  considered  when  neither  signed  by  parties  nor  ap- 
proved by  judge. 

34  Tex.  Cr.  356-359,  30  8.  W.  782,  GABNEB  ▼.  STATE. 

In  Trial  for  Murder,  Wbere  Evidence  Raised  Issne  as  to  whether 
deceased  was  pursuing  defendant  at  time  fatal  blow  was  struck,  or 
whether  deceased  remained  in  room,  and  defendant,  after  returning 
to  another  room,  armed  himself  with  hatchet  and  returned  to  room 
and  struck  fatal  blow,  it  is  not  error  to  charge  that  defendant  was 
not  bound  to  retreat  when  deceased  assaulted  him,  but  if  he  had  re- 
treated to  place  of  safety  and  had  no  reasonable  grounds  to  appre- 
hend further  injury,  and  then  armed  himself  and  returned  and  killed 
deceased,  he  would  not  be  justified. 

Approved  in  Howard  v.  State,  53  Tex.  Cr.  383,  111  S.  W.  1041, 
following  rule;  Johnson  v.  State  (Tex.  Cr.),  50  S.  W.  345,  holding 
where  evidence  in  trial  for  murder  presents  that  phase  of  case, 
court  should  charge  on  defendant's   right  to  pursue  his   adversary. 

MotlOQ  for  New  Trial  Should  be  OvemQed  Where  Defendant  Claims 
he  was  deceived  by  state's  counsel  as  to  whether  certain  facts  would 
be  introduced  in  evidence  but  at  time  of  introduction  of  such  facts 
made  no' motion  to  continue  or  to  postpone  case  upon  ground  of  sur- 
prise, etc. 

Approved  in  State  v.  Cook,  13  Idaho,  53,  88  Pac.  243,  holding  where 
defendant  believed  his  defense  strong  enough  without  production  of 
certain  evidence,  made  no  application  for  continuance  for  time  to 
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produce  such  evidence,  he  is  not  entitled  to  new  trial  on  ground  of 
newly  discovered  evidence. 

34  Tez.  Or.  359-863,  63  Am.  8t  Bep.  716,  30  B,  W.  783,  HOOKEB 
V.  STATE. 

The  Signing  of  a  Fictitioiui  Name  to  an  instnmient  with  fraudulent 
intent  constitutes  forgery. 

Approved  in  Peel  v.  State,  35  Tex.  Cr.  312,  33  S.  W.  541,  holding 
person  with  fraudulent  intent  procuring  "T.  J.  P.  of  H.  county"  to 
sign  bond  and  pass  it  as  signature  of  "T.  J.  P.  of  M.  county,"  is 
guilty  of  forgery  as  principal;  "Williams  v.  State  (Tex.  Cr.),  32  8.  W. 
533,  holding  person  guilty  of  forgery,  whether  nam«  signed  to  check 
is  fictitious  or  not,  if  check  is  knowingly  passed  with  intent  to 
defraud. 

In  Most  Cases  Dependent  on  Olrcnmstantial  Evidence,  ultimate  and 
necessary  facts  on  which  conviction  depends  are  formed  by  groups 
of  independent  facts  insufficient  in  themselves  to  support  conviction, 
and  to  sustain  conviction  it  iti  sufficient  if  such  ultimate  facts  are 
proven  as  satisfactorily  as  main  fact. 

Approved  in  Sanchez  v.  State  (Tex.  Cr.),  35  S.  W.  9.69,  as  giving 
correct  rule  in  regard  to  charge  on  circumstantial  evidence  in  trial 
for  murder. 

Immaterial  Variance  Between  Description  and  Proof  ia  Allowable. 

See  note,  66  Am.  St.  Bep.  817. 

34  Tez.  Or.  363-364,  30  S.  W.  808,  TIMON  ▼.  STATE. 

Grossly  Insulting  Words,  Wlille  They  may  Mitigate  the  Pmiish- 
ment,  will  not  justify  or  reduce  the  offense  of  aggravated  to  simple 
assault. 

Approved  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr. 
191,  112  S.  W.  1059,  majority  holding  court  did  not  err  in  charging 
law  upon  provoking  difficulty  where  defendant  admitted  he  had  in- 
sulted deceased  and  intended  to  use  his  pistol  upon  him  if  he  had 
resented  such  insult. 

34  Tez.  Cr.  364r-367,  30  B.  W.  791,  POBTEB  ▼.  STATE. 

Person  Convicted  of  Misdemeanor  and  Hired  Ont,  who  has  been 
permitted  to  go  into  another  county  on  condition  that  he  would  send 
hirer  a  certain  sum  monthly  until  fine  and  costs  were  paid,  is  not 
punishable  under  article  218,  Penal  Code,  for  such  escape,  on  failing 
to  send  amount  agreed  on  to  hirer. 

Approved  in  Simmons  v.  State  (Tex.  Cr.),  40  S.  W.  968,  holding 
correct  instruction  that  convict  is  not  guilty  of  escape  if  hirer  per- 
mits him  to  go  at  large;  Mills  v.  State,  41  Tex.  Cr.  451,  55  S.  W.  339, 
holding  convict  permitted  by  hirer  to  go  onto  farm  to  earn  money 
is  not  guilty  of  escape. 

34  Tez.  Or.  368-386v  30  8.  W.  1075,  HAMBUN  v.  STATE. 

On  Trial  for  Murder,  Where  State  had  Introduced  Evidence  given 
by  deceased  at  examining  trial  of  defendant  on  charge  of  assault  to 
murder  deceased,  it  was  error  to  refuse  to  admit  evidence  of  contra- 
dictory statements  made  by  deceased  after  examining  trial,  offered 
for  purpose  of  impeaching  testimony  of  deceased,  though  no  predicate 
had  been  laid. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  100  S.  W.  141,  hold- 
ing that  testimony  given  at  former  trial  by  deceased  witness  may  be 
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reproduced  in  form  of  a  stenographic  report  of  such  witness*  tes- 
timony; Ely-Walker  Dry  Goods  Co.  v.  Mansur,  87  Mo.  Ap.  121, 
holding  no  error  in  receiving  in  evidence  a  rebutting  affidavit  of 
witness  without  a  previous  predicate;  Ely -Walker  Dry  Goods  Co.  v. 
Mansur,  87  Mo.  Ap.  121,  allowing,  under  the  statute,  rebutting  af- 
:fidavit  to  evidence  incorporated  in  bill  of  exceptions. 

In  Trial  for  Murder,  Exclusion  of  Competent  Impeaching  Evidence 
is'  harmless  error  when  other  evidence  in  case  is  so  conclusive  that 
jury  could  not  possibly  have  rendered  any  other  than  verdict  of 
^ilty  of  murder. 

Approved  in  McMurray  v.  State  (Tex.  Cr.),  56  S.  W.  78,  holding 
refusal  to  permit  witness  to  testify  in  trial  for  murder  is  harmless 
error  where  three  other  witnesses  testify  to  same  facts. 

34  Tex.  Cr.  387-392,  30  S.  W.  785,  BTJBBIS  V.  STATE. 

In  Trial  for  Murder,  Where  Evidence  Shows  That  Defendant  had 
provoked  difficulty  which  brought  about  killing,  to  reinstate  himself 
to  right  of  self-defense,  he  must  have  abandoned  difficulty  or  con- 
spiracy in  good  faith;  mere  retreat  and  firing  back  will  not  be  suf- 
ficient. 

See  notes,  74  Am.  St.  Rep.  735;  109  Am.  St.  Bep.  809;  2  L.  B.  A. 
(n.  8.)  63;  45  L.  B.  A.  689,  693,  708,  709. 

Where  Defendant  in  Company  With  Co-conspirators  Provoked  Dif- 
ficulty and  defendant  fled  but  co-conspirators  remained  and  continued 
to  fire  on  deceased,  to  reinstate  himself  in  right  of  self-defensei  he 
and  co-conspirators  as  well,  must  have  abandoned  difficulty. 

See  note,  45  L.  B.  A.  709. 

34  Tex.  Cr.  395-400,  30  S.  W.  792,  VANCE  V.  STATE. 

Where  Cliange  of  Venue  has  Been  Granted,  if  record  discloses  want 
of  jurisdictional  fact,  it  could  be  remedied,  and  truth  ascertained, 
either  in  court  to  which,  or  from  which,  change  of  venue  was  granted. 

Approved  in  Harbolt  v.  State,  39  Tex.  Cr.  132,  44  S.  W.  1111,  hold- 
ing admission  in  evidence  in  proceedings  on  forfeited  bail  bond  of 
order  for  special  term  entered  nunc  pro  tunc  at  subsequent  term  is 
not  error. 

It  is  not  Required  That  the  Order  of  Court  Impaneling  Grand  Jury 
should  be  embraced  as  part  of  transcript  on  change  of  venue. 

Approved  in  Bice  v.  State,  51  Tex.  Cr.  133,  100  S.  W.  950,  following 
rule. 

On  Trial  for  Cattle  Theft  Where  Defense  is  That  Alleged  Stolen 
Animal  belongs  to  defendant  it  is  reversible  error  not  to  give  a  sub- 
stantive charge  upon  such  defense. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  76  S.  W.  434,  following  rule. 

84  Tex.  Cr.  400-410,  31  S.  W.  294,  EASTEBWOOD  v.  STATE. 
Motion  for  New  Trial  Based  on  Refusal  of  Defendant's  Application 

for  continuance  to  obtain  testimony  of  absent  witnesses,  by  whom  de- 
fendant proposed  to  prove  alibi,  is  properly  denied  where  it  appears 
that  one  of  the  witnesses  was  present  and  testified  at  trial;  that  other 
witnesses  testified  to  alibi;  that  other  witnesses  were  present  and  could 
have  testified  to  same  facts,  but  were  not  called;  and  that  testimony 
of  absent  witnesses  is  cumulative  and  would  not  influence  verdict. 

Approved  in  Francis  v.  State,  44  Tex.  Cr.  248,  70  S.  W.  752,  follow- 
ing rule;  Halliburton  v.  State,  34  Tex.  Cr.  411,  31  S.  W.  297,  holding 
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refusal  of  continuance  not  ground  for  new  trial  when  some  of  absent 
witnesses  were  present  but  were  not  called  to  testify. 

In  Trial  for  Murder  Eyldence  of  Deceased  Taken  at  TiTraTnlnlng 
Trial,  showing  that  deceased  was  witness  in  prosecution  of  defendant's 
brother  in  law  for  cattle  stealing,  and  that  murder  was  committed  to 
prevent  deceased  from  testifying  in  such  case,  is  admissible  to  show 
malice  and  motive  on  part  of  defendant. 

Approved  in  Hamblin  v.  State,  41  Tex.  Cr.  141,  50  S.  W.  1022,  hold- 
ing evidence  of  conversation  showing  feeling  of  accused  toward  de- 
ceased admissible  in  trial  for  murder;  Ex  parte  Kennedy  (Tex.  Cr.), 
57  S.  W.  648,  holding  statements  of  third  persons  not  made  in  presence 
or  hearing  of  defendant  are  inadmissible  against  him;  Waters  v.  State, 
54  Tex.  Cr.  328,  114  S.  W.  629,  arguendo. 

Pardon  Granted  Convict  by  OoTemor  Bemoves  Disabilities  and  re- 
vives his  competency  as  a  juror. 

Approved  in  Bice  v.  State,  52  Tex.  Cr.  359,  107  S.  W.  833,  holding 
juror  who  has  been  convicted  and  sentenced  for  perjury,  and  has  never 
been  pardoned,  etc.,  is  not  a  qualified  juror. 

Miscellaneous. — Cited  in  Thompson  v.  Village  of  Mecosta,  141  Mich. 
180,  104  N.  W.  695,  to  point  that  verbal  statements  of  writings  of 
persons  other  than  the  witness  sought  to  be  discredited,  for  which  the 
witness  is  not  responsible,  are  inadmissible  in  evidence  to  contradict 
testimony  of  such  witness. 

84  Tex.  Cr.  410^12,  31  8.  W.  297,  HALUBUBTON  v.  STATE. 

Now  Trial  will  not  be  Oranted  on  Account  of  tbe  Overmling  of  an 
application  for  continuance,  where  it  appears  that  some  of  the  absent 
witnesses  were  present  at  trial  and  were  not  called  to  testify,  etc. 

Approved  in  Bay  v.  State  (Tex.  Cr.),  75  S.  W.  800,  following  rule. 

Distinguished  in  dissenting  opinion  in  Bay  v.  State  (Tex.  Cr.),  75 
S.  W.  802,  majority  following  rule. 

34  Tex.  Cr.  412-414,  31  &  W.  174,  KEIaLEY  V.  STATE. 

Indictment  for  Theft  of  Silver  Money,  describing  it  "as  forty  dol- 
lars in  silver,  current  money  of  the  United  States  of  America,"  suffi- 
ciently alleges  value  of  the  money. 

Approved  in  Dalton  v.  State,  50  Tex.  Cr.  524,  98  S.  W.  856,  holding 
in  prosecution  for  theft,  statement  in  aggregate,  without  giving  de- 
scription or  character  of  money  or  denomination  of  bills,  is  sufficient; 
White  V.  State  (Tex.  Cr.),  57  S.  W.  100,  holding  indictment  for  rob- 
bery describing  money  as  "one  hundred  dollars  in  currency,  money 
of  the  United  States  of  America  of  the  value  of  one  hundred  dollars/' 
is  sufficient. 

34  Tex.  Cr.  415-417,  31  &  W.  175,  CLINE  v.  STATE. 

"Helmer"  and  "Hillmer'*  are  idem  sonans. 

Approved  in  New  York  etc.  Land  Co.  v.  Dooley,  33  Tex.  Civ.  636,  77 
S.  W.  1031,  applying  rule  to  "Doorley"  and  "Dooley.* 


II 


34  Tex.  Cr.  417-418,  31  8.  W.  366,  BIAIN  ▼.  STATE. 

Statement  of  Facts  Wbicli  was  not  Filed  until  after  expiration  of 
ten  days  after  term,  will  not  be  considered  on  appeal. 

Approved  in  Cannon  v.  State,  41  Tex.  Cr.  493,  56  S.  W.  363,  holding 
statement  of  facts,  to  be  considered,  must  be  filed  within  ten  days 
from  adjournment  of  term. 
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Si  Tex.  Or.  419-424,  24  S.  W.  203,  WOODBINQ  ▼.  STATE. 

In  Trial  for  Mcirder,  an  Act  With  or  Without  Words  accompanying 
it  may  constitute  provocation  because  of  acts  occurring  before. 

Approved  in  Spangler  v.  State,  41  Tex.  Cr.  433,  55  S.  W.  330,  hold- 
ing jury  in  trial  for  murder  may  consider  previous  acts  of  defendant 
ao  far  as  they  shed  light  on  occurrences  at  time  of  homicide. 

34  Tex.  Or.  424-429,  30  &  W.  1064,  ATKINSON  v.  STATE. 

Indictment  for  Bobbery,  Which  Charges  an  Assault  on  a  person  and 
an  attempt  to  fraudulently  take  personal  property  from  him,  is  suffi- 
cient though  it  does  not  charge  assault  to  have  been  made  with  intent 
to  rob,  for  ''attempt''  embraces  full  meaning  of  word  "intent"  as  used 
in  statute. 

Approved  in  Smith  v.  State,  72  Neb.  348,  100  N.  W.  807,  following 
rule;  Taylor  v.  State,  44  Tex.  Cr.  165,  69  S.  W.  149,  indictment  for 
attempt  to  rape  charging  that  it  was  made  by  assault  and  by  assault 
attempt  made  to  ravish,  charges  assault  with  intent  and  not  attempt 
to  rape;  Bunnells  v.  State,  34  Tex.  Cr.  432,  30  S.  W.  1066,  holding  in- 
dictment for  robbery  charging  attempt  to  commit  robbery,  instead  of 
assault  with  intent  to  commit  robbery,  is  sufficient;  Bed  v.  State  (Tex. 
€r.),  63  S.  W.  619,  holding  where  act  is  proved  by  positive  evidence 
and  intent  can  be  inferred  from  circumstances,  court  need  not  charge 
on  circumstantial  evidence;  Adams  v.  State  (Tex.  Cr.),  62  S.  W.  1059, 
upholding  practically  similar  indictment. 

Miscellaneous. — ^Bosb  v.  State  (Tex.  Cr.),  30  S.  W.  1065,  cited  as  be- 
ing companion  case  decided  on  same  grounds. 

34  Tez.  Or.  429-431,  31  8.  W.  175,  EX  PABTE  PEBEINS. 

Metes  and  Bounds  are  Only  Eequlred  to  be  Set  Forth  in  Petition 
for  local  option  election  when  territory  to  be  voted  in  is  a  "subdivision 
of  the  county"  other  than  a  justice  precinct,  town,  or  city;  hence  peti- 
tion describing  territory  to  be  affected  as  Justice  Precinct  No.  5  of 
Hunt  county  is  sufficient. 

Approved  in  Brantley  v.  State,  42  Tex.  Cr.  296,  69  S.  W.  894,  re- 
affirming rule. 

Act  of  1893  Only  Beqnires  Hist  Petition  for  Local  Option  Election 
be  signed  by  qualified  voters,  not  less  than  one-tenth  in  number  of  the 
total  vote  cast  for  governor  at  the  next  preceding  general  election  in 
town  or  city  to  be  affected,  and  it  is  sufficient  if  such  voters  reside 
in  voting  precinct,  though  they  do  not  reside  within  city  limits. 

Approved  in  Ex  parte  Douthitt  (Tex.  Cr.),  53  S.  W.  131,  it  is  not 
required  that  one-tenth  of  voters  in  town  proper  sign  petition  for  local 
•option  election. 

It  Is  not  Necessary  to  Set  Ont  Exceptions  in  regard  to  sales  of  in- 
toxicating liquors  in  order  declaring  result  of  local  option  election  and 
prohibiting  sale  of  such  intoxicants,  for  order  of  court  cannot  affect 
these  exceptions. 

Approved  in  Barker  v.  State  (Tex.  Cr.),  47  S.  W.  981,  mistake  of 
court  regarding  year  of  act  or  title  of  law  will  not  invalidate  local 
option  election  or  order. 

34  Tez.  Or.  431-432,  30  &  W.  1065,  BUNNELLS  V.  STATE. 

Indictment  Oharglng  Assanlt  and  an  Attempt  to  fraudulently  take 
personal  property  from  the  person  of  another  sufficiently  charges  as- 
sault with  intent  to  commit  robbery. 
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Beaffirmed  in  Smith  v.  State,  72  Neb.  348,  100  N.  W.  807;  Adams  ▼. 
State  (Tex.  Cr.),  62  S.  W.  1059. 

34  Tex.  Or.  433,  30  &  W.  1063,  WILLLAMB  v.  STATE. 

Plea  of  Former  Jeopardy  is  Propeily  Stricken  Ont,  when  plea  shows 
on  its  face  that  former  information  was  &o  fatally  defective  that  it 
could  not  form  basis  of  prosecution,  and  judgment  rendered  thereon 
would  be  null. 

Approved  in  Bland  ▼.  State,  42  Tex.  Cr.  288,  59  S.  W.  1120,  or- 
dinarily, court  must  hear  evidence  on  plea  of  former  jeopardy  and 
submit  same  to  jury. 

34  Tex.  Or.  434-436,  30  8.  W.  1066,  HUMPHREYS  V.  STATE. 

In  Trial  for  Permitting  Betting  on  Dominoes  played  in  house  under 
his  control,  said  house  not  being  a  private  residence,  evidence  show- 
ing that  defendant  and  others  played  games  during  business  hours  and 
that  defendant  and  others  staked  on  such  games  articles  which  de- 
fendant had  for  sale  in  such  house,  and  for  which  loser  paid,  estab- 
lishes a  betting  on  games  played. 

Approved  in  Mohan  v.  State,  42  Tex.  Cr.  412,  60  S.  W.  553,  holding 
conviction  proper  where  evidence  shows  that  defendant  knowingly 
permitted  his  premises  to  be  used  as  gambling-house. 

Where  a  Word  Used  in  a  Statute  Oonstituting  the  Offense  is  one  gen- 
erally and  commonly  used,  and  familiar  and  easily  understood,  it  is 
not  necessary  for  court  to  define  same  in  charge. 

Approved  in  State  v.  Bresee,  137  Iowa,  679,  114  N.  W.  47,  holding 
where  allegations  of  an  indictment  are  stated  in  words  of  common  use 
and  to  which  no  technical  signification  is  attached,  that  the  court  is 
not  called  upon  to  explain  such  language  to  jury. 

34  Tex.  Or.  435-446,  31  S.  W.  361,  SHAW  v.  STATE. 

Though  Weapon  Used  is  not  Ordinarily  Calculated  to  produce  death, 
intent  to  kill  may  appear  from  manner  of  its  use,  but  it  must  evi- 
dently appear  from  manner  of  its  use  that  such  was  the  intention. 

Approved  in  Benow  v.  State,  56  Tex.  Cr.  346,  120  S.  W.  176,  follow- 
ing rule;  Danforth  v.  State,  44  Tex.  Cr.  113,  69  S.  W.  162,  holding  in 
absence  of  showing  intent  to  kill  such  intent  cannot  be  inferred  from 
killing  with  a  stick  four  feet  long  and  two  inches  in  diameter;  Wash- 
ington V.  State,  53  Tex.  Cr.  483,  126  Am.  St.  Bep.  800,  110  S.  W.  753, 
Lucas  V.  State,  49  Tex.  Cr.  138,  90  S.  W.  882,  Brownlee  v.  State,  48 
Tex.  Cr.  412,  87  S.  W.  1155,  Posey  v.  State,  46  Tex.  Cr.  193,  78  S.  W. 
690,  Lee  v.  State,  44  Tex.  Cr.  463,  72  S.  W.  196,  Craiger  v.  State,  48 
Tex.  Cr.  502,  507,  88  S.  W.  209,  212,  and  Johnson  v.  State,  49  Tex.  Cr. 
434,  93  S.  W.  737,  all  holding  where  homicide  is  committed  by  means 
not  likely  to  produce  death  and  there  is  no  intention  to  kill  shown  by 
evidence,  court  should  charge  contents  of  article  717,  Penal  Code; 
Baker  v.  State  (Tex.  Cr.),  81  S.  W.  1216,  holding  that  it  is  not  neces- 
sary to  charge  contents  of  article  717,  Penal  Code,  where  defendant 
assaulted  deceased  with  intention  to  kill  and  with  a  deadly  weapon; 
Honeywell  v.  State,  40  Tex.  Cr.  201,  49  S.  W.  587,  holding  where  evi- 
dence shows  that  defendant  in  sudden  quarrel  struck  deceased  with 
rock,  court  should  charge  that  jury  could  convict  only  if  weapon  used 
was  deadly  or  manner  of  use  was  likely  to  produce  death;  Grif&n  v. 
State,  40  Tex.  Cr.  316,  76  Am.  St.  Bep.  723,  50  S.  W.  368,  holding  if 
weapon  used  was  not  likely  to  produce  death,  conviction  of  murder 
may  be  had  only  when  manner  of  its  use  was  likely  to  produce  death. 


1023  NOTES  ON  TEXAS  BEPOBTS.    34  Tex.  Cr.  446-456 

Stick  Incli  Thick  and  Two  and  a  Half  Feet  Lang  used  as  bludgeon 
ia  not  deadly  weapon. 

See  note,  21  L.  B.  A.  (n.  a.)  505. 

« 

34  Tex.  Or.  446-448,  30  8.  W.  1067,  JOSEF  ▼.  STATE. 

In  Case  of  Infanticide  to  Establish  Corpus  Delicti  proof  must  show 
that  the  child  was  bom  alive. 

Approved  in  McCowan  v.  State,  51  Tex.  Cr.  208,  100  S.  W.  1159,  fol- 
lowing rule.    See  note,  68  L.  B.  A.  40,  48. 

34  Tex.  Cr.  448-453,  31  8.  W.  368,  BLAIN  ▼.  STATE. 

Question  of  Change  of  Venue  is  Solely  for  Determination  of  Court, 
and  where  evidence  rejected  on  hearing  of  motion  was  record  evi- 
dence, appellate  court  can  consider  same  and  give  it  effect  it  should 
huve  had  in  lower  court. 

Approved  in  Bed  v.  State  (Tex.  Cr.),  53  S.  W.  619,  holding  change 
of  venue  properly  denied  where  prejudice  against  accused  existed 
in  only  one  town  from  which  no  jurors  had  been  summoned. 

In  Trial  for  Bobbery,  It  is  No  Defense  That  Money  taken  was  money 
which  party  robbed  had  won  from  defendant  in  gambling. 

Approved  in  Carroll  v.  State,  42  Tex.  Cr.  31,  57  S.  W.  100,  holding 
defendant  has  no  richt  to  take  money  by  force  from  person  who 
had  won  it  from  him  by  gambling;  Webb  v.  State  (Tex.  Cr.),  60  S. 
W.  962,  robbery  may  be  committed  in  gambling  game  with  cards. 

On  Motion  of  Change  of  Venue,  the  Orders  and  Judgments  of  the 
court  granting  defendant  changes  of  venue  in  other  previous  cases 
on  account  of  prejudice  against  him  in  county  are  admissible  in  evi- 
dence. 

Distinguished  in  Moore  v.  State,  49  Tex.  Cr.  508,  509,  96  S.  W.  325, 
326,  holding  condition  and  state  of  feeling  in  the  county  at  a  prior 
term  of  court  is  not  the  criterion  of  the  condition  and  state  of  feeling 
at  a  subsequent  term. 

Description  of  Money  is  Sufficient  in  Indictment  for  Bobbery  which 
describes  such  money  as  "two  hundred  and  twenty-five  ($225)  dollars^ 
lawful  and  current  money  of  the  United  States  of  America." 

Approved  in  Parrent  v.  State  (Tex.  Cr.),  76  S.  W.  475,  following 
rule;  State  v.  Quackenbush,  98  Minn.  518,  108  N.  W.  955,  holding 
good  and  lawful  money,  and  current  under  laws  of  the  state,  means 
good  lawful  money  such  as  is  in  common  circulation  in  the  community 
and  is  sufficient. 

34  Tex.  Cr.  453^56,  30  &  W.  1070,  SINCLAIB  ▼.  STATE. 

Statute  Bequires  That  Where  the  Defendant  or  His  Counsel  Sug- 
gests that  he  bears  a  different  name  from  that  stated  in  the  indict- 
ment, the  indictment  be  corrected  by  inserting  therein  the  name  of 
the  defendant  suggested  by  himself,  and  th^t  the  style  of  the  case 
be  changed  so  as  to  give  his  true  name. 

Approved  in  Popinaw  v.  State,  52  Tex.  Cr.  409,  107  S.  W.  350,  hold- 
ing statute  mandatory  and  reversible  error  to  refuse  to  comply  with 
its  provisions. 

Application  for  Continuance  is  Properly  Befused  where  there  is  no 
probability  that  absent  witness  will  ever  be  obtained,  etc. 

Approved  in  Anderson  v.  State,  53  Tex.  Cr.  344,  110  S.  W.  55,  ap- 
plying rule  to  where  absent  witness  was  a  fugitive  from  justice  and 
his  whereabouts  unknown. 
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34  Tex.  Or.  456-460,  SO  S.  W.  1073,  VAN  DUSEN  ▼.  STATE. 

In  Trial  for  Slander,  Where  Alleged  Slander  consisted  in  defend- 
ant's statement  that  he  had  caught  venereal  disease  from  prosecu- 
trix, it  is  error  to  exclude  testimony  of  witnesses  showing  that  they 
bad  had  carnal  intercourse  with  prosecutrix  prior  to  alleged  slander. 

Distinguished  in  Jaekson  v.  State,  42  Tex.  Cr.  498,  60  S.  W.  964, 
where  defendant  in  trial  for  slander  had  stated  that  he  had  had  in- 
tercourse with  prosecutrix,  evidence  that  others  had  made  same  state- 
ment is  inadmissible. 

In  Prosecutlona  for  Slander,  the  Oiift  of  tlie  Offense  is  the  imputa- 
tion of  want  of  chastity  on  part  of  female. 

Approved  in  Rainwater  v.  State,  46  Tex.  Cr.  497,  81  S.  W.  39,  hold- 
ing error  in  prosecution  for  slander  of  female,  to  refused  requested 
charge  that  before  jury  can  convict  they  must  believe  beyond  reason- 
able doubt  that  defendant  maliciously  and  wantonly  uttered  alleged 
false  words. 

84  Tex.  Or.  460-465,  31  &  W.  376,  DAXTD  v.  STATE. 

Indictment  for  Passing  Forged  Instrument  setting  out  alleged  forged 
railroad  time-check  in  haec  verba,  and  following  it  with  proper  ex- 
planatory statements  and  innuendoes,  sets  out  instrument  sufficient 
to  support  pecuniary  obligation,  and  is  sufficient  to  charge  forgery. 

Approved  in  Joiner  v.  State,  48  Tex.  Cr.  362,  87  S.  W.  1040,  hold- 
ing indictment  sufficient  where  the  allegations  are  not  very  clear,  but 
taking  all  allegations  together  there  was  no  contradiction  or  incon- 
gruity; Joiner  v.  State,  46  Tex.  Cr.  411,  80  S.  W.  532,  holding  where 
evidence  showed  that  at  time  of  presentation  of  voucher  at  bank  it 
was  signed,  that  such  matter  should  have  been  explained  by  proper  aver- 
ments; Robinson  v.  State,  35  Tex.  Cr.  56,  60  Am.  St.  Rep.  22, 43  S.  W.  527, 
holding  indictment  for  forgery  should  set  out  character  of  forged  in- 
strument and  in  what  forgery  consisted;  Womble  v.  State,  39  Tex. 
Cr.  26,  44  S.  W.  828,  holding  indictment  for  forgery  of  order  should 
allege  by  proper  innuendo  object  and  purpose  of  such  order;  Cagle 
V.  State,  39  Tex.  Cr.  112,  44  S.  W.  1098,  holding  extrinsic  averments 
must  be  made  in  indictment  where  instrument  itself  does  not  purport 
pecuniary  obligation;  Beasley  v.  State,  39  Tex.  Cr.  690,  47  S.  W.  992, 
holding  indictment  charging  forgery  of  railroad  agent's  name  should 
allege  his  agency;  Scott  v.  State,  40  Tex.  Cr.  107,  48  S.  W.  523,  hold- 
ing explanatory  allegations  should  be  made  in  indictment  where  in- 
strument on  face  is  not  subject  of  forgery;  Naseto  v.  State  (Tex.  Cr.), 
32  S.  W.  699,  holding  indictment  for  defrauding  bank  is  fatally  de- 
fective unless  it  states  whether  bank  is  individual  or  corporation; 
Hutton  V.  State  (Tex.  Cr.),  38  S.  W.  209,  holding  defective,  indictment 
for  passing  forged  instrument  as  true  to  transfer  company  which 
fails  to  allege  that  company  was  partnership  corporation.  See  note, 
54  L.  R.  A.  796. 

Time  Oheck  Issued  by  Section  Foreman  of  Railroad  Oompany  which 
shows  number  of  days  the  party  had  worked,  the  rate  of  wages  and 
the  deductions  for  board  is  subject  of  forgery  when  aided  by  proper 
extrinsic  averments  showing  custom  of  railroad  company  to  honor 
such  checks. 

Approved  in  Goodman  v.  People,  228  111.  161,  81  N.  E.  832,  holding 
instrument,  that  is  void  or  without  apparent  legal  efficacy  on  its  face, 
or  which  is  not  shown  by  proper  averment  of  extrinsic  facts  to  be 
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capable  of  affecting  rights  of  another,  cannot  be  subject  of  forgery. 
Miscellaneous. — Overly  v.  State,  34  Tex.  Cr.  502,  31  8.  W.  378,  cited 
as  showing  proper  indictment  for  forgery  of  railroad  ticket. 

34  Tex.  Cr.  465-468,  31  B,  W.  171,  EX  PARTE  SPEAGLE. 

Where  Iiocal  Option  Election  is  for  Entire  County,  or  for  any  justice 
precinct  in  county  in  its  entirety,  or  for  any  town  or  city  therein,  it 
is  not  necessary  to  set  forth  metes  and  bounds  thereof,  either  in 
minutes  of  commissioners'  court  or  in  notice  to  be  given  for  election, 
and  such  description  is  necessary  only  when  election  is  for  some  sub- 
division of  county,  distinct  and  different  from  justice  precinct  or 
town  or  city. 

Approved  in  Williams  v.  State,  35  Tex.  Cr.  53,  31  S.  W.  654,  hold- 
ing commissioners'  court  may  order  local  option  election  for  two 
justice  precincts,  describing  same  by  metes  and  bounds;  Nichols  v. 
State,  37  Tex.'Cr.  546,  40  S.  W.  268,  holding  order  declaring  result 
of  local  option  election  for  justice  precinct  need  not  set  out  metes 
and  bounds;  dissenting  opinion  in  Ex  parte  Heyman,  45  Tex.  Cr.  548, 
78  S.  W.  356,  majority  holding  attempt  to  create  other  localities  where 
local  option  can  be  voted  upon  without  constitutional  warrant  is  di- 
rect violation  of  provision  of  constitution  regulating  local  option. 

Where  Election  is  Ordered  for  Entire  Justice  Precinct,  it  is  only 
necessary  to  describe  the  precinct  by  its  number. 

Approved  in  Williams  v.  Davidson  (Tex.  Civ.),  70  S.  W.  988,  ar- 
guendo. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Tolbert,  44  Tex.  Civ.  12, 
101  S.  W.  1016,  holding  petition  for  election  upon  local  stock  law 
must  describe  the  boundaries  of  justice  precinct  in  which  such  elec- 
tion is  to  be  held  and  it  is  not  sufficient  if  it  is  only  designated  by 
number. 

34  Tez.  Cr.  469-470,  31  &  W.  372,  THOBNTON  ▼.  STATE. 

In  Trial  for  Fraudulently  Diq;K>6lng  of  Mortgaged  Property,  it  is  no 
defense  that  mortgage  had  been  filed  with  county  clerk,  and  that 
consequently  purchaser  took  with  notice  of  mortgage,  and,  therefore, 
disposition  could  not  have  been  with  intent  to  defraud. 

Approved  in  Briggs  v.  State  (Tex.  Cr.),  44  S.  W.  491,  that  defend- 
ant told  purchaser  of  mortgage  is  no  defense  to  prosecution  for 
fraudulently  disposing  of  mortgaged  property. 

34  Tez.  Cr.  470-472,  31  8.  W.  372,  ADAMS  ▼.  STATR 
In  Trial  for  Theft  of  Horse,  Thongli  No  Witness  Saw  Defendant  in 

act  of  taking  possession  of  horse,  if  testimony  places  defendant  in 
juxtaposition  to  the  main  fact,  which  is  act  of  taking,  failure  of  court 
to  charge  on  circumstantial  evidence  is  not  calculated  to  injure  de- 
fendant's rights,  and  is  not  reversible  error. 

Approved  in  Crews  v.  State,  34  Tex.  Cr.  544,  31  S.  W.  375,  apply- 
ing rule  in  murder  case;  Cabrera  v.  State,  56  Tex.  Cr.  150,  118  S.  W. 
1057,  holding  in  prosecution  for  murder  where  all  the  testimony  for 
state  was  positive  that  it  placed  appellant  in  such  juxtaposition  to 
crime  as  to  exclude  any  other  issue  than  that  of  positive  testimony; 
State  V.  Foster,  14  N.  D.  568,  105  N.  W.  940,  holding  that  it  is  only 
when  a  conviction  is  sought  upon  circumstantial  evidence  alone  that 
the  trial  court  is  required  to  charge  the  law  relating  thereto;  Shaw 
V.  State  (Tex.  Cr.),  33  S.  W.  1084,  holding  charge  on  circumstantial 
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eyidenee  nnneeessary  when  evidence  places  defendant  in  jaxtaposition 
to  offense;  Pace  v.  State,  41  Tex.  Cr.  209,  51  S.  W.  954,  holding  charge 
on  circumstantial  evidence  unnecessary  where  defendant  admits  pos- 
session of  stolen  property  but  attempts  to  justify  manner  of  obtain- 
ing it.    See  notes,  97  Am.  St.  Bep.  793;  69  L.  B.  A.  214. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
171,  118  S.  W.  1068,  majority  holding  in  prosecution  for  murder  where 
all  the  testimony  for  state  was  positive  that  it  placed  appellant  in 
such  juxtaposition  to  crime  as  to  exclude  any  other  issue  than  that 
of  positive  testimony;  Davis  v.  State,  45  Tex.  Cr.  135,  74  S.  W.  544, 
holding  on  trial  for  theft  of  cow,  where  it  appeared  that  three  days 
after  cow  was  missed  defendant  was  seen  leading  her  in  broad  day- 
light that  it  did  not  place  defendant  in  such  juxtaposition  as  to 
original  taking  as  not  to  require  charge  upon  circumstantial  evi- 
dence. 

Where  Defendant^  in  Trial  for  Hone  Theft,  Baises  Issue  of  his  in- 
sanity, objection  to  testimony  of  deputy  sheriff  as  to  acts  and  con- 
duct of  defendant  while  in  jail  on  such  issue,  and  that  he  read  letters 
written  by  defendant  while  in  jail,  and  that  from  such  acts,  conduct, 
and  letters  he  believed  that  defendant  was  sane,  on  ground  that  de- 
fendant was  under  arrest  and  had  not  been  warned,  and  that  letters 
were  not  produced  or  their  loss  accounted  for,  is  not  tenable  where 
no  specific  act  or  conduct,  nor  contents  of  any  letter  was  put  in  evi- 
dence. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  622,  626,  117  S.  W.  867, 
869,  following  rule;  Barth  v.  State,  39  Tex.  Cr.  386,  73  Am.  St.  Rep. 
940,  46  S.  W.  230,  acts  and  conduct  of  defendant  while  in  jail  are 
admissible  against  him  on  issue  of  insanity;  Burt  v.  State,  38  Tex. 
Cr.  439,  40  S.  W.  1003,  holding  that  opinion  regarding  defendant's 
sanity  was  based  on  his  acts  while  in  jail  is  admissible  in  evidence 
in  murder  trial.     See  notes,  39  L.  B.  A.  320;  38  L.  B.  A.  737. 

In  Trial  for  Horse  Theft,  Depnty  Sheriff  was  not  Authorized  to  give 
in  evidence  his  opinion  as  to  sanity  of  defendant,  unless  he  had  pre- 
viously disclosed  facts'  upon  which  he  predicated  his  opinion  as  to 
defendant's  sanity  or  insanity. 

Approved  in  Williams  v.  State,  37  Tex.  Cr.  353,  39  S.  W.  689,  non- 
expert may  give  opinion  as  to  defendant's  sanity  when  facts  on 
which  opinion  is  based  are  stated;  Hurst  v.  State  (Tex.  Cr.),  40  S. 
W.  264,  holding  acts  and  conduct  of  defendant  while  in  jail  ad- 
missible against  him  on  issue  of  insanity;  Cannon  v.  State,  41  Tex. 
Cr.  486,  56  S.  W.  359,  holding  sheriff  may  give  opinion  as  to  defend- 
ant's sanity  based  on  conduct  while  in  jail.  See  note,  38  L.  B.  A. 
723,  735. 

In  Trial  for  Horse  Theft»  if  Contents  of  Letter  had  Been  Offered 
in  evidence,  objection  thereto  should  be  sustained,  unless  loss  or  de- 
struction of  such  letter  had  previously  been  shown,  but  such  objection 
is  not  tenable  where  bill  of  exceptions  does  not  show  that  contents 
of  any  letter  were  adduced. 

Approved  in  Ford  v.  State  (Tex.  Cr.),  56  S.  W.  338,  holding  con- 
tents of  letter  cannot  be  proved  in  trial  for  murder  without  produc- 
ing or  accounting  for  original. 

84  Tex.  Cr.  472>473,  31  8.  W.  380,  MUNOS  ▼.  STATE. 

Motion  for  New  Trial  In  Burfi^ary  Case,  on  ground  that  after  jury 
had  retired,  one  of  jurors  procured  and  read  volume  of  Texas  Be- 
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ports,  rapported  by  affidavit  of  juror  that  after  lie  had  read  report 
of  ease  similar  to  that  on  trial,  be  agreed  to  eonviction,  will  not  be 
granted  where  it  is  not  shown  how  decision  affected  mind  of  juror 
or  how  defendant  was  injured. 

Approved  in  Long  v.  State,  48  Tex.  Cr.  184,  88  S.  W.  207,  holding 
allusion  as  to  how  jury  stood  on  previous  trial  hj  juror  would  not 
authorize -reversal;  Camp  v.  State  (Tex.  Cr.),  57  S.  W.  &7,  holding 
that  jury  read  report  of  case  construing  section  of  Penal  Code  other 
than  section  under  which  defendant  was  prosecuted  is  not  error. 

34  Tex.  Or.  476,  31  8.  W.  380,  BLAOEWEUi  ▼.  STATE. 

In  Prosecution  for  Unlawfully  Carrying  Pistol  Where  Defense  was 
that  defendant  was  not  liable,  because  he  was  a  traveler,  the  mere 
statement  that  he  was  going  to  his  home  in  an  adjoining  county  is 
not  sufficient  to  constitute  him  a  traveler. 

Approved  in  Harris  v.  State  (Tex.  Cr.),  77  S.  W.  611,  holding  evi- 
dence that  defendant  had  gone  a  short  distance  from  one  county  to 
another  waa  not  sufficient. 

34  Tez.  Or.  479-181,  31  S.  W.  881,  MATHEWS  ▼.  STATE. 

There  nrast  be  Specific  Intent  to  Bape  to  Constitate  Crime  of  us- 
sault  with  intent  to  rape. 

Approved  in  Cotton  v.  State,  52  Tex.  Cr.  58,  105  S.  W.  187,  and  Col- 
lins V.  State,  52  Tex.  Cr.  458,  107  S.  W.   853,  both  following  rule. 

34  Tex.  Or.  481-483,  31  S.  W.  170,  THOMAS  ▼.  STATE. 

In  Trial  for  Assault  With  Intent  to  Murder,  charge  in  regard  to 
provoking  difficulty,  when  not  warranted  by  evidence,  is  reversible 
error. 

Approved  in  Teel  v.  State  (Tex.  Cr.),  69  S.  W.  533,  Peer  v.  Stste 
(Tex.  Cr.),  67  S.  W.  501,  and  KoUer  v.  State,  36  Tex.  Cr.  600,  38  8. 
W.  45,  all  reaffirming  rule;  Halsford  v.  State,  53  Tex.  Cr.  45,  108  S. 
W.  382,  holding  upon  trial  for  assault  with  intent  to  murder  where 
there  was  no  evidence  of  express  malice  it  was  error  to  submit  law  on 
such  subject;  McCandless  v.  State,  42  Tex.  Cr.  65,  57  8.  W.  675,  hold- 
ing charge  on  provoking  difficulty  is  reversible  error  if  unsupported 
by  evidence;  Allphin  v.  State  (Tex.  Cr.),  33  S.  W.  223,  holding  in 
trial  for  carrying  pistol,  charge  assuming  that  defendant  carried 
pistol,  in  absence  of  evidence  showing  such  fact,  is  error;  Glaze  v. 
State  (Tex.  Cr.),  45  S.  W.  906,  charge  on  provoking  difficulty  should 
not  be  given  in  absence  of  evidence  showing  provocation. 

34  Tez.  Or.  483-488,  31  &  W.  382,  BEEVES  ▼.  STATE. 

In  Ttial  for  Manslaughter,  Charge  That  Jury  are  not  to  Consider 
any  law  addressed  to  them  by  counsel  in  argument,  whether  appli- 
cable to  case  or  not,  is  error. 

Approved  in  Patterson  v.  State  (Tex.  Cr.),  60  S.  W.  560,  holding 
jury  should  be  allowed  to  hear  full  argument  of  case;  Spangler  v. 
State,  42  Tex.  Cr.  253,  61  S.  W.  322,  holding  refusal  to  allow  counsel 
to  argue  case  before  jury  is  reversible  error. 

Distinguished  in  Martin  v.  State  (Tex.  Cr.),  41  S.  W.  621,  holding 
to  charge  that  jury  are  to  receive  law  from  court  independent  of  law 
read  by  counsel  is  not  error  where  what  law  was  read  to  jury  is  not 
shown;  liuke  v.  El  Paso  (Tex.  Civ.),  60  S.  W.  365,  holding  to  instruct 
jury  in  civil  case  to  disregard  law  read  in  argument  is  not  error. 
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Words  "JnstUled  in  BeUerlng^  When  TTsed  by  Court  in  Charging 
Self-defense  are  calculated  to  mislead  and  confuse  the  jury. 

Distinguished  in  Francis  v.  State,  44  Tex.  Cr.  250,  251,  70  S.  W.  753, 
783,  holding  word  "just"  was  synonymous  with  "reasonable"  and  did 
not  qualify,  limit  or  contradict  terms  "reasonable  grounds"  as  used  in 
charge  on  self-defense.    See  note,  3  L.  B.  A.  (n.  s.)  539. 

On  Trial  for  Manslaughter  It  is  Error  to  Exclude  Evidence  of  com- 
municated threats  where  evidence  is  conflicting  as  to  who  was  the 
aggressor. 

Approved  in  State  v.  Gaylord,  70  S.  C.  417,  50  S.  E.  21,  following 
rule;  Pape  v.  State,  54  Tex.  Cr.  464,  113  S.  W.  760,  applying  rule  to 
uncommunicated  threats,  and  holding  when  such  threats  are  discov- 
ered after  trial  they  are  sufficient  upon  which  to  grant  new  trial.  See 
note,  3  L.  B.  A.  (n.  s.)  526. 

84  Tex.  Cr.  489-490,  31  8.  W.  385,  USFTWICH  ▼.  STATE. 

Where  Circumstantial  Evidence  is  Relied  upon  for  Conviction  it  is 
reversible  errpr  to  fail  to  charge  thereon. 

Approved  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  178, 
118  S.  W.  1072,  majority  holding  where  testimony  for  state  was  posi- 
tive that  it  placed  appeUant  in  such  juxtaposition  to  crime  as  to  ex- 
clude any  other  issue  than  that  of  positive  testimony.  See  note,  69 
L.  E.  A.  194,  212. 

Distinguished  in  Cabrera  v.  State,  56  Tex.  Cr.  149,  118  S.  W.  1057, 
holding  where  testimony  for  state  was  positive  that  it  placed  appel- 
lant in  such  juxtaposition  to  crime  as  to  exclude  any  other  issue. 

34  Tex.  Cr.  490-494,  30  8.  W.  1069,  31  &  W.  664,  JONES  ▼.  STATE. 

To  Justify  Conviction  on  Circumstantial  Evidence,  evidence  must 
not  only  be  consistent  with  defendant's  guilt,  but  it  must  be  incon- 
sistent with  every  other  rational  conclusion. 

Approved  in  Baldez  v.  State,  37  Tex.  Cr.  415,  35  S.  W.  665,  and 
Trevino  v.  State,  38  Tex.  Cr.  68,  41  S.  W.  609,  both  reaffirming  rule; 
Harris  v.  State,  34  Tex.  Cr.  496,  31  S.  W.  389,  holding  failure  to 
charge  that  circumstantial  evidence  must  be  consistent  with  defend- 
ant's guilt  and  inconsistent  with  every  other  reasonable  hypothesis 
is  error;  Smith  v.  State,  35  Tex.  Cr.  621,  33  S.  W.  339,  holding,  to 
justify  conviction,  circumstantial  evidence  must  be  inconsistent  with 
defendant's  innocence;  Lane  v.  State  (Tex.  Cr.),  45  S.  W.  694,  holding 
charge  en  circumstantial  evidence  insufficient  under  rule. 

Distinguished  in  Crow  v.  State,  37  Tex.  Cr.  300,  39  S.  W.  575,  hold- 
ing sufficient  charge  that  circumstantial  evidence  must  establish  that 
d«f endant  and  no  other  committed  offense. 

Whore  Evidence  is  Entirely  Circumstantial,  Its  Failure  to  Charge  on 
law  of  such  evidence  is  reversible  error. 

Approved  in  Early  v.  State,  50  Tex.  Cr.  351,  97  S.  W.  86,  following 
rule;  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  173,  183,  118 
S.  W.  1070,  1075,  majority  holding  where  testimony  was  positive  it 
placed  appellant  in  such  juxtaposition  to  crime  as  to  exclude  any 
other  issue  than  that  of  positive  testimony.  See  note,  69  L.  B.  A. 
202,  216. 

Distinguished  in  Henderson  v.  State,  50  Tex.  Cr.  268,  96  S.  W.  38, 
holding  that  there  was  reasonable  hypothesis  consistent  with  inno- 
cence of  defendant  in  charge  that  was  in  usual  form  and  which  eon- 
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eluded,  "that  the  accused  and  no  other  person  committed  the  offenbe 
charged." 

Px^cipla  That  Circumstantial  Evidence  mngt  Extend  to  every  other 
reasonable  hypothesis  or  doubt  of  defendant's  guilt  does  not  apply 
when  act  is  proved  by  direct  testimony  and  all  that  remains  to  be 
proved  is  intent. 

Approved  in  Beason  v.  State,  43  Tex.  Or.  447,  67  S.  W.  98,  69  L. 
B.  A.  193,  following  rule.    See  note,  97  Am.  St.  Bep.  785. 

34  Tex.  Or.  494-496,  31  8.  W.  888,  HABBIS  ▼.  STATE. 

On  Trial  for  Horse  Theft»  Where  Evidence  was  Adduced  as  to  Theft 
of  Saddle  at  same  time  it  was  only  a  harmless  error  to  fail  to  limit 
evidence  as  to  saddle  where  there  was  no  danger  that  jury  would  con- 
vict defendant  for  theft  of  saddle. 

Approved  in  Long  v.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  following 
rule;  Brittain  v.  State,  47  Tex.  Cr.  603,  85  S.  W.  281,  holding  in  prose- 
cution for  manslaughter  it  was*  not  necessary  for  court  to  limit  tes- 
timony that  defendant  had  been  a  prostitute  as  jury  was  not  likely 
to  use  same  for  any  other  reason  than  to  affect  defendant's  credi- 
bUity  as  witness. 

Where  Evidence  is  Entirely  Circumstantial  a  Charge  upon  Such 
Subject  which  fails  to  state  that  the  evidence  must  exclude  every 
reasonable  hypothesis  save  that  of  the  guilt  of  defendant  is  insuffi- 
cient. 

See  note,  97  Am.  St.  Bep.  794. 

34  Tex.  Cr.  497-498,  81  &  W.  882,  HABBIS  ▼.  STATE. 

Under  Indictment  for  Bobbery  Describing  Money  Taken  as  twenty 
dollars  paper  money,  current  money  of  the  United  States,  state  could 
prove  taking  of  any  number  of  currency  dollars  of  United  States  up 
to  twenty  dollars. 

Approved  in  White  v.  State  (Tex.  Cr.),  57  S.  W.  101,  holding  in 
trial  for  robbery,  state  need  not  prove  that  all,  but  may  prove  that 
any  part,  of  money  taken  was  currency  money  of  United  States; 
Spencer  v.  State  (Tex.  Cr.),  55  S.  W.  58,  holding  indictment  for  theft 
of  money  from  person,  describing  money  as  lawful  currency,  suffi- 
ciently describes  it. 

34  Tex.  Cr.  498-600,  31  8.  W.  388,  liffUNSON  ▼.  STATE. 

On  Trial  for  Burglary,  Where  Conspiracy  has  Been  Established,  tes- 
timony that  one  of  the  conspirators  was  afterward  found  in  posses- 
sion of  fruits  of  crime  is  admissible  against  all. 

Approved  in  Henderson  v.  State,  50  Tex.  Cr.  267,  96  S.  W.  38,  and 
McParland  v.  State,  45  Tex.  Cr.  250,  75  S.  W.  789,  both  following  rule. 

Where  Juror,  Who  has  Been  Challenged,  is  Impaneled  and  Sworn 
by  mistake  the  refusal  of  the  court  to  stand  him  aside  is  harmless 
error,  in  absence  of  any  showing  of  bias  or  prejudice  of  such  juror. 

Approved  in  West  v.  State,  54  Tex.  Cr.  598,  114  S.  W.  143,  follow- 
ing rule;  Goodman  v.  People,  228  HI.  162,  81  N.  £.  833,  holding  an 
instrument  that  is  not  shown  by  proper  averment  of  extrinsic  facts 
to  be  capable  of  affecting  the  rights  of  another  cannot  be  the  subject 
of  forgery. 

84  Tex.  Cr.  600-603,  81  S.  W.  877,  OVEBLY  ▼.  STATE. 

Where  It  Appears  in  Trial  for  Forgery  of  Ballroad  Ticket  that  it 
is  of  no  value  without  insertion  of  some  name  in  blank  space  for 
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destination,  and  without  being  stamped,  if  forgerj  consisted  in  inser- 
tion of  point  of  destination  and  placing  stamp  on  ticket,  these  mat- 
ten  should  be  distinctly  averred  in  indictment  before  proof  thereof 
could  be  admitted. 

Approved  in  Robinson  v.  State,  35  Tex.  Gr.  56,  60  Am.  St.  Bep.  22, 
43  S.  W.  527,  holding  indictment  for  forgery  of  railroad  ticket  should 
allege  character  of  forgery  and  in  what  it  consisted. 

34  Tez.  Cr.  603-507,  31  8.  W.  889,  BOZEMAN  ▼.  STATE. 

In  Trial  for  Bape,  There  is  No  Error  in  refusing  to  entertain  de- 
fendant's motion  to  require  state  to  produce  and  examine  alleged  in- 
jured party  as  witness. 

Approved  in  State  v.  Barrett,  33  Or.  199,  54  Pac.  809,  holding  state 
not  bound  to  call  all  obtainable  witnesses  present  at  time  to  prove 
entire  transaction. 

34  Tez.  Cr.  508-611,  31  B.  W.  891,  DE  ALBERTS  ▼.  STATE. 

In  Trial  for  Forgery,  Where  Indictment  Sets  Out  by  Its  Tenor  a 
draft  on  First  National  Bank,  and  on  left  side  of  draft  were  letters 
''F.  N.  B.,"  there  is  no  error  in  allowing  state  to  introduce  draft  with 
letters  "F.  N.  B."  printed  in  shape  of  monogram  on  left-hand  side. 

Approved  in  Crayton  v.  State,  47  Tex.  Cr.  91,  80  S.  W.  840,  holding 
in  prosecution  for  forgery  of  certain  bond  which  was  set  out  in  in- 
dictment that  court  did  not  err  in  admitting  in  evidence  the  said 
bond  with  certain  indorsements  thereon  not  set  out  in  indictment  as 
they  did  not  constitute  any  part  of  the  forgery;  Leslie  v.  State  (Tex. 
Cr.),  47  S.  W.  368,  holding  there  is  no  variance  between  indictment 
alleging  instrument  indorsed  by  "S."  to  be  act  of  "P." 

Drunkenness  is  No  Ezcuae  for  Crime,  bnt  Evidence  of  Temporary 
Insanity  produced  by  long-continued  use  of  liquor  entitles  accused  to 
acquittal. 

•Approved  in  Stokes  v.  State  (Tex.  Cr.),  70  S.  W.  95,  holding  in 
prosecution  for  theft  where  there  was  no  proof  that  defendant  was 
insane  from  long-continued  use  of  alcohol,  the  court  was  not  required 
to  charge  thereon.    See  note,  36  L.  B.  A.  479,  483. 

34  Tez.  Cr.  513-514,  31  8.  W.  395,  KEIZEWETTEB  ▼.  STATE. 
Where  One  Party  Builds  a  Fence  upon  the  Land  of  Another  and  % 

third  party  pulls  the  fence  down,  in  order  to  hold  this  latter  party 
liable  for  the  statutory  offense,  the  indictment  must  negative  the  want 
of  consent  of  owner  of  land  inclosed  by  the  fence  as  well  as  the  want 
of  consent  of  the  builder. 

Distinguished  in  Pate  v.  State,  54  Tex.  Cr.  492,  113  S.  W.  758,  hold- 
ing on  trial  for  unlawfully  injuring  fence  of  another  that  informa- 
tion was  sufficient  that  alleged  ownership  of  fence  in  surviving  wife 
of  community  estate,  although  proof  showed  there  were  children 
left  by  husband. 

34  Tez.  Cr.  614-616^  31  8.  W.  393,  WYIiEY  ▼.  STATE. 

Information  Charging  Arson  Should  Allege  Ownership  of  House  in 
Person  who  is  in  possession  and  has  ostensible  ownership  of  such  house 
and  parol  evidence  is  admissible  to  prove  such  ownership. 

Approved  in  Heard  v.  State,  116  Tenn.  716,  94  S.  W.  606,  following 

rule. 

Distinguished  in  Goldsmith  v.  State,  46  Tex.  Cr.  558,  81  S.  W.  711, 
holding  in  prosecution  for  arson,  where  property  affected  ia  private 
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property  unoccupied,  it  is  necessary  to  prove  ownership  by  introduc- 
tion in  evidence  of  the  deed  to  the  owner. 

34  Tez.  Or.  616-^19,  68  Am.  St.  Bep.  720,  81  8.  W.  394,  BAXTER  ▼• 
STATE. 

On  Trial  of  a  Hnaband  for  Slander  of  His  Wife,  where  evidence 
showed  that  he  had  repeated  acts  of  carnal  intercourse  with  her  pre- 
vious to  their  marriage,  statement  by  him  that  he  had  been  deceived 
and  that  child  born  a  month  after  marriage  was  not  his,  etc.,  is  not 
Blander. 

Distinguished  in  Stayton  v.  State,  45  Tex.  Gr.  208,  108  Am.  St.  Bep. 
988,  78  S.  W.  1072,  holding  statute  on  subject  of  slander  is  all-em- 
bracing and  includes  slanders  perpetrated  by  husband  against  wife. 

Hosband  and  Wife  sball  not  Testify  Against  Ea6h  Otber  except  in 
criminal  prosecution  for  act  of  personal  violence  by  one  against  the 
other. 

Approved  in  State  v.  Burt,  17  S.  D.  10,  106  Am.  St.  Bep.  759,  94 
N.  W.  410,  62  L.  B.  A.  172,  applying  rule  in  prosecution  for  incest; 
Knapp  V.  State,  54  Tex.  Cr.  635,  130  Am.  St.  Bep.  903,  114  S.  W.  837, 
holding  first  wife  cannot  be  used  against  her  husband  in  prosecution 
for  bigamy. 

Distinguished  in  Bice  v.  State,  54  Tex.  Cr.  166,  112  S.  W.  307, 
holding  declarations  implicating  husband  in  administering  poison 
made  by  wife  shortly  before  her  death  and  in  his  presence  are  ad- 
missible as  res  gestae  and  dying  declarations. 

84  Tex.  Or.  519-523,  31  &  W.  667,  LEE  ▼.  STATE. 

To  Constitute  an  Assault,  There  mnst  be  the  Commencement  of  an 
Act  which,  if  not  prevented,  would  produce  a  battery. 

Approved  in  Fuller  v.  State,  44  Tex.  Cr.  465,  100  Am.  St.  Bep.  871, 
72  S.  W.  184,  holding  kissing  sign  made  by  defendant  toward  prose- 
cutrix is  not  an  assault. 

Circumstances  of  Case  Do  not  Support  Conviction  for  Aggravated 
Assault  with  gun. 

Approved  in  Spradling  v.  State  (Tex.  Cr.),  71  S.  W.  18,  holding  de- 
fendant not  guilty  of  assault  where  evidence  showed  that  he  went 
into  house  after  threatening  to  shoot  prosecutor  and  took  down  rifle 
but  was  stopped  by  his  wife,  prosecutor  not  having  seen  his  action. 

Distinguished  in  Pace  v.  State  (Tex.  Or.),  79  S.  W.  533,  holding 
pistol  is  a  deadly  weapon,  with  which  an  aggravated  assault  may  be 
committed,  though  it  is  not  cocked. 

34  Tox.  Or.  623-^32,  31  8.  W.  405,  WTLIJAMS  v.  STATE. 

Miscellaneous. — Stewart  v.  State  (Tex.  Or.),  31  S.  W.  407,  cited  as 
being  companion  case  decided  on  same  grounds;  Underwood  v.  State, 
49  Tex.  Cr.  286,  91  S.  W.  572,  to  point  that  where  the  facts  show 
prosecutor  intended  to  part  both  with  title  and  possession  of  money 
the  prosecution  should  have  been  brought  for  swindling  instead  of 
theft. 

34  Tez.  Or.  533-M6,  31  &  W.  373,  CBEW8  v.  STATE. 

On  Trial  for  Murder,  Though  There  was  No  Eye-witness  to  Act  of 
Killing,  yet  when  the  facts  and  circumstances  show  defendant  in  such 
proximity  and  juxtaposition  to  act  of  killing  as  to  make  it  absolutely 
certain  that  he  committed  the  deed  a  charge  on  circumstantial  evi- 
dence is  not  necessary. 
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Approved  in  Cabrera  t.  State,  56  Tex.  Cr.  150,  118  S.  W.  1057, 
following  rule;  State  v.  Foster,  14  N.  P.  568,  105  N.  W.  940,  holding 
that  it  is  only  necessary  to  charge  upon  circumstantial  evidence  when 
the  prosecution  has  sought  conviction  on  that  evidence  alone.  See 
notes,  97  Am.  St.  Bep.  793;  69  L.  B.  A.  214. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex. 
Cr.   172,   118   S.   W.   1069,  majority  following   rule. 

On  Trial  for  the  Murder  of  Hiuband,  W]»ere  It  Appeared  that  de- 
ceased and  his  wife  were  both  shot,  .and  the  wife  killed  and  deceased 
mortally  wounded,  evidence  of  killing  of  wife  was  properly  admitted 
aa  res  gestae. 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  ap- 
plying rule  where  evidence  showed  sister  of  deceased  was  also  killed 
at  same  time.    See  note,  62  L.  B.  A.  311. 

TTp  to  Tim*  of  First  Meeting  There  is  No  Qnestioa  of  **OocUxLg 
Time.** 

See  note,  4  L.  B.  A.  (n.  s.)  165. 

Correct  Charge  in  Abitract  as  to  Insulting  Words  to  Female  Bel- 
atlTO  constituting  adequate  cause,  and  following  it  with  charge  ap- 
plying rule  to  evidence  in  case  raising  issue  of  manslaughter  held 
not  misleading. 

See  note,  4  L.  B.  A.  (n.  s.)  168. 

Miscellaneous. — Cited  in  Oates  v.  State,  51  Tex.  Cr.  450,  103  S.  W. 
860,  to  point  that  in  prosecution  for  murder  in  the  perpetration  of 
robbery,  it  is  not  necessary  that  indictment  charge  wl^o  was  robbed  or 
what  was  being  robbed  of. 

34  Tez.'Cr.  646-^61,  63  Am.  St.  Bep.  722,  31  S.  W.  673,  ANDEBSON 
V.  STATE. 

Corpus  Delicti  in  Trial  for  Murder  may  be  established  by  testi- 
mony of  an  accomplice  corroborated  by  confessions  of  accused,  when 
body  of  deceased,  or  portions  thereof,  have  been  found  and  identified, 
and  it  has  been  established  that  deceased  came  to  his  death  by  cul- 
pable act  or  agency  of  another. 

Approved  in  Follis  v.  State,  51  Tex.  Cr.  190,  101  S.  W.  244,  fol- 
lowing rule;  Gallegos  v.  State,  49  Tex.  Cr.  116,  90  S.  W.  492,  holding 
in  prosecution  for  murder  that  defendant's  confession  to  witness  and 
evidence  of  condition  of  dead  body,  sufficiently  prove  the  corpus 
delicti;  Follis  v.  State,  46  Tex.  Cr.  205,  78  S.  W.  1070,  holding  in 
prosecution  for  murder  where  there  is  no  evidence  outside  of  appel- 
lant's confession  that  the  conviction  cannot  be  sustained;  Frederic- 
son  V.  State,  44  Tex.  Cr.  291,  70  S.  W.  756,  holding  on  trial  for  rape 
of  a  mentally  diseased  female  that  the  corpus  delicti,  is  sufficiently 
proved  by  evidence  that  prosecutrix  was  enceinte  and  confessions 
of  defendant  that  he  did  have  carnal  intercourse  with  her;  Hunter 
V.  State,  34  Tex.  Cr.  604,  31  S.  W.  676,  holding  confession  of  ac- 
cused will  not  support  conviction  unless  corpus  delicti  be  proved; 
Little  V.  State,  39  Tex.  Or.  662,  47  S.  W.  987,  holding  conviction  of 
murder  supported  by  confessions  when  corpus  delicti  established  by 
other  evidence;  Tidwell  v.  State,  40  Tex.  Cr.  41,  47  S.  W.  466,  hold- 
ing confession  may  be  considered  with  other  evidence  to  establish 
corpus  delicti  in  murder  trial;  Davis  v.  State  (Tex.  Cr.),  42  S.  W. 
291,  holding  confessions  supported  by  other  testimony  sufficient  to 
support  conviction  of  assault;  Tidwell  v.  State  (Tex.  Cr.),  47  S.  W. 
467,   holding  confession   may   be   considered   with  other  evidence  ia 


1033  NOTES  ON  TEXAS  BEPORTS.    34  Tex.  Cr.  554r-565 

trial  for  theft  to  establish  corpus  delicti;  Little  y.  State  (Tex.  Gr.), 
47  S.  W.  987,  holding  in  trial  for  murder,  confessions  may  be  considered 
in  connection  with  other  evidence.    See  note,  68  L.  B.  A.  74. 

Witness  cannot  be  Impeached  or  Oontradlcted  as  to  matters  regard- 
ing which  he  has  not  testified. 

See  note,  59  Am.  St.  Bep.  352. 

In  Trial  for  Murder,  Wbere  Witness  Swore  to  an  Alibi,  failure  of 
court  to  charge  on  alibi  is  reversible  error. 

Approved  in  Ballentine  v.  State,  52  Tex.  Cr.  370,  107  S.  W.  647, 
following  rule;  Mattison  v.  State,  54  Tex.  Cr.  516,  114  S.  W.  824, 
holding  where  issue  of  alibi  is  raised  by  defendant  that  it  is  reversi- 
ble error  to  submit  charge  on  self-defense;  Tittle  v.  State,  35  Tex.  Cr. 
97,  31  S.  W.  677,  holding  charge  on  alibi  necessary  in  murder  case 
when  supported  by  evidence;  Territory  v.  Baca,  11  N.  M.  564,  71  Pac. 
462,  holding  that  it  is  duty  of  court  in  criminal  case  to  instruct  jury 
upon  each  theory  of  the  defense. 

Corpus  Delicti  cannot  be  Proved  Alone  by  Confession  of  Accused. 

See  note,  68  L.  B.  A.  51. 

34  Tez.  Cr.  654^65,  31  B.  W.  400,  WEAVES  ▼.  STATE. 

StatesMnts  of  Persons  Testifying  Before  Orand  Jury,  unless  ma- 
terial in  some  respects  to  matter  under  investigation,  cannot  be  basis 
of  perjury. 

Approved  in  McMurtry  v.  State,  38  Tex.  Cr.  525,  43  S.  W.  1012, 
holding  indictment  must  allege  that  false  testimony  given  by  defend- 
ant was  material;  McAvoy  v.  State,  39  Tex.  Cr.  687,  47  S.  W.  1002, 
holding  false  testimony  to  constitute  perjury,  must  be  material.  See 
note,  124  Am.  St.  Bep.  669. 

If  Card  Playing  Occurred  in  Private  Besidence  No  Offense  is  com- 
mitted. 

Approved  in  Lamar  v.  State,  49  Tex.  Cr.  565,  566,  95  S.  W.  511,  fol- 
lowing rule. 

34  Tex.  Or.  565-656»  31  B.  W.  397,  JOHNSON  v.  STATE. 
Indictment  Sufftciently  Averred  tbe  Materiality  of  False  Testimony. 
See  note,  124  Am.  St.  Bep.  670. 

34  Tez.  Or.  660-565,  31  S.  W.  397,  PHIPPS  V.  STATE. 

In  Trial  for  Murder,  Where  Evidence  Shows  that  deceased  was  pre- 
paring to  attack  defendant  at  time  he  was  killed,  charge  which  bases 
defendant's  right  of  self-defense  on  theory  that  deceased  had  made 
an  attack  upon  him  is  error. 

Approved  in  Watson  v.  State,  50  Tex.  Cr.  177,  95  S.  W.  118,  Terry 
V.  State,  45  Tex.  Cr.  273,  76  S.  W.  930,  Curtis  v.  State  (Tex.  Cr.),  69 
S.  W.  264,  and  Stewart  v.  State,  40  Tex.  Cr.  651,  51  S.  W.  907,  all 
following  rule;  Graham  v.  State  (Tex.  Cr.),  61  S.  W.  715,  holding 
erroneous,  charge  on  self-defense  infringing  right  to  act  on  apparent 
danger;  Seeley  v.  State,  43  Tex.  Cr.  68,  63  S.  W.  310,  holding  charge 
making  right  of  self-defense  dependent  on  actual  attack  is  error; 
Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  holding  appearance  of  danger 
of  death  or  serious  bodily  harm  justifies  killing  in  self-defense. 

Distinguished  in  Moore  v.  State,  49  Tex.  Cr.  505,  96  S.  W.  324,  hold- 
ing rule  not  applicable  where  court  fully  charged  upon  law  of  self- 
defense  when  one  is  attacked,  etc.,  and  also  charged  fully  upon 
law  of  self-defense  in  connection   with  threats  and  reasonable  ap* 
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pearances  of  danger,  all  of  which  issues  arose  from  evidence;  Bear- 
den  V.  State,  46  Tex.  Cr.  150,  79  S.  W.  40,  holding,  where  facts 
show  that  the  difficulty  had  actually  begun,  the  appellant  had  slapped 
deceased,  who  thereupon  attacked  him  with  open  knife,  when  de- 
fendant shot  him,  that  the  court  need  not  charge  on  theory  of  reason- 
able apprehension  of  apparent  danger;  Crockett  v.  State,  45  Tex. 
Cr.  281,  77  S.  W.  6,  where  evidence  made  it  an  issue  as  to  whether 
deceased  made  a  demonstration  as  if  to  assault  defendant  with  an 
open  knife,  court  properly  submitted  charge  upon  self-defense  based 
only  upon  actual  danger  as  testified  by  defendant's  witnesses;  Aiken 
V.  State  (Tex.  Cr.),  64  S.  W.  58,  holding  charge  that  if  defendant  be- 
lieved from  any  act  of  deceased  that  he  was  in  danger  of  losing  life 
or  suffering  serious  bodily  harm  he  could  kiU  in  self-defense,  is  correct. 

In  Trial  for  Murder,  Defendant  has  Bight  to  kill  upon  reasonable 
appearance  of  danger  as  it  appeared  to  him  at  time,  and  was  not 
required  to  wait  until  he  was  actually  attacked. 

Beaffirmed  in  Ennis  v.  State  (Tex.  Cr.),  38  S.  W.  999. 

Evidence  of  Habit  of  Deceased  of  Putting  Hands  in  Waistband, 

offered  by  state  to  show  that  alleged  hostile  demonstration  was  result 
of  habit,  is  incompetent  in  absence  of  knowledge  of  such  habit  by 
accused. 

See  note,  3  L.  B.  A.  (n.  s.)  359. 

Defendant  has  Bight  to  Act  npon  Afipaaranca  of  Danger  as  it 

presented  itself  at  time  of  offense. 

Approved  in  Simmons  v.  State,  55  Tex.  Cr.  448,  117  S.  W.  145,  and 
Newman  v.  State  (Tex.  Cr.),  70  S.  W.  954,  Poole  v.  State,  45  Tex.  Cr. 
365,  76  S.  W.  569,  all  following  rule;  Burnett  v.  State,  46  Tex.  Cr.  119, 
79  S.  W.  551,  holding  court  erred  in  admitting  in  evidence  declara- 
tions of  deceased  made  between  first  and  second  difficulty  that  he  had 
abandoned  quarrel,  etc.,  when  defendant  had  no  knowlege  of  such 
declarations;  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  189, 
112  S.  W.  1059,  majority  holding  defendant  could  not  be  injured  by 
charge  the  jury  could  consider  relative  strength  of  parties.  See  note, 
124  Am.  St.  Bep.  1035. 

Motion  for  Continuance  to  Produce  Absent  Witness  Should  be 
Granted  when  such  evidence  would  be  valuable  to  corroborate  defend- 
ant. 

Approved  in  Morgan  v.  State,  54  Tex.  Cr.  547,  113  S.  W.  936,  and 
Dyer  v.  State,  47  Tex.  Cr.  260,  83  S.  W.  194,  both  following  rule.  See 
note,  122  Am.  St.  Bep.  751. 

Miscellaneous. — Phipps  v.  State,  34  Tex.  Cr.  609,  31  S.  W.  657,  same 
case  on  second  appeal. 

34  Tez.  Cr.  588-591,  31  S.  W.  858,  MI8ENEB  ▼.  STATE. 

Indictment  Charging  Perjury  to  have  Been  Committed  by  defendant 
in  testifying  in  civil  suit,  which  does  not  show  that  alleged  false 
statement  of  defendant  was  such  as  would  have  affected  plaintiff's 
right  to  recover  in  such  suit  or  free  defendant  from  liability,  does 
not  show  testimony  to  be  of  sufficient  materiality  to  form  basis  of 
perjury. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  529,  78  S.  W.  699,  fol- 
lowing rule;  McAvoy  v.  State,  39  Tex.  Cr.  687,  47  S.  W.  1002,  holding 
to  constitute  forgery,  false  testimony  must  be  material. 
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34  Tez.  Or.  691-694,  81  &  W.  641,  EX  PASTE  TAYIiOB. 

Where  Alleged  Oronnd  of  Contemi»t  on  Which  BeLator  in  habeas 
corpns  proceedings  was  committed  was  that  he  had  incited  pablica- 
tion  in  newspaper  of  severe  criticism  of  judge's  action  in  matter  tried 
before  him,  judgment  of  court  committing  such  person  for  contempt 
is  void  for  want  of  jurisdiction,  where  it  is  shown  that  person  did  not 
incite  such  publication  or  have  any  knowledge  of  its  publication  until 
he  saw  it  in  print. 

Approved  in  Ex  parte  Duncan,  42  Tex'  Cr.  672,  62  S.  W.  761,  hold- 
ing order  committing  person  for  contempt  invalid  if  court  without 
jurisdiction  of  matter. 

84  Tez.  Cr.  694-^96,  31  &  W.  403,  EX  PABTE  FATHEBEE. 

Homicide  Committed  In  Procuring,  or  Attempting  to  Procure  an 
Abortion  is  not  murder  per  se  under  statute. 

See  note,  90  Am.  St.  Rep.  578. 

Dying  Declarations  are  Inadmissible  to  Show  Defendant  was  Father 
of  his  dying  daughter's  child. 

See  note,  56  L.  B.  A.  374. 

Dying  Declarations  of  Deceased  Accusing  Her  Father  are  Provable 
by  wife  and  mother  who  afterward  has  been  divorced  from  husband. 

See  note,  56  L.  B.  A.  452. 

Sanity  of  Declarant  at  Time  of  Making  Dying  Declaration  must  be 
proved  in  order  to  admit  declarations. 

See  note,  56  L.  B.  A.  404. 

« 

84  Tez.  Cr.  696-^97,  81  8.  W.  401,  DUNBAB  ▼.  STATE. 

In  Misdemeanor  Cases,  Defendant  must  Except  to  Charge  of  Court 
at  the  time,  and  must  ask  such  additional  instructions  as  he  may 
desire;  and,  unless  be  does  so  in  trial  court,  such  charge  will  not  be 
revised  unless  radically  wrong. 

Eeaffirmed  in  O'Docharty  v.  State  (Tex.  Cr.),  57  S.  W.  657. 

84  Tez.  Cr.  697-699,  31  a  W.  404,  SEED  ▼.  STATE. 

If  Person  Alleged  to  be  Owner  In  Indictment  for  Burglary,  lived  in 
one  room  and  had  exclusive  control  and  management  of  such  room 
of  house,  it  would  be  her  house  so  far  as  the  prosecution  of  burglary 
is  concerned. 

Approved  in  Johnson  v.  State,  48  Tex.  Cr.  341,  88  S.  W.  813,  fol- 
lowing rule. 

84  Tez.  Cr.  699-606,  81  8.  W.  674,  HUNTEB  v.  STATE. 

Where,  in  Trial  for  Murder,  Court  had  Ordered  Special  Venire  of 
ninety  men  to  be  drawn,  and  clerk  subsequently  drew  names  of  only 
sixty  persons,  and  issued  writ  for  sixty,  overruling  of  motion  to  quash 
apecial  venire  on  that  ground  is  reversible  error. 

Approved  in  Gates  v.  State,  48  Tex.  Cr.  136,  86  S.  W.  771,  following 
rule. 

Distinguished  in  Gay  v.  State,  40  Tex.  Cr.  257,  49  S.  W.  615,  holding 
mistake  in  drawing  name  of  juror  from  list  twice  will  not  invalidate 
panel. 

It  Is  Essential  to  Conviction  of  Any  Degree  of  Culpable  Homicide, 
first,  that  deceased  be  shown  to  have  been  killed;  and  secondly,  that 
killing  be  shown  to  have  been  criminally  caused,  and  unless  corpus 
delicti  has  been  proved  in  both  these  respects,  neither  confession  of 
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accused  nor  testimony  of  accomplice  will  alone  suffice  to  prove  corpus 
delicti,  but  two   together  may   suffice. 

Beaffirmed  in  Eugadt  v.  State,  38  Tex.  Cr.  692,  44  S.  W.  994;  Gay  ▼. 
State,  40  Tex.  Cr.  262,  49  S.  W.  618. 

84  Tex.  Ot.  608-611,  81  a  W.  657,  PHIPP8  ▼.  STATE. 

In  Trial  for  Murder,  Charge  on  Self-defense  which  makes  right  de- 
pendent on  actual  attack,  when  evidence  indicates  preparation  for 
attack,  is  reversible  error. 

Approved  in  Seeley  v.  State  (Tex.  Cr.),  63  S.  W.  310,  holding 
charge  turning  issue  of  self-defense  upon  actual  attack  is  error; 
Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  holding  right  of  self-defense 
exists  upon  appearance  of  danger  of  death  or  serious  bodily  harm. 

84  Tez.  Or.  612-618,  81  &  W.  650,  BODGEBS  v.  STATE. 

Bill  of  Exceptions  to  Evidence  Whicli  Fails  to  Set  Forth  fact  that 
evidence  was  admitted  is  defective  and  sufficient. 

Approved  in  Upton  v.  State,  48  Tex.  Cr.  292,  88  S.  W.  213,  following 
rule;  Ogle  v.  State  (Tex.  Cr.),  58  S.  W.  1004,  holding  bill  of  excep- 
tions to  refusal  to  allow  question  must  show  answer  expected. 

34  Tez.  Cr.  618-615,  81  8.  W.  671,  BABTON  ▼.  STATE. 

That  Each  of  Jurors  Who  Tried  Case  Wrote  Verdict  on  Slip  of 
Paper,  under  agreement,  and  these  verdicts  were  then  to  be  added 
together,  and  sum  total  was  then  to  be  divided  by  twelve  and  this 
quotient  was  to  constitute  verdict  in  case,  is  not  good,  ground  for  new 
trial  where  agreement  was  not  adhered  to. 

Approved  in  Driver  v.  State,  37  Tex.  Cr.  166,  38  S.  W.  1023,  hold- 
ing that  jurors  agreed  to  ascertain  punishment  by  lot  is  not  ground 
for  new  trial  if  jurors  were  not  bound  by  agreement;  dissenting  part 
of  opinion  in  Sanders  v.  State,  45  Tex.  Cr.  519,  108  Am.  St.  Rep.  973, 
78  S.  W.  519,  majority  reversing  judgment  under  like  circumstances. 

84  Tez.  Cr.  615-616,  81  &  W.  652,  BAPE  ▼.  STATE. 

Where  Several  Parties  Agree  to  Commit  an  Offense  Which  Is  a  Mis- 
demeanor, all  guilty  parties  are  principals. 

Approved  in  Schwulst  v.  State,  52  Tex.  Cr.  427,  108  S.  W.  698,  and 
Strong  V.  State,  52  Tex.  Cr.  135,  105  S.  W.  785,  both  following  rule. 

"Garzia"  and  "Oarcia''  are  Idem  Sonans. 

See  note,  100  Am.  St.  Hep.  330. 

34  Tex.  Cr.  616-617,  81  S.  W.  642,  CUSMENTS  ▼.  STATE. 

In  Prosecution  of  a  Father  for  Incest  With  His  Daughter,  evidence 
of  his  cruel  treatment  of  her  for  purpose  of  forcing  her  to  submit  to 
his  embraces  is  admissible. 

See  note,  111  Am.  St.  Bep.  31. 

84  Tex.  Cr.  619-625,  31  S.  W.  660,  THUXJSaCBYEB  ▼.  STATE. 

Under  Article  206  of  Code  of  Criminal  Procedure,  offense  of  forgery 
may  be  prosecuted  in  any.  county  where  written  instrument  was* 
forged,  or  where  same  was  used  or  passed,  or  attempted  to  be  used  or 
passed. 

Approved  in  Mischer  v.  State,  41  Tex.  Cr.  222,  53  S.  W.  628,  96  Am. 
St.  Rep.  780,  holding  indictment  found  in  one  county  for  rape  com- 
mitted in  another  need  not  allege  counties  to  be  in  same  judicial  dis- 
I!  trict.  • 
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84  Tez.  Cr.  625-630,  31  S.  W.  643,  FRANKLIN  ▼.  STATE. 

Provisions  of  Statute  Balatlng  to  Summoning  of  Special  Venire  are 
directory  only,  and  failure  of  trial  court  to  conform  to  them  is  not 
rerersible  error  unless  injury  to  defendant  be  shown. 

Approved  in  Margraves  v.  State  (Tex.  Cr.),  50  S.  W.  lOlZ,  holding 
objection  to  manner  of  summoning  venire  deemed  waived  when  firsC 
raised  on  motion  for  new  trial  and  no  injury  bhown. 

In  Trial  for  Mnrder  Where  Court  Charged  Reasonable  Doubt  as  be- 
tween degrees  of  murder  and  had  instructed  jury  to  acquit  if  they  had 
reasonable  doubt  as  to  defendant's  guilt,  refusal  to  charge  reasonable 
doubt  upon  every  phase  of  case  is  not  error. 

Approved  in  Sanches*  v.  State  (Tex.  Cr.),  55  S.  W.  45,  holding 
charge  need  not  apply  doctrine  of  reasonable  doubt  to  every  phase 
of  case;  Spencer  v.  State  (Tex.  Cr.),  55  S.  W.  58,  holding  requested 
special  charge  on  reasonable  doubt  properly  refused  when  court  had 
given  correct  general  charge. 

34  Tez.  Cr.  631-640,  53  Am.  St.  Bep.  726,  31  S.  W.  662,  TABOB  ▼. 
STATE. 

Penal  Code  can  be  Amended  by  reference  to  the  articles  thereof. 

See  notes,  79  Am.  St.  Bep.  457;  79  Am.  St.  Bep.  483. 

When  Legislature  has  Acted  In  Selection  of  a  Title,  their  power  to 
do  so  and  to  embrace  legislation  within  such  caption  is  construed 
liberally  in  favor  of  the  constitutionality  of  the  enactment. 

Approved  in  Joliff  v.  State,  53  Tex.  Cr.  63,  109  S.  W.  177,  following 
rule. 

Written  Confession  Made  by  Defendant  at  His  Examining  Trial  is 
not  inadmissible  as  evidence  against  him  because  the,  magistrate  hold- 
ing the  examining  trial  was  owner  of  animiils  defendant  was  charged 
with  stealing. 

See  notes,  110  Am.  St.  Bep.  66;  86  Am.  St.  Bep.  388. 

84  Tez.  Cr.  642-643,  31  8.  W.  647,  ABMSTBONO  ▼.  STATE. 

Statement  of  Facts  cannot  be  Considered  when  it  was  not  filed 
within  time  required  by  law  and  no  excuse  is  given  for  delay. 

BeaiBrmed  in  Cannon  v.  State,  41  Tex.  Cr.  493,  56  S.  W.  363. 

34  Tez.  Cr.  643-644,  31  &  W.  647,  PENDY  ▼.  STATE. 

Bobbery  may  be  Consummated  by  Assault  or  Violence,  as  well  as 
putting  in  fear. 

See  note,  57  L.  B.  A.  446. 

34  Tez.  Cr.  644-645,  31  S.  W.  645,  EX  PABTE  BEVEBLY. 

Party  has  No  Blg^t  to  be  Discharged  by  Writ  of  Habeas  Corpus 
because  the  complaint  is  defective. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  242,  243,  109  S.  W.  370,  and 
Ex  parte  Williford,  50  Tex.  Cr.  418,  100  S.  W.  920,  both  following 
rule;  dissenting  opinion  in  Ex  parte  Smythe,  56  Tex.  Cr.  378,  120  S. 
W.  202,  23  L.  B.  A.  (n.  s.)  854,  majority  holding  in  reviewing  refusal 
to  grant  habeas  corpus,  that  act  of  30th  legislature  providing  a 
penalty  for  abandonment  of  wife,  etc.,  is  unconstitutional  and  invalid. 


NOTES 
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TEXAS  REPORTS 


GASES  IN  35  TEXAS  CRIMINAL. 


35  Tex.  Or.  1-2,  26  S.  W.  834,  28  8.  W.  469,  McV£A  ▼.  STATE. 
Disturbance  of  One  Member  of  Beligious  Oongregation  is  Violation 

of  statute  against  disturbance  of  religious  worship. 

Approved  in  Clark  v.  State  (Tex.  Cr.),  7&  S.  W.  1079,  holding  dis- 
turbance of  considerable  part  of  congregation  sufficient  without  dis- 
turbance of  whole  for  conviction  under  article  193,  Penal  Code. 

36  Tex.  Or.  2-8,  60  Am.  St.  Bep.  17,  28  S.  W.  687,  SHANNON  v. 

STATE. 

Forfeiture  of'Bigbt  of  Self-defense  by  Provoking  Difficulty  does 
not  arise  where  one  seeks  interview  with  other  who  has  wronged  him, 
unless  he  willingly  and  knowingly  uses  language  or  does  acts  reason- 
ably calculated  to  lead  to  affray  or  deadly  conflict. 

Approved  in  Airhart  v.  State,  40  Tex.  Cr.  472,  76  Am.  St.  Rep. 
738,  51  S.  W.  215,  Winters  v.  State  (Tex.  Cr.),  61  8.  W.  1110,  both 
reaffirming  rule;  Gray  v.  State,  65  Tex.  Cr.  98,  110,  114  S.  W.  640,  646, 
22  L.  B.  A.  (n.  s.)  613,  holding  evidence  did  not  show  as  matter  of  law 
that  defendant  provoked  difficulty  so  as  to  cut  off  right  of  self-defense; 
Sanders  v.  State,  50  Tex.  Cr.  431,  97  8.  W.  1046,  holding  fact  that 
defendant  sought  another  with  intent  to  provoke  difficulty  would 
not  deprive  him  of  right  of  self-defense  unless  he  did  some  act  in 
pursuance  thereof  reasonably  calculated  to  provoke  difficulty;  Mitchell 
v.  State,  60  Tex.  Cr.  181,  96  S.  W.  43;  Melton  v.  State,  47  Tex.  Cr. 
458,  83  S.  W.  824,  McVey  v.  State  (Tex.  Cr.),  81  S.  W.  741,  and 
Newman  •v.  State  (Tex.  Cr.),  69  S.  W.  521,  all  holding  instruction 
in  accordance  with  rule  should  have  been  given;  Keith  v.  State,  60 
Tex.  Cr.  66,  67,  94  S.  W.  1046,  holding  evidence  required  charge  on 
manslaughter;  Craiger  v.  State,  48  Tex.  Cr.  503,  506,  88  S.  \V.  210, 
211,  holding  evidence  required  instruction  of  article  717,  Penal  Code, 
that  if  instrument  or  means  used  were  not  likely  to  produce  death, 
such  intention  is  not  to  be  presumed  unless  it  clearly  appears  from 
the  manner  of  its  use;  Beard  v.  State,  47  Tex.  Cr.  51,  122  Am.  St.  Bep. 
€72,  81  S.  W.  34,  holding  instruction  on  limitation  of  self-defense 
by  provoking  difficulty  erroneous  in  ignoring  intent  with  which  ac- 
cused sought  interview;  Duffy  v.  State  (Tex.  Cr.),  67  S.  W.  419,  420, 
holding  error  to  refuse  continuance  to  produce  absent  witness  whose 

(1039), 
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testimony  would  bear  upon  defendant'B  purpose  in  seeking  inter- 
view; Doss  V.  State,  43  Tex.  Or.  552,  67  S.  W.  322,  holding  upon  evi- 
dence that  defendant  had  pursued  deceased  with  intent  to  kill  him 
refusal  to  charge  on  self-defense  proper;  Hall  v.  State,  43  Tex.  Cr. 
487,  66  S.  W.  785,  holding  where  defendant  was  seeking  admission 
to  house  where  his  wife  and  children  were  when  wife  attacked  him, 
instruction  on  right  of  self-defense  too  restrictive;  Winter©  v.  State, 
37  Tex.  Cr.  587,  40  8.  W.  305,  court  should  charge  what  wrongful 
acts  deprive  party  of  right  of  self-defense;  Thomas  v.  State  (Tex. 
Cr.),  51  S.  W.  1110,  charge  that  plea  of  self-defense  is  not  available 
to  one  who  seeks  meeting  with  intent  to  provoke  difficulty  is  er- 
roneous; Young  V.  State,  41  Tex.  Cr.  446,  55  S.  W.  333,  one  who 
provokes  difficulty,  but  without  intent  to  kill,  is  guilty  of  man- 
slaughter only  if  he  kills;  Hall  v.  State,  42  Tex.  Cr.  449,  450,  60'S.  W. 
771,  where  person  goes  to  his  wife  to  talk  over  their  troubles  peace- 
ably and  she  orders  him  away  at  point  of  pistol,  his  right  of  self- 
defense  is  not  abridged;  Johnson  v.  State,  43  Tex.  Cr.  479,  66  S.  W. 
846,  bare  intent  to  provoke  a  difficulty  does  not  authorize  charge  on 
provoking  difficulty;  dissenting  opinion  in  Cornelius  v.  State,  54  Tex. 
Cr.  191,  112  S.  W.  1060,  majority  holding  law  of  self-defense  suffi- 
ciently covered  by  instructions  given.  See  note,  45  L.  E.  A.  694,  700. 
Distinguished  in  Franks  v.  State,  54  Tex.  Cr.  577,  113  S.  W.  944, 
and  Stewart  v.  State,  52  Tex.  Cr.  284,  106  S.  W.  689,  both  holding 
upon  evidence  instruction  upon  self-defense  not  necessary  accused 
being  aggressor. 

35  Tex.  Cr.  9-10,  29  S.  W.  168,  SMITH  ▼.  STATE. 

Secognizance  for  Appearance  of  Party  to  Answer  Criminal  Charge 
under  articles  283,  287,  Code  of  Criminal  Procedure,  which  fails  to 
state  which  is  principal  and  which  are  sureties  is  insufficient. 

Approved  in  Zobel  v.  State,  72  Neb.  429,  100  N.  W.  948,  holding 
recognizance  on  appeal  under  section  324,  Criminal  Code,  entered 
into  by  defendant  alone  insufficient. 

35  Tex.  Cr.  11-12,  29  S.  W.  274,  SCOTT  ▼.  STATE. 

General  Allegation  in  Indictment  for  Perjury  That  Statement 
sworn  to  was  material  is  sufficient. 

See  note,  124  Am.  St.  Rep.  667. 

S5  Tex.  Cr.  12-17,  29  S.  W.  480,  790,  EX  PABTE  PARKER. 

Where  Habeas  Corpus  Attacks  Validity  of  Judgment  on  ground 
that  it  was  not  given  in  term  time,  it  is  competent,  notwithstanding 
recitals  in  judgment,  to  go  behind  record  and  probe  into  truth  of 
matter. 

Approved  in  Ex  parte  Duncan,  42  Tex.  Cr.  673,  62  S.  W.  762,  facts 
recited  in  a  judgment  as  constituting  contempt  may  be  shown  to  be 
false  on  habeas  corpus. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex. 
Cr.  677,  62  S.  W.  764,  majority  holding  that  facts  recited  in  a  judg- 
ment as  constituting  contempt  may  be  shown  to  be  false  on  habeas 
corpua 

The  Only  Standard  of  Time  Recognized  by  Courts  ia  meridian  of 
sun,  and  arbitrary  standard  set  up  by  persons  in  business  will  not  be 
recognized. 


1041  NOTES  ON  TEXAS  BEPOBTS.    »5  Tex.  Cr.  19-27 

Approved  in  Texas  ete.  Lumber  Co.  v.  Hightower,  100  Tex.  130, 
123  Am.  St.  Bep.  794,  96  S.  W.  1072,  6  L.  B.  A.  (n.  8.)  1046,  holding 
in  determining  whether  verdict  was  rendered  after  term  ended  by 
operation  of  law  actual  and  not  standard  or  railroad  time  should 
govern.  See  notes,  78  Am.  St.  Bep.  386;  6  L.  B.  A.  (n.  s.)  1046; 
1  L.  B.  A.  (n.  8.)  365. 

Distinguished  in  Globe  etc.  Fire  Ins.  Co.  v.  David  Moffat  Co.,  154 
Fed.  20,  holding  where  insurance  policy  provided  it  should  expire  at 
noon  on  certain  day,  evidence  of  custom  for  purpose  of  determining 
whether  parties  intended  solar  or  standard  time  to  govern  was  ad- 
missible. 

35  Tex.  or.  19-24,  29  8.  W.  793,  HOLDEB  v.  STATE. 

In  Absence  of  Statute  Declaring  That  All  Marriages  not  celebrated 
in  prescribed  manner  shall  be  void,  or  that  none  but  certain  magis- 
trates or  ministers  shall  perform  ceremony,  any  marriage  regularly 
made  according  to  common  law  is  void. 

Approved  in  Simmons  v.  Simmons  (Tex.  Civ.),  39  S.  W.  640,  Wal- 
drop  V.  State,  41  Tex.  Cr.  198,  53  S.  W.  130,  both  reaffirming  rule; 
Lee  V.  State,  44  Tex.  Cr.  359,  366,  72  S.  W.  1007,  1011,  61  L.  B.  A. 
904,  holding  evidence  insufficient  to  show  common-law  marriage; 
Burnett  v.  Burnett  (Tex.  Civ.),  83  S.  W.  238,  holding  evidence  on 
question  of  plaintiff's  common-law  marriage  to  defendant  should  have 
been  submitted  to  jury;  Chapman  v.  Chapman,  11  Tex.  Civ.  395,  32 
S.  W.  565,  marriage  by  minister  is  valid  though  celebrated  without 
license;  Galveston  etc.  By.  Co.  v.  Cody,  20  Tex.  Civ.  522,  50  S.  W. 
136,  either  marriage  by  license  or  common  law  is  valid;  Coleman  v. 
Vollmer  (Tex.  Civ.),  31  S.  W.  413,  validating  a  slave  marriage. 

Bill  of  Exceptions  to  Admission  of  Evidence  must  sl^ow  admission 
to  jury  and  that  same  was  improper. 

Approved  in  Castlin  v.  State  (Tex.  Cr.),  57  S.  W.  828,  failure  to 
show  that  objectionable  evidence  went  to  jury  renders  assignment 
of  error  insufficient. 

Fact  That  Marriage  was  Celebrated  by  Minister  who  had  never  been 
ordained  does  not  render  it  void 

See  note,  126  Am.  St.  Bep.  42. 

In  Prosecution  for  Adultery  Where  Marriage  Alleged  to  be  Void 
suit  for  divorce  brought  by  defendant  against  wife  was  admissible 
as  evidence  against  him. 

Approved  in  Adkisson  v.  State,  34  Tex.  Cr.  297,  30  S.  W.  358,  apply- 
ing rule  in  bigamy. 

35  Tex.  Or.  24-27,  29  8.  W.  784,  F0BBE8  V.  STATE. 

Allowing  Oounsel  to  Bead  Law  to  Jury  is  Within  Discretion  of 
Oourt. 

Approved  in  Buchanan  v.  State,  52  Tex.  Cr.  237,  106  S.  W.  135, 
holding  reading  of  extracts  from  cases  by  counsel  to  jury  in  argu- 
ment not  reversible  error. 

Charge  Held  to  be  upon  Weight  of  Evidence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  holding 
charge  singling  out  particular  fact  in  evidence  and  indicating  judge's 
belief  regarding  it  erroneous. 

General  Order  of  District  Oourt  Oertifylng  Oertain  Oases  to  circuit 
court  sufficient. 

5  Tex.  Notes— 66 


85  Tex.  Cr.  27-48    NOTES  ON  TEXAS  BEPOBTa  1042 

Approved  in  Mitchell  v.  State,  46  Tex.  Cr.  427,  80  S.  W.  629,  and 
Dittfurth  V.  State,  46  Tex.  Cr.  426,  80  S.  W.  629,  both  holding  order 
transferring  case  from  district  court  to  county  court  Bufficiently  desig- 
nated ease. 

Bvldence  of  Bepntatioii  of  Persons  Wlio  Visit  Alleged  Disorderly 
House  admissible  as  tending  to  bring  notice  to  owner. 

Approved  in  State  v.  Steen,  125  Iowa,  313,  101  N.  W.  98,  holding 
such  evidence  admissible. 

35  Tez.  Or.  27-30,  29  8.  W.  790,  LOVE  v.  STATE. 

Bill  of  Exceptions  to  Exclusion  of  Answers  to  QnestionB  will  not 
be  considered  on  appeal  where  expected  reply  is  not  indicated,  and 
it  is  not  intimated  what  testimony  would  have  been. 

Beaffirmed  in  Ogle  v.  State  (Tex.  Cr.),  58  S.  W.  1004. 

In  Prosecution  for  Disturbing  Beligious  Worship  Charge  That  '^e 
Statute  protects  congregation  so  long  as  any  one  of  them  are  on  the 
ground  either  before,  during  or  after  services"  is  not  erroneous. 

Approved  in  Wyatt  v.  State,  56  Tex.  Cr.  51,  119  S.  W.  1148,  holding 
disturbance  of  any  member  of  congregation  is  violation  of  statute 
against  disturbance  of  religious  worship. 

35  Tez.  Or.  33-36,  29  S.  W.  1091,  30  B.  W.  224,  GONZALES  v.  STATE. 

Defendant  Oonvicted  of  Manslaughter  cannot  Claim  Injury  from 
charge  on  mutual  combat  even  if  it  be  not  required  by  evidence. 

Approved  in  High  v.  State,  54  Tex.  Cr.  336,  112  S.  W.  940,  holding 
where  defendant  was  convicted  of  manslaughter  errors  in  charge  on 
murder  will  not  be  reviewed. 

36  Tex.  Ct.  36-38,  30  S.  W.  219,  INMAN  ▼.  STATE. 

Forgery  of  Different  Instruments  at  Same  Time  constitute  different 
offenses. 

See  note,  92  Am.  St.  Bep.  149. 

35  Tex.  Ct.  38-45,  30  S.  W.  805,  BICHABDS  V.  STATE. 

Under  Articles  47  and  590  of  Penal  Code,  where  one  shoots  at  an- 
other intending  to  kill  him,  but  unintentionally  kills  third  person, 
he  is  not  guilty  of  negligent  homicide,  but  of  murder. 

Approved  in  Howard  v.  State  (Tex.  Cr.),  58  S.  W.  79,  where  one 
kills  one  person  intending  to  kill  another,  charge  upon  implied  malice 
should  be  predicated  on  these  facts;  Honeycutt  v.  State,  42  Tex.  Cr. 
132,  96  Am.  St.  Bep.  797,  57  S.  W.  807,  where  one  kills  one  person 
whUe  attempting  to  kill  another,  it  is  murder  in  second  degree.  See 
notes,  63  L.  B.  A.  662,  667;  61  L.  B.  A.  296. 

Party  Who  in  Execution  or  Attempt  to  Commit  Fel(my  kills  an- 
other, is  guilty  of  murder. 
'    See  note,  63  L.  B.  A.  361,  665. 

35  Tex.  Cr.  45-48,  31  8.  W.  370,  SEOABS  ▼.  STATE. 

Information  Alleging  That  Defendant  Ban  "Blind  Tiger^  is  suffi- 
cient, and  is  not  rendered  duplicitous  by  further  allegation  that  he 
sold  intoxicating  liquors  to  named  party. 

Approved  in  DoUins  v.  State  (Tex.  Cr.),  38  S.  W.  776,  sustaining 
similar  indictment;  State  v.  Thoemke,  11  N.  D.  388,  92  N.  W.  481, 
holding  information  for  maintaining  nuisance  in  violation  of  section 
7605,  Bevised  Codes,  sufficient. 
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Distinguished  in  Smith  ▼.  State,  42  Tex.  Cr.  415,  57  S.  W.  815,  it 
is  no  offense  to  run  a  "blind  tiger"  in  a  school  district. 

OplniODB  of  Jurors  as  to  Quilt  or  Innocence  of  Accused  must  relate 
to  the  particular  case  on  trial  and  not  to  similar  cases  theretofore 
tried. 

Approved  in  Irvine  v.  State,  55  Tex.  Cr.  350,  116  S.  W.  592,  hold- 
ing fact  that  jurors  had  sat  in  another  case  against  another  defend- 
ant in  which  prosecuting  witness  was  same  and  had  convicted  does 
not  disqualify  them. 

35  Tex.  Ct.  48-61,  30  8.  W.  1069,  WEST  v.  STATE. 

Information  Against  Physician  for  Illegally  Giving  Prescription 
in  local  option  precinct  is  sufficient  if  it  charge  giving  same  without 
examination  and  finding  party  sick  and  in  need  of  liquor. 

Denied  in  McQuerry  v.  State,  40  Tex.  Cr.  572,  51  S.  W.  248,  al- 
legation in  information  that  prescription  for  liquor  was  illegally 
given  "as  a  physician"  is  insufficient. 

Jnrors  are  not  Disqualified  Because  They  had  Sat  In  Similar  Case 
against  defendant  and  convicted  him  where  they  had  formed  no 
opinion  in  case  to  be  tried. 

See  note,  68  K  B.  A.  880. 

35  Tex.  Or.  52-64,  31  8.  W.  154,  WILLIAMS  V.  STATE. 

A  Local  Option  Subdivision  may  Oonslst  of  Two  or  More  justices' 
precincts. 

Distinguished  in  Ex  parte  Heyman,  45  Tex.  Cr.  537,  549,  78  S. 
W.  350,  357,  holding  under  constitution,  article  16,  section  20,  com- 
missioners' court  could  not  combine  two  or  more  political  sub- 
divisions of  county  into  a  local  option  district. 

35  Tex.  Or.  54-56,  60  Am.  St.  Sep.  20,  43  S.  W.  526,  ROBINSON  v. 
STATE. 

On  Trial  for  Passing  Forged  Railroad  Ticket^  which  could  not  be 
complete  and  binding  without  indorsement  by  certain  stamp,  such 
indorsement  must  be  alleged  in  indictment  or  cannot  be  admitted  in 
evidence. 

Approved  in  Sutton  v.  State,  58  Neb.  571,  79  N.  W.  155,  where 
only  part  of  instrument  is  set  out  in  complaint,  such  instrument  is 
inadmissible  in  evidence. 

Indictment  for  Forging  Railroad  Tickets  "Which  were  not  Valid 
until  stamped  on  back  must  allege  such  stamp. 

Approved  in  Black  v.  State,  46  Tex.  Cr.  110,  79  S.  W.  309,  hold- 
ing indictment  alleging  forgery  of  instrument  purporting  to  be  act 
of  one  '*H.  G.  Haynes"  but  in  tenor  clause  showing  it  to  be  act 
of  "H.  G.  Haygens"  fatally  defective. 

Distinguished  in  Brady  v.  State  (Tex.  Cr.),  74  S.  W.  772,  holding 
in  prosecution  for  forgery  of  note  fact  that  note  put  in  evidence 
had  indorsements  on  back  which  did  not  appear  in  note  as  set 
forth  in  indictment  not  a  variance;  Connella  v.  Territory,  16  Okl. 
371,  86  Pac.  74,  holding  indictment  for  forging  school  warrants 
which  did  not  purport  to  have  seal  of  school  district  on  instruments 
as  set  forth  therein  not  defective  though  statute  requires  such  seal 
before  treasurer  can  pay  out  money  thereon. 


35  Tex.  Cr.  56-80    NOTES  ON  TEXAS  REPORTS.  1(H4 

86  Tex.  Or.  66-67,  31  &  W.  646,  EZ  PARTE  LOOSDEK. 

Wlien  Hired  Oonylct  has  not  Worked  Long  Enough  to  discharge 
his  fine  and  costs,  he  cannot  be  rearrested  unless  he  has  escaped, 
even  at  instance  of  his  master. 

Distinguished  in  Baldwin  v.  State,  39  Tex.  Cr.  250,  45  S.  W.  716, 
witness  under  convict  bond  is  incompetent. 

35  Tex.  Or.  69-70,  31  S.  W.  666,  PRIETO  v.  STATE. 

Person  Convicted  of  Orime  Who  Appeals  to  Court  of  criminal  ap- 
peals has  right  to  have  evidence  proved  at  trial  incorporated  in 
record,  and  where  failure  to  have  statement  included  is  not  due  to 
his  lack  of  diligence,  judgment  will  be  reversed. 

Approved  in  Ham  v.  State  (Tex.  Cr.),  42  S.  W.  296,  following  rule; 
Bryant  v.  State,  35  Tex.  Cr.  400,  36  S.  W.  80,  where  failure  to  file 
statement  of  facts  within  ten  days  after  adjournment  of  court  is 
due  to  lack  of  diligence  it  will  not  be  considered;  Henderson  v. 
State,  37  Tex.  Cr.  80,  38  S.  W.  617,  where  delay  in  filing  statement 
of  facts  is  due  to  judge,  it  will  be  considered,  though  filed  after  the 
time  allowed;  Baldwin  v.  State,  39  Tex.  Cr.  249,  45  S.  W.  715, 
statements  as  to  diligence  in  procuring  statement  of  facts  must  be 
supported  by  affidavits;  Braey  v.  State  (Tex.  Cr.),  49  S.  W.  599, 
statement  of  facts  rejected  for  failure  of  counsel  to  exercise  dili- 
gence in  filing  it. 

New  Trial  will  not  be  Granted  for  Evidence  that  is  purely  im- 
peaching in  character. 

Reafiirmed  in  Driver  v.  State  (Tex.  Cr.),  65  S.  W.  529. 

36  Tex.  Or.  73-74,  31  S.  W.  666,  GOENS  v.  STATE. 

Where  Possession  of  Stolen  Property  Relied  on  as  Incriminating 
Fact  explanation  given  by  accused  when  found  in  possession  is 
admissible. 

Approved  in  Mitchell  v.  Territory  of  Oklahoma,  7  Okl.  532,  54 
Fac.  784,  holding  rejection  of  such  evidence  error. 

Miscellaneous. — Cited  in  Armstrong  v.  State,  34  Tex.  Cr.  646,  31 
S.  W.  664,  companion  case. 

36  Tex.  Cr.  76-80,  31  &  W.  663,  EX  PARTE  WILLIAMS. 

Where  Local  Option  Elections  were  Held  in  All  Precincts  of 
County,  fairly  and  honestly,  election  is  not  invalid  because  writs  of 
election  were  not  delivered  to  presiding  officers  of  various  precincts. 

Approved  in  Nelson  v.  State  (Tex.  Cr.),  75  S.  W.  503,  holding 
local  option  election  not  rendered  invalid  by  fact  that  return  of 
presiding  officer  and  poll  list  of  election  shows  "election  precinct 
No.  1"  whereas  election  had  been  ordered  in  "justice  precinct  No. 
1"  it  being  merely  a  clerical  mistake;  Roper  v.  Scurlock,  29  Tex. 
Civ.  467,  69  S.  W.  457,  holding  where  order  for  local  option  election 
duly  passed  and  entered  in  minutes  fact  that  minutes  were  not 
signed  by  county  judge  until  after  election  and  at  next  term  did 
not  invalidate  election;  Ex  parte  Schilling,  38  Tex.  Cr.  290,  42  S. 
W.  553,  failure  to  issue  writ  of  election  for  local  option  does  not 
invalidate  election;  Kirkland  v.  Guinn,  26  Tex.  Civ.  43,  62  S.  W. 
1103,  call  for  election  is  not  invalid  because  of  variance  in  descrip- 
tion of  territory  in  the  order.     See  note,  90  Am.  St.  Rep.  64. 

Local  Option  Election  is  not  Invalidated  by  Fact  that  vote  count- 
ing was  begun  in  some  of  boxes  before  polls  were  closed. 
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Approved  in  Snead  ▼.  State,  40  Tex.  Cr.  264,  49  S.  W.  596,  where 
miseonduet  of  election  officers  has  not  prevented  a  fair  and  honest 
election,  it  will  not  vitiate  such  election;  Kirkland  v.  Guinn,  26 
Tex.  Civ.  43,  62  S.  W.  1103,  holding  local  option  election  not  in- 
valid because  of  variance  in  description  of  territory  in  order  for 
election  and  notice  of  election  it  being  so  slight  as  not  to  be  mis- 
leading.   See  note,  90  Am.  St.  Bep.  77,  89. 

Oommiflsloners'  Court  may  Declare  Besnlt  of  Local  Option  Election 
though  it  simply  adds  up  tally  sheets  and  does  not  count  polls. 

Approved  in  Chapman  v.  State,  37  Tex.  Cr.  174,  see  39  S.  W.  114, 
commissioners'  court  may  declare  result  of  local  option  election 
though  polls  are  not  before  it.    See  note,  90  Am.  St.  Bep.  91. 

36  Tex.  Or.  80,  31  &  W.  691,  EX  PABTE  ISAACS. 

Statement  of  Facts  Containing  Stenographic  Beport  of  Testimony 
a  violation  of  rules  of  court  and  will  not  be  considered. 

Approved  in  Davis  v.  State,  52  Tex.  Cr.  548,  107  S.  W.  829,  hold- 
ing clerk  not  authorized  to  insert  minutes  of  court  in  statement  of 
facts. 

36  Tex.  Or.  80-82,  31  S.  W.  663,  TUNaMAN  v.  STATE. 

Appellant  cannot  Complain  That  He  la  Deprived  of  right  to  have 
his  case  passed  upon  in  light  of  evidence  where,  after  securing  ten 
days  after  adjournment  to  file  statement  of  facts,  he  did  not  try  to 
do  so. 

Approved  in  Walker  v.  State,  49  Tex.  Ct.  183,  91  S.  W.  230,  and 
Hundine  v.  State,  50  Tex.  Cr.  97,  97  S.  W.  492,  both  refusing  to 
consider  statement  not  filed  in  time  diligence  not  being  shown; 
dissenting  opinion  in  Cannon  v.  State,  41  Tex.  Cr.  493,  56  S.  W. 
363,  majority  holding  due  diligence  shown  in  filing  statement  of 
facts  and  considering  same  as  part  of  record  though  filed  one  day 
late. 

If  Appellant  to  Court  of  Criminal  Appeals  uses  due  diligence  to 
procure  statement,  same  will  be*  considered  though  filed  late. 

Approved  in  Adams  v.  State  (Tex.  Cr.),  60  S.  W.  256,  where  dili- 
gence not  exercised  to  secure  statement  of  facts,  it  will  not  be  con- 
sidered when  not  filed  within  the  ten  days. 

86  Tex.  Cr.  82-96^  31  B.  W.  855,  PABI8  ▼.  STATE. 

Where  Defendant  Made  Statement  Before  Grand  Jury  upon  his 
own  motion,  and  after  being  denied  agreement  demanded  by  him 
shielding  him  from  prosecution,  same  is  admissible  against  him. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  581,  583,  61  S.  W. 
,  926,  927,  928,  and  Grimsinger  v.  State,  44  Tex.  Cr.  26,  34,  69  S.  W. 
590,  594,  holding  confession  before  grand  jury  admissible.  See 
notes,  18  L.  B.  A.  (n.  s.)  870;  9  L.  B.  A.  (n.  s.)  533. 

Where  Defendant  Testifles  That  Confessions  admitted  against  him 
were  not  freely  and  voluntarily  made,  though  his  testimony  is  con- 
tradicted, jury  should  be  instructed  upon  this  issue,  and  failure  to 
so  instruct  is  reversible  error  though  not  excepted  to. 

Approved  in  Morris  v.  State,  39  Tex.  Cr.  376,  46  S.  W.  256,  where 
there  is  doubt  as  to  whether  confession  was  voluntarily  made,  mat- 
ter should  be  submitted  to  jury. 

Where  Testimony,  not  of  Facta,  has  Been  Adduced  Solely  for 
PnipoBe  of  impeaching  witness,  it  is  reversible  error  for  court  to 
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fail  to  carefully  guard  jury  from  consicleration  of  same  except  for 
that  purpose. 

Beaffirmed  in  Owens  y.  State,  35  Tex.  Cr.  351,  33  S.  W.  876; 
Phillips  V.  State,  35  Tex.  Cr.  484,  34  S.  W.  273;  Wilson  v.  State,  37 
Tex.  Cr.  384,  39  S.  W.  373;  Bennett  ▼.  State,  43  Tex.  Cr.  242,  64 
8.  W.  255.     See  note,  18  L.  B.  A.  (n.  s.),  781. 

Distinguished  in  Winfrey  v.  State,  41  Tex.  Cr.  540,  56  S.  W. 
919,  where  evidence  can  be  used  for  no  other  purpose  than  impeach- 
ment, court  need  not  limit  its  purpose. 

Person  on  Trial  for  His  Life  is  Entitled  to  Trial  according  to  due 
course  of  law  of  land,  of  which  rules  of  evidence  and  rules  of  law 
applicable  to  admitted  evidence  are  as  much  a  part  as  trial  by  jury. 

Approved  in  Gill  v.  State,  36  Tex.  Cr.  597,  38  S.  W.  192,  witness 
cannot  be  impeached  by  proving  contradictory  statements  unless 
statements  denied  were  injurious  to  party  introducing  witness. 

Statement  by  Officer  to  Accused  That  He  had  Better  TeU  tbe 
Ttatb  will  not  make  subsequent  confession  inadmissible. 

Approved  in  Grimsinger  v.  State,  44  Tex.  Cr.  19,  69  S.  W.  586, 
holding  statement  by  justice  of  peace  to  accused  after  her  arrest 
that  it  would  be  better  for  her  to  tell  the  truth  does  not  make 
confession  inadmissible. 

Duress  to  be  Def  eiise  most  be  Present  When  Criminal  Act  la  Done. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  201,  101  S.  W.  229, 
holding  in  prosecution  for  bigamy  where  defendant  pleads  duress 
by  mob  evidence  that  mob  visited  him  the  night  preceding  second 
marriage  and  required  his  promise  to  marry  woman  which  he  did 
next  day  did  not  require  charge  on  duress.  See  note,  106  Am.  St. 
Sep.  723,  724. 

35  Tex.  Or.  96-98,  31  8.  W.  677,  TITTLE  v.  STATE. 

For  One  not  Present  at  Commission  of  Crime  to  be  Principal  he 
must  at  same  time  have  done  some  act  connected  with  it  and  in 
furtherance  of  common  design. 

Approved  in  O'Quinn  v.  State,  55  Tex.  Cr.  26,  115  S.  W.  44,  holding 
in  prosecution  for  theft  of  hogs  instruction  erroneous  in  authorizing 
conviction  as  principal  of  one  not  present  at  the  time;  Mitchell  v. 
State,  44  Tex.  Cr.  229,  70  S.  W.  208,  holding  upon  evidence  defendant 
was  only  an  accomplice  in  theft. 

Charge  on  Alibi  Should  be  Given  Where  It  is  Belied  on  as  defense 
and  there  is  evidence  upon  it. 

Approved  in  Ballentino  ▼.  State,  52  Tex.  Cr.  371,  107  S.  W.  547, 
holding  failure  to  charge  on  alibi  error;  Territory  v.  Baca,  11  N. 
M.  564,  71  Pac.  462,  holding  charge  which  referred  jury  to  indict- 
ment for  elements  of  criminal  act  charged  against  defendant  error 
it  being  duty  of  court  to  instruct  on  law  of  case. 

35  Tex.  Cr.  98-105,  60  Am.  St.  Bep.  22,  34  8.  W.  286,  CONDE  v. 
STATE. 

Corpus  Delicti  is  not  Established  as  to  Murder  unless  dead  body 
has  been  found  and  identified,  and  it  has  been  established  that  de- 
ceased came  to  death  through  criminal  agency. 

Approved  in  Harvey  v.  State,  35  Tex.  Cr.  561,  34.  S.  W.  624,  fol- 
lowing rule;  Follis  v.  State,  46  Tex.  Cr.  205,  78  S.  W.  1070,  holding 
under  indictment  for  murder  by  striking  with  ax  or  stabbing  with 
knife,  mere  confession  of  defendant  not  sufficient  to  prove  that  man- 
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ner  of  killing;  dissentiog  opinion  in  Gantling  y.  State,  41  Fla.  617, 
26  So.  746,  majority  holding  that  evidence  sufficient  to  show  death 
1)7  criminal  agency.     See  note,  68*  L.  B.  A.  63. 

Where  Defendant  Who  has  Been  Acquitted  of  Mnrder  in  first  de- 
^ee  is  on  trial  for  murder  in  second  degree,  charge  is  proper  which 
permits  conviction  of  second  degree  upon  proof  of  express  malice. 
It  does  not  violate  rule  against  putting  person  twice  in  jeopardy  for 
same  offense. 

Approved  in  Pickett  v.  State,  43  Tex.  Cr.  7,  63  S.  W.  325,  and 
Burnett  v.  State,  53  Tex.  Cr.  521,  112  S.  W.  77,  both  holding  where 
defendant  was  acquitted  of  murder  and  convicted  of  manslaughter 
he  was  not  entitled  on  second  trial  to  charge  to  acquit  if  evidence 
showed  murder;  Mixon  v.  State,  35  Tex.  Cr.  460,  34  S.  W.  290,  one 
-convicted  of  manslaughter  cannot  be  tried  on  charge  of  murder  for 
same  offense. 

Distinguished  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr. 
194,  195,  112  S.  W.  1061,  majority  following  rule;  Turner  v.  State, 
41  Tex.  Cr.  338,  54  S.  W.  580,  person  once  acquitted  of  murder  ean- 
not  be  convicted  of  manslaughter,  where  evidence  on  second  trial 
shows  murder;  dissenting  opinion  in  Pickett  v.  State,  43  Tex.  Cr. 
^9,  63  S.  W.  326,  majority  holding  that  person  once  acquitted  of  mur- 
der may  be  convicted  of  manslaughter,  though  evidence  showed 
murder. 

Acts  of  One  Oonspirator  After  the  Orlme  Admissible  Against  Him 
Only. 

Distinguished  in  Mc Anally  v.  State  (Tex.  Cr.),  73  S.  W.  406,  hold- 
ing rule  does  not  extend  to  evidence  of  subsequent  finding  of  fruits  of 
crime  in   possession  of  one  of  co-conspirators. 

Miscellaneous.— Cited  in  Pamell  v.  State,  51  Tex.  Cr.  624,  103  S.  W. 
'908,  holding  charge  erroneous  in  singling  out  particular  points  in  evi- 
dence and  commenting  thereon. 

35  Tex.  Cr.  105-108,  31  S.  W.  678,  OABDEB  y.  STATE. 

Charging  Part  in  Indictment  for  Forgery,  if  instrument  is  insuffi- 
cient in  form  to  import  legal  liability,  should  allege  such  facts  as  will 
invest  it  with  legal  force,  and  show  that  if  genuine  it  would  create 
legal  liability. 

Distinguished  in  Scott  v.  State,  40  Tex.  Cr.  107,  48  S.  W.  524,  note 
requiring  explanatory  allegations  showing  it  purported  to  secure  land- 
lady for  rent  is  subject  of  forgery. 

Where  Instrument  Declared  upon  in  Indictment  for  forgery  shows 
beneficiary  to  be  "State's  Business  Men's  Association  of  Texas,"  it 
should  appear  whether  same  is  copartnership,  joint-stock  company  or 
•corporation. 

Approved  in  Boby  v.  State,  41  Tex.  Cr.  155,  51  S.  W.  1115,  indict- 
ment for  receiving  deposits  after  knowledge  of  insolvency  of  bank 
must  allege  names  of  partners  if  bank  is  a  partnership  or  allege  that 
it  is  a  corporation. 

Distinguished  in  Carter  v.  State,  55  Tex.  Cr.  46,  114  S.  W.  840, 
holding  indictment  for  forgery  of  pay  check  by  indorsing  name  of 
payee  on  back,  not  bad  for  failure  to  allege  whether  drawee  is  cor- 
poration or  partnership;  Usher  v.  State,  47  Tex.  Cr.  97,  81  S.  W.  311, 
holding  indictment  alleging  forgery  of  note  in  favor  of  certain  com- 
pany not  bad  for  failure  to  allege  whether  payee  was  firm^  corporatioa 
or  joint  stock  company. 
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86  Tez.  Cr.  108-109,  31  B.  W.  651,  EX  PASTE  SOWXAND. 

Complaint  in  Extradition  Proceeding  Made  upon  Znfonnation  and 
•belief  insufficient. 

Approved  in  Ex  parte  Cheatham,  50  Tex.  Cr.  53,  56,  57,  95  6.  W. 
1079,  1080,  holding  in  habeas  corpus  proceeding  that  requisition 
papers  upon  which  writ  of  extradition  was  based  insufficient.  See 
notes,  112  Am.  St.  Bep.  135;  11  L.  B.  A.  (n.  e.)  427. 

Distinguished  in  Ex  parte  Baker,  43  Tex.  Cr.  282,  96  Am.  St.  Bep. 
871,  65  8.  W.  91,  holding  such  defect  in  affidavit  could  not  be  taken 
advantage  of  after  accused  had  been  taken  into  state  from  which 
requisition  papers  came;  Leigh  v.  Green,  64  Neb.  535,  101  Am.  St. 
Bep.  592,  90  N.  W.  256,  holding  affidavit  which  testifies  to  facts 
positively  is  not  upon  information  and  belief  because  further  state- 
ment is  added  that  affiant  verily  believes  all  facta  set  forth  to  be 
true. 

35  Tex.  Cr.  109-114,  31  8.  W.  667,  MAINES  v.  STATE. 

On  ^Tial  for  Murder,  Where  Plea  is  Self-defense  and  evidence 
shows  no  mutual  combat,  it  is  error  for  court  to  predicate  charge 
upon  mutual  combat. 

Approved  in  Stringfellow  v.  State,  42  Tex.  Cr.  591,  61  S.  W.  720, 
it  is  error  to  charge  upon  mutual  combat  where  there  is  no  evidence 
upon  which  to  predicate  it. 

35  Tex.  Cr.  114-116,  32  S.  W.  530,  539,  LAWRENCE  V.  STATE. 

Bin  of  Exceptions  to  Erasures  in  Charge  to  Jury  should  set  forth 
erased  portion  and  show  that  erasure  was  done  after  a  submission 
of  charge  to  jury. 

Approved  in  Harrell  v.  State,  39  Tex.  Cr.  228,  45  S.  W.  588,  where 
portion  of  charge  is  eliminated  by  drawing  pen  mark  through  it,  it 
cannot  be  made  subject  of  complaint. 

35  Tex.  Cr.  116-130,  32  S.  W.  534,  CHALK  ▼.  STATE. 

On  Trial  for  Murder,  Declarations  of  Defendant  made  an  hour 
after  killing  of  deceased,  at  another  place  and  after  he  had  been  en- 
gaged in  different  employments,  are  inadmissible  as  part  of  res 
gestae. 

Distinguished  in  Griffin  v.  State,  40  Tex.  Cr.  315,  76  Am.  St.  Rop. 
721,  50  S.  W.  367,  statement  by  defendant  tve  or  ten  minutes  after 
occurrence  is  res  gestae. 

Where  Bill  of  Exceptions  to  Eemark  of  Court  that  portion  of  tesfi- 
mony  of  witness  was  immaterial,  having  nothing  to  do  with  case  and 
merely  consuming  time  of  court,  does  not  show  what  testimony  was, 
it  will  not  be  presumed  to  have  been  material,  nor  remark  to  have 
been  prejudicial  to  defendant. 

Approved  in  Newman  v.  State  (Tex.  Cr.),  64  S.  W,  259,  remark  of 
court  that  every  man'?  character  is  presumed  to  be  good  until  contrary 
is  shown,  is  not  prejudicial. 

Allowing  Jury  to  Carry  Deceased's  Coat  Which  had  Been  Used  in 
Evidence  to  jury-room  is  not  error. 

Distinguished  in  Puryear  v.  State,  50  Tex.  Cr.  462,  98  S.  W.  262,. 
holding  when  deceased's  clothing  is  taken  to  jury-room  it  should  be 
used  only  for  purpose  for  which  it  was  put  in  evidence. 

Statement  of  Deceased  Fifteen  or  Twenty  Minntes  After  Shooting 
admissible  as  res  gestae. 
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Approved  in  Bradshaw  v.  State,  44  Tex,  Cr.  223,  70  S.  W.  216, 
holding  Btatement  of  prosecuting  witness  to  officer  that  he  had  been 
robbed,  admissible  as  res  gestae. 

Defendant  cannot  Complain  of  Improper  Argument  by  State's  Oonn- 
8el  occasioned  and  justified  hj  argument  of  his  own  counsel. 
See  note,  46  L.  B.  A.  671. 

On  Examination  of  Witness  as  to  Dying  Declarations  It  is  not  Error 
for  judge  to  inquire  of  witnoss  as  to  condition  of  mind  of  deceased 
at  time  declarations  made. 

See  note,  57  L.  B.  A.  879. 

S6  Tex.  Or.  130^132,  32  8.  W.  531,  SINCLAIR  v.  STATE. 

Defendant  cannot  Complain  of  Improper  Argument  of  state's  coun- 
sel provoked  by  his  own  counsel. 

Approved  in  Chalk  v.  State,  35  Tex.  Cr.  129,  32  S.  W.  537,  it  was 
not  error  to  permit  prosecution  to  state  it  was  not  afraid  of  evi- 
dence which  defense  had  objected  to,  when  matter  had  been  pre- 
viously referred  to  by  defense.    See  note,  46  L.  B.  A.  671. 

36  Tex.  Or.  133-136,  32  8.  W.  538,  HOLLIDAY  v.  STATE. 

On  Trial  for  Aggravated  Assault  by  Adult  Male  upon  female,  proof 
that  defendant  was  a  "man"  is  proof  that  he  was  an  "adult  male." 

Beaffirmed  in  Tucker  v.  State  (Tex.  Cr.),  43  S.  W.  106.  Approved 
in  Bussell  v.  State,  53  Tex.  Cr.  503,  111  S.  W.  659,  holding  not  error 
for  court  in  charge  to  assume  fact  admitted  by  defendant. 

Distinguished  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  S.  W,  400, 
holding  in  trial  for  theft  of  second-hand  safe  it  was  error  for  court 
to  assume  in  charge  to  jury  that  value  of  safe  was  sufficient  to  make 
theft  exceed  fifty  dollars  in  value,  though  witnesses  all  testified  to 
such  value. 

36  Tex.  Cr.  136-138,  32  8.  W.  544,  HOWARD  ▼.  STATE. 

Hearsay  Proof  of  Contents  of  Account-books  is  inadmissible  where 
books  themselves  are  accessible. 

Approved  in  Wade  v.  State,  37  Tex.  Cr.  403,  35  S.  W.  663,  oral  tes- 
timony as  to  contents  of  railroad  records  is  inadmissible;  dissenting 
opinion  in  Greene  v.  United  States,  154  Fed.  415,  majority  holding 
entries  in  account-books  admissible  though  not  proved  by  person  who 
made  entries  or  their  absence  accounted  for. 

36  Tex.  Cr.  140-142,  32  8.  W.  537,  JOHNSON  y.  STATE. 

Merely  Snatching  Property  from  Another's  Hand  is  not  Such  Force 
as  to  constitute  robbery. 

Approved  in  Walters  v.  State,  56  Tex.  Cr.  12,  118  S.  W.  544,  holding 
attempt  to  take  diamond  stud  from  another's  clothing  not  assault 
with  intent  to  rob.    See  note,  57  L.  B.  A.  435,  444. 

Distinguished  in  Williams  v.  Stote,  51  Tex.  Cr.  363,  365,  123  Am. 
St.  Bep.  884,  102  S.  W.  1135,  holding  where  accused  took  pocket- 
book  from  pocket  of  another  who  was  drunk,  against  will  of  latter 
it  was  robbery. 

35  Tex.  Cr.  140-150,  32  8.  W.  691,  MULLENS  v.  STATE. 

Evidence  of  Intent  Held  Sui&cient  to  Sustain  Conviction  of  burglary 
with  intent  to  commit  theft. 


fl5  Tex.  Cr.  150-158    NOTES  ON  TEXAS  EEPOBTS.  1050 

Approved  in  Smith  v.  State,  51  Tei  Or.  428,  102  S.  W.  407,  holding 
evidence  of  intent  to  steal  held  sufSc'ent  to  support  conviction  of 
burglary. 

35  Tex.  Or.  150-154,  82  S.  W.  607,  PEABCE  v.  STATE. 

Holder  of  Oounty  License  for  Sale  of  Intozicatiug  Liquors  cannot 
be  convicted  for  selling  without  license  upon  proof  that  his  license 
did  not  designate  place  of  business  and  that  he  kept  two  bars  in 
adjoining  rooms,  one  designated  as  "grocery  store"  and  other  as 
"saloon." 

Approved  in  Green  v.  Southard,  94  Tex.  472,  61  S.  W.  706,  liquor 
dealer's  bond  is  valid  though  license  and  application  therefor  con- 
tain no  designation  of  particular  house  in  which  business  was  to 
be  prosecuted;  Faulkner  v.  Cassidy,  39  Tex.  Civ.  419,  87  S.  W. 
906,  holding  failure  of  liquor  license  to  designate  place  where  busi- 
ness was  to  be  carried  on  does  not  affect  validity  of  bond;  Castellano 
V.  Marks,  37  Tex.  Civ.  276,  83  S.  W.  730,  731,  holding  liquor  license 
not  invalid  because  application  therefor  failed  to  state  that  ap- 
plicant desired  to  sell  liquor  in  certain  quantities  to  be  drunk  on 
premises;  Morris  v.  Mills  (Tex.  Civ.),  82  S.  W.  334,  holding  liquor 
dealer's  bond  not  void  for  failure  to  particularly  designate  house 
where  business  was  to  be  carried  on;  State  v.  Hilliard,  10  N.  D.  440, 
87  N.  W.  982,  seller  of  liquor  at  place  other  than  that  for  which  peti- 
tion granted  is  liable  to  prosecution  though  permit  does  not  specify 
particular  place  for  which  issued. 

In  Prosecution  for  Selling  Liquor  Without  License  It  was  not 
Error  for  court  to  assume  in  charge  that  the  license  tax  was  regularly 
levied  where  order  of  county  commissioners'  court  levying  same 
had  been  put  in  evidence. 

Approved  in  Russell  v.  State,  53  Tex.  Cr.  503,  111  S.  W.  659, 
holding  it  not  error  for  court  to  assume  in  charge  a  fact  admitted 
by  defendant. 

Distinguished  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  S.  W. 
400,  holding  in  prosecution  for  theft  of  second-hand  safe  it  was 
error  for  court  to  assume  in  charge  that  safe  was  of  certain  value 
though  all  witnesses  testified  to  such  value. 

35  Tex.  Or.  154-155,  32  &  W.  693,  WASHINaTON  ▼.  STATE. 

Improper  Argument  of  State's  Counsel  in  Reply  to  Bemarks  of 
opposing  counsel  is  not  ground  for  reversal,  especially  where  de- 
fendant failed  to  ask  charge  instructing  jury  to  disregard  it. 

See  note,  46  L.  B.  A.  645,  671. 

When  Second  Application  for  Continuance  States  Witness  had  Been 
Summoned  and  had  appeared  "at  former  term"  and  there  had  been 
two  terms  between  first  term  and  trial,  total  lack  of  diligence  ap- 
pears. 

Approved  in  Washington  v.  State,  35  Tex.  Cr.  157,  32  S.  W.  694, 
following  rule. 

35  Tex.  Cr.  166-168,  32  &  W.  694,  WASHINaTON  ▼.  STATE. 

Plea  of  Former  Conviction  is  Insufficient  if  it  fail  to  contain  in- 
dictment, verdict  of  jury  and  judgment  of  court. 

Approved  in  Dupree  v.  State,  56  Tex.  Cr.  565,  120  S.  W.  872, 
23  L.  B.  A.  (n.  s.)  596,  holding  former  conviction  not  available 
as  plea  in  defense  if  appeal  is  pending  therefrom;  Benson  v.  State, 
53  Tex.  Cr.  255^  109  S.  W.  167,  holding  plea  of  former  conviction 
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in  another  case  which  did  not  set  out  complaint  or  information 
on  former  trial  properly  stricken  out;  O'Brien  v.  State,  55  Fla. 
149,  47  So.  12,  holding  plea  of  former  conviction  which  does  not 
show  whether  such  conviction  was  set  aside,  reversed,  or  had  become 
final  insufficient;  Wheelock  v.  State  (Tex.  Cr.),  38  S.  W.  182,  hold- 
ing plea  of  former  jeopardy  insufficient  where  it  failed  to  set  out 
by  exhibit  th«  judgment  of  mistrial  and  discharge  of  jury;  Ford 
V.  State  (Tex.  Cr.),  56  S.  W.  919,  rule  applied  to  trial  for  carry- 
ing a  pistol;  Brown  v.  State,  43  Tex.  Cr.  273,  64  S.  W.  1057,  where 
ease  is  dismissed  after  motion  in  arrest  of  judgment  is  granted,  it 
is  no  bar  to  subsequent  prosecution  for  same  offense. 

Where  Defendant^  Arrested  Three  Dasrs  After  Crime,  was  not 
brought  to  trial  for  year  thereafter,  application  for  continuance,  to 
secure  review  of  refusal,  should  show  whether  it  is  first  or  subse- 
quent application. 

Approved  in  Squires  v.  State  (Tex.  Cr.),  54  S.  W.  771,  and  Car- 
micheal  v.  State  (Tex.  Cr.),  54  S.  W.  904,  where  motion  for  con- 
tinuance fails  to  state  whether  it  is  first  or  second  application,  and 
it  contains  all  requisites  for  second  application,  it  will  be  treated 
as  second  application. 

86  Tex.  Or.  158-159,  32  &  W.  701,  WBIOHT  ▼.  STATE. 

Judgment  Discharging  Jury  for  Failure  to  Agree  in  Criminal  Case, 
under  article  701  of  Code  of  Criminal  Pn>cedure,  is  insufficient  unless 
it  find  and  declare  that  jury  was  kept  together  such  time  as  to 
render  it  improbable  that  they  would  agree. 

Approved  in  Hooper  v.  State  (Tex.  Cr.),  42  S.  W.  398,  holding 
discharge  of  jury  after  three  hours'  consideration  a  good  plea  of 
jeopardy;  Pickett  v.  State,  43  Tex.  Cr.  8,  63  S.  W.  326,  arguendo.  See 
note,  11  L.  B.  A.  (n.  s.)  181. 

Distinguished  in  Penn  v.  State,  36  Tex.  Cr.  142,  35  S.  W.  974, 
judgment  will  not  be  reversed  for  discharging  jury  unless  there  has 
been  an  abuse  of  discretion  in  so  doing;  Upchurch  v.  State,  36  Tex. 
Cr.  631,  38  S.  W.  207,  44  L.  B.  A.  694,  where  jury  is  discharged  over 
protest  of  defendant,  he  was  afterward  entitled  to  plead  former  jeop- 
ardy. 

S5  Tex.  Cr.  160-164,  32  &  W.  774,  CAMPBEU.  y.  STATE. 

There  is  No  Error  in  Argument  of  State's  Counsel  outside  of  record 
where  same  follows  up  and  is  pertinent  to  similar  argument  by 
defendant's  attorney. 

Approved  in  Brantley  v.  State,  42  Tex.  Cr.  295,  69  S.  W.  893, 
where  defense  referred  to  result  of  former  trial,  it  was  not  error 
for  prosecution  to  do  so  also;  Baines  v.  State,  43  Tex.  Cr.  498,  66  S. 
W.  851,  instance  of  harmless,  remote  allusion  to  former  trial  in 
discussing  witness  who  had  made  affidavit  for  new  trial. 

Distinguished  in  Lankster  v.  State,  43  Tex.  Cr.  299,  65  S.  W.  373, 
holding  statements  by  jurors  while  deliberating  as  to  sentence  given  on 
two  previous  trials  of  defendant  reversible  error  though  jurors  made 
affidavit  they  were  not  influenced  thereby. 

After  Impeachment  of  Defendant  by  Proof  of  Statements,  con- 
tradictory to  his  testimony,  he  is  entitled  to  prove  statements  made 
by  him  after  occurrence  in  question  in  accord  with  his  testimony. 

Reaffirmed  in  Kimball  v.  State,  37  Tex.  Cr.  231,  66  Am.  St.  Eep. 
801,  39  S:  W.  298;  Keith  v.  State  (Tex.  Cr.),  44  S.  W.  850;  Scott 
V.  State  (Tex.  Cr.),  47  S.  W.  633;  White  v.  State,  42  Tex.  Cr.  569, 
62  S.  W.  576. 
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Distinguished  in  Ellington  v.  State,  48  Tex.  Cr.  393,  88  S.  W.  363, 
holding  rule  did  not  apply  where  state  had  introduced  as  original 
evidence  a  confession  or  statement  made  by  accused  after  the  offense; 
McGlasson  v.  State,  38  Tex.  Cr.  363,  43  S.  W.  96,  statement  of  wit- 
ness inadmissible,  when  not  to  be  used  to  offset  impeaching  testi- 
mony. 

In  Murder  Where-  Testimony  Fails  to  Show  Defendant  Belonged  to 
Mob  or  that  deceased  was  killed  by  or  at  instigation  of  mob,  but 
shows  he  was  killed  by  two  persons  on  private  grudge,  it  is  prejudicial 
error  to  admit  evidence  that  third  parties  had  been  killed  by  mob. 

See  note,  62  L.  B.  A.  198. 

35  Tex.  Or.  164-168,  32  B,  W.  768,  UNDSEY  ▼.  STATE. 
Statements  by  Deceased  Fifteen  or  Twenty  Minutes  After  Shooting, 

and  while  he  was  still  at  place  of  shooting,  are  part  of  res  gestae. 

Approved  in  Thomas  v.  State,  47  Tex.  Cr.  535,  122  Am.  St.  Rep. 
712,  84  S.  W.  824,  and  Kenney  v.  State  (Tex.  Cr.),  79  S.  W,  818,  both 
holding  in  prosecution  for  rape  of  child  statement  of  latter  to  her 
mother  twenty  or  thirty  minutes  later  admissible;  Ingram  v.  State 
(Tex.  Cr.),  43  S.  W.  519,  admitting  statements  made  within  four 
minutes  after  the  homicide;  Freeman  v.  State,  40  Tex.  Cr.  550, 
46  S.  W.  642,  declarations  by  deceased  thirty  to  sixty  minutes  after 
difficulty  are  part  of  res  gestae. 

If  Defendant  Abandoned  an  Attempt  to  Provoke  Diillcalty  and  is 
later  attacked  by  deceased  his  right  of  self-defense  is  perfect. 

Approved  in  Clay  v.  State,  44  Tex.  Cr.  136,  69  S.  W.  415,  holding 
npon  facts  court  not  justified  in  limiting  charge  on  self-defense  by 
charges  on  provoking  difficulty  and  mutual  combat. 

36  Tex.  Or.  170-174,  60  Am.  St.  Bep.  31,  32  &  W.  772,  WADE  v. 

STATE. 

In  Indictment  for  Bobbery,  Foreign  Money  must  be  Described  as 
property  under  article  427,  Code  of  Criminal  Procedure,  and  descrip- 
tion of  same  as  "one  dollar  in  Mexican  money"  is  insufficient. 

Approved  in  Rose  v.  State,  52  Tex.  Cr.  156,  106  S.  W.  144,  hold- 
ing not  error  to  deny  motion  in  arrest  on  ground  that  a  drink  check 
one  of  articles  stolen  traced  into  defendant's  possession  was  insuffi- 
ciently described  in  indictment;  State  v.  Phillips,  27  Wash.  367,  67 
Pac.  609,  holding  indictment  for  larceny  of  "lawful  money  of  the 
United  States''  not  supported  by  proof  of  taking  of  Canadian  bills. 

Distinguished  in  Johnson  ▼.  State,  42  Tex.  Cr.  105,  58  S.  W.  69, 
stolen  watch,  shoes,  and  razor  held  to  be  sufficiently  described  in 
indictment. 

85  Tex.  Cr.  174-178,  60  Am.  St.  Bep.  35,  32  8.  W.  766,  STEWABT  ▼. 
STATE. 

On  Trial  for  Incest  Where  Evidence  Tends  strongly  to  show  con- 
sent of  prosecutrix  to  intercourse,  it  is  error  for  court  to  fail  to  in- 
struct jury  upon  accomplice  testimony  as  to  her. 

Approved  in  Coburn  v.  State,  36  Tex.  Cr.  258,  36  S.  W.  442,  and 
Clark  V.  State,  39  Tex.  Cr.  182,  73  Am.  St.  Eep.  919,  45  S.  W.  576, 
both  reaffirming  rule;  Martin  v.  State,  36  Tex.  Cr.  638,  36  S.  W.  587, 
reversing  murder  case  for  failure  to  charge  on  law  of  accomplices; 
Ballew  V.  State  (Tex.  Cr.),  34  S.  W.  617,  where  witness  in  mule 
theft  was  either  an  ignoramus  or  accomplice,  jury  should  be  instructed 
in  accomplice  testimony.  See  notes,  73  Am.  St.  Bep.  778,  920;  98  Am. 
St.  Bep.  178;  85  Am.  St.  Bep.  326. 
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Prosecution  for  Bape  not  Bar  to  Snbseauent  Prosocutlon  for  Incest. 

See  notes,  92  Am.  St.  Rep.  146;  91  Am.  St.  Rep.  674. 

Admission  of  Inadmissible  Evidence  if  Harmless,  is  not  ground  for 
reversal. 

>  See  notes,  62  Am.  St.  Rep.  132;   65  Am.  St.  Rep.  29;  67  Am.  St. 
Rep.  599. 

35  Tex.  Cr.  178-181,  32  S.  W.  771,  THOMAS  ▼.  STATE. 

Confession  Made  by  Defendant  After  Due  Warning  to  officer  is 
not  rendered  inAdmis»ibIe  because  officer  also  said  to  defendant  that 
he  had  gotten  himself  into  bad  scrape  and  that  it  might  go  lighter 
with  him  if  he  told  all  about  it. 

Approved  in  Anderson  v.  State  (Tex.  Or.),  54  S.  W.  582,  reaffirm- 
ing rule;  Bailey  v.  State,  42  Tex.  Or.  292,  59  S.  W.  902,  confession 
of  acquitted  co-conspirator  under  cross-examination  is  admissible. 
See  notes,  73  Am.  St.  Rep.  944;  18  L.  R.  A.  (n.  s.)  820. 

Confession  Made  Before  Grand  Jury  After  Due  Warning  is  admis- 
sible in  evidence  when  in  judgment  of  court  it  is  material  to  due  ad- 
ministratiooi  of  justice. 

Approved  in  Grimsinger  v.  State,  44  Tex.  Cr.  19,  26,  27,  31,  34,  69 
S.  W.  586,  590,  592,  594,  and  Wisdom  v.  State,  42  Tex.  Cr.  581,  583, 
61  S.  W.  926,  927,  both  holding  confession  before  grand  jury  admissible. 
See  note,  9  L.  R.  A.  (n.  s.)  533. 

Burden  is  upon  Prosecution  to  Show  That  Confession  offered  in 
evidence  was  voluntarily  made. 

Approved  in  Gallaher  v.  State,  40  Tex.  Cr.  310,  50  S.  W.  395,  where 
circumstances  suggest  confession  was  not  voluntary  it  is  inadmissible. 

Involuntary  Confession  Uttered  to  Bring  Temporal  good  or  avert 
temporal  evil,  even  when  contemplated  benefit  is  small,  is  inadmissible. 

Approved  in  McVeigh  v.  State,  43  Tex.  Cr.  19,  62  S.  W.  757,  con- 
fession induced  by  promise  of  sheriff  is  inadmissible. 

Inducement  Under  Which  Confession  was  Uttered  is  not  always 
decisive  of  its  admissibility,  but  must  be  considered  in  light  of  sur- 
rounding circumstances. 

Approved  in  Brown  v.  State*  45  Tex.  Cr.  142,  75  S.  W.  34,  holding 
in  prosecution  for  murder  confession  made  to  sheriff  after  being 
warned  admissible;  Hamlin  v.  State,  39  Tex.  Cr.  600,  47  S.  W.  660, 
declarations  of  defendant  admissible,  as  circumstances  do  not  show 
duress;  Greer  v.  State  (Tex.  Cr.),  45  S.  W.  12,  statement  by  defend- 
ant while  under  arrest  and  after  warning  held  admissible;  Cortez 
v.  State,  43  Tex.  Cr.  383,  66  S.  W.  458,  instance  of  homicide  confession 
of  Mexican,  while  in  jail  and  supplied  with  liquor,  to  officers  who 
had  captured  him,  held  for  jury  as  to  whether  voluntary.  See  note, 
18  L.  R.  A.  (n.  s.)  787. 

35  Tex.  Cr.  182-183,  32  S.  W.  899,  CAMPBELL  v.  STATE. 

There  is  Fatal  Variance  Between  Purport  Clause  of  Indictment  for 
forgery  setting  forth  forged  instrument  as  purporting  to  be  act  of 
"accused,  another  and  M.  W.  Leonard,"  and  tenor  clause  setting 
out  latter  name  as  '*W.  W.  Linard." 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  39,  90  S.  W.  308,  holding 
where  purport  clause  shows  instrument  to  be  act  of  president  of  school 
board  and  tenor  clause  shows  it  to  be  act  of  president  and  secretary 
variance  is  fatal;  Mayers  v.  State,  47  Tex.  Cr.  625,  85  S.  W.  802, 
holding  where  in  purport  clause  instrument  appears  to  be  act  of  S.  and 
in  tenor  clause  to  be  act  of  M.  and  S.  variance  is  fatal;  Fite  v.  State, 
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86  Tex.  Cr.  5,  34  S.  W.  922,  variance  is  fatal  where  purport  clause 
charges  instrument  to  be  act  of  "Andrew  Arlow,"  and  tenor  clause 
charges  it  to  be  act  of  "L.  B.  Price  &  Co.  and  Andrew  Arlow"; 
Stephens  v.  State,  36  Tex.  Cr.  387,  37  S.  W.  425,  variance  is  fatal 
where  purport  clause  charges  instrument  to  be  act  of  "G.  F.  Green/' 
while  tenor  clause  charges  it  to  be  act  of  "John  C.  Stephens  and  G. 
F.  Green";  Thulemeyer  v.  State,  38  Tex.  Cr.  350,  43  S.  W.  83,  var- 
iance is  fatal  where  purport  clause  alleges  indorsement  to  be  act 
of  "Wm.  M.  Cook,  Jr.,"  and  tenor  clause  alleges  it  to  be  "Wm.  Cook 
per  Wm.  M.  Cook,  Jr.,  W.  L.  Thulemeyer";  Fite  v.  State  (Tex.  Cr.), 

34  S.  W,  922,  reversing  where  purport  clause  alleged  act  of  "Mr.  J.'' 
and  tenor  that  of  "Mrs.  J.";  Fite  v.  State  (Tex.  Cr.),  34  S.  W.  922, 
reversing  where  purport  clause  alleged  act  of  "B."  and  tenor  clause 
of  "B.  and  another";  Stephens  v.  State  (Tex.  Cr.),  38  S.  W.  997,  re- 
versing for  variance  between  names  in  purport  and  tenor  clauses; 
Millsaps  V.  State,  38  Tex.  Cr.  572,  43  S.  W.  1015,  variance  is  fatal 
where  purport  clause  alleges  instrument  to  be  act  of  corporation,  while 
tenor  clause  alleges  it  to  be  signed  by  president  and  secretary  of 
corporation  as  such  officers;  Hanks  v.  State  (Tex.  Cr.),  54  S.  W.  588, 
variance  is  fatal  where  purport  clause  alleges  instrument  to  be  act 
of  **W.  H.  S.,  Jr.,"  when  instrument  is  act  of  "W.  J.  H." 

35  Tex.  Or.  18S-190,  32  B.  W.  893,  WILLIAMS  ▼.  STATE. 

Under  Article  661  of  Oode  of  Criminal  Procedure,  evidence  cannot 
be  introduced  after  close  of  argument. 

Approved  in  Southerland  v.  State,  52  Tex.  Cr.  425,  107  S.  W.  349, 
reaffirming  rule;  Lorance  v.  State,  37  Tex.  Cr.  453,  36  S.  W.  93,  after 
jury  has  retired,  it  is  error  to  recall  witness  to  testify  to  a  new 
fact;  Lockett  v.  State  (Tex.  Cr.),  55  S.  W.  336,  admission  of  evi- 
dence after  argument  to  court  is  closed  is  reversible  error. 

Distinguished  in  Ogden  v.  State  (Tex.  Cr.),  58  S.  W.  1021,  majority 
holding  that  failure  to  swear  witness,  when  not  objected  to  at  time, 
is  not  reversible  error. 

Miscellaneous.— Cited  in  Williams  v.  State  (Tex.  Cr.),  53  S.  W.  860, 
referring  historically  to  former  appeaf;  Crayton  v.  State,  45  Tex.  Cr. 
85,  73  S.  W.  1047,  holding  in  indictment  for  forgery  variance  between 
purport  and  tenor  clause  as  to  persons  whose  act  instrument  purported 
to  be  fatal. 

35  Tex.  Cr.  190-195,  32  S.  W.  901,  SHELY  v.  STATE. 

Indictment  Against  Deputy  Sheriff  for  Perjury  in  Affidavit  to  a  fee 
bill  should  set  out  the  affidavit  in  haec  verba. 

See  note,  124  Am.  St.  Rep.  665,  670,  671. 

Distinguished  in  Lamar  v.  State,  49  Tex.  Cr.  564,  95  S.  W.  510,  hold- 
ing indictment  for  perjury  in  testimony  given  at  trial  need  not  set  out 
the  oath. 

35  Tex.  Cr.  196-199,  32  8.  W.  903,  LEDBETTEB  v.  STATE. 

Where  Defense  to  Charge  of  Theft  of  Cattle  is  purchase  from  Kuy- 
kendall,  and  issue  is  as  to  whether  cow  was  Kuykendall's  cow  or  one 
belonging  to  Roberts,  court  should  present  defense  to  jury  under 
proper  charge. 

Approved  in  Ford  v.  State,  41  Tex.  Cr.  4,  51  S.  W.  936,  sustaining 
court's  charge  and  its  refusal-  to  give  requested  charge  on  recent 
possession,  where  that  was  not  the  only  convicting  evidence;  Dar- 
nell V.  State,  43  Tex.  Cr.  89,  63  S.  W.  632,  where  defendant  claims 
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title  to  stolen  property,  court  should  cliarge  that  if  he  honestly  be- 
lieved he  had  title  he  should  be  acquitted. 

mdictment  for  Theft  may  Allege  Ownenbip  in  one  having  posses- 
sion, management  and  control  of  property. 

Approved  in  People  v.  Nunley,  142  Gal.  109,  75  Pac.  677,  holding  in- 
dictment for  theft  of  horse  belonging  to  firm  properly  alleged  owner- 
ship in  one  of  partners. 

86  Tex.  Or.  19»-202,  32  8.  W.  896,  WAOGONEB  ▼.  STATE. 

Indictment  for  Incest  Need  not  Allege  Prosecutrix  was  Woman. 

See  note.  111  Am.  St.  Bep.  28. 

Miscellaneous. — Cited  in  Barrett  v.  State,  55  Tex.  Cr.  184,  115  S.  W. 
1188,  holding  indictment  for  incest  need  not  allege  that  defendant 
had  knowledge  of  relationship. 

S6  Tex.  Cr.  20^204,  33  8.  W.  228,  PLXTBCMEB  y.  STATE. 

On  Trial  for  Perjury,  Falsity  of  Statement  may  be  established  by 
circumstantial  evidence,  but  must  be  by  two  credible  witnesses,  or  by 
one  such  witness  strongly  corroborated. 

Approved  in  Bogers  v.  State,  35  Tex.  Cr.  223,  32  S.  W.  1045,  re- 
affirming rule;  Maroney  v.  State,  45  Tex.  Cr.  526,  78  S.  W.  697,  hold- 
ing in  trial  for  perjury  ciroumstantial  evidence  sufficient  to  warrant 
conviction;  Franklin  v.  State,  38  Tex.  Cr.  348,  43  S.  W.  85,  proof  ot 
perjury  held  to  be  direct. 

36  Tex.  Or.  205-206,  32  S.  W.  900,  NELSON  v.  STATR 

On  Trial  for  Theft,  Where  Property  Taken  in  One  Envelope  con- 
eisted  of  money  of  lawful  value  of  over  twenty  dollars,  and  other 
valuable  property,  court  may  assume  in  its  charge  that  value  exceeded 
twenty  dollars. 

Approved  in  Bussell  v.  State,  53  Tex.  Cr.  503,  111  S.  W.  659,  hold- 
ing not  error  for  court  in  charge  to  assume  fact  admitted  by  de- 
fendant; Kirk  V.  State,  35  Tex.  Cr.  230,  32  S.  W.  1045,  court  will  pre- 
sume that  "coin"  refers  to  money  of  United  States  of  America. 

Distinguished  in  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  S.  W.  400, 
holding  in  trial  for  theft  of  second-hand  safe  it  was  error  for  court 
to  assume  in  charge  that  value  of  safe  was  sufficient  to  make  theft 
exceed  fifty  dollars  in  value  though  witnesses  all  testified  to  such 
value. 

Where  the  Proof  "wae  of  tbe  Taking  of  "Lawful  current  money  of 
the  United  States,"  the  value  thereof  is  the  aggregate  of  the  various 
coins  and  treasury  notes  shown  to  have  been  taken. 

Approved  in  Tatner  v.  State  (Tex.  Cr.),  44  S.  W.  490,  court  may 
assume  the  "taking"  where  defendant  admits  it  but  claims  it  to  have 
been  to  care  for  and  restore  it;  Spencer  v.  State  (Tex.  Cr.),  55  S.  W. 
58,  "lawful  currency  of  the  United  States"  sufficiently  describes 
money. 

36  Tex.  Cr.  206-207,  32  S.  W.  1046,  EIJLINS  v.  STATE. 

After  Accused  had  Been  Detected  ae  the  Thief  and  in  possession 
of  the  property,  it  was  too  late  for  voluntary  return. 

Approved  in  Ware  v.  State,  47  Tex.  Cr.  542,  84  S.  W.  1066,  holding 
evidence  did  not  require  charge  on  voluntary  return;  Taylor  v.  State 
(Tex.  Cr.),  75  S.  W.  36,  holding  where  defendant  had  stolen  cattle 
and  concealed  them  it  was  too  late  after  he  had  been  arrested  and 
taken  five  or  six  miles  toward  county  jail  to  make  voluntary  return. 
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36  Tex.  Or.  209-210,  83  8.  W.  227,  BOLLEB  ▼.  STATE. 
Inqiroper  Statament  by  State's  CooiiBel  in  Argnment  relative  to 

number  of  men  convicted  upon  weaker  evidence  than  that  in  case 
at  bar  will  not  be  reviewed  on  appeal  in  absence  of  requested  charge 
te  jur7  to  disregard  same. 

Approved  in  Giles  v.  State  (Tex.  Cr.),  57  8.  W.  99,  improper  re- 
marks of  prosecuting  attorney  are  not  subject  of  complaint  where 
trial  court  was  not  requested  to  instruct  jury  to  disregard  same. 
See  note,  46  L.  B.  A.  645. 

35  Tex.  Or.  210-212,  32  S.  W.  1042,  MOSELEY  ▼.  STATE. 

Agreement  for  Inmnmity  from  Prosecution  in  return  for  testimony, 
to  be  available,  must  be  made  by  proper  authority,  and  refer  to  par- 
ticular case  or  transaction,  and  cannot  cover  detection  of  crime  gen- 
erally. 

Approved  in  Ex  parte  Park,  37  Tex.  Cr.  594,  66  Am.  St.  Bep.  837, 
40  8.  W.  301,  prosecution  may  guarantee  against  prosecution  for  par- 
ticular case  on  trial  only. 

Offense  of  Receiving  Stolen  Property  may  be  prosecuted  in  county 
where  theft  was  committed,  or  through  or  into  which  property  was 
carried  or  where  same  was  received  or  concealed. 

Beaffirmed  in  Bonner  v.  State  (Tex.  Cr.),  32  S.  W.  1043. 

35  Tex.  Or.  213-214,  32  S.  W.  1043,  BBOWNLEE  ▼.  STATR 
Person  Accused  of  Oarrylng  Pistol  does  not  appear  to  have  been 

traveler  from  evidence  that  he  had  borrowed  pistol  to  carry  with 

him  on  visit  to  adjoining  county,  and  was  found  with  same  several 

days  later  at  political  gathering  when  he  was  not  en  route  to  such 

other  county.  ' 

Approved  in  Snider  v.  State   (Tex.  Cr.),  43  S.  W.  85,  sustaining 

conviction  where  defendant  tarried  by  the  wayside  after  his  lawful 

attempt  to  sell  the  pistol. 

35  Tex.  Or.  214-220,  33  S.  W.  233,  MAaBUDEB  ▼.  STATE. 

Widow  of  Deceased  Who  is  Witness  for  Accused  can  be  Oross-ez- 
amlned  and  impeached  as  any  other  witness. 

See  note,  82  Am.  St.  Bep.  55. 

Instruction  That  tn  Determining  State  of  Mind  of  Slayer  With 
Eeference  to  Anger,  resentment  or  terror,  rendering  him  incapable  of 
cool  reflection,  jury  must  view  acts  and  conduct  of  person  killed  in 
light  of  and  in  connection  with  all  facts  and  circumstances  in  evi- 
dence, is  sufficiently  comprehensive. 

See  note,  5  L.  B.  A.  (n.  s.)  819. 

35  Tex.  Or.  220-221,  32  S.  W.  1041,  FLYNN  ▼.  STATR 

Where  Indictment  for  Permitting  Keeping  Disorderly  House  alleges 
ownership  in  defendant,  such  allegation  is  sustained  by  proof  that 
he  held  control  of  house  as  agent  for  owner,  and  had  management 
thereof. 

Approved  in  Strong  v.  State,  52  Tex.  Cr.  135,  136,  105  S.  W.  786, 
but  intimating  facts  insufficient  to  show  defendant  in  management 
and  control  of  house;  Hamilton  v.  State  (Tex.  Cr.),  60  S.  W.  40, 
remark  of  court  that  a  person  might  be  convicted  as  owner  of  dis- 
orderly house  without  being  absolute  owner  of  property  is  not  ground 
for  reversal. 
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3d  Tex.  Or.  221-224,  32  S.  W.  1044,  BOOEBS  ▼.  STATE. 

Perjury  may  be  Entirely  Proved  by  Oircumstantial  Evidence. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  526,  78  S.  W.  697,  hold- 
ing circumstantial  evidence  sufficient  to  support  conviction  of  perjury. 

35  Tez.  Or.  224-231,  32  S.  W.  1045,  KIBK  v.  STATE. 

Allegationa  In  Indictment  for  Bobbery  describing  property  taken 
■as  three  silver  dollars  in  coin  of  value  of  three  dollars,  one  fifty- 
cent  piece  in  coin  of  value  of  fifty  cents,  will  be  presumed  to  refer 
to  money  of  United  States. 

Approved  in  Moor»  v.  State,  36  Tex.  Cr.  89,  35  S.  W.  668,  "silver 
coin  money  of  the  United  States"  held  to  be  a  sufficient  description; 
Spencer  v.  State  (Tex.  Or.),  55  S.  W.  58,  ''lawful  currency  of  the 
United  States"  describes  money. 

Bemark  of  Judge  in  Bnling  Testimony  admissible  that  it  is  of 
liighly  material  character  is  error  as  upon  weight  of  testimony. 

Approved  in  Bradshaw  v.  State,  44  Tex.  Or.  223,  70  S.  W.  216,  and 
Simmons  v.  State,  55  Tex.  Cr.  445,  117  S.  W.  143,  both  holding  com- 
ment by  judge  on  evidence  admitted  erroneous;  McCullar  v.  State,  36 
Tex.  Cr.  215,  61  Am.  St.  Bep.  849,  36  S.  W.  585,  it  is  error  for  court  to 
remark  that  fact  that  a  person's  character  was  never  discussed  is 
very  best  evidence  of  good  character;  Zysman  v.  State,  42  Tex.  Cr. 
434,  60  S.  W.  670,  it  is  reversible  error  for  court  to  remark  that 
it  is  immaterial  whether  one  or  a  dozen  were  employed  to  prose- 
cute case;  dissenting  opinion  in  Johnson  v.  State,  42  Tex.  Cr.  94, 
58  S.  W.  64,  51  L.  B.  A.  272,  majority  holding  that  charge  not  ex- 
cepted to  cannot  be  reviewed. 

Distinguished  in  Cogdell  v.  State  (Tex.  Cr.),  74  S.  W.  313,  holding 
where  evidence  objected  to  as  immaterial,  mere  remark  of  judge  in 
4idmitting  it  that  it  was  material  not  error. 

When  Witness  Impeached  Prior  Statements  in  Oorroboration  Ad- 
missible. 

See  note,  82  Am.  St.  Bep.  66,  67. 

Miscellaneous. — Kirk  v.  State  (Tex.  Cr.),  37  S.  W.  441,  referring 
historically  to  former  appeaL 

35  Tex.  Or.  231-237,  88  S.  W.  121,  TATE  ▼.  STATE. 

On  Trial  for  Murder  Oharge  is  Oorrect  which  tells  jury  that  if 
they  have  reasonable  doubt  as  to  degree  of  defendant's  guilt  to 
find  him  guilty  in  second  degree,  and  in  case  of  reasonable  doubt 
.as  to  his  guilt  of  that  degree  to  find  manslaughter. 

Approved  in  Edens  v.  State,  41  Tex.  Cr.  526,'  55  S.  W.  816,  holding 
v^here  charge  that  if  jury  have  reasonable  doubt  of  defendant's 
guilt  they  shall  find  him  not  guilty  has  been  once  given  it  is  unneces- 
sary to  apply  it  to  every  phase  of  evidence. 

Miscellaneous. — Cited  in  Jenkins  v.  State,  49  Tex.  Cr.  461,  122  Am. 
St.  Rep.  812,  93  S.  W.  728,  holding  inquiry  of  one  of  jurors  after 
they  had  retired  as  to  why  defendant  had  not  gone  on  stand  which 
was  immediately  rebuked  not  reversible  error. 

:S6  Tex.  Or.   237-240,  33  S.  W.  351,  MONFOBD  ▼.  STATE. 
Oourt  will  Take  Judicial  Notice  of  Location  of  Oity. 
See  note,  82  Am.  St.  Hep.  443. 

5  Tex.  Notes— 67 
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Tez.  Or.  240-248,  60  AsL  St.  Bap.  S7,  83  8.  W.  126^  DILL  ▼. 
STATB. 

Xndlctmttit  may  Obargt  Bnrglwy  and  Conipiracy  to  commit  bur- 
glary in  different  counts,  and  if  but  one  transaction  ia  involved^ 
court  will  not  force  prosecution  to  elect. 

Approved  in  Bobinson  ▼.  State,  56  Tex.  Cr.  64,  118  S.  W.  1038,. 
holding  state  not  required  to  elect;  Moore  ▼.  State,  37  Tex.  Cr.  559, 
660,  40  S.  W.  288,  289,  where  indictment  in  different  counts  chargea 
different  means  used  to  commit  abortion,  prosecution  is  not  forced 
to  an  election.  See  notes,  93  Am.  St.  Bep.  600;  91  Am.  St.  Bep. 
313. 

Volnntary  Testimony  of  Defendant  on  BTamlnlng  Trial  is  ad- 
missible against  him  in  subsequent  trial,  whether  or  not  he  was  in 
arrest  or  cautioned. 

Approved  in  Wooley  v.  State  (Tex.  Cr.),  64  S.  W.  1055,  testimony 
of  defendant  on  first  trial  for  a  homicide  is  admissible  against  him 
on  second  trial.  See  notes,  110  Am.  St.  Bep.  66;  18  L.  B.  A.  (n.  b.> 
782,  791. 

86  Tez.  Or.  243-255,  60  Aol  St  Bep.  40,  88  &  W.  117,  HABXBADEB 
▼.  STATE. 

Deimty  Oonnty  Cleric  Wlio  was  liinor  had  Authority  to  administer 
oaths. 

Approved  in  Delaney  v.  State,  48  Tex.  Cr.  595,  90  S.  W.  643,  hold- 
ing woman  may  be  deputy  county  clerk;  Mahon  v.  State,  46  Tez. 
Cr.  240,  79  S.  W.  30,  holding  deputy  county  clerk  has  same  authority 
to  take  affidavits  and  issue  licenses  as  clerk. 

Perjory  Based  on  False  Affidavit  to  Procure  Marriage  License. 

See  note,  96  Am.  St.  Bep.  634. 

36  Tex.  Or.  255-257,  S3  S.  W.  124,  WAGNEB  v.  STATE. 

In  Absence  of  Bills  of  Exceptions,  Supposed  Errors  in  rulings  of 
trial  court  will  not  be  reveiwed  on  appeal. 

Approved  in  Brazil  v.  State  (Tex.  Cr.)f  63  S.  W.  130,  exception* 
to  exclusion  of  testimony  comes  too  late  after  verdict. 

On  Trial  for  Assault  With  Intent  to  Murder,  charge  defining 
assault  is  unnecessary  where  court  charges  that  if  defendant  inten- 
tionally and  unlawfully  shot  with  intent  to  kill  he  would  be  guilty 
of  assault  with  intent  to  kill. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  146,  65  S.  W.  631,  holding 
applying  law  to  facts  in  charge  is  better  practice  than  defining 
offenses;  Alvarez  v.  State  (Tex.  Cr.),  58  S.  W.  1014,  charge  that  if 
jury  has  reasonable  doubt  as  to  pistol  having  been  discharged  acci- 
dentally they  should  acquit,  is  correct. 

Where  Defendant  on  Trial  for  Assault  With  Intent  to  Murder  His 
Wife  testifies  that  shooting  was  accidental,  and  there  was  no  eye- 
witness, court  properly  instructs  jury  to  acquit  if  th^  have  reason- 
able doubt  that  shooting  was  intentional. 

Approved  in  Grayson  v.  State,  35  Tex.  Cr.  631,  34  S.  W.  962,  and 
Passmore  v.  State  (Tex.  Cr.),  64  S.  W.  1040,  charge  on  assault 
to  murder  need  not  define  murder;  Williams  v.  State,  38  Tex.  Cr.  145,. 
41  S.  W.  626,  charge  held  to  define  all  essential  elements  of  assault 
to  murder;  Dent  v.  State,  43  Tex.  Cr.  146,  65  S.  W.  631,  in  trial  of 
accessory  to  murder,  it  is  not  error  to  refuse  to  define  an  accessory 
and  murder  in  first  degree.     See  note,  3  L.  B.  A.  (n.  s.)  1161. 
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36  T«z.  Or.  257-264»  33  8.  W.  344,  MOFFATT  ▼.  8TATB. 

Only  Testimony  Taken  at  Coroner's  Inquest  Wliich  is  in  Writing 
ean  be  used  to  impeach  witness. 

See  note,  95  Am.  St.  Bep.  773. 

Defendant  Participating  With  Friend  Who  Killed  Deceased  in 
Sudden  Passion  produced  on  him  by  assault  upon  him  by  deceased, 
is  guilty  of  manslaughter  only. 

See  note,  17  L.  B.  A.  (n.  s.)  797. 

Prisoner  cannot  be  Impeached  by  Proof  of  Other  Statements  made 
by  him  at  coroner's  inquest  and  not  embodied  in  written  testimony. 

See  note,  70  L.  B.  A.  44. 

Distinguished  in  dissenting  opinion  in  Cabrera  ▼.  State,  56  Tex.  Cr. 
169,  118  S.  W.  1067,  majority  holding  upon  facts  refusal  to  charge  on 
circumstantial  evidence  was  proper. 

Miscellaneous.— Kidwell  v.  State,  85  Tex.  Cr.  265,  33  S.  W.  342^ 
referred  to  as  companion  case. 

86  Tex.  Or.  264-268,  33  8.  W.  342,  KIDWELIi  ▼.  8TATR 

Prosecution  is  not  Beaulred  to  Put  on  Stand  all  eye-witnesses  to 
transaction,  but  production  of  witnesses  rests  with  prosecuting 
officer. 

Beaffirmed  in  Williford  ▼.  State,  36  Tex.  Cr.  424,  37  S.  W.  762; 
Trotter  v.  State,  37  Tex.  Cr.  474,  36  S.  W.  280;  Darter  v.  State, 
39  Tex.  Cr.  44,  44  S.  W.  850;  State  v.  Barrett,  33  Or.  199,  54  Pac. 
809;  Boss  v.  State,  8  Wyo.  379,  57  Pac.  930;  McGrew  v.  State  (Tex. 
Cr.),  49  S.  W.  229;  Martinez  v.  State  (Tex.  Cr.),  58  S.  W.  1018. 
Approved  in  Yancy  v.  State,  48  Tex.  Cr.  169,  170,  87  S.  W.  694,  695, 
holding  failure  of  state  to  put  on  stand  the  only  eye-witness  not 
error  where  he  was  implicated  in  homicide;  Freeman  v.  State,  46 
Tex.  Cr.  320,  81  S.  W.  954,  McCandless  v.  State,  42  Tex.  Cr.  658, 
62  S.  W.  746,  and  Halderman  v.  Territory  of  Arizona,  7  Ariz.  127, 
60  Pac.  877,  all  holding  state  not  required  to  put  eye-witness  on 
stand;  Blair  v.  State  (Tex.  Cr.),  60  S.  W.  880,  refusal  to  call  person 
assaulted  as  an  eye-witness  is  not  cause  for  reversal;  Cline  v.  State, 
30  Tex.  Cr.  349,  61  Am.  St.  Bep.  867,  36  S.  W.  1107,  arguendo. 

Fact  That  Only  Witness  to  Homicide  is  Accomplice  is  no  reason 
for  charge  upon  circumstantial  evidence,  especially  where  he  was 
near  enough  to  see  that  killing  was  done  by  one  of  two  parties  acting 
together  in  equal  guilt. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  150,  118  S.  W.  1057, 
holding  upon  facts  refusal  to  charge  on  circumstantial  evidence  was 
proper;  Bea  v.  State  (Tex.  Cr.),  53  S.  W.  619,  where  defendant's  state- 
ment and  testimony  of  accomplice  is  in  evidence,  court  need  not 
'  charge  on  circumstantial  evidence.  See  note,  97  Am.  St.  Bep.  791, 
793;  69  L.  B.  A.  211,  214. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
169,  118  S.  W.  1067,  majority  holding  on  facts  refusal  to  charge  on 
circumstantial  evidence  was  proper. 

Clothing  Worn  by  Deceased  Admissible  in  Evidence. 

Approved  in  Johnson  v.  State,  44  Tex.  Cr.  335,  71  S.  W.  26,  re- 
aflirming  rule. 

85  Tez.  Cr.  268-270,  33  8.  W.  230,  McCTTLLOOH  ▼.  STATE. 

To  Admit  Declarations  of  Defendant  in  Trial  for  Theft  same 
must  be  brought  within  iw  gestae,  or  be  in  explanation  of  posses- 
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sion  of  stolen  property,  or  be  in  corroboration  of  defendant's  testi- 
mony after  impeachment  by  proof  of  contradictory  statements. 

Approved  in  Clay  v.  State,  41  Tex.  Cr.  655,  56  S.  W.  630,  holding 
in  prosecution  for  cattle  theft  statement  of  accused  while  in  jail 
as  to  where  he  had  obtained  certain  hides  he  had  sold  not  admissible. 

35  Tex.  Cr.  270-271,  33  8.  W.  232,  FAKBOSB  ▼.  STATE. 

Credibility  of  Witness  may  be  Attacked  by  proof  of  his  arrest 
charged  with  felony,  and,  when  so  attacked,  may  be  sustained  by 
proof  of  good  character  for  truth  and  veracity. 

Approved  in  Butler  v.  State,  52  Tex.  Cr.  531,  107  8.  W.  842, 
holding  where  state  attacked  statement  of  accused  in  evidence  so 
as  to  affect  his  credibility  he  may  put  in  evidence  reputation  for 
truth  and  veracity;  Luttrell  v.  State,  40  Tex.  Cr.  659,  51  S.  W.  932, 
reaffirming  rule;  Murphy  v.  State  (Tex.  Cr.),  40  S.  W.  978,  ar- 
guendo, while  holding  proof  of  such  good  reputation  cannot  be 
given  merely  because  of  contradiction  with  their  testimony  and 
that  of  state.    See  note,  82  Am.  St.  Rep.  64. 

36  Tex.  Cr.  271-273,  33  S.  W.  231,  JOHNSON  ▼.  STATE. 

Indictment  for  Forgery  Which  Alleges  Intent  to  Defraud  generally, 
but  does  not  allege  name  of  person  sought  to  be  defrauded,  is 
sufficient,  and  admits  proof  that  name  signed  to  instrument  is  ficti- 
tious. 

Approved  in  Chapman  v.  State  (Tex.  Cr.),  34  S.  W.  622,  following 
rule;  Rubio  v.  State,  50  Tex.  Cr.  179,  95  S.  W.  121,  holding  indict- 
ment for  forgery  of  order  for  payment  of  money  which  sets  out 
the  instrument  with  parenthesis  explanation  that  by  names  of 
drawee  and  payee  defendant  meant  similar  names  which  were  real 
persons  sufficient;  Davis  v.  State,  37  Tex.  Cr.  219,  39  S.  W.  297, 
forgery  of  fictitious  name  constitutes  forgery;  Howard  v.  State,  37 
Tex.  Cr.  498,  66  Am.  St.  Rep.  815,  36  S.  W.  476,  where  indictment  sets 
out  instrument  by  its  tenor  alone,  proof  is  admissible  that  signature 
is  fictitious  or  that  of  firm  or  partnership. 

Miscellaneous. — Johnson  v.  State,  35  Tex.  Cr.  273,  33  S.  W.  232, 
referred  to  as  companion  case. 

35  Tex.  Cr.  274-275,  33  &  W.  350,  PBINZEL  ▼.  STATS. 
Punishment  for  Selling  Intoxicating  Liquors  Without  License  is 

alternative,   either   fine   or   imprisonment,   and    charge  is   erroneous 
which  prescribes  only  one  form  of  punishment. 

Approved  in  Petteway  v.  State,  36  Tex.  Cr.  103,  35  S.  W.  647,  it 
was  error  to  charge  jury  wrongly  as  to  punishment  for  selling  in- 
toxicants without  having  paid  occupation  tax. 

36  Tex.  Cr.  276-279,  60  Am.  St.  Rep.  47,  33  a  W.  234,  KTNNABD 

▼.  8TATB. 

On  Trial  for  Aggravated  Aesault  by  Teacher  upon  Pupil,  evidence 
of  former's  intent  in  inflicting  punishment  is  admissible. 

Approved  in  Pratt  v.  State,  50  Tex.  Cr.  233,  96  S.  W.  11,  holding 
in  prosecution  for  murder  defendant  entitled  to  testify  that  threats 
by  him  against  life  of  deceased  which  etate  had  put  in  evidence  were 
not  seriously  meant;  Stephens  v.  State,  44  Tex.  Cr.  69,  68  S.  W.  282, 
holding  in  prosecution  of  teacher  for  aggravated  assault  on  child 
evidence  did  not  support  conviction;  Murmutt  v.  State  (Tex.  Cr.),  67 
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S.  W.  509,  holding  in  trial  for  "burglary  where  former  plea  of  guilty 
to  charge  of  theft  was  put  in  evidence  defendant  entitled  to  testify 
as  to  his  purpose  in  giving  such  plea;  Matthews  v.  State  (Tex.  Cr.), 
42  S.  W.  376,  in  timber  stealing  ease  defendant  may  show  that  he  did 
not  intend  to  get  over  his  line;  Howerton  v.  State  (Tex.  Cr.),  43 
S.  W.  1019,  arguendo.  See  notes,  102  Am.  St.  Bep.  543;  65  L.  B. 
A.  900. 

35  Tez.  Cr.  27^280,  S3  S.  W.  350,  STOKES  V.  STATE. 

Defendant  Entitled  to  Service  of  Indictment  Before  Being  Placed 
on  Trial. 

Approved  in  Brewin  v.  State,  48  Tex.  Cr.  52,  85  S.  W.  1141,  hold- 
ing defendant  who  had  not  been  served  with  copy  of  indictment 
entitled  to  continuance  to  prepare  for  trial. 

35  Tez.  Cr.  280-282,  33  &  W.  340,  BABNETT  ▼.  STATE. 

SlanderonB  Language  most  be  Proved  as  Charged. 

Approved  in  Boberts  v.  State,  51  Tex.  Cr.  29,  100  S.  W.  151,  hold- 
ing variance  between  proof  and  information  as  to  language  used; 
West  V.  State,  44  Tex.  Cr.  419,  71  S.  W.  968,  holding  in  prosecution 
for  slander  of  female  variance  between  words  alleged  and  those 
proved  fatal;  State  v.  Fowler,  13  Idaho,  321,  89  Pac.  758,  holding 
in  prosecution  for  rape  language  of  witne'ss  used  in  describing 
offense  may  be  sufficient  to  convict  though  it  is  not  language  in. 
general  use  or  found  in  lexicons  or  statutes. 

35  Tez.  Cr.  285-297,  33  S.  W.  354,  ADAMS  ▼.  STATE. 

Bill  of  Ezceptiona  to  Overmling  Motion  for  Change  of  Venne  iff 
insufficient  if  it  fail  to  contain  facts  upon  which  order  overruling 
motion  was  based. 

Beaffirmed  in  King  v.  State  (Tex.  Cr.),  64  8.  W.  246.  Approved 
in  Gibson  v.  State,  53  Tex.  Cr.  359,  110  S.  W.  47,  holding  overruling 
of  motion  for  change  of  venue  not  reviewed  where  facts  on  which 
ruling  made  not  preserved  in  bill  of  exceptions;  Wright  v.  State,  40 
Tex.  Cr.  448,  50  S.  W.  940,  where  no  bill  of  exceptions  is  taken  to 
overruling  of  motion  for  change  of  venue,  action  of  court  will  not  be 
reviewed. 

Person  la  Competent  as  Juror,  Though  He  has  Formed  Opinion 
from  rumor  and  not  from  having  heard  any  witness  state  facts,  if 
he  declares  he  is  able  to  give  defendant  fair  trial. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  625,  626,  117  S.  W.  869, 
holding  opinion  formed  did  not  disqualify  juror  where  it  did  not 
extend  to  issue  of  insanity  the  only  issue  in  case;  Parker  v.  State,. 
45  Tex.  Cr.  337,  77  S.  W.  785,  holding  jurors  not  disqualified  because 
of  opinion  formed  from  hearsay;  Sawyer  v.  State,  39  Tex.  Cr.  559,. 
47  S.  W.  651,  having  opinion  formed  from  rumor  or  newspaper  ac- 
counts does  not  render  juror  incompetent;  Hamlin  v.  State,  39  Tex. 
Cr.  597,  47  S.  W.  658,  opinion  formed  from  hearsay  does  not  render 
juror  incompetent;  Morrison  v.  State,  40  Tez.  Cr.  491,  51  S.  W.  362,. 
juror  who  has  scruples  against  convicting  of  capital  crime  on  cir- 
cumstantial evidence  is  competent;  Wilkerson  v.  State  (Tex.  Cr.), 
57  S.  W.  960,  opinion  formed  from  rumor,  hearsay  and  newspaper 
accounts  does  not  disqualify  juror;  Keaton  v.  State,  41  Tex.  Cr.  629, 
57  S.  W.  1127,  overruling  challenges  to  jurors  for  cause  is  not  re- 
versible error  where  peremptory  challenges  were  not  exhausted  and 
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no  objectionable  juror  was  forced  on  defendant;  Smitb  ▼.  8t&t« 
(Tez.  Cr.),  65  S.  W.  186,  opinion  formed  by  juror,  after  ha  was 
sworn,  from  eonyeraation  with  mother  of  prosecutrix,  did  not  dis- 
qualify him. 

Court  wlU  Take  Judicial  Kotica  of  OomitleB  of  State. 

See  note,  82  Am.  St.  Bep.  442. 

Bill  of  Exceptloiui  to  Overmllng  Motion  for  Change  of  Venne 
must  be  filed  during  term. 

Approved  in  Lax  ▼.  State,  46  Tex.  Cr.  630,  79  S.  W.  579,  reaffirm- 
ing rule. 

Where  Accnsed  Coolly  Sought  Deceased  With  Intention  of  Killing 
Htm,  charge  on  self-defen&e  not  required  even  though  deceased  made 
first  move  as  if  to  draw  weapon. 

Approved  in  State  v.  Short,  121  La.  1036,  46  So.  1008,  holding  on 
facts  que6tix>n  whether  defendant's  coming  up  to  deceased  and  his 
attitude  were  reasonably  calculated  to  provoke  fatal  difficulty  was 
for  jury.     See  notes,  109  Am.  St.  Bep.  818;  45  L.  B.  A.  696,  698,  699. 

Service  of  Special  Venire  on  Defendant  on  Saturday  and  trial  on 
following  Monday  is  compliance  with  statute  allowing  him  one  en- 
tire day's  service  of  venire  before  trial. 

Approved  in  Wiggins  v.  State,  47  Tex.  Cr.  539,  84  S.  W.  821,  re- 
affirming rule. 

Warning  Oiven  by  Sheriff  a  Day  or  Two  Prevlons  to  Confesslcm 

would  justify  its  admission. 

Approved  in  Yancey  v.  State,  45  Tex.  Cr.  369,  76  S.  W.  572,  hold- 
ing confession  made  after  conviction  and  within  twenty  or  twenty- 
four  hours  after  warning  would  be  admissible  if  he  had  warning  in 
mind;  Stephens  v.  State,  49  Tex.  Cr.  490,  93  S.  W.  546,  holding  warn- 
ing given  by  sherifT  was  near  enough  in  time  to  confession  made  to 
another  person  to  render  it  admissible. 

Distinguished  in  Binkley  v.  State,  51  Tex.  Cr.  55,  100  S.  W.  781, 
holding  confession  not  admissible  where  warning  not  given  near 
enough  in  point  of  time. 

S6  Tex.  Cr.  297-302,  31  8.  W.  665,  83  &  W.  360,  EX  PABTE 
MALGNE. 

Where  a  Habeas  Corpus  Case  is  Tried  in  Vacation,  the  judge  must 
certify  to  the  transcript  of  the  record. 

Approved  in  Ex  parte  Overstreet,  39  Tex.  Cr.  468,  46  S.  W.  930, 
Ex  parte  Williams,  39  Tex.  Cr.  529,  47  S.  W.  365,  £x  parte  Calvin, 
40  Tex.  Cr.  84,  48  S.  W.  518,  Ex  parte  Wickson  (Tex.  Cr.),  47  S.  W. 
365,  Ex  parte  Hartley  (Tex.  Cr.),  58  S.  W.  110,  all  reaffirming  rule; 
Ex  parte  Blankenship  (Tex.  Cr.),  57  S.  W.  647,  where  writ  of  habeas 
corpus  is  granted  in  chambers,  but  heard  during  session  of  court, 
certificate  of  clerk  to  transcript  is  sufficient  on  appeal;  Ex  parte 
Brown,  43  Tex.  Cr.  46,  64  S.  W.  250,  where  transcript  is  signed  by 
clerk,  during  vacation,  appeal  in  habeas  corpus  will  be  dismissed. 

Where  Habeas  Corpus  is  Tried  in  Vacation,  judge's  certificate  of 
proceedings  under  article  202,  Code  of  Criminal  Procedure,  though 
it  contain  all  evidence  adduced,  cannot  be  considered  on  appeal  as 
statement  of  facts,  which  latter  must  be  prepared  as  in  other  cases. 

Approved  in  Lee  v.  State,  47  Tex.  Cr.  450,  83  S.  W.  1110,  Ex  parte 
Magee  (Tex.  Cr.),  71  S.  W.  286,  Ex  parte  Bachford  (Tex.  Cr.),  33 
S.  W.  362,  Ex  parte  Hardeman  (Tex.  Cr.),  33  S.  W.  363,  Ex  parte 
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Brown  (T«x.  Cr.),  33  S.  W.  363,  and  Ex  parte  Ballmus  (Tex.  Or.), 
35  S.  W.  048,  36  S.  W.  262,  all  reaffirming  rule;  Ex  parte  Smith,.  40 
Tex.  Cr.  181,  49  8.  W.  397,  where  there  is  no  regular  or  agreed  state- 
ment of  facts,  nor  any  formal  approval  of  statement  of  facts  by 
judge,  habeas  corpus  proceedings  will  not  be  reviewed  on  appeal. 

Miscellaneous. — Dissenting  opinions  in  Ex  parte  Bachford  (Tex. 
Cr.),  33  S.  W.  362,  Ex  parte  Hardeman  (Tex.  Cr.),  33  S.  W.  363, 
and  Ex  parte  Brown  (Tex.  Cr.),  33  S.  W.  363,  all  citing  to  dissenting 
opinion  but  majority  not  considering  statements  of  facts  in  either 
cited  case  or  cases  at  bar. 

35  Tex.  Or.  304-308,  33  8.  W.  356,  BRANCH  ▼.  STATE. 

Where  Assault  is  Oonunitted  With  Pistol  Used  as  Bludgeon,  size 
and  weight  of  pistol  must  be  shown  to  establish  its  character  as 
deadly  weapon. 

Approved  in  Peacock  v.  State,  52  Tex.  Cr.  435,  107  8.  W.  347,  fol- 
lowing rule.    See  note,  21  L.  R.  A.  (n.  e.)  501. 

Miscellaneous. — Ex  parte  Branch,  37  Tex.  Cr.  318,  39  S.  W.  932, 
referring  historically  to  former  appeal. 

35  Tez.  Or.  30&-313,  60  Am.  St.  Rep.  49,  33  S.  W.  541,  PBEIi  ▼.  STATE* 
One  is  Ouilty  of  Forgery  Who  Procures  the  Signature  of  Another 

to  an  instrument,  and  utters  it  as  the  instrument  of  another  person 

of  the  same  name. 

Approved  in  Edwards  v.  State,  53  Tex.  Cr.  54,  126  Am.  St.  Rep. 

767,   108   S.   W.   675,  upholding   conviction  where   defendant  forged 

signature  of  another  person  of  the  same  name. 

35  Tez.  Or.  313-318,  33  8.  W.  539,  MORRIS  ▼.  STATE. 

In  Order  to  Secure  Review  on  Appeal  of  Improper  Argument  at 
trial,  party  should  ask  Court  to  charge  jury  to  disregard  same. 

Reaffirmed  in  Sebastian  v.  State,  41  Tex.  Cr.  252,  53  S.  W.  876. 

In  Prosecution  for  Negligent  Homicide,  EzpressionB  Used  by  De- 
fendant at  time  and  very  shortly  afterward  are  part  of  res  gestae. 

See  note,  61  L.  R.  A.  299. 

Degree  of  Oare  Required  to  Avoid  Danger  by  Carriage  Driver,  so 
as  to  avoid  liability  for  negligent  homicide  in  killing  one  riding  in 
carriage,  is  that  which  man  of  ordinary  prudence  would  have  used 
under  like  circumstances. 

See  note,  61  L.  R.  A.  279. 

Where  Indictment  for  Negligent  Homicide  Charged  Defendant 
with  negligently  driving  wagon  at  furious  speed  so  as  to  endanger 
deceased's  life,  it  is  immaterial  whether  deceased  jumped  out  or  was 
thrown  out. 

See  note,  61  L.  R.  A.  280. 

35  Tez.  Or.  318-320,  33  8.  W.  357,  GERSTEAiAN  ▼.  STATE. 

On  Trial  for  Selling  Liquor  Without  License,  examined  copy  from 
book  kept  by  federal  revenue  collector  is  admissible  in  evidence, 
where  such  book  is  kept  in  accordance  with  law,  and  where  same 
ahows  that  defendant  had  applied  for  license. 

Approved  in  Lncio  v.  State,  35  Tex.  Cr.  324,  33  S.  W.  359,  Oers- 
tenkom  v.  State  (Tex.  Cr.),  44  S.  W.  501,  Goble  v.  State  (Tex.  Cr.), 
60  S.  W.  967,  Goble  v.  State,  42  Tex.  Cr.  504,  60  S.  W.  969,  all  reaffirm- 
ing rule;  Gerstenkom  v.  State,  38  Tex.  Cr.  627,  44  S.  W.  504,  and 
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Mftddox  ▼.  State  (Tex.  Cr.),  55  S.  W.  832,  testimony  in  regard  to  an 
examined  copy  from  books*  of  internal  revenue  collector  is  admissible. 

Distingni^hed-in  Biddy  v.  State,  52  Tex.  Cr.  415,  107  S.  W.  815, 
and  Thurman  ▼.  State,  45  Tex.  Cr.  570,  78  S.  W.  938,  both  holding 
statement  as  to  what  witness  swears  he  saw  in  books  of  internal 
revenue  collector  with  reference  to  such  entries,  are  inadmissible. 

One  Holding  License  to  Bell  Beer  has  no  right  to  sell  vinous  or 
spirituous  liquors. 

Approved  in  King  v.  State  (Tex.  Cr.),  33  S.  W.  359,  following 
rule;  Lucio  v.  State,  35  Tex.  Cr.  325,  33  S.  W.  359,  evidence  to  show 
right  to  sell  malt  liquor  is  not  admissible  in  prosecution  for  unlaw- 
fully selling  spirituous  liquors;  Williamson  v.  State,  41  Tex.  Cr.  464, 
55  S.  W.  570,  indictment  for  selling  liquor  on  physician's  prescription 
must  negative  defendant's  having  obtained  license  for  such  sale. 

35  Tez.  Or.  320-325,  33  S.  W.  358,  LUOIO  ▼.  STATE. 

On  Trial  for  Selling  Spiritaons  Liauor  Without  License  evidence 
is  properly  excluded  that  defendant  had  procured  license  to  sell 
malt  liquors. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  464,  55  S.  W:  570,  in- 
dictment for  selling  liquor  on  physician's  prescription  must  nega- 
tive defendant's  having  obtained  license  for  such  sale. 

On  Trial  for  Selling  Liqnor  Without  License,  Examined  Copy  from 
books  of  internal  revenue  collector,  is  admissible. 

Approved  in  Biddy  v.  State,  52  Tex.  Cr.  415,  107  S.  W.  815,  and 
Thurman  v.  State,  45  Tex.  Cr.  570,  78  8.  W.  938,  both  holding  state- 
ments as  to  what  witness  swears  he  saw  in  books  of  revenue  col- 
lector with  reference  to  such  entries,  are  inadmissible. 

35  Tex.  Cr.  325-339,   33   8.   W.   364,   SABOENT  ▼.   STATE. 

Indictment  Presented  in  Comity  where  there  are  two  district  courts 
need  not  show  in  which  of  them  it  was  presented. 

Reaffirmed  in  Phillips  v.  State,  35  Tex.  Cr.  482,  84  S.  W.  272. 
Approved  in  State  v.  Buralli,  27  Nev.  46,  71  Pac.  533,  defective 
description  of  grand  jury  in  body  of  indictment  may  be  cured  by 
title  and  preamble. 

Charge  upon  Manslaughter  Which  Defines  Adequate  Cause  and 
leaves  jury  to  review  evidence  and  determine  adequate  cause,  and 
whether  defendant  was  affected  thereby,  is  sufficient  without  re- 
viewing evidence. 

Reaffirmed  in  Blanco  v.  State  (Tex.  Cr.),  57  S.  W.  829. 

Slayer  is  Justified  if  It  Seasonably  Appeared  to  Him  from  his 
standpoint,  from  surrounding  circumstances   that  danger  existed. 

See  note,  3  L.  R.  A.  (n.  s.)    538,  541. 

Instruction  Authorizing  Person  to  Slay  Another  for  Intrusion  into 
his  house  after  he  has  resorted  to  all  other  means  excepting  retreat 
to  get  rid  of  him,  is  not  objectionable. 

See  note,  2  L.  R.  A.  (n.  s.)  74. 

35  Tex.  Cr.  339-341,  60  Am.  St.  Bep.  51,  S3  8.  W.  363,  GONZAIiES 
V.  STATE. 

Charge  of  Court  in  Felony  Case,  not  excepted  to,  is  not  subject  of 
complaint  on  appeal  unless  calculated  to  injure  rights  of  defendant. 

Approved  in  Jackson  v.  State  (Tex.  Cr.),  51  S.  W.  390,  person 
convicted  of  murder  in  second  degree  cannot  complain  of  character 
of  charge  on  murder  in  first  degree. 
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Court  may  Bosort  to  All  Sources  of  Informationy  including  parol 
evidence,  to  enter  order  of  sentence  nunc  pro  tunc. 
See  notes,  97  Amu  St.  Bep.  637;  88  Am.  St.  Bep.  448. 

85  Tex.  Cr.  S42-545,  33  a  W.  337,  HOOVEB  ▼.  STATE. 

Cross-examination  of  Wife  Wlio  bas  Testified  as  Witness  for  hus- 
band must  be  confined  to  matters  brought  out  in  chief. 

Approved  in  Marsh  v.  State,  54  Tex.  Cr.  148,  112  S.  W.  323,  Eich- 
ards  V.  State,  53  Tex.  Cr.  413,  110  S.  W.  439,  Hobbs  v.  State,  53  Tex. 
Cr.  84,  112  S.  W.  315,  Stewart  v.  State,  52  Tex.  Cr.  281,  106  S.  W. 
688,  Jones  v.  State,  51  Tex.  Cr.  476,  101  S.  W.  995,  Hamilton  v.  State, 
36  Tex.  Cr.  375,  37  S.  W.  432,  Jones  v.  State,  38  Tex.  Cr.  100,  70  Am. 
St.  Rep.  724,  40  S.  W.  809,  and  Messer  v.  State,  43  Tex.  Cr.  lt)6,  63 
S.  W.  644,  all  reaffirming  rule;  Spivey  v.  State,  45  Tex.  Cr.  498,  77 
S.  W.  445,  where  wife  testified  on  behalf  of  husband,  it  is  error  to 
permit  state  to  have  her  state,  in  addition  to  conversation  which 
defendant  showed  had  occurred  between  himself  and  wife  after  kill- 
ing, that  husband  wanted  her  to  testify  to  certain  facts;  Miller  v. 
State,  37  Tex.  Cr.  577,  40  S.  W.  314,  wife  cannot  testify  against  her 
husband,  even  in  regard  to  matters  occurring  before  their  marriage. 

Where  Deceased  Threatened  to  Kill  Defendant  and  Latter  Armed 
Himself  and  went  to  deceased's  house  and  killed  him  because  he  had 
threatened  his  life,  there  is  neither  self-defense  nor  manslaughter,  nor 
anything  short  of  murder. 

Approved  in  Proctor  v.  State,  54  Tex.  Cr.  261,  112  S.  W.  773,  hold- 
ing evidence  did  not  suggest  issue  of  self-defense.  See  notes^  109 
Am.  St.  Rep.  818;  45  L.  B.  A.  696. 

Miscellaneous.— See  note,  62  L.  B.  A.  198. 

35  Tex.  Cr.  346-352,  33  a  W.  876,  OWENS  ▼.  STATE. 

Evidence  Impeaching  Defendant's  Witness  should  be  carefully  lim- 
ited by  court  to  purpose  intended  so  that  same  may  not  be  considered 
as  evidence  of  defendant's  guilt. 

Beaffirmed  in  Yanhouser  v.  State,  52  Tex.  Cr.  604,  108  S.  W.  388; 
Bennett  v.  State,  43  Tex.  Cr.  242,  64  S.  W.  255. 

Distinguished  in  Winfrey  v.  State,  41  Tex.  Cr.  540,  56  S.  W.  919, 
where  impeaching  evidence  can  be  used  for  no  other  purpose,  it  is 
not  necessary  for  court  to  limit  its  purpose. 

An  Indictment  Charging,  in  One  Count,  Bape  and  Incest  growing 
out  of  the  same  transaction  is  not  duplicitous  or  obnoxious  for  repug- 
nancy. 

Approved  in  State  v.  Goodale,  210  Mo.  282,  109  S.  W.  11,  no  error 
to  join  counts  for  rape  and  incest  related  to  same  transaction,  nor  was 
state  required  to  elect. 

36  Tez.  Cr.  362-364,  33  8.  W.  871,  THOMPSON  ▼.  STATE. 

On  Trial  for  Assault  and  Battery,  Bemark  by  Conrt  that  state's  wit- 
nesses had  been  guessing  regarding  certain  stick  claimed  to  have  been 
used  cannot  prejudice  defendant. 

Approved  in  Newman  v.  State  (Tex.  Cr.),  64  S.  W.  259,  remark  of 
court  in  reference  to  state's  witness,  that  "every  man's  character  is 
presumed  to  be  good  until  the  contrary  is  shown"  is  not  prejudicial. 

36  Tex.  Cr.  364-360,  33  S.  W.  869,  BAY  ▼.  STATE. 

Defendant  cannot  Complain  of  Argument  by  State's  Counsel  which 
is  in  direct  reply  to  argument  of  defendant's  counsel. 
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Approved  in  Brautley  v.  State,  42  Tex.  Cr.  296,  59  S.  W.  893,  wlier« 
defendant's  counsel  referred  to  former  acquittal  of  defendant,  prose- 
cution may  show  acquittal  was  by  reason  of  one  juror  hanging  jury. 
See  note,  46  L.  B.  A.  665,  671. 

New  Trial  wlU  not  be  Granted  BecanM  of  Remark  of  Juror  after 
retirement  indicating  knowledge  of  case  outside  of  evidence,  unless  it 
appear  that  such  remark  or  knowledge  influenced  verdict. 

Approved  in  Angley  v.  State,  35  Tex.  Cr.  435,  34  S.  W.  118,  refusing 
new  trial  when  juror's  remark  was  made  after  verdict  found  and  pun- 
ishment assessed.    See  note,  31  L.  B.  A.  493. 

36  Tez.  Or.  360,  33  a  W.  872,  TISON  ▼.  STATE. 

Oonrt  of  Oriminal  Appeals  has  No  Jnrisdlction  of  Appeal  from 
eounty  court  in  case  originating  in  justice's  court  in  which  judgment  in 
county  court  is  fine  of  twenty-five  dollars. 

Approved  in  Cassens  v.  State,  56  Tex.  Cr.  19,  118  S.  W.  546,  follow- 
ing rule;  Mahanay  v.  State  (Tex.  Cr.),  60  S.  W.  756,  judgment  of 
county  court  is  final  in  criminal  case  appealed  from  justice  court  when 
fine  does  not  exceed  one  hundred  dollars. 

35  Tez.  Cr.  360-364,  33  S.  W.  867,  aiIJ)EB  ▼.  STATE. 

On  Trial  for  Murder,  Testiniony  of  Defendant  in  trial  of  another  for 
same  murder  while  former  was*  under  arrest  but  not  under  indictment, 
and  given  without  due  warning  is  inadmissible. 

Approved  in  Calloway  v.  State,  55  Tex.  Cr.  263,  116  S.  W.  576,  con- 
fession of  defendant  under  arrest  inad^nissible  where  he  was  not 
warned  nor  his  confession  reduced  to  writing;  Twiggs  v.  State  (Tex. 
Cr.),  75  S.  W.  532,  reversing  conviction  for  perjury  before  grand  jury 
where  defendant  was  not  warned  and  believed  that  jury  was  after 
him;  Grammer  v.  State,  42  Tex.  Cr.  519,  61  S.  W.  403,  where  defendant 
testified  on  trial  of  another,  and  was  warned,  his  testimony  is  admis- 
sible against  him  on  his  own  trial  for  same  offense. 

Distinguished  in  Smith  v.  State,  48  Tex.  Cr.  51t),  90  S.  W,  37,  ad- 
mitting statement  of  defendant  before  grand  jury,  when  he  was  not 
under  arrest  though  l\e  believed  himself  suspected,  in  absence  of  warn- 
ing. 

35  Tez.  Or.  364-365,  83  S.  W.  866,  BtTTTS  ▼.  STATE. 

As  General  Bule  Oontlnoance  vUl  not  be  Granted  to  obtain  impeach- 
ing evidence. 

Beaffirmed  in  Powell  v.  State,  49' Tex.  Cr.  474,  93  S.  W.  545;  Webb 
▼.  State  (Tex.  Cr.),  58  S.  W.  82. 

36  Tez.  Or.  367-369,  33  a  W.  973,  WBIGHT  v.  STATE. 
Presentment  of  Indictment  Is  Sofilciently  Arerred  where  it  is  set 

forth  that  same  was  act  of  grand  jury  of  proper  county,  and  that  it 
was  presented  in  district  court  of  county  in  which  that  grand  jury 
was  in  session. 

Approved  in  Flournoy  v.  State  (Tex.  Cr.),  59  S.  W.  903,  indictment 
need  not  allege  that  grand  jury  was  duly  selected,  impaneled  and 
sworn. 

35  Tez.  Or.  369-370,  33  8.  W.  972,  TUBNEB  ▼.  8TATR 

Step-father  Wbo  in  Whipping  Step-child  with  rope  accidentally 
struck  wife  therewith  is  not  guilty  of  aggravated  assault  on  wife 
unless  he  was  inflicting  excessive  punishment  on  child. 

See  note,  21  L.  B.  A.  (n.  s.)  217. 
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26  Tex.  Cr.  370-371,  38  8.  W.  970,  McMILLAN  ▼.  STATE. 

Erroneous  Abstract  Charge  Unexcepted  to  will  not  cause  reversal 
unless  calculated  to  injure  rights  of  defendant. 

Eeaffirmed  in  Hill  v.  State,  35  Tex.  Cr.  376,  33  S.  W.  1077. 

35  Tex.  Cr.  371-376,  33  8.  W.  1075,  HILL  v.  STATE. 

Where  Deceased  Merely  Called  upon  Defendant  to  Walt  a  Moment, 
a  charge  upon  self-defense  was  not  called  for  by  the  evidence. 

Approved  in  Doss  v.  State,  43  Tex.  Cr.  552,  67  S.  W.  322,  charge  not 
called  for  where  defendant  attacked  deceased  because  of  insult  to 
defendant's  wife. 

35  Tex.  Cr.  378-382,  33  8.  W.  872,  PABKS  v.  STATE. 

Personal  Denunciation  of  Accused  by  Counsel,  not  Justified  by  the 

evidence,  is  ground  for  reversal. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  571,  117  S.  W.  971,  revers- 
ing where  counsel  said  he  wanted  verdict  of  guilty  because  he  did  not 
want  precedent  for  turning  people  loose  on  plea  of  insanity;  McKinley 
▼.  State,  52  Tex.  Cr.  184,  106  S.  W.  343,  reversing  where  counsel 
referred  to  previous  convictions  of  defendant  for  violation  of  local 
option  law,  though  jury  instructed  to  disregard  remarks.  See  note, 
46  L.  R.  A.  665. 

Mere  Neighborhood  Bumors  as  to  Character  and  Condact  of  prosecu- 
trix are  inadmissible,  unless  they  go  to  make  up  her  general  reputation 
for  chastity. 

Approved  in  Merrell  v.  State  (Tex.  Cr.),  70  8.  W.  981,  reaflSrming 
rule.     See  note,  14  L.  B.  A.  (n.  s.)  732. 

Continuance  will  not  be  Oranted  Because  of  Absence  of  WitneaSp 
whose  testimony  is  sought  to  prove  defendant's  good  character. 

See  note,  122  Am.  St.  Bep.  748. 

Miscellaneous. — Miscited  in  Keith  v.  State  (Tex.  Cr.),  56  S.  W.  629. 

35  Tex.  Cr.  382-384,  60  Am.  St  Bep.  63,  33  a  W.  875,  CASTLEBEBBT 

▼.  STATE. 

Conviction  for  Beceiying  Stolen  Oooda  cannot  be  sustained  upon 
mere  proof  of  receiving  stolen  goods,  without  proof  of  guilty  knowl- 
edge. 

Approved  in  Trail  ▼.  State  (Tex.  Cr.),  57  S.  W.  93,  evidence  that 
defendant  bought  watch  for  three  dollars  and  fifty  cents,  which  was 
worth  ten  dollars  or  twelve  dollars,  and  sold  it  for  eight  dollars,  is 
insufficient  to  convict  of  roceiving  stolen  goods.  See  notes,  73  Am. 
St.  Bep.  402;  101  Am.  St.  Bep.  484;  22  L.  B.  A.  (n.  s.)  840. 

36  Tex.  Cr.  386-387,  33  S.  W.  970,  MABTINEZ  ▼.  STATE. 

The  Fact  That  a  Wound  was  Inflicted  With  a  Pocket  Knife  is  not, 
ef  itself,  sufficient  to  show  an  intention  to  kill. 

Approved  in  Vinson  v.  State,  55  Tex.  Cr.  495,  117  S.  W.  848,  where 
evidence  showed  that  killing  was  done  on  sudden  impulse,  with  ordi- 
nary pocket  knife,  court  should  have  charged  on  aggravated  assault; 
Johnson  v.  State,  49  Tex.  Cr.  434,  93  S.  W.  737,  knife  with  blade 
one  and  three-quarters  to  two  and  one-half  inches  long,  not  deadly 
weapon  per  se;  Goodman  v.  State,  49  Tex.  Cr.  188,  91  S.  W.  797,  re- 
Tersing  where  no  evidence  as  to  size  of  knife;  Craiger  v.  State,  43 
Tex.  Cr.  507,  89  S.  W.  212,  whether  pocket  knife  was  deadly  weapon 
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flhould  have  been  left  to  jury;  Baker  v.  State  (Tex.  Cr.),  81  8.  W. 
1216,  not  necessary  to  charge  article  717,  Penal  Code,  where  defendant 
evidently  intended  to  kill  deceased  and  used  knife  with  blade  two  and 
five-eighths  inches  long;  Cage  v.  State  (Tex.  Cr.),  77  S.  W.  806, 
reversing  where  no  evidence  as  to  character  of  sharp  instrument  used; 
Danforth  v.  State,  44  Tex.  Cr.  113,  69  S.  W.  162,  iron  pipe  half-inch 
thick  and  thirty  inches  long  not,  per  se,  ealculated  to  produce  death. 

S5  Tex.  Or.  388-389,  33  S.  W.  1082,  TELLI80N  ▼.  STATE. 

It  is  not  Bequired,  When  Indictment  is  Presented  in  district  court, 
that  nature  or  name  of  offense  charged  shall  be  entered  upon  min- 
utes. 

Approved  in  Malloy  v.  State,  35  Tex.  Cr.  390,  33  S.  W.  1082,  re- 
affirming rule;  Howard  v.  State,  44  Tex.  Cr.  40,  68  S.  W.  275,  tran- 
script transferring  case  from  district  to  county  court  need  not  show 
offense;  Massie  v.  State,  52  Tex.  Cr.  549,  107  S.  W.  847,  order  trans- 
ferring misdemeanor  case  from  district  to  county  court  need  not  state 
offense;  Haynes  v.  State  (Tex.  Cr.),  83  S.  W.  16,  upholding  order  of 
transfer  where  caption  gave  file  number,  though  it  also  read  "State  v. 
Unlawfully  Selling  Whisky";  Dittfurth  v.  State,  46  Tex.  Cr.  426,  BO 
S.  W.  629,  order  of  transfer  sufficient  which  gives  file  number  and 
nature  of  offense;  Roller  v.  State,  43  Tex.  Cr.  434,  66  S.  W.  777, 
transcript,  transferring  indictment  to  appropriate  court,  which  alleged 
offenses  to  be  "adultery  and  fornication,"  when  indictment  charged 
adultery"  alone,  does  not  vitiate  indictment. 


«i 


35  Tex.  Or.  389^91,  33  S.  W.  1082,  MAIJiOY  ▼.  STATS. 

In  Noting  Presentment  of  Indictment  to  District  Court  it  is  unnec- 
essary to  note  name  of  accused  or  offenses  charged  upon  minutes  of 
court. 

Approved  in  Massie  v.  State,  52  Tex.  Cr.  549,  107  S.  W.  847,  order 
transferring  misdemeanor  case  from  district  to  county  court  need  not 
state  offense;  Dittfurth  v.  State,  46  Tex.  Cr.  426,  80  S.  W.  629,  order 
of  transfer  sufficient  which  gives  file  number  and  nature  of  offense; 
Roller  V.  State,  43  Tex.  Cr.  434,  66  S.  W.  777,  transcript,  transferring 
indictment  to  appropriate  court,  which  alleged  offenses  to  be  "adul- 
tery and  fornication,"  when  indictment  charged  "adultery"  alone,  does 
not  vitiate  indictment. 

35  Tez.  Cr.  391,  33  8.  W.  1080,  WILLIAMS  V.  STATE. 

Where  Words  may  be  Eliminated  from  an  Indictment  without 
vitiating  it,  they  will  be  treated  as  surplusage. 

Approved  in  Mathews  v.  State,  39  Tex.  Cr.  554,  47  S.  W.  648,  word 
'*on"  instead  of  "one"  in  indictment  for  theft  of  cattle  may  be  treated 
as  surplusage;  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  in  indict- 
ment for  assisting  murderer  to  escape,  allegation  of  killing  is  sur- 
plusage. 

A  Statement  of  Facts  Filed  Out  of  Term  Time  cannot  be  Considered 
on  appeal,  where  there  is  no  order  of  court  allowing  it  to  be  so  filed. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  S.  W.  492,  apply- 
ing rule  to  stenographic  report. 

36  Tez.  Cr.  391-393,  S3  S.  W.  1081,  STEWABT  ▼.  STATS. 

Information  for  Violation  of  Local  Optlcm  must  allege  holding  of 
election,  that  order  was  made  and  published  therefor,  and  that  result 
of  election  was  declared  and  published. 
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Approved  in  Wade  ▼.  State,  53  Tex.  Cr.  185,  109  S.  W.  192,  Brignon 
▼.  State  (Tex.  Cr.),  33  S.  W.  1082,  Clements  v.  State  (Tex.  Cr.),  34 

5.  W.  109,  Bambo  r.  State  (Tex.  Cr.),  34  S.  W.  125,  Jordan  v.  State 
(Tex.  Cr.),  34  S.  W.  125,  Snead  v.  State  (Tex.  Cr.),  34  S.  W.  126, 
Williams  v.  State  (Tex.  Cr.),  35  S.  W.  970,  Teague  v.  State  (Tex. 
Cr.),  35  S.  W.  971,  HaU  v.  State,  37  Tex.  Cr.  220,  39  S.  W.  118,  and 
Alford  ▼.  State,  37  Tex.  Cr.  387,  35  S.  W.  657,  all  reaffirming  rule; 
Cames  v.  State,  50  Tex.  Cr.  283,  99  S.  W.  98,  indictment  averring 
publication  of  result  of  local  option  election  by  commissioners'  court, 
insufficient;  Lowery  v.  State  (Tex.  Cr.),  34  S.  W.  957,  reversing 
because  indictment  failed  to  allege  holding  of  the  election;  Counts 
▼.  State,  37  Tex.  Cr.  125,  38  S.  W.  1024,  information  for  violation  of 
local  option  held  sufficient. 

Distinguished  in  State  v.  O'Brien,  35  Mont.  493,  90  Pae.  517,  uphold- 
ing complaint  in  justice's  eourt  charging  violation  of  local  option  law, 
alleging  accused  sold  liquor  contrary  to  such  law,  and  that  such  law 
had  become  operative  in  county  in  whioh  offense  committed  by  reason 
of  election  held  as  provided  by  law;  Key  v.  State,  37  Tex.  Cr.  78,  38 

6.  W.  773,  allegation,  in  information  for  violation  of  local  option, 
that  local  option  election  was  legal  and  held  in  accordance  with  law, 
]»  sufficient. 

Beconciled  in  ZoUicoffer  v.  State  (Tex.  Cr.),  38  S.  W.  775,  sustain- 
ing indictment  though  not  negativing  sale  for  sacramental  or  medical 
purposes. 

35  Tex.  Or.  394,  33  S.  W.  1078,  SHAW  ▼.  STATB. 

Where  the  Defendant  Threw  the  Dice,  Took  All  Bets,  stood  behind 
the  table,  and  was  "one  against  the  many,"  the  game  was  a  banking 
game. 

Approved  in  Paucett  v.  State,  46  Tex.  Cr.  116,  79  S.  W.  548,  nature 
of  game  not  changed  by  throwing  dice  alternately  with  others. 

85  Tez.  Cr.  394-402,  33  8.  W.  978,  36  &  W.  79,  BBYANT  ▼.  STATB. 

Party  Surprised  by  Testimony  of  Witness  must  withdraw  his  an- 
nouncement and  ask  for  continuance  to  meet  testimony  of  witness. 
He  cannot  proceed  to  trial  and  urge  matter  upon  motion  for  new 
trial. 

Beaffirmed  in  White  v.  State,  40  Tex.  Cr.  370,  50  S.  W.  707;  Turner 
▼.  State  (Tex.  Cr.),  55  S.  W.  54. 

Appellate  Court  may  Go  Behind  File-mark  on  Statement  of  facts 
to  determine  whether  or  not  same  was  filed  legally  and  in  due  time. 

Approved  in  Carmona  v.  State  (Tex.  Cr.),  65  S.  W.  929,  district 
judge  has  no  right  to  order  clerk  to  file  statement  of  facts  as  within 
proper  time,  when  it  was  not  presented  within  prescribed  time. 

In  Absence  of  Statement  of  Facts^  Charge  of  Court  will  be  held 
proper  if  applicable  to  any  provable  state  of  facts,  unless  it  be  upon 
weight  of  evidence  or  is  calculated  to  arouse  sympathy  or  passions  of 
jury. 

Approved  in  Jernigan  v.  State  (Tex.  Cr.),  63  S.  W.  562,  in  absence 
ef  statement  of  facts  failure  to  instruct  to  acquit  will  not  be  re- 
viewed. 

On  Trial  for  Murder  Written  Statement  of  Deceased  as  to  how  he 
was  shot,  made  when  he  expected  to  recover,  but  afterward  referred 
to  by  him  when  he  did  not  expect  *to  recover,  and  approved,  is  ad* 
missible  as  dying  statement. 
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Approved  in  Gfammer  ▼.  State,  42  Tex.  Or.  51&|  61  S.  W.  403,  all 
of  teBtimony  of  defendant  given  in  examination  before  magistrate, 
after  he  was  warned,  is  admissible  against  him,  where  he  signed  the 
whole  of  his  testimony  as  correct,  after  sneh  warning.  See  notes,  M 
Am.  St.  Bep.  647;  56  L.  B.  A.  387. 

Appellant's  Lack  of  Diligence  in  Secnxlng  Filing  of  statement  of 
facts  in  time  cannot  be  exensed  by  plea  of  what  judge  or  district 
attorney  said  or  did  with  reference  to  snch  filing.  . 

Beaffirmed  in  Orogan  v.  State,  41  Tex.  Cr.  596,  56  S.  W.  57.  Ap- 
proved in  Walker  v.  St%te,  49  Tex.  Cr.  183,  91  S.  W.  230,  rejecting 
statement  mailed  on  last  day;  Davis'v.  State,  39  Tex.  Cr.  683,  47  S.  W. 
979,  excuse  for  delay  in  filing  statement  of  facts  within  ten  days  held 
not  sufficient;  Dennis  v.  State,  41  Tex.  Qt,  161,  53  S.  W.  112,  reliance 
on  mail  is  not  snch  due  diligence  as  is  required  to  excuse  failure  to 
file  statement  of  facts  within  prescribed  time;  Adams  v.  State  (Tex. 
Cr.),  60  S.  W.  256,  failure  to  reach  judge  does  not  excuse  failure  to 
file  statement  of  facts  in  time;  concurring  opinion  in  Cannon  v.  State, 
41  Tex.  Cr.  493,  56  S.  W.  363,  majority  admitting  voluminous  record 
filed  one  day  late. 

AfiUdavlt  Setting  Forth  Ezerdse  of  Doe  Diligence  to  have  dilatory 
statement  of  facts  filed  in  time  is  insufficient  if  it  fail  to  set  forth 
acts  of  diligence. 

Approved  in  Muse  v.  State  (Tex.  Cr.),  38  S.  W.  608,  refusing  to 
consider  such  statement  of  facts  because  of  insufficient  affidavit; 
Murphy  v.  State  (Tex.  Cr.),  45  6.  W.  720,  no  presumptions  will  be 
indulged  in  favor  of  diligence. 

On  Trial  for  Hinder  Testimony  of  Threats  of  Deceased  toward  de- 
fendant are  admissible. 

See  note,  89  Am.  St.  Bep.  692. 

35  Tez.  Cr.  403-404,  34  8.  W.  112,  ATTAWAY  ▼.  STATE. 

To  Support  Oonviction  upon  Confession,  corpus  delicti  must  be 
shown  aliunde. 

Approved  in  Sullivan  v.  State,  40  Tex.  Cr.  639,  51  8.  W.  376,  re- 
affirming rule;  Sowles  v.  State,  52  Tex.  Cr.  18,  105  S.  W.  178,  holding 
independent  evidence  of  corpus  delicti  sufficient;  Landreth  v.  State,  44 
Tex.  Cr.  241,  242,  70  S.  W.  759,  confession,  in  connection  with  ex- 
planations of  possession  of  stolen  horse,  sufficient;  Gallegos  v.  State, 
48  Tex.  Cr.  62,  85  S.  W.  1151,  where  corpus  delicti  is  proved,  confes- 
sion may  be  used  to  connect  defendant  with  homicide;  Bradshaw  v. 
State,  49  Tex.  Cr.  165,  94  S.  W.  224,  where  child  prosecutrix  in  rape 
case  gave  birth  to  child,  confession  sufficient  to  sustain  conviction; 
State  V.  Jacobs,  21  B.  I.  261,  43  Atl.  32,  when  there  was  evidence 
tending  strongly  to  show  commiseion  of  crime  by  defenda|it,  corpus 
delicti  sufficiently  shown  to  admit  confession;  White  v.  State,  40  Tex. 
Cr.  370,  50  S.  W.  707,  corpus  delicti  may  be  proved  by  circumstantial 
evidence. 

36  Tez.  Cr.  404-406,  33  S.  W.  1083,  COLEMAN  ▼.  STATE. 

The  Prereqdisites  to  the  Validity  of  a  Flea  must  be  Made  Manifest 
of  Becord. 

See  note,  22  L.  B.  A.  (n.  s.)  464. 

Distinguished  in  Childress  v.  State,  51  Tex.  Cr.  458,  103  S.  W.  865, 
where  defendant  was  convicted  of  rape,  charge  that  jury  might  con- 
vict defendant  on  defective  plea'  of  guilty  to  assault  with  intent  to 
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rape,  not  prejudicial;  51  Tez.  Cr.  460,  103  S.  W.  867,  dissenting  opin- 
ion in  same  ease  holding  contrary. 

35  Tez.  Or.  406-410,  84  a  W.  113,  EZ  PASTE  EPPS. 

Wliere  Proof  of  Onilt  is  Evident,  defendant  charged  with  robbery 
by  use  of  firearms  will  be  denied  bail,  same  being  capital  offenee. 

Approved  in  Farrar  v.  State,  44  Tex.  Cr.  238,  70  8.  W.  210,  de- 
fendant charged  with  robbery  committed  with  firearms  entitled  to 
special  venire;  Hurries  v.  State,  36  Tez.  Cr.  14,  35  S.  W.  164,  rob- 
bery, where  firearms  are  used,  is  capital  offense;  Ez  parte  Cotton 
(Tez.  Cr.),  53  S.  W.  632,  one  accused  of  rape^  where  proof  shows 
carnal  intercourse  with  female  under  fifteen  years  of  age  who  was 
not  his  wife,  is  not  entitled  to  bail. 

35  Tez.  Or.  413-427,  34  8.  W.  127,  941,  McO&ATH  ▼.  STATE. 

BUI  of  Ezceptiona  to  Admission  of  Evidence  upon  ground  that 
8am«  was  irrelevant  and  incompetent  is  too  general  to  receive  con- 
sideration. 

Approved  in  Hamblin  v.  State,  41  Tez.  Cr.  139,  50  S.  W.  1021,  re- 
affirming rule;  Ball  v.  State,  44  Tez.  Cr.  186,  69  S.  W.  513,  objections 
that  evidence  is  '"irrelevant,  immaterial,  and  calculated  to  prejudice 
the  jury,"  too  general;  Masterson  v.  State  (Tez.  Cr.),  34  S.  W. 
279,  ezception  to  admission  of  evidence  must  show  circumstances 
under  which  admitted;  Carter  v.  State,  40  Tez.  Cr.  229,  49  S.  W. 
75,  objection  that  evidence  was  "irrelevant,  immaterial,  and  inad- 
missible, and  calculated  to  injure  defendant,"  i»  insufficient;  Spears 
V.  State  (Tez.  Cr.),  50  S.  W.  948,  objection  that  evidence  is  "inad- 
missible" is  too  general;  Barfield  v.  State,  41  Tez.  Cr.  20,  51  S.  W. 
908,  objection  that  evidence  is  "immaterial"  is  too  indefinite;  Neely 
V.  State  (Tez.  Cr.),  56  S.  W.  625,  objection  that  testimony  is  "irrele- 
vant and  incompetent"  is  too  general. 

Distinguished  in  dissenting  opinion  in  Hamblin  v.  State,  41  Tez. 
Cr.  144,  51  S.  W.  1112,  majority  reaffirming  rule. 

Wliere  Objection  Baised  In  Bill  of  Ezceptions  is  to  admission  of 
evidence,  every  ground  of  objection  should  be  stated. 

Approved  in  Leggett  v.  State  (Tez.  Cr.),  65  S.  W.  516,  reaffirm- 
ing rule;  Jones  v.  State,  35  Tez.  Cr.  570,  34  S.  W.  632,  bill  of  ez- 
ceptions should  show  that  particular  property  in  mortgage  objected 
to  ib'  not  same  property;  Murrah  v.  State  (Tez.  Cr.),  63  S.  W.  320, 
arguendo. 

Witness  may  bs  Impeached  by  Evidence  that  he  rents  rooms  to 
prostitutes. 

Distinguished  in  McCray  v.  State,  38  Tez.  Cr.  612,  44  S.  W.  171, 
witnesses  cannot  be  impeached  by  testimony  that  they  are  prostitutes. 

Wliere  There  Is  Mere  Conflict  of  Testimony,  evidence  is  inadmissi- 
ble of  character  of  witness  for  truth,  and  veracity. 

Eeaffirmed  in  Rutherford  v.  State  (Tez.  Cr.),  67  S.  W.  101;  Jacobs 
V.  State,  42  Tez.  Cr.  358,  59  S.  W.  1113;  Zysman  v.  State,  42  Tez. 
Cr.  434,  60  S.  W.  670.     See  note,  82  Am.  St.  Bep.  65. 

Distinguished  in  Butler  v.  State,  52  Tez.  Cr.  531,  107  S.  W.  842, 
holding  where  state  attacks  statement  of  accused  in  evidence  so  as 
to  affect  his  credibility  he  may  put  in  evidence  of  his  reputation 
for  truth. 

In  Order  to  Define  Murder  in  Second  Degree  upon  implied  malice, 
it  does  not  necessarily  follow  that  court  should  also  define  ezcusuble 
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homicide  and  self-defensei  as  well  as  manslaughter,  in  order  that 
charge  on  implied  malice  may  be  understood. 

Approved  in  Hernandez  v.  State,  53  Tex.  Cr.  470,  110  S.  W.  755, 
following  rule;  Connell  v.  State,  46  Tex.  Cr.  262,  81  S.  W.  748,  hold- 
ing distinction  between  murder  in  second  degree  and  manslaughter 
properly  drawn;  Brittain  v.  State,  36  Tex.  Cr.  411,  37  S.  W.  759, 
where  there  is  no  evidence  calling  for  them,  instructions  need  not 
be  given  on  manslaughter  nor  justifiable  homicide  in  charge  on  mur- 
der in  second  degree. 

Distinguished  in  Green  v.  State,  49  Tex.  Cr.  652,  98  S.  W.  1063, 
charge  that  burden  was  on  defendant  to  show  that  he  was  only 
guilty  of  manslaughter,  erroneous;  Harrison  v.  State,  47  Tex.  Cr. 
402,  83  S.  W.  704,  reversing  where  court  charged  that  homicide  com- 
mitted in  sudden  transport  of  passion,  without  adequate  cause,  was 
murder  in  second  degree,  but  did  not  define  adequate  cause. 

Where  Witness  Named  in  Application  for  Contlnnanca  Appeared 
In  Court  during  trial  but  was  not  called,  defendant  cannot  complain 
of  denial  of  continuance. 

See  note,  2  L.  B.  A.  (n.  s.)  722. 

On  Motion  for  Contlnnanca  Because  of  Absent  Witness,  showing 
of  diligence  held  insufficient. 

Approved  in  Francis  v.  State,  44  Tex.  Cr.  248,  70  S.  W.  752,  where 
defendant  first  applied  for  attachments  few  days  before  trial. 

Instruction  That  in  Deciding  Whldi  of  Testimony  Is  Entitled  to 
greater  credibility  and  weight,  jury  may  consider  interest,  and  appar- 
ent bias  or  prejudice  of  any  witness,  as  well  as  manner  of  testifying 
id  not  objectionable. 

See  note,  19  L.  B.  A.  (n.  s.)  824. 

35  Tex.  Cr.  427-435,  34  8.  W.  116^  ANGLEY  ▼.  STATE. 

Certiorari  to  Bring  Up  Bills  of  Exceptions  will  not  Issne  where 
appellant  has  not  brought  himself  within  rule  by  presenting  same, 
to  judge,  and  upon  his  refusal  to  approve,  having  same  certified  by 
bystanders. 

Approved  in  Kelly  v.  State  (Tex.  Cr.),  62  S.  W.  917,  arguendo. 

On  Trial  for  Assault  With  Intent  to  Bob,  testimony  of  witness 
that  on  day  of  alleged  offense  he  saw  tall  and  short  man  together 
in  vicinity,  which  description  fits  defendant  and  his  codef endant, 
is  admissible  as  tending  to  establish  fact  of  their  presence  there. 

Approved  in  Nite  v.  State,  41  Tex.  Cr.  351,  54  S.  W.  769,  testimony 
is  admissible  to  show  presence  of  wife  of  accused  at  town  toward 
which  accused  fled  after  killing. 

On  Trial  for  Assault  With  Intent  to  Bob,  where  tracks  of  No.  7 
and  No.  9  shoes  are  found  at  scene  of  offense,  former  being  marked^ 
and  it  appears  that  defendant's  shoe  is  No.  9  and  his  codefendant's 
No.  7,  it  is  admissible  that  latter,  on  day  after  assault,  had  on  shoe 
marked  in  manner  of  track. 

Approved  in  Fitzpatrick  v.  State,  178  tJ.  S.  314,  44  L.  1083,  20 
Sup.  Ct.  Eep.  948,  evidence  of  wounding  of  one  jointly  indicted  with 
defendant  is  competent  on  trial  of  defendant;  Musser  v.  State,  157 
Ind.  433,  61  N.  K  4,  wherein  murder  committed  in  furtherance  of 
robbery,  it  was  proper  to  admit  evidence  that  one  jointly  indicted 
and  who  was  present  at  commission  of  crime  had  in  his  possession, 
shortly  after  its  commission,  money  of  same  kind  and  denomination 
«s  shown  to  have  been  in  possession  of  deceased. 


1073  NOTES  ON  TEXAS  REPORTS.    35  Tex.  Or.  436-442 

Bill  of  Exceptions  to  Admiasion  of  Evldexice  which  states  no 
l^ound  of  objection  is  insufficient. 

Approved  in  Jones  v.  State,  35  Tex.  Cr.  570,  34  8.  W.  632,  bill 
of  exception  held  insufficient  in  failing  to  show  wherein  property 
described  in  mortgage  was  not  same  as  that  described  in  indictment. 

Where  It  waa  Shown  That  One  of  Parties  Gommitting  Crime  had 
red  handkerchief,  evidence  that  such  a  handkerchief  was  found  in 
pocket  of  codefendant  when  arrested,  admissible. 

Approved  in  Henderson  v.  State,  50  Tex.  Cr.  267,  96  S.  W.  38, 
admitting  evidence  that  after  arrest  for  fence  cutting,  codefendant 
threw  away  pair  of  wire  nippers;  McParland  v.  State,  45  Tex.  Cr. 
250,  75  S.  W.  789,  possession  by  confederate  of  locks  used  in  swind- 
ling, admissible. 

35  Tex.  Or.  436,  34  8.  W.  122,  GOLDMAN  v.  STATE. 

Where  Two  Defendants  Jointly  Convicted  Appeal,  they  must  enter 
into  separate  recognizances. 

Reaffirmed  in  Robinson  v.  State,  55  Tex.  Cr.  125,  114  S.  W.  144; 
Lee  V.  State  (Tex.  Cr.),  57  S.  W.  97. 

35  Tex.  Cr.  437-440,  60  Am.  St.  Bep.  54,  34  S.  W.  120,  EX  PARTE 
REYNOLDS. 

Body  Composed  of  More  Than  Twelve  Men  is  not  grand  jury. 

Approved  in  Ogle  v.  State,  43  Tex.  Cr.  231,  63  S.  W.  1012;  96  Am.  St. 
Rep.  860,  body  composed  of  thirteen  men  is  not  a  grand  jury;  dis- 
senting opinion  in  Matthews  v.  State,  42  Tex.  Cr.  55,  58  S.  W.  93, 
majority  holding  court  can  discharge  disqualified  grand  juror  and 
impanel  another  in  his  place. 

Defendant  Convicted  upon  Indictment  Found  by  Grand  Jury  of 
more  than  twelve  men  is  entitled  to  release  upon  habeas  corpus. 

Approved  in  Moore  v.  State,  56  Tex.  Cr.  302,  119  S.  W.  859,  where 
information  filed  by  attorney  appointed  county  attorney  pro  tem. 
by  county  judge,  entire  prosecution  void;  Ex  parte  Branch,  36  Tex. 
Cr.  385,  37  S.  W.  421,  habeas  corpus  does  not  lie  to  relieve  from 
custody  after  judgment  for  aggravated  assault  and  battery;  Ex  parte 
Japan,  36  Tex.  Cr.  482,  38  S,  W.  44,  habeas  corpus  does  not  lie  to 
relieve  from  custody  under  a  judgment  for  selling  beer  in  a  theater; 
Ex  parte  Matthews  (Tex.  Cr.),  49  S.  W.  624,  refusing  writ  of  habeas 
corpus  when  court  vacated  order  for  new  trial  and  sentenced  defend- 
ant; Ex  parte  Beeler,  41  Tex.  Cr.  241,  53  S.  W.  858,  habeas  corpus 
does  not  lie  where  misnomer  occurs  in  entry  of  sentence  by  clerk; 
Ex  parte  Douthitt  (Tex.  Cr.),  63  S.  W.  131,  one  convicted  by  court 
of  competent  jurisdiction  of  violation  of  local  option  will  not  be 
released  on  habeas  corpus.  See  notes,  96  Am.  St.  Rep.  870;  87  Am. 
&t.  Rep.  185,  186. 

Distinguished  in  Ex  parte  Williford,  50  Tex.  Cr.  418,  100  S.  W. 
^20,  defendant,  who  pleaded  guilty  to  misdemeanor  in  county  court, 
not  entitled  to  habeas  corpus  because  complaint  or  information 
defective. 

35  Tez.  Cr.  440-442,  34  S.  W.  118,  STUART  ▼.  STATE. 

Presence  of  Assistant  County  Attorney  during  investigations'  and 
deliberations  of  grand  jury  invalidates  indictments  found. 

Approved  in  Wisdom  v.  State,  42  Tex.  Cr.  581,  61  S.  W.  927,  hold- 
ing confession  made  before  grand  jury  after  being  warned  admissible 
at  trial;  Sims  v.  State  (Tex.  Cr.),  45  S.  W.  706,  presence  of  stenog- 

5  Tex.  Notes— 68 
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rapher  in  grand  jury  room  wh^n  bill  was  not  being  discussed  does  not 
invalidate  indictment. 

36  Tex.  Or.  442-443,  84  8.  W.  124,  SEABS  v.  STATE. 
The  Purchaser  in  an  Illegal  Sale  of  Intoxicating  Liquor  is  not  an 

accomplice  of  the  seller. 

Approved  in  Terry  v.  State,  44  Tex.  Cr.  412,  71  S.  W.  969,  one  pur- 
chaser not  accomplice  of  another  purchasing  at  same  time  and  place. 
See  note,  98  Am.  St.  Rep.  177. 

35  Tex.  Or.  443-449,  34  8.  W.  131,  EZ  PASTE  B&OWN. 

Statute  Providing  That  Second  Local  Option  Election  shall  not  be 
held  within  two  years  applies  only  where  the  prescribed  limits  are 
the  same. 

Approved  in  Griffin  v.  Tucker,  102  Tex.  429,  118  S.  W.  640,  where 
local  option  election  declaring  for  prohibition,  has  been  held  in  jus- 
tice's precinct,  subsequent  election  in  commissioner's  precinct  embrac- 
ing justice's  precinct,  declaring  against  prohibition,  does  not  affect 
statute  as  to  prohibition  in  justice's  precinct. 

Distinguished  in  Ex  parte  Heyman,  45  Tex.  Cr.  537,  544,  548,  78 
S.  W.  3^0,  354,  356,  commiseioners'  court  cannot  include  in  local 
option  election  precincts  or  parts  thereof  status  of  which  as  to  local 
option  has  already  been  fixed;  State  v.  Hickerson,  130  Mo.  Ap.  50^ 
52,  54,  109  S.  W.  109,  110,  111,  local  option  election  in  town  which 
had  reached  two  thousand  five  hundred  population  could  not  be  held 
within  four  years  of  local  option  election  in  county. 

Though  Fourth  Publication  of  Notice  of  Result  of  Local  Option 
Election  was  delayed  by  injunction,  statute  sufficiently  complied 
with. 

Approved  in  Williams  v.  State,  53  Tex.  Cr.  158,  109  S.  W.  190, 
notice  sufficient  though  twenty-eight  days  did  not  intervene  between 
first  and  fourth  publications. 

35  Tex.  Or.  449-450,  34  S.  W.  124,  LEACH  ▼.  STATE. 

A  Recognizance  on  Appeal  Reciting  That  Appellant  was  charged 
with  violating  local  option  law,  is  fatally  defective. 

Approved  in  Parish  v.  State,  47  Tex.  Cr.  149,  82  S.  W.  517,  re- 
affirming rule. 

35  Tex.  or.  450-468,  33  S.  W.  877,  34  S.  W.  126,  MOOTRY  ▼.  STATE. 

j  Bill  of  Exceptions  Relating  to  Evidence  should  contain  all  testimony 

upon  point  at  issue  and  show  in  itself  that  it  does  so. 

Reaffirmed  in  Henderson  v.  State  (Tex.  Cr.),  62  S.  W.  752. 

!  hiaxlm  "Id  Certum  est  Quod  Certum  Reddi  Peteet*'  is  applicable 

to  verdict  of  jury. 

Approved  in  Davidson  v.  State,  40  Tex.  Cr.  28d,  50  S.  W.  365,  joint 
verdict  assessing  punishment  at  "two  years'  confinement  in  state  peni- 

I  tentiary,"  held  to  mean  two  years'  confinement  for  each  defendant. 

I  Verdict  on  Trial  of  Joint  Defendants  is  not  Uncertain  or  defective 

'  as  joint  verdict  which  finds   defendants   "guilty  of  murder  in  first 

degree,  as  charged  in    indictment,    and    assess    their  punishment  at 

i  death." 

Approved  in  Polk  v.  State,  35  Tex.  Cr.  501,  34  S.  W.  634,  reaffirming 
rule;  Johnson  v.  State,  42  Tex.  Cr.  105,  58  S.  W.  69,  verdict  held  suffi- 
cient in  conviction  of  theft;  Garza  v.  State,  43  Tex.  Cr.  500,  66  S.  W. 
1099,  sustaining  similar  verdict  in  cattle  theft  case. 
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Miscellaneous. — Cited  in  Bowers  v.  State  (Tex.  Cr.),  71  S.  W.  285, 
lapse  of  time  no  objection  to  admissibility  of  testimony. 

35  Tez.  Or.  458-461,  34  S.  W.  290,  lOXXON  ▼.  STATE. 

Conviction  of  Manslaogliter  Under  Invalid  Indictment  will  support 
plea  of  former  acquittal  of  murder  in  first  and  second  degrees  when 
case  is  brought  to  retrial. 

Approved  in  Ex  parte  Davis,  48  Tex.  Cr.  647,  122  Am.  St.  Bep.  775, 
89  S.  W.  979,  person  who  has  been  acquitted  in  one  county  cannot  be 
tried  in  adjoining  county  for  same  offense;  dissenting  opinion  in  Cor- 
nelius V.  State,  54  Tex.  Cr.  194,  112  S.  W.  1061,  majority  holding  evi- 
dence of  murder  admissible  on  new  trial  after  reversal  of  conviction 
for  manslaughter. 

Distinguished  in  Ogle  v.  State,  43  Tex.  Cr.  227,  63  S.  W.  1009,  1010, 
96  Am.  St.  Bep.  860,  one  convicted  under  indictment,  void  by  reason 
of  having  been  found  by  thirteen  men,  cannot  plead  former  Xionviction 
of  murder  as  bar  to  subsequent  conviction. 

35  Tez.  Or.  462-463,  34  S.  W.  277,  SISK  V.  STATE. 

Livery-stable  or  Boom  Connected  Therewith,  is  not  eo  nomine  public 
place  within  statute  as  to  card-playing,  but  question  is  one  of  fact  or 
of  mixed  law  and  fact  which  should  be  submitted  to  jury. 

BeafBrmed  in  Obenchain  v.  State,  35  Tex.  Cr.  492,  34  S.  W.  279. 

35  Tex.  Or.  463-470,  60  Am.  St.  Bep.  56,  34  S.  W.  274,  BEBDIOK  ▼. 
STATE. 

On  Trial  for  Bape  Prosecntion  may  Prove  as  original  testimony  that 
prosecutrix  complained,  but  cannot  prove  name  of  person  or  particu- 
lars as  narrated  by  her. 

Beaffirmed  in  Territory  v.  Maldonado,  9  N.  M.  633,  635,  58  Pac.  351. 

Distinguished  in  Croomes  v.  State,  40  Tex.  Cr.  684,  53  S.  W.  883, 
declarations  of  prosecutrix  which  are  res  gestae  are  admissible  in  evi- 
dence in  rape;  Cox  v.  State  (Tex.  Cr.),  44  S.  W.  157,  testimony  of 
statements  made  by  prosecutrix  in  rape  are  admissible  as  rebuttal  evi- 
dence. 

On  Trial  for  Bape,  Complaint  Made  by  Prosecntrix  is  provable  only 
for  purpose  of  sustaining  or  corroborating  her  testimony,  and  not  a6' 
proof  of  defendant's  guilt. 

Approved  in  State  v.  Imlay,  22  Utah,  161,  61  Pac.  559,  admitting 
declarations  of  prosecutrix  to  corroborate  her  testimony  in  assault  to 
rape;  Ballew  v.  State  (Tex.  Cr.),  34  8.  W.  617,  arguendo. 

On  Trial  for  Bape,  Evidence  is  Inadmissible  that  after  defendant's 
arrest  he  was  placed  in  line  with  other  negroes  and  identified  as  man 
who  committed  crime  by  prosecutrix  and  her  son,  and  that  she  fainted, 
especially  where  only  issue  is  as  to  identify  of  guilty  party. 

Approved  in  Bipley  v.  State,  51  Tex.  Cr.  132,  100  S.  W.  946,  rejecting 
evidence  of  defendant's  identification  while  under  arrest;  Turman  v. 
State,  50  Tex.  Cr.  11,  12,  95  S.  W.  535,  rejecting  evidence  that  prosecu- 
trix fainted  as  soon  as  she  had  identified  defendant;  Bow  en  v.  State, 
47  Tex.  Cr.  146,  82  S.  W.  523,  rejecting  evidence  of  witness's  prior 
identification  of  defendant;  State  v.  Egbert,  125  Iowa,  445,  101  N.  W. 
191,  and  Clark  v.  State,  39  Tex.  Cr.  159,  45  S.  W.  700,  both  holding 
testimony  of  third  party  to  identification  of  defendant  by  prosecutrix 
in  case  of  rape  is  inadmissible;  Moore  v.  State,  40  Tex.  Cr.  443,  50 
S.  W.  944,  testimony  of  witness  that  he  failed  to  identify  any  other 
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person  than  defendant  is  inadmisaible;  Murphy  y.  State,  41  Tez.  Cr. 
126,  51  S.  W.  943,  evidenee  that  acensed  had  been  identified  from  a 
number  of  persons  is  not  admissible;  Polin  t.  State  (Tez.  Cr.),  65  S. 
W.  184,  testimony  of  third  party  to  identification  of  stolen  money  by 
prosecutor  is  inadmissible;  O'Toole  v.  State,  105  Wis.  21,  80  N.  W. 
916,  testimony  of  third  parties  to  identification  of  defendant  by 
prosecuting  witness  in  robbery  is  inadmissible. 

Distinguished  in  White  v.  State  (Tez.  Cr.),  62  S.  W.  750,  where 
prosecutor's  testimony  as  to  identification  has  been  impeached,  third 
party  may  testify  to  prosecutor's  identification  of  defendant  while  in 
jail. 

36  Tez.  Cr.  470-471,  34  8.  W.  273,  WRIGHT  v.  STATE. 

In  Indictment  for  Theft  of  Property  Belonging  to  Minor,  ownership 
may  be  alleged  in  either  parent  or  minor. 

Approved  in  Jackson  y.  State,  47  Tez.  Cr.  85,  79  S.  W.  521,  reaffirm- 
ing rule;  Speer  v.  State,  50  Tez.  Cr.  276,  97  S.  W.  471,  conviction  of 
father  for  swindling  affirmed,  though  benefit  inured  to  minor.  See 
note,  21  L.  B.  A.  (n.  s.)  314. 

36  Tez.  Cr.  472-480,  34  &  W.  282,  KINO  ▼.  STATE. 

Under  Article  669a  of  Code  of  Criminal  Procedure,  and  article  91  of 
Penal  Code,  where  demand  for  separate  trials  is  properly  made,  right 
thereto  is  absolute,  and  cannot  be  denied  upon  ground  that  parties  are 
separately  indicted  as  principal  and  accomplice. 

Approved  in  Brown  v.  State,  42  Tez.  Cr.  184,  58  S.  W.  133,  where 
case  of  S.  jointly  indicted,  was  dismissed  and  he  testified  as  witness 
for  other  defendant,  it  was  not  error  to  refuse  to  try  S.  first;  Locklin 
V.  State  (Tez.  Cr.),  75  S.  W.  307,  where  by  reascz  of  change  of  venue 
as  to  one  defendant  would  work  continuance,  postponement  of  trial 
till  after  that  of  codefendant  is  properly  refused;  Shaw  v.  State,  39 
Tez.  Cr.  174,  45  S.  W.  599,  separate  trial  cannot  be  denied  because 
prosecuting  attorney  states  he  proposes  to  use  one  defendant  as  witness 
against  defendant  seeking  severance. 

Distinguished  in  Gates  v.  State,  48  Tez.  Cr.  134,  86  S.  W.  770,  where 
on  motion  for  severance  state  answered  that  codefendant  had  agreed 
with  state  to  testify  against  defendant,  there  was  no  error  in  overrul- 
ing motion;  Grooms  v.  State,  40  Tez.  Cr.  328,  50  S.  W.  371,  where  facts 
show  distinct  transactions,  it  is  proper  to  deny  severance  on  trial; 
dissenting  opinion  in  Brown  v.  State,  42  Tez.  Cr.  188,  58  S.  W.  135, 
majority  holding  where  case  of  S.,  jointly  indicted,  was  dismissed  and 
he  testified  as  witness  for  other  defendant  it  was  not  error  to  have 
refused  to  try  S.  first. 

Wlieore  Application  for  Severance  to  Procure  Testimony  of  another 
defendant  which  was  properly  made  was  overruled,  appellate  court  will 
not  look  to  statement  of  facts  to  determine  injury  to  defendant. 

Approved  in  Anderson  v.  SUte,  56  Tez.  Cr.  367,  120  S.  W.  467,  fol- 
lowing rule. 

In  Prosecution  of   Abortion   Alleged   to  have  Been  Gommlttod  by 

means  of  metallic  instrument,  evidence  is  admissible  to  show  that  such 
means  were  used  on  two  other  occasions  in  effort  to  produce  said 
abortion. 

Approved  in  People  v.  Hagenow,  236  111.  536,  86  N.  E.  378,  applying 
rule  in  prosecution  for  murder  by  performing  abortion. 
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86  Tex.  Or.  480-485,  34  S.  W.  272,  PHnJ.TPS  v.  STATE. 

For  Purpose  of  Impeaching  Defendant,  who  has  made  contradictory 
statements,  his  confession  made  while  under  arrest  and  without  warn- 
ing is  admissible,  but  in  such  case  must  limit  purpose  thereof  to 
impeachment. 

See  note,  10  L.  B.  A.  (n.  s.)  606. 

Denied  in  Morales  v.  State,  36  Tez.  Cr.  244,  248,  36  S.  W.  438,  848, 
defendant  cannot  be  impeached  by  confession  made  while  under  ar- 
rest, and  unwarned. 

* 

36  Tex.  Or.  486-487,  34  S.  W.  286,  EVANS  v.  STATE. 
One  Oonvlcted  of  F^ony,  but  Unaentenced,  is  competent  to  testify. 
Beaffirmed  in  Stanley  v.  State,  39  Tez.  Cr.  483,  46  S.  W.  645. 

36  Tex.  Or.  487-490,  34  S.  W.  281,  DOOEEBY  v.  STATE. 

To  Oonstitate  Aasanlt  Witb  Intent  to  Bape^  it  must  appear  that 
defendant  intended,  if  necessary,  to  force  compliance  with  his  desires 
at  all  events,  and  regardless  of  resistance. 

Approved  in  Collins  v.  State,  52  Tex.  Cr.  457,  107  S.  W.  853,  Cotton 
V.  State,  52  Tex.  Cr.  58,  105  S.  W.  187,  Caddell  v.  State,  44  Tex.  Cr. 
215,  70  S.  W.  92,  Coffee  v.  State  (Tex.  Cr.),  76  S.  W.  761,  and  Dina  v. 
State,  46  Tex.  Cr.  405,  78  S.  W.  230,  all  following  rule;  Ellenberg  v. 
State,  36  Tex.  Cr.  140,  35  S.  W.  990,  Hancock  v.  State  (Tex.  Cr.),  47 
S.  W.  466,  and  Graybill  v.  State,  41  Tex.  Cr.  288,  53  S.  W.  851,  evi- 
dence insufficient  to  sustain  assault  with  intent  to  rape;  Price  v.  State, 
36  Tez.  Cr.  146,.  35  S.  W.  989,  evidence  insufficient  to  sustain  rape. 

Court  cannot  Look  Behind  Eetoin  of  Orand  Jnry  and  set  aside  in- 
dictment because  improper  evidence  received. 

Approved  in  State  v.  Comer,  157  Ind.  615,  62  K.  E.  453,  it  is  not 
good  plea  in  abatement  that  indictment  ijras  returned  upon  testimony 
given  by  accused;  State  v.  Coates,  130  N.  C.  702,  41  S.  E.  707,  and 
State  V.  Woodrow,  58  W.  Va.  532,  112  Am.  St.  Eep.  1001,  52  S.  E.  547, 
2  L.  B.  A.  (n.  s.)  862,  both  applying  rule  where  wife  testified  against 
husband. 

S6  Tez.  Or.  490-492,  34  8.  W.  278,  OBENCHAIN  ▼.  STATE. 

On  Trial  for  Oard-playlng,  Jnrora  are  Disqualified  who  have  already 
sat  in  another  case  in  which  another  defendant  was  convicted  upon 
evidence  of  identical  transaction  in  which  defendant  is  charged  with 
participation. 

Approved  in  Green  v.  State,  54  Tex.  Cr.  6,  111  S.  W.  934,  on  trial 
for  violation  of  local  option  law  jurors  who  had  sat  in  other  cases 
against  the  defendants  involving  substantially  same  facts  are  not 
competent;  Gilmore  v.  State,  37  Tex.  Cr.  82,  38  S.  W.  787,  and  Ses- 
sions V.  State,  37  Tex.  Cr.  62,  38  S.  W.  607,  jurors  who  sat  on  trial 
of  previous  case  involving  same  theft  are  disqualified;  Drye  v.  State, 
40  Tex.  Cr.  127,  49  S.  W.  84,  jurors  who  sat  in  similar  case  of  viola- 
tion of  local  option  are  disqualified;  Keaton  v.  State,  40  Tex.  Cr.  144, 
49  S.  W.  91,  juror  who  formed  opinion  from  ihaving  talked  with  wit- 
nesses is  disqualified;  Goble  v.  State,  42  Tex.  Cr.  503,  60  S.  W.  968, 
juror  who  has  formed  opinion  from  hearing  testimony  in  companion 
case  for  violation  of  local  option  is  disqualified;  dissenting  opinon 
in  Tellis  v.  State,  42  Tex.  Cr.  578,  61  S.  W.  719,  majority  holding 
juror  who  has  formed  opinion  from  hearsay  is  not  disqualified.  See 
note,  68  L.  B.  A.  877. 
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« 

Under  Subdivision  18,  Article  636,  Code  of  Criminal   Pror^ednre, 

where  the  opinion  had  by  a  prospective  juror  is  from  hearsay,  and  is 
elaimed  by  him  to  be  such  as  will  not  influence  his  yerdict,  he  shall 
be  further  examined,  and  if  he  states  on  oath  that  he  can,  neverthe- 
less, render  an  impartial  verdict,  the  court  may  admit  him  as  compe- 
tent. 

Approved  in  Tellis  v.  State,  42  Tex.  Cr.  576,  61  S.  W.  718,  juror 
who  had  formed  opinion  from  hearsay  is  not  disqualified;  Quiun  v. 
State,  51  Tex.  Cr.  156,  101  S.  W.  248,  where  on  trial  for  adultery  juror 
had  formed  opinion  from  conversing  with  one  of  witnesses  and  de- 
fendant, having  exhausted  peremptories  was  compelled  to  take  him, 
challenge  for  cause  should  have  been  sustained  though  juror  stated 
he  could  render  fair  and  impartial  verdict.  See  note,  68  L.  B.  A. 
877. 

86  Tex.  Cr.  495-501,  84  8.  W.  633,  POLK  ▼.  STATE. 

Where  Evidence  on  Trial  for  Murder  is  Positive,  charge  upon  cir- 
cumstantial evidence  is  unnecessary. 

Approved  in  Cabrera  v.  State,  56  Tex.  Cr.  150,  118  S.  W.  1057,  hold- 
ing facts  in  murder  case  did  not  require  charge  on  law  of  circum- 
stantial evidence;  Bed  v.  State  (Tex.  Cr.),  53  S.  W.  619,  evidence 
held  to  be  positive  and  charge  on  circumstantial  evidence  unneces- 
sary. 

Distinguished  in  dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
170,  118  S.  W.  1068,  majority  holding  facts  in  murder  case  did  not 
require  charge  on  law  of  circumstantial  evidence. 

Verdict  is  Soffident  Which  Pinds  Two  Defendants  "guilty  of  mur- 
der in  first  degree,"  and  assesses  "their  punishment  at  life  imprison- 
ment in  state  penitentiary." 

Approved  in  Davidson  v.  State,  40  Tex.  Cr.  289,  50  S.  W.  365,  ver- 
dict fixing  punishment  of  two  defendants  "at  two  years'  confinement" 
held  to  mean  two  years  for  each;  Johnson  v.  State,  42  Tex.  Cr.  105, 
58  S.  W.  69,  verdict  in  case  of  three  defendants  held  sufficient;  Garza 
V.  State,  43  Tex.  Cr.  500,  66  8.  W.  1099,  sustaining  similar  verdict  in 
cattle  theft  case. 

Where  at  Time  of  Wonnd  Deceased  Bald  He  Would  Get  Even  with 
defendant  but  shortly  thereafter  stated  wound  was  mortal  and  con- 
tinued to  make  this  statement  till  death,  his  declarations  as  to  killing 
are  admissible  as  dying  declarations. 

See  notes,  86  Am.  St.  Bep.  661;  56  L.  B.  A.  421. 

85  Tez.  Cr.  501-505,  84  a  W.  622,  PBICE  v.  STATE. 

Conviction  for  Aggravated  Assault  cannot  be  Sustained  under  in- 
formation charging  only  simple  aseault. 

Approved  in  EUenberg  v.  State,  36  Tex.  Cr.  140,  35  S.  W.  990,  evi- 
dence held  to  show  indecent  assault. 

Eemark  of  Court  in  Trial  for  Aggravated  Assault  that  he  was  not 
sure  but  that  the  case  was  assault  with  intent  to  rape  is  error. 

Approved  in  Bradshaw  v.  State,  44  Tex.  Cr.  223,  70  S.  W.  216, 
holding  remark  of  court  in  admitting  evidence  that  it  was  probably 
not  admissible  as  res  gestae,  but  was  admissible  as  corroborating  evi- 
dence error  though  the  evidence  was  res  gestae. 

On  Trial  for  Aggravated  Assault  on  Female^  witness  may  state  that 
he  recognized  defendant  by  his  voice. 
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Approved  in  State  ▼.  Herbert,  63  Kan.  519,  66  Pae.  236,  applying 
rule  in  burglary;  Mack  v.  State,  54  Fla.  62,  44  So.  709,  13  L.  B.  A. 
(n.  s.)   373,  applying  rule  in  rape  ease. 

Miscellaneous. — Hancock  v.  State  (Tex.  Cr.),  47  S.  W.  466,  stating 
the  requirements  to  constitute  assault  with  intent  to  rape. 

S5  Tex.  Cr.  505-608,  34  a  W.  124,  612,  THOMPSON  ▼.  STATE. 

It  is  Duty  of  Appellant  or  His  Coimsel  to  see  that  recognizance  is 
properly  entered  by  clerk,  and  where  he  has  failed  to  do  this,  and 
ease  has  been  dismissed  on  appeal  for  defective  recognizance,  it  will 
not  be  reinstated  upon  certificate  of  clerk  and  county  attorney  that 
recognizance  was  improperly  entered. 

Approved  in  Saufly  ▼.  State  (Tex.  Or.),  83  S.  W.  711,  following  rule; 
Maxey  ▼.  State,  41  Tex.  Cr.  556,  55  S.  W.  823,  recognizance  is  insuffi- 
cient to  support  appeal  when  it  has*  not  been  properly  entered  of 
record. 

Recognizance  on  Appeal  In  Misdemeanor  is  Fatally  Defective  which 
fails  to  specify  court  before  which  appellant  is  to  appear  from  day 
to  day. 

Distinguished  in  Kees  v.  State,  44  Tex.  Cr.  544,  72  S.  W.  855, 
recognizance  on  appeal  binding  appellant  that  he  will  not  depart 
without  leavd  of  "the"  instead  of  "this"  court,  is  sufficiently  definite 
to  indicate  court. 

35  Tez.  Cr.  511-524,  84  S.  W.  629,  THOMPSON  ▼.  STATE. 
Description  of  Property  Taken  in  Indictment  for  Robbery  as  so 

much    "money"   is    sufficient    description,   and    means  legal   tender, 
metallic  coins,  or  legal  tender  currency  of  United  States. 

Approved  in  Dennis  v.  State  (Tex.  Cr.),  74  S.  W.  560,  and  Berry 
^.  State,  46  Tex.  Cr.  422,  80  8.  W.  630,  both  following  rule;  Black  v. 
State,  46  Tex.  Cr.  107,  79  S.  W.  311,  holding  where  indictment  charged 
theft  of  eighty-five  cents  lawful  current  money  of  United  States,  and 
'evidence  showed  money  was  nickels,  that  there  was  no  variance; 
Bummers  v.  State,  45  Tex.  Cr.  425,  76  S.  W.  763,  where  indictment 
described  property  as  **one  five  dollar  bill,  current  money  of  United 
States  of  value  of  five  dollars"  and  proof  was  that  property  was  a 
five  dollar  bill  and  good  American  money,  but  did  not  show  its  legal 
tender,  variance  was  fatal;  Pay  v.  State  (Tex.  Cr.),  70  8.  W.  744,, 
holding  indictment  for  robbery  sufficient  which  described  money 
-stolen  as  ''seventeen  dollars  in  money,  each  of  the  value  of  one  dol- 
lar"; Colter  V.  State,  37  Tex.  Cr.  292,  293,  39  S.  W.  576,  "sixty  dol- 
lars and  fifty  cents,  which  passed  current  as  money  of  the  United 
States  of  America,  of  the  value  of  sixty  dollars  and  fifty  cents,"  is 
sufficient  description  in  indictment  for  robbery;  White  v.  State  (Tex. 
Cr.),  57  8.  W.  100,  "one  hundred  dollars  currency,  money  of  the 
United  States  of  America,  of  the  value  of  one  hundred  dollars,"  is 
-sufficient  description  in  indictment  for  robbery;  Bell  v.  State  (Tex. 
Cr.),  62  S.  W.  567,  "thirty-five  dollars  in  money,  of  the  value  of 
thirty-five  dollars,"  is  sufficient  description  in  information  for  theft; 
Dowdy  V.  State  (Tex.  Cr.),  64  8.  W.  253,  "sixty-four  dollars  in  money, 
•of  the  value  of  sixty-four  dollars,"  is  sufficient  description  in  indict- 
ment for  embezzlement. 

Distinguished  in  Perry  v.  State,  42  Tex.  Cr.  541,  61  8.  W.  401,  where 
information  charged  theft  of  "lawful  pioney  of  United  States,"  there 
was  a  variance  in  proof  of  theft  or  silver  certificates  or  bank  bills. 


85  Tex.  Cr.  C2S-540    NOTES  ON  TEXAS  EEP0BT8.  108O 

Blgbt  of  Defendants  to  %  Severance  at  Trial  will  not  be  graoted 
when  severance  will  operate  as  continuance  of  case. 

Approved  in  Evane  v.  State,  46  Tex.  Cr.  74,  80  S.  W.  375,  follow- 
ing rule. 

Allegation  of  Asportation  to  UtaneceBsary  in  Indictment  charging^ 
robbery. 

Approved  in  State  ▼.  Smith,  40  Wash.  617,  S2  Pac.  918,  following 
rale. 

It  is  WitMn  Discretion  of  Trial  Gonrt,  After  Defendant  has  Closed, 
his  testimony,  to  permit  state  to  introduce  evidence  not  strictly  in 
rebuttal,  and  action  of  court  in  this  matter  will  not  be  reviewed  un- 
less it  is  shown  that  the  discretion  has  been  abused. 

Approved  in  Republic  of  Hawaii  v.  Luning,  11  Haw.  392,  apply- 
ing rule  to  disparaging  questions,  not  relevant  to  issue,  asked  on 
cross-examination. 

On  Trial  for  Bobbery,  It  is  Gompetent  to  Bring  Before  Jury,  as 
fruits  of  robbery,  a  lot  of  money,  which  was  shown  to  have  been 
buried  on  premises  of  one  of  the  defendants,  and  which  had  been^ 
located  by  testimony  of  an  accomplice,  and  identified  by  him. 

Approved  in  Musser  v.  State,  157  Ind.  433,  61  N.  E.  4,  following 
rule.    See  note,  101  Am.  St.  Bep.  510. 

S6  Tex.  Or.  525-631,  84  a  W.  627,  WILKINS  v.  STATE. 

On  Trial  for  Mnrder  Charged  to  have  Been  Oonunitted  with  malice* 
aforethought,  court  may  properly  charge  that  murder  committed  in 
perpetration  of  robbery  is  first  degree,  and  in  such  case  court  should 
define  robbery. 

Approved  in  Oates  v.  State,  48  Tex.  Cr.  135,  86  S.  W.  770,  following 
rule;  Nite  v.  State,  41  Tex.  Cr.  347,  54  S.  W.  766,  it  is  not  error  to 
define  robbery  on  trial  for  murder  committed  in  perpetration  of  rob- 
bery; Williams  v.  State  (Tex.  Cr.),  64  S.  W.  1042,  it  is  correct  to 
charge  that  murder  committed  in  perpetration  of  a  robbery  is  murder 
in  first  degree. 

Under  an  Indictment  Charging  Mnrder  Wltb  Malice  Aforethongbt^ 
the  accused  can  be  convicted  of  murder  in  the  first  degree  if  it  were 
in  the  perpetration  of  robbery. 

Approved  in  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Bep.  776,, 
110  S.  W.  742,  following  rule;  Oates  v.  State,  51  Tex.  Cr.  450,  103  S.  W. 
860,  holding  in  prosecution  for  murder  in  the  perpetration  of  robbery, 
it  is  not  necessary  that  the  indictment  charge  who  was  robbed  or  how 
or  what  he  was  being  robbed  of.    See  note,  63  L.  B.  A.  399. 

35  Tex.  Cr.  631-540,  34  S.  W.  685,  EX  PABTE  EEABBY. 

Articles  154,  155,  165,  and  173  of  Code  of  Criminal  Procednre,  em- 
power court  of  criminal  appeals  to  issue  writ  of  habeas  corpus  in  all 
cases  of  unlawful  confinement  or  restraint. 

Approved  in  Ex  parte  Blankenahip  (Tex.  Cr.),  57  S.  W.  647,  habeas 
corpus  lies  on  behalf  of  person  convicted  in  justice's  court  of  making^ 
threats  and  imprisoned  in  default  of  peace  bond. 

Preliminary  to  Imprisonment  for  Contempt,  court  should  find  fact 
of  contempt,  make  and  enter  proper  order,  and  issue  writ  of  commit- 
ment. 

Beaffirmed  in  Ex  parte  Kearby,  35  Tex.  Cr.  644,  34  S.  W.  963. 
Approved  in  Goodfellow  v.  State,  53  Tex.  Cr.  473,  110  S.  W.  756,  in 
proceedings   imposing   punishment   for   constructive   contempt,   juris- 
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Miction  of  court  must  not  only  be  of  person  and  subject  matter  but 
must  authorize  the  court  to  render  judgment,  and  that  same  is  war- 
ranted by  law;  dissenting  opinion  in  Ex  parte  Duncan,  42  Tex.  Cr.  676, 
62  S.  W.  763,  majority  holding  facts  recited  in  judgment  in  contempt 
are  not  conclusive  in  habeas  corpus  proceeding. 

Wliere  Party  Detained  Under  Verbal  Orders  for  contempt  sues  out 
writ  of  habeas  corpus,  it  is  not  competent  for  court  thereafter  to 
properly  make  and  enter  its  judgment,  and  thus  supersede  jurisdh:- 
tion  of  court'  granting  writ. 

Approved  in  Ex  parte  Duncan,  42  Tex.  Cr.  672-674,  62  S.  W.  761, 
762,  conviction  for  contempt  will  not  be  sustained  on  habeas  corpus 
where  court  had  no  authority  to  make  the  particular  judgment. 

Judgment  of  District  Court  Pnnlsliing  Attorney  for  Contempt  is 
void  where  without  limitation  as  to  time  of  imprisonment,  and  mak- 
ing same  subject  to  will  and  pleasure  of  judge  rendering  same. 

Distinguished  in  Ex  parte  Tinsley,  37  Tex.  Cr.  534,  66  Am.  St. 
Bep.  829,  40  8.  W.  311,  court  may  order  a  person  into  custody  until 
euch  person  obeys  order  of  court  to  turn  over  certain  property. 

35  Tez.  Cr.  540^43,  34  S.  W.  751,  LASSITER  ▼.  STATE. 

Ctlmlnal  Statutes  on  Subject  Treat  Deed  and  Acknowledgment  as 
separate  subjects  of  forgery,  and  there  is  no  variance  between  deed 
set  out  in  indictment  for  forgery  to  which  no  acknowledgment  is 
appended  and  deed  offered  in  evidence  to  which  one  is  appended. 

Approved  in  Warren  v.  State  (Tex.  Cr.),  34  S.  W.  753,  following 
rule  in  companion  case;  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634, 
averment  of  killing  is  unnecessary  in  indictment  for  assisting  con- 
victed murderer  to  escape.  * 

Instrument  tn  Writing  Purporting  to  be  Deed,  but  not  witnessed 
or  acknowledged,  is  subject  of  forgery,  since  it  would  afford  basis 
for  suit  for  specific  performance. 

Approved  in  dissenting  opinion  in  Huckaby  v.  State,  45  Tex.  Cr. 
586,  108  Am.  St.  Bep.  975,  78  S.  W.  &46,  majority  holding  that  a  will 
is  not  subject  of  forgery  during  life  of  testator;  dissenting  opinion 
in  Caffey  v.  State,  36  Tex.  Cr.  204,  61  Am,  St.  Bep.  845,  36  S.  W.  85, 
majority  holding  that  check  of  school  trustees;  unaccompanied  by 
affidavit  prescribed  by  law,  is  not  a  subject  of  forgery. 

86  Tez.  Cr.  545-563,  34  S.  W.  623,  HABVEY  v.  STATE. 

On  Trial  for  Murder,  Wliile  it  is  Admissible  That  Witness  Heard 
Shots  and  went  to  scene  of  killing,  it  is  inadmissible  to  show  what  he 
said  to  another  at  time. 

Approved  in  Ex  parte  Kennedy  (Tex.  Cr.),  57  S.  W.  648,  remarks 
by  bystander  after  homicide  is  hearsay  evidence,  and  inadmissible. 

On  Trial  for  Murder,  Where  Testimony  of  State  fails  to  show  flight 
after  homicide,  and  his  own  testimony  shows  voluntary  surrender, 
it  is  not  error  to  exclude  testimony  of  witness  that  defendant  did  .not 
flee. 

Approved  in  Brady  v.  State  (Tex.  Cr.),  65  S.  W.  522,  where  state's 
evidence  tends  to  ehow  flight  of  defendant,  latter  may  introduce  re- 
buttal evidence  on  this  point;  Bass  v.  State  (Tex.  Cr.),  65  S.  W.  919, 
excluding  evidence  of  defendant's  voluntary  surrender  is  harmless 
error,  if  error,  when  state  offered  no  evidence  to  prove  flight.  See 
note,  20  L.  B.  A.  (n.  s.)  412. 
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In  Order  to  Secare  Review  on  Aiipeal  for  Improper  Argument  of 

eouns^l,  objection  should  be  made  at  time,  and  coart  be  asked  to 
charge  npon  eabjeet. 

Reafftrmed  in  Jones  ▼.  State  (Tex.  Cr.),  54  S.  W.  586,  and  Shelp 
V.  United  States,  81  Fed.  697. 

Second  Application  for  Continuance  will  not  be  Granted  for  testi- 
mony which  would  only  be  cumulative. 

Distinguished  in  Morgan  v.  State,  54  Tex.  Cr.  547,  113  8.  W.  936, 
holding  under  the  circumstances  of  the  case  that  it  was  error  not 
to  grant  a  second  continuance. 

Court  will  not  Grant  New  Trial  Because  Jury  Took  Witb  Tbem 
indictment  upon  which  former  verdict  was  indorsed,  in  absence  of 
some  showing  of  injury. 

Approved  in  Holmgren  v.  United  States,  156  Fed.  442,  following 
rule. 

On  Trial  for  Murder,  Wliere  Defendant  has  Been  Previously  Tried 
and  acquitted  of  murder  in  the  first  degree,  he  is  not  entitled  to  an 
acquittal  altogether  if  evidence  establishes  killing  upon  express 
malice. 

Approved  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex.  Cr. 
195,  112  S.  W.  1061,  majority  holding  in  prosecution  for  man- 
slaughter where  defendant  had  on  a  previous  trial  been  acquitted  of 
murder  in  first  and  second  degrees  that  it  was  not  error  to  refuse 
a  requested  charge  to  acquit  defendant  for  reason  that  evidence 
did  not  support  manslaughter. 

35  Tex.  Cr.  563-566,  34  a  W.  626,  GIVEN8  ▼.  STATE. 

Wliere  Evidence  has  Been  Introduced  Impeaching  a  Witness  for 
truth  and  veracity,  it  is  not  required  of  court  to  charge  as  to  purpose 
and  effect  of  such  impeaching  testimony. 

Approved  in  Thompson  v.  State,  55  Tex.  Cr.  121,  113  S.  W.  536, 
where  jury  could  not  have  used  impeaching  testimony  for  any  other 
purpose  than  impeachment,  it  was  not  necessary  to  limit  same  in 
charge  to  impeachment;  Schwartz  v.  State,  53  Tex.  Cr.  451,  111  B. 
W.  400,  holding  instruction  that  it  was  for  jury  to  determine  whether 
defendant's  evidence  tending  to  impeach  state  witnesses  "absolutely" 
disproved  and  falsified  witnesses'  testimony  erroneous  as  misleading. 

Defendant  may  be  Identified  by  His  Voice,  which  testimony  is 
positive. 

Approved  in  Mack  v.  State,  54  Fla.  62,  44  So.  709,  13  L.  B.  A. 
(n.  s.)  373;  Patton  v.  State,  117  Ga.  235,  43  S.  £.  535,  and  State  v. 
Herbert,  63  Kan.  519,  66  Pac.  236,  all  following  rule. 

• 

35  Tex.  Cr.  573-577,  34  S.  W.  939,  CHILDS  v.  STATE. 
Distinction  Between  Manslaughter  and  Murder  in  Second  Degree 

is  that  in  one  case  state  of  mind  is  engendered  by  adequate  cause, 
while  in  other  it  is  not. 

Approved  in  Chatman  v.  State,  40  Tex.  Cr.  278,  50  S.  W.  398, 
adequate  cause  reduces  to  aggravated  assault  an  offense  that  would 
otherwise  be  assault  to  murder. 

Charge  upon  Murder  in  Second  Degree,  Otherwlie  Proper,  is  not 
rendered  defective  by  omission  of  definition  of  adequate  cause  where 
same  is  defined  in  charge  upon  manslaughter,  and  jury  is  author- 
ized to  look  to  such  definition. 

Approved  in  Scruggs  v.  State,  35  Tex.  Cr.  624,  34  S.  W.  952,  re- 
affirming rule;  Hernandez  v.  State,  53  Tex.  Cr.  469,  110  S.  W.  754, 
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where  eourt  liad  properly  defined  implied  malice,  and  in  applica- 
tion of  law  to  facts  upon  murder  in  second  degree  did  not  refer  to 
law  of  manslaughter,  having  also  previously  defined  same,  it  was  not 
necessary  to  repeat  definitions  of  different  grades  of  offense  of  which 
defendant  could  be  found  guilty;  Connell  v.  State,  46  Tex.  Cr.  262, 
81  S.  W.  748,  where  there  is  one  charge  which  embraces  definition  of 
adequate  cause  and  applies  law  on  that  subject  to  evidence,  and 
there  is  another  on  implied  malice,  jury  were  properly  informed  as 
to  distinction  between  manslaughter  and  murder  in  second  degree; 
McGrath  v.  State,  35  Tex.  Cr.  426,  34  S.  W.  941,  charge  on  murder 
in  second  degree  need  not  define  manslaughter,  negligent  homicide, 
and  circumstances  which  excuse  or  justify  the  act;  Brittain  v.  State, 
36  Tex.  Cr.  411,  37  S.  W.  759,  charge  on  murder  in  second  d<egrea 
need  not  define  manslaughter  and  justifiable  homicide,  where  evi- 
dence does  not  call  for  such  instructions. 

35  Tex.  Or.  577-580,  34  &  W,  932,  DBEOHSEIt  ▼.  STATE. 

Where  Comity  Judge  has  Made  Proper  Entry  of  Order  declaring 
result  of  election,  it  is  immaterial  that  entry  was  made  four  weeks 
after  last  publication,  or  that  copy  of  entry  offered  in  evidence  is 
not  properly  certified.    Proof  of  entry  may  be  made  aliunde. 

Approved  in  Williams  v.  Davidson  (Tex.  Civ.),  70  S.  W.  988,  and 
Drechsel  v.  State,  35  Tex.  Cr.  581,  34  S.  W.  934,  both  following  rule 
Barham  v.  State,  41  Tex.  Cr.  189,  53  S.  W.  110,  certificate  of  publi- 
cation of  order  declaring  result  of  local  option  election  is  admissible 
in  evidence,  though  entry  of  certificate  was  made  a  year  and  a  half 
after  publication. 

It  la  Incumbent  upon  Ooonty  Judge  to  Attend  to  Publications  of 
results  of  elections. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  242,  96  S.  W.  21,  fol- 
lowing rule;  Cames  v.  State,  50  Tex.  Cr.  283,  99  S.  W.  98,  holding 
that  law  requires  county  judge  to  make  publication  of  result  of 
election  and  not  the  commissioners'  court. 

36  Tex.  Ot.  580-681,  34  a  W.  934,  DBECHSEL  ▼.  STATE. 
Indictment  for  Selling  Liquor  in  Violation  of  Local  Option  Law 

must  allege  name  of  buyer. 

See  note,  23  L.  B.  A.  (n.  s.)  582. 

36  Tez.  or.  581'-683,  34  a  W.  936,  WEIGHT  ▼.  STATE. 

On  Trial  for  Violation  of*  Local  Option,  sale  by  defendant  is  not 
established  by  proof  that  witness  met  him  and  asked  him  if  he  could 
get  him  some  whisky,  gave  him  money  with  which  he  went  to 
nearby  drug  store  and  returned  with  whisky,  unless  it  appear  that 
he  was  in  drug  business  or  acting  as  agent  of  seller. 

Reaffirmed  in  Bennett  v.  State  (Tex.  Cr.),  34  S.  W.  937;  Phillips 
V.  State  (Tex.  Cr.),  40  S.  W.  272.  Approved  in  Davis  v.  State,  53 
Tex.  Cr.  375,  109  S.  W.  939,  holding  party  does  not  violate  local 
option  law  who  procures  liquor  for  another  acting  as  friend  of  pur- 
chaser and  not  as  agent  for  seller. 

36  Tex.  Cr.  684,  34  S.  W.  934,  WADSWOETH  ▼.  STATE. 

Defendant  cannot  be  Oonvicted  of  Violation  of  local  option  by  sale 
made  by  his  clerk  in  his  absence  and  without  his  consent  and  against 
his  orders. 
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Approved  in  Thompson  v.  State  (Tex.  Cr.),  34  8.  W.  937,  reversing 
where  defendant  was  the  agent  of  the  purchaser  in  purchasing  the 
whisky.    See  note,  41  L.  B.  A.  663. 

36  T«t  Or.  584-685,  84  a  W.  946,  NOBTHOUTT  v.  STATE. 
Local  Option  Law  is  Violat«d  by  Delivery  of  Whisky  by  agent  of 

dealer  residing  outside  of  precinct  to  person  residing  within  same 
upon  latter's  written  order. 

Approved  in  Davidson  v.  State,  44  Tex.  Or.  591,  73  S.  W.  809, 
following  rule;  Sinclair  v.  State,  45  Tex.  Cr.  491,  77  S.  W.  623,  hold- 
ing charge  erroneous  which  in  its  terms  ignored  rule  of  law  that 
place  of  sale  must  be  determined  by  actual  delivery;  Bogel  v.  State, 
42  Tex.  Cr.  391,  55  S.  W.  830,  taking  of  order  for  beer  from  person 
in  local  option  county  by  agent  whose  principal  resides  outside  of 
such  county,  is  violation  of  local  option  law. 

35  TttL  Or.  685-587,  34  a  W.  935,  HOOD  v.  STATE. 

Person  Does  not  Violate  Local  Option  Law  who  procures  liquor  for 
another  acting  as  friend  of  purchaser  and  not  as  agent  of  seller. 

Reaffirmed  in  Bennett  v.  State  (Tex.  Civ.),  34  S.  W.  937;  Thomp- 
son V.  State  (Tex.  Cr.),  34  S.  W.  937;  Bowman  v.  State  (Tex.  Cr.), 

35  S.  W.  383;  Phillips  v.  State  (Tex.  Or.),  40  S.  W.  272.     See  note, 

21  L.  B.  A.  (n.  a.)  1008. 

Party  Acting  aa  Agent  of  Porchaser  la  not  Onilty  of  violation  of 
local  option  law  unless  he  is  interested  in  the  sale  or  is  assisting 
the  seller  in  some  way  in  procuring  sucii  sale. 

Approved  in  Davis  v.  Stote,  53  Tex.  Or.  375,  109  S.  W.  939,  holding 
party  does  not  violate  local  option  law  who  procures  liquor  for  an- 
other acting  as  friend  of  purchaser  and  not  as  agent  for  seller. 

36  Tex.  Or.  687-589,  84  S.  W.  931,  VABNABSDALE  v.  STATE. 
Conviction  for  Evasion  of  Local  Option  can  only  be  had  where 

defendant  became  seller  or  exchanger  or  was  interested  with  seller  or 
exchanger  therein. 

Beaffirmed  in  Holloway  v.  State,  53  Tex.  Cr.  250,  110  S.  W.  748; 
Phillips  V.  State  (Tex.  Cr.),  40  S.  W.  272.  Approved  in  Davis  v. 
State,  53  Tex.  Cr.  375,  109  S.  W.  939,  party  does  not  violate  local 
option  law  who  procures  liquor  for  another  acting  as  friend  of  pur- 
chaser and  not  as  agent  for  seller;  Bay  v.  State,  46  Tex.  Cr.  178,  79 
S.  W.  536,  where  appellant  simply  loaned  his  neighbor  bottle  of 
whisky  until  his  came  by  express  and  it  was  not  intended  as  subter- 
fuge he  would  not  be  guilty;  dissenting  opinion  in  Henderson  v. 
State,  50  Tex.  Cr.  414,  415,  98  S.  W.  1055,  1056,  majority  holding 
where  evidence  showed  transaction  to  be  loan  and  not  sale  that  it 
was  no  defense  to  alleged  sale  and  court  was  not  required  to  charge 
on  that  subject;  dissenting  opinion  in  Coleman  v.  State,  53  Tex.  Cr. 
585,  586,  111  S.  W.  1015,  majority  holding,  where  evidence  showed 
prosecutor  borrowed  a  quart  of  whisky  from  a  member  of  defend- 
ant's clubroom  for  a  quart  of  whisky  that  he  had  ordered  from  de- 
fendant and  for  which  he  had  paid  him  and  that  defendant  had  never 
delivered  such  ordered  whisky,  that  same  constituted  sale.     See  notes, 

22  L.  B.  A.  (n.  s.)  561;  8  L.  B.  A.  (n.  s.)  937. 

35  Tex.  Cr.  589-593,  34  S.  W.  930,  ABBEY  v.  STATE. 

Conviction  for  Theft  may  be  had  Under  Article  877  of  Penal  Code 
where  defendant  having  obtained  possession  by  borrowing  subse- 
quently converted  same  with  intent  to  deprive  owner  thereof. 

Beaffirmed  in  Diffin  v.  State  (Tex.  Cr.),  63  S.  W.  129. 
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Venue  ef  Prosecutioii  for  Gonvendon  by  Bailee  is  in  county  where 
conversion  took  place,  which  maj  be  other  than  that  in  which  pos- 
eession  was  obtained. 

Approved  in  Yost  v.  State  (Tex.  Cr.),  38  S.  W.  192,  venue  for 
theft  by  bailee  lies  in  county  where  converted  regardless  of  where 
bailment  originated;  Moore  v.  State,  37  Tex.  Cr.  563,  40  S.  W.  291, 
venue  of  prosecution  for  abortion  lies  in  county  where  acts  were 
performed,  which  produced  abortion,  and  not  in  county  where  mis- 
carriage occurred;  Elton  v.  State,  40  Tex.  Cr.  342,  50  S.  W.  380, 
venue  of  prosecution  for  theft  lies  in  county  where  team  is  hired, 
when  accused  headed  for  different  destination  than  one  he  an- 
nounced to  owiier,  as  soon  as  he  got  possession  of  team. 

35  Tex.  Cr.  697-599,  34  S.  W.  950,  PONTON  ▼.  STATE. 

To  OonBtitute  Assault  With  Intent  to  Murder,  assault  and  battery 
or  assault  must  be  committed,  with  added  specific  intent  to  kill, 
and  accused  must  have  been  prompted  by  malice. 

Approved  in  Chatman  v.  State,  40  Tex.  Cr.  278,  50  S.  W.  398, 
adequate  cause  reduces  to  aggravated  assault  what  would  otherwise 
be  assault  to  murder. 

35  Tex.  Or.  699-603,  34  S.  W.  928,  ELEHASH  ▼.  STATE. 

Acquittal  on  Information  Oharglng  Assault  upon  ''John  Kenan"  is 
bar  to  second  prosecution  for  same  offen&e  in  which  the  information 
refers  to  prosecutor  as  "John  Cunningham''  where  evidence  shows 
that  he  is  commonly  known  by  both  names. 

Approved  in  Luna  v.  State  (Tex.  Cr.),  70  S.  W.  90,  holding  where 
party  is  commonly  known  by  one  name  and  that  name  is  alleged 
in  information  the  mere  fact  that  he  may  also  be  known  by  another 
name  will  not  defeat  prosecution. 

35  Tez.  Or.  603-606,  60  Am.  St.  Bep.  61,  34  8.  W.  955,  McADOO  v. 
STATE. 

Statute  Bequires  Same  Character  of  Force,  and  same  intent  to  use 
same  amount  of  force,  to  constitute  attempt  to  rape,  that  it  takes  to 
constitute  absault  with  intent  to  rape. 

Approved  in  Byas  v.  State,  41  Tex.  Cr.  55,  51  S.  W.  923,  96  Am.  St. 
Rep.  762,  arguendo. 

Assault  With  Intent  to  Bape  is  Committed  when  at  time  of  making 
it  was  intent  of  party  to  use  same  force  as  would  make  him  guilty 
of  rape,  or  of  assault  with  intent  to  rape,  but  in  actual  attempt  he, fell 
short  of  use  of  such  force  as  would  constitute  assault  with  intent  to 

rape. 

Reaffirmed  in  Moon  v.  State  (Tex.  Cr.),  45  S.  W.  806. 

35  Tex.  Cr.  607-612,  34  S.  W.  943,  HEBEBA  v.  STATE. 

Conviction  for  Assault  With  Intent  to  Murder  bars  subsequent  pros- 
ecution for  robbery  arising  out  of  same  transaction. 

Approved  in  Paschal  v.  State,  49  Tex.  Cr.  114,  90  S.  W.  880,  apply- 
ing rule  in  prosecution  for  assault  with  intent  to  murder  where 
defendant  had  been  on  a  previous  trial  acquitted  for  aggravated 
assault.     See  note,  92  Am.  St.  Bep.  112,  142. 

Distinguished  in  Taylor  v.  State,  41  Tex.  Cr.  568,  576,  55  S.  W.  962, 
966,  and  Keaton  v.  State,  41  Tex.  Cr.  632,  57  S.  W.  1129,  conviction  of 
assault  with  intent  to  rob  one  person  is  not  a  bar  to  conviction  of 
murder  of  another  at  same  time;  Mann  v.  Commonwealth,  118  Ky.  71, 
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111  Am.  St.  Bep.  289,  80  S.  W.  438,  holding  where  defendants  broke 
into  house  to  steal  money  and  while  there  shot  the  tenant  that  the 
burglary  and  the  shooting  did  not  constitute  a  single  transaction. 

36  Tex.  Or.  615-618,  34  S.  W.  113,  938,  DANCEY  v.  STATE. 

Where  There  is  More  Than  One  Oount  in  the  Indictment,  the  first 
count,  if  it  contains  a  proper  beginning,  may  always  be  looked  to  to 
supply,  if  necessary,  such  allegations  as  to  the  commencement  in  any 
subsequent  count. 

Approved  in  Manovitch  v.  State,  50  Tex.  Cr.  263,  96  S.  W.  2,  follow- 
ing rule;  Mercer  v.  State,  52  Tex.  Cr.  322,  106  S.  W.  366,  holding  that 
it  is  not  necessary  for  every  count  to  conclude  with  "against  the 
peace  of  the  state"  if  first  count  so  concludes. 

Distinguished  in  Porter  v.  State,  48  Tex.  Cr.  130,  86  S.  W.  769,  hold- 
ing where  in  an  information  for  malicious  mischief,  separate  and 
distinct  offenses  are  brought  together  in  the  same  count,  instead  of 
pleading  them  in  separate  counts  that  the  information  is  bad  for 
duplicity. 

35  Tez.  Or.  618-622,  33  S.  W.  339,  34  S.  W.  960,  SMITH  v.  STATE. 
Charge  upon  Circumstantial  Evidence  is  Insnfflcient  if  it  omit  propo- 
sition that  circumstances  must  exclude  every  other  reasonable  hypothe- 
sis than  that  of  defendant's  guilt  in  order  to  warrant  conviction. 

Approved  in  Grayson  v.  State,  35  Tex.  Cr.  631,  34  S.  W.  962,  charge 
upon  assault  with  intent  to  murder  held  sufficient;  Crow  v.  State,  37 
Tex.  Cr.  300,  39  S.  W.  575,  charge  upon  circumstantial  evidence  that 
it  must  produce  reasonable  and  moral  certainty  that  no  other  person 
than  defendant  committed  offense  charged,  held  correct;  Clark  v. 
State  (Tex.  Cr.),  36  S.  W.  274,  sustaining  charge  on  circumstantial 
evidence  in  hog  theft  case;  Pace  v.  State,  41  Tex.  Cr.  207,  51  S.  W. 
954,  holding  charge  in  circumstantial  evidetnce  in  case  at  bar  erroneous; 
Pace  V.  State,  44  Tex.  Cr.  209,  53  S.  W.  690,  citing  principal  case  as  con- 
taining correct  charge  on  th«  subject;  House  v.  State  (Tex.  Cr.),  69  S. 
W.  418,  Gaines  v.  State  (Tex.  Cr.),  77  S.  W.  12,  Wilson  v.  State,  52  Tex. 
Cr.  175,  105  S.  W.  1026,  Jones  v.  State,  52  Tex.  Cr.  305,  124  Am.  St. 
Rep.  1097,  106  S.  W.  346,  Henderson  v.  State,  50  Tex.  Cr.  268,  96  S. 
W.  39,  Baldez  v.  State,  37  Tex.  Cr.  415,  35  S.  W.  665,  Hill  v.  State,  37 
Tex.  Cr.  418,  35  S.  W.  661,  Trevino  v.  State,  38  Tex.  Cr.  68, 
41  S.  W.  609,  Moore  v.  State,  39  Tex.  Cr.  269,  45  S.  W.  810,  Bennett  v. 
State,  39  Tex.  Cr.  651,  48  S.  W.  68,  and  Blount  v.  State  (Tex.  Cr.),  64 
S.  W.  1051,  all  holding  charge  on  circumstantial  evidence  correct; 
Parks  V.  State,  46  Tex.  Cr.  106,  79  S.  W.  304,  arguendo.  See 
note,  97  Am.  St.  Rep.  794. 

Distinguished  in  Boersh  v.  State  (Tex.  Cr.),  62  S.  W.  1060,  where 
accused  and  codef  endant  committed  burglary,  charge  on  circumstantial 
evidence  need  not  instruct  that  jury  must  find  that  accused  and  no 
other  person  committed  offense. 

Miscellaneous. — Cited  in  Worsham  v.  State,  56  Tex.  Cr.  259,  120  S. 
W.  443,  to  point  that  charge  on  circumstantial  evidence  is  not  required 
where  defendant  claims  that  his  possession  of  alleged  stolen  property 
was  obtained  in  such  manner  as  not  to  constitute  theft. 

36  Tez.  Or.  622-629,  34  S.  W.  962,  SCBUGGS  v.  STATE. 

It  is  Error  to  Omit  to  Define  Adequate  Cause  where  such  term  is  used 
In  defining  implied  malice,  and  especially  so  where  that  term  was 
sufficiently  defined  in  portion  of  charge  on  manslaughter. 
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Approved  in  Thomas  v.  State,  45  Tex.  Cr.  116,  74  S.  W.  38,  and 
Connell  v.  State,  46  Tex.  Cr.  262,  81  S.  W.  748,  both  following  rule. 

S5  Tez.  Cr.  631-634,  34  S.  W.  958,  WTLOOX  ▼.  STATE. 

Whw  Suiname  of  Person  Accused  is  Set  Out  in  Indictment  with 
further  statement  that  Christian  name  is  unknown,  it  is  not  required 
nor  necessary  to  give  a  description  of  accused. 

Approved  in  Morgan  v.  State  (Tex.  Cr.),  73  S.  W.  969,  following  rule. 

35  Tez.  Or^  634-647,  34  8.  W.  962,  EX  PARTE  KEABBY. 

Articles  154,  155,  165,  and  173  of  Oode  of  Criminal  Procednre 
clothe  court  of  criminal  appeals  with  ample  power  to  issue  writ  of 
habeas  corpus  in  all  conceivable  cases. 

Approved  in  Ex  parte  Davis,  48  Tex.  Cr.  646,  122  Am.  St.  Bep.  775, 
89  S.  W.  979,  holding  writ  of  habeas  corpus  will  lie  in  behalf  of  defend- 
ant who  has  been  on  a  previous  trial  in  a  different  county  acquitted  of 
same  offense;  Ex  parte  Blankenship  (Tex.  Cr.),  57  S.  W.  647,  habeas 
corpus  lies  where  person  convicted  in  justice's  court  is  imprisoned  in 
default  of  furnishing  peace  bond. 

Co>iirt  has  No  Poiwer  to  Commit  Person  for  Contempt  except  judg- 
ment finding  fact  of  contempt  be  entered,  punishment  be  assessed  and 
commitment  issued. 

Distinguished  in  Ex  parte  Tinsley,  37  Tex.  Cr.  534,  40  S.  W.  311, 
court  may  order  person  into  custody  until  he  complies  with  its  order 
to  turn  over  certain  property;  dissenting  opinion  in  Ex  parte  Duncan, 
42  Tex.  Cr.  676,  62  S.  W.  763,  majority  holding  recital  of  facts  in 
judgment  in  contempt  is  not  conclusive  as  to  such  facts  in  habeas 
corpus  proceedings. 

It  is  not  Competent  for  Court,  After  Person  Detained  under  its  verbal 
order  for  contempt  has  sued  out  writ  of  habeas  corpus,  to  then  make 
its  judgment  and  have  the  same  entered,  and  thus  supersede  jurisdic- 
tion of  court  granting  writ. 

Approved  in  Ex  parte  Andrews,  51  Tex.  Cr.  83,  100  S.  W.  377,  fol- 
lowing rule;  Ex  parte  Duncan,  42  Tex.  Cr.  672,  62  S.  W.  761,  judg- 
ment in  contempt  is  not  conclusive  in  habeas  corpus  on  question  of 
authority  of  court  to  render  the  judgment. 

Distinguished  in  Ex  parte  Latham,  47  Tex.  Cr.  212,  82  S.  W.  1048, 
where  judgment  declaring  relator  in  contempt  was  actually  deposited 
with  clerk  at  time  commitment  was  granted  and  entered  two  days 
after  and  writ  of  habeas  corpus  was  not  gpranted  until  all  record  pro- 
ceedings had  been  entered  in  divorce  proceeding,  there  was  no  error 
in  committing  relator,  because  said  judgment  had  not  been  actually 
entered;  dissenting  opinion  in  Ex  parte  Andrews,  51  Tex.  Cr.  86,  100 
S.  W.  379,  majority  following  rule. 

Factnm  of  Contempt  Should  be  Set  Out  in  Judgment. 

Distinguished  in  Ex  parte  Cash,  50  Tex.  Cr.  624,  123  Am.  St.  Bep. 
865,  99  S.  W.  1119,  9  L.  B.  A.  (n.  s.)  304,  where  contempt  proceeding 
originated  in  civil  suit  moving  papers  can  be  looked  to,  to  keep  out 
some  defect  amounting  to  an  irregularity  in  the  judgment. 

35  Tez.  Cr.  647-650,  34  S.  W.  969,  LEVINE  ▼.  STATE. 

BUI  of  Exceptions  to  Exclusion  of  Testimony  should  set  out  purpose 
for  which  it  was  offered. 

Beaffirmed  in  Lindsay  v.  State,  39  Tex.  Cr.  470,  46  S.  W.  1046;  Clay 
▼.  State,  41  Tex.  Cr.  656,  56  8.  W.  630. 
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It  is  Legitimate  for  Oonnty  Attorney  on  Oross-ezamlnatlon  of  de- 
fendant accused  of  keeping  open  saloon  on  Sunday  to  ask  him  how 
many  times  he  has  been  convicted  for  violation  of  liquor  and  Sunday 
laws. 

Approved  in  Morris  v.  State,  48  Tex.  Cr.  562,  89  S.  W.  833,  follow- 
ing rule;  Dickey  v.  State  (Tex.  Cr.),  56  S.  W.  628,  defendant  on  cross- 
examination,  may  be  asked  if  he  had  not  kept  his  place  open  for  sale 
of  beer  on  other  Sundays  prior  to  date  of  offense  charged. 

Distinguished  in  Jennings  v.  State,  55  Tex.  Cr.  148,  115  S.  W.  588, 
holding  in  prosecution  for  violation  of  local  option  law  error  to  allow 
prosecution  to  question  defendant  in  regard  to  previous  conviction; 
Allen  v.  State  (Tex.  Cr.),  73  S.  W.  398,  holding  on  prosecution  for  sell- 
ing liquor  on  Sunday  it  was  error  to  admit  evidence  that  defendant 
had  made  sales  on  Sundays  after  sale  charged  in  the  indictment; 
Marks  v.  State  (Tex.  Cr.),  78  S.  W.  512,  holding  in  prosecution  for 
violation  of  local  option  law  that  evidence  of  defendant  violating 
such  laws  eight  years  previous  to  trial  was  inadmissible. 

Overruled  in  Merriwether  v.  State,  55  Tex.  Cr.  439,  440,  116  S.  W. 
1149,  holding  in  prosecution  for  violation  of  local  option  law  that  it 
was  reversible  error  to  admit  in  evidence  testimony  of  former  con- 
viction for  same  offense. 

Improper  Bemarks  of  CotuiBel  are  not  Bevisable  on  Appeal  where 
defendant  failed  to  request  court  by  written  charge  presented  for  that 
purpose,  to  eliminate  such  remarks  from  jury's  consideration. 

Approved  in  Patterson  v.  State  (Tex.  Cr.),  56  S.  W.  59,  and  Renfro 
V.  State,  42  Tex.  Cr.  407,  56  S.  W.  1019,  where  there  was  no  special 
requested  instruction  that  jury  should  disregard  certain  remarks  of 
counsel,  objection  to  such  remarks  will  not  be  considered  on  appeal; 
Gallihar  v.  State  (Tex.  Cr.),  37  S.  W.  329,  holding  remarks  (not 
stated)  in  forgery  case  at  bar  not  prejudicial.  See  note,  46  L.  B.  A. 
645. 

36  Tez.  Or.  660-652,  34  8.  W.  059,  MTLLER  ▼.  STATE. 

Gaming-house  la  One  That  la  Set  Apart  and  Bnn  or  conducted  by  its 
owner  for  profits  to  be  derived  from  games  there  played,  whether  law- 
ful or  unlawful. 

Approved  in  Gomprecht  v.  State,  36  Tex.  Cr.  435,  37  S.  W.  735,  evi- 
dence failed  to  show  gaming  committed  in  gaming-house;  Thorp  v. 
State,  42  Tex.  Cr.  232,  59  S.  W.  44,  state  must  show  that  such  house 
was  run  for  profit  and  to  facilitate  gaming  purposes;  Morgan  v.  State, 
42  Tex.  Cr.  424,  60  S.  W.  764,  definition  of  "gaming-house"  held  to  be 
correct. 

Indictment  for  Gaming  Alleged  to  have  Taken  Place  in  "public 
place:  A.  J.  Brown's  room  in  Hindsman  dwelling,  which  room  was 
commonly  used  for  gaming,"  is  fartally  defective  in  not  alleging  retail- 
ing of  spirituous  liquors,  or  that  same  was  gaming-house. 

Approved  in  Burke  v.  State  (Tex.  Cr.),  35  S.  W.  659,  following 
rule;  Draughan  v.  State,  35  Tex.  Cr.  52,  35  S.  W.  668,  recognizance 
which  alleges  that  defendant  played  cards  in  room  resorted  to  for 
gaming  states  no  offense;  White  v.  State,  39  Tex.  Cr.  271,  46  S.  W. 
825,  private  residence  does  not  become  a  public  place  because  people 
reeort  there  for  social  amusement;  Nail  v.  State  (Tex.  Cr.),  50  S.  W. 
705,  indictment  charging  gaming  in  room  which  is  conunon  resort  for 
gaming  is  defective;  Williams  v.  State,  42  Tex.  Cr.  369,  370,  371,  60  S. 
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W.  248,  249,  allegation  in  indictment  charging  gaming  at  public  house, 
to  wit,  a  house  commonly  resorted  to  for  gaming,  is  sufficient. 

An  Indlctmeiit  for  Unlawfully  Flaying  at  a  Qame  with  cards,  which 
alleges  the  playing  to  have  been  in  a  "gaming-house,"  need  not  allege 
that  it  was  prirate  room  of  a  private  residence. 

Approved  in  Gerstenkorn  v.  State  (Tex.  Cr.)y  66  S.  W.  568,  indict- 
ment charging  such  playing  at  a  gaming-house  is  sufficient. 

5  Tex.  Notes — 69 
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86  Toe.  Or.  1-8,  84  8.  W.  925,  LOQAN  ▼.  STATE. 

Wliere  tlie  Indictment  for  Theft  Alleges  Ovnenhip  in  an  unknown 
owner,  a  charge  to  jury  that  if  grand  jury  did  not  exercise  sufficient 
diligence  to  ascertain  owner,  they  should  acquit,  is  correct. 

Approved  in  Hellume  v.  State,  55  Tex.  Cr.  357,  116  S.  W.  590,  hold- 
ing under  like  circumstances  that  court  should  have  charged  that 
state  must  prove  that  county  attorney  used  due  diligence  to  ascer- 
tain the  name  of  the  owner  and  was  unable  to  do  so  at  time  com- 
plaint and  information  were  filed. 

36  Tex.  Or.  8-4,  87  8.  W.  949,  OABB  ▼.  8TATE. 

Oeneral  Verdict  upon  Indictment  Oontaining  Oonnt  for  Forgery 
and  one  for  passing  forged  instrument  may  be  referred  to  either 
where  evidence  supports  both. 

Reaffirmed  in  Lovejoy  v.  State,  40  Tex.  Cr.  99,  48  S.  W.  522; 
Jacobs  V.  State,  42  Tex.  Cr.  357,  59  S.  W.  1112.  Approved  in  Black- 
well  V.  State,  51  Tex.  Cr.  26,  100  S.  W.  775,  sustaining  general  ver- 
dict where  defendant  did  not  require  state  to  elect  and  court  did 
not  elect  any  particular  count  in  submitting  case.  See  note,  16  L. 
B.  A.  (n.  s.)  563. 

86  Tez.  Or.  4-6,  84  8.  W.  922,  FITE  ▼.  8TATR 

There  is  a  Sfaterial  Variance  Between  Allegation  in  indictment  for 
forgery  that  instrument  purports  to  be  act  of  "Mr.  Andrew  Arlow," 
and  tenor  clause  which  charges  same  to  be  act  of  ''Andrew  Arlow  and 
L.  B.  Price  &  Co." 

Reaffirmed  in  Crayton  v.  State,  45  Tex.  Cr,  86,  73  S.  W.  1047; 
Stephens  v.  State,  36  Tex.  Cr.  387,  37  S.  W.  425;  Thulemeyer  v.  State, 
38  Tex.  Cr.  350,  43  S.  W.  83. 

86  Tez.  Or.  5-7,  34  8.  W.  957,  NASSITT8  v.  8TATE. 

Indictment  for  Embezzlement  by  Private  Person  intrusted  with 
carrying  property  should  show  by  whom  same  was  intrusted  and  to 
whom  it  was  to  be  carried. 

Approved  in  State  v.  Suppe,  60  Kan.  569,  57  Pac.  107,  indictment 
must  aver  particular  ownership  to  sustain  conviction. 

(1091) 
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36  T«X.  or.  7-13,  34  8.  W.  965,  EZ  PABTE  WOOD. 

Upon  Verdict  Findlxiff  Boy  Under  Sixteen  TeazB  Old  gaUtj  of 
burglary,  but  not  indicating  place  of  confinement  for  two  yeara  as- 
sessed, it  is  competent  for  court  to  order  imprisonment  in  reformatory, 
and  habeas  corpus  does  not  lie  to  relieve  him. 

Beaffirmed  in  Ez  parte  White,  50  Tex.  Gr.  474,  98  S.  W.  851;  Ex 
parte  Mathews,  38  Tex.  Gr.  621,  44  S.  W.  154. 

36  Tez.  Or.  13-16,  35  S.  W.  164,  BUBBIE8  ▼.  STATE. 

Person  on  Trial  for  Oapltal  Orime  is  Entitled  to  Trial  by  special 
venire,  aiid  to  be  served  with  copy  of  special  venire  one  day  prior 
to  his  trial. 

Beaffirmed  in  Glay  v.  State,  40  Tex.  Gr.  603,  51  S.  W.  371.  Ap- 
proved in  Oates  v.  State,  48  Tex.  Gr.  136,  86  S.  W.  770,  holding  de- 
fendant has  statutory  right  to  have  his  list  of  jurors  drawn  from 
entire  list  of  jurors  for  term  and  it  was  error  to  draw  special  venire 
from  three  hundred  and  seventy  names  of  the  five  hundred  and 
twenty  jurors  for  term;  Farrar  v.  State,  44  Tex.  Gr.  239,  70  S.  W.  210, 
holding  that  it  is  defendant's  right  to  object  to  being  tried  in  any 
other  manner  than  by  special  venire  notwithstanding  he  has  not  done 
so  until  his  motion  for  continuance  was  overruled. 

36  Tez.  Or.  16-24,  36  8*  W.  165,  IiAKOASTEB  ▼.  STATE. 

It  iB  not  Competent  by  Way  of  Impeadunent  of  Witness  to  ques- 
tion him  as  to  his  having  schemed  to  swindle  an  insurance  company. 

Approved'  in  Flournoy  v.  State  (Tex.  Gr.),  59  S.  W.  903,  witness 
cannot  be  impeached  on  collateral  issues;  Hall  v.  State,  43  Tex. 
Gr.  489,  66  S.  W.  786,  reputation  of  witness  for  truth  and  veracity 
is  not  impeached  by  bad  reputation  for  chastity.  See  note,  46  L.  B. 
A.  655. 

Improper  Argument  of  Oonnsel  is  not  Ground  for  Beversal  unless 
objected  to  and  charge  requested  excluding  same  from  attention  of 
jury,  unless  calculated  to  prejudice  defendant  and  impair  his  rights. 

Approved  in  Smith  v.  State,  55  Tex.  Gr.  566,  117  S.  W.  968,  and 
Davis  V.  State,  54  Tex.  Gr.  250,  114  S.  W.  373,  both  following  rule; 
Monticue  v.  State,  40  Tex.  Gr.  531,  51  S.  W.  236,  improper  remark 
of  prosecuting  attorney  not  reversible  error  where  court  instructs 
jury  to  disregard. 

36  Tex.  Or.  24-32,  36  &  W.  174,  MUBPH7  ▼.  STATE. 

Ohlld  is  not  Competent  Witness  Unless  It  has  Intellect  enough  to 
relate  occurrences  and  understands  obligation  of  oath. 

Approved  in  State  v.  King,  117  Iowa,  489,  91  N.  W.  770,  following 
rule;  Sancedo  v.  State  (Tex.  Gr.),  69  S.  W.  143,  holding  witness  of 
ten  years  of  age,  who  testified  that  she  did  not  know  what  an  oath 
was,  etc.,  but  understood  that  if  she  did  not  tell  the  truth  she  would 
be  punished  by  court  and  intended  to  do  so,  competent  as  witness; 
Grayson  v.  State,  40  Tex.  Gr.  574,  51  S.  W.  246,  same  rule  applied 
by  analogy  to  confessions  of  child;  Lawson  v.  State  (Tex.  Gr.),  50 
S.  W.  346,  arguendo,  while  refusing  testimony  of  fourteen  year 
old  boy  who  did  not  know  moral  or  legal  obligations  of  oath.  See 
note,  124  Am.  St.  Rep.  307. 

Explained  in  Glick  v.  State  (Tex.  Gr.),  66  S.  W.  1104,  allowing 
testimony  of  eight  year  old  girl,  who  understood  it  was  wrong  to  lie 
but  did  not  know  obligation  of  oath. 
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On  Trial  for  Murder,  Evidence  Ib  Admissible  that  pistol  belonging 
to  the  defendant's  brother  was  found  in  room  where  both  slept  after 
and  on  day  of  kiUing. 

Distinguished  in  Golin  ▼.  State,  37  Tex.  Or.  M,  38  S.  W.  794, 
certain  evidence  admissible  only  to  support  tangible  theory  consistent 
with  defendant's  innocence  or  inconsistent  with  his  guilt. 

In  Case  of  Circumstantial  Evidence,  It  is  Relevant  to  Prove  motive 
in  some  person  other  than  defendant  to  have  done  kiUing,  as  that 
others  had  threatened  deceased. 

Approved  in  Harrison  v.  State,  47  Tex.  Or.  400,  83  S.  W.  702,  hold- 
ing in  prosecution  for  murder  that  it  was  reversible  error  for  court 
to  limit  testimony  that  state's  principal  witness  was  guilty  of  such 
homicide  for  purpose  only  of  impeachment;  Lawrence  r.  State,  45 
Fla.  44,  34  So.  88  j  Porch  v.  State,  50  Tex.  Or.  342,  99  S.  W.  106,  and 
Wallace  t.  State,  46  Tex.  Or.  349,  81  S.  W.  970,  all  holding  where 
testimony  as  to  question  whether  others  than  defendant  committed 
the  offense  was  too  remote  and  did  not  tend  in  some  degree  to  show 
that  such  other  persons  did  killing,  that  it  was  proper  to  refuse  to 
admit  it;  Green  v.  State,  154  Ind.  661,  57  N.  E.  639,  applying  rule 
where  another  person  threatened  deceased.  See  note,  131  Am.  St. 
Eep.  787,  788. 

Distinguished  in  Ogden  v.  State  (Tex.  Or.),  58  S.  W.  1020,  prox- 
imity and  opportunity,  as  well  as  motive,  must  be  shown. 

In  Case  WlioUy  Depending  on  Circumstantial  Evidence,  every  rea- 
sonable hypothesis  consistent  with  the  innocence  of  defendant  should 
be  considered  by  jury. 

Approved  in  Parks  v.  State,  46  Tex.  Or.  106,  79  S.  W.  304,  arguendo. 

Wliere  tbe  Date  of  Organization  of  Grand  Jury  Does  not  Appear 
upon  face  of  indictment  it  is  not  error  for  court  to  allow  indictment 
to  be  amended  in  that  regard  even  after  parties  have  announced  ready 
for  trial. 

Approved  in  Young  v.  State,  55  Tex.  Or.  385,  116  S.  W.  1159, 
applying  rule  where  amendment  to  information  simply  related  to  date 
of  term  of  court. 

In  Case  Depending  Wholly  upon  Circnmstantial  Testimony,  if  the 
evidence  reasonably  shows  that  some  other  person  committed  offense, 
the  accused  should  be  acquitted. 

Approved  in  Wheeler  v.  State,  56  Tex.  Or.  549,  121  S.  W.  167,  fol- 
lowing rule. 

S6  Tez.  Or.  32-33,  36  8.  W.  169,  EVANS  v.  STATE.    ; 

Under  Article  567  of  Code  of  Criminal  Procedure,  defendant  is 
entitled  to  two  days  after  filing  of  information  in  which  to  present 
written  pleadings. 

Approved  in  Lightfoot  v.  State  (Tex.  Or.),  77  S.  W.  793,  Holden  v. 
State,  44  Tex.  Cr.  383,  71  S.  W.  600,  and  McFadin  v.  State,  44  Tex. 
Cr.  472,  72  S.  W.  172,  following  rule;  Johnson  v.  State  (Tex.  Or.), 
49  S.  W.  619,  holding  error  to  refuse  statutory  time,  though  informa- 
tion had  been  on  file  several  months,  where  it  was  not  based  on  any 
affidavit  or  complaint;  King  v.  State  (Tex.  Cr.),  56  S.  W.  926,  where 
information  filed  on  day  of  trial,  defendant  is  entitled  to  the  statu- 
tory two  days. 

Distinguished  in  Keener  v.  State,  51  Tex.  Cr.  592,  593,  103  S.  W. 
905,  906,  and  Bice  v.  State,  49  Tex.  Cr.  573,  94  S.  W.  1026,  both 
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holding  under   circumBtaneea   of   case  that   defendant   waived   inch 
right. 

36  T«x.  Or.  3i-36,  36  &  W.  176,  WELDON  ▼.  STATE. 

Where  Contract  of  Puicfaaae  and  Sale  of  Intoxicating  Liquor  is 
entered  into  in  a  local  option  precinct  and  money  there  paid  thia 
will  not  constitute  a  violation  of  the  law  if  the  delivery  of  the  in- 
toxicating liquor  is  to  be  at  a  point  outaide  the  local  option  pre- 
cinct where  the  contract  was  entered  into,  the  liquor  itself  not  being 
at  time  in  said  precinct. 

Approved  in  Cross  v.  State,  49  Tex.  Cr.  439,  94  S.  W.  1016,  and  Ex 
parte  Massey,  49  Tex.  Cr.  62,  122  Am.  St.  Bep.  784,  92  S.  W.  1087, 
both  following  rule. 

36  Toe.  Or.  36-37,  36  8.  W.  287,  WBIGHT  Y.  STATE. 

Billa  of  Exceptions  Stating  Qrounda  of  Objection  are  insufficient 
unless  facts  upon  which  such  grounda  are  predicated  are  recited. 

Approved  in  Thompson  v.  State  (Tex.  Cr.),  78  S.  W.  941,  and  New- 
comb  V.  State,  49  Tex.  Cr.  555,  95  S.  W.  1050,  both  following  rule; 
Kelly  V.  State,  43  Tex.  Cr.  44,  62  S.  W.  917,  certificate  of  judge  that 
appellant  objected  to  testimony  on  certain  grounds  is  not  certificate 
that  grounds  are  true. 

36  Tex.  Or.  37,  61  Am.  St.  Bep.  831,  36  &  W.  372,  LEWIS  ▼.  STATE. 

Copulation  With  a  Woman  by  Penetrating  Her  Fnndament  or  anus 
with  the  penis  or  male  organ  is  sodomy. 

Approved  in  Adams  v.  State,  48  Tex.  Cr.  92,  122  Am.  St.  Bep.  733, 
86  S.  W.  334,  holding  that  it  is  not  material  whether  the  party  with 
whom  sodomy  was  committed  was  a  man  or  woman;  Harvey  v.  State, 
55  Tex.  Cr.  200,  115  S.  W.  1193,  arguendo.  See  note,  122  Am.  St. 
Bep.  734. 

36  Tex.  Or.  38-40,  34  S.  W.  926,  36  S.  W.  381,  LEGA  ▼.  STATE. 

Indictment  for  Burglary  Properly  Lays  Ownership  in  Person  of 
special  owner,  but  defendant  cannot  complain  that  want  of  consent 
of  real  owner  was  also  proven. 

Beafiirmed  in  Alvia  v.  State,  42  Tex.  Cr.  426,  60  S.  W.  551. 

In  Absence  of  a  Statement  of  Facts,  in  the  Becord,  the  court,  on 
appeal,  will  in  aid  of  the  judgment,  indulge  the  presumption  that 
all  material  allegations  in  the  indictment  were  proved. 

Approved  in  HoUoway  v.  State,  53  Tex.  Cr.  249,  lit)  S.  W.  747, 
following  rule. 

36  Tex.  or.  41-44,  35  S.  W.  380,  WEBB  v.  STATE. 

Additional  Charge  in  Information  for  Aggravated  Assault  as  to 
how  said  assault  was  committed  may  be  rejected  as  surplusage. 

Approved  in  Saye  v.  State,  54  Tex.  Cr.  431,  114  S.  W.  804,  holding 
upon  trial  for  aggravated  assault  it  was  not  necessary  to  allege  in 
the  indictment  defendant's  intent  to  injure;  Dent  v.  State,  43  Tex. 
Cr.  151,  65  S.  W.  634,  allegations  not  necessary  description  of  the 
offense  are  mere  surplusage. 

36  Tex.  Or.  44-47,  35  S.  W.  389,  ABBAM  v.  STATE. 

Doctrine  of  Provoking  Difficulty  is  in  Nature  of  Estoppel,  and  ap- 
plies only  where  accused  inflicts  mortal  blow  to  save  his  life  or  to 
prevent  serious  bodily  injury. 
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Beaffirmed  in  McCandlesB  ▼.  State,  42  Tex.  Or.  61,  57  8.  W.  673. 
Approved  in  Benow  v.  State,  49  Tex.  Gr.  282,  92  S.  W.  802,  holding 
in  prosecution  for  murder  where  evidence  failed  to  show  conduct  on 
part  of  defendant  which  was  intended  by  him  to  provoke  attack  by 
deceased,  etc.,  that  a  charge  on  provoking  dilBcultj  was  unauthorized. 
See  note,  45  L.  B.  A.  701. 

Where  Jasae  of  Provoking  Difficulty  la  not  InTOlved  in  Case,  sub- 
mission thereof  is  harmless  error  where  nothing  is  shown  that  could 
reduce  killing  from  murder  to  manslaughter. 

Approved  in  Mozee  v.  State  (Tex.  Or.),  51  S.  W.  251,  252,  where  a 
defense  of  provocation  is  raised,  it  is  the  duty  of  the  court  to  in- 
struct on  the  circumstances  indicated  by  the  evidence  raising  the 
issue. 

Distinguished  in  Boss  v.  State,  46  Tex.  Or.  452,  80  S.  W.  1004, 
holding  in  prosecution  for  assault  with  intent  to  murder,  where  the 
court  also  charged  on  aggravated  assault,  it  was  reversible  error  to 
give  unauthorized  charge  on  provoking  difficulty;  Oook  v.  State,  43 
Tex.  Or.  189,  96  Am.  St.  Bep.  854,  63  S.  W.  874,  where  evidence 
shows  no  provocation,  charge  on  law  of  provocation  is  error. 

Where  Deceased  Made  No  Attempt  to  Use  Violence,  but  merely 
told  defendant  to  go  away  or  he  would  make  him,  and  defendant 
immediately  stabbed  him,  there  was  no  provocation  sufficient  to  re- 
duce killing  to  manslaughter. 

See  note,  4  L.  B.  A.  (n.  s.)  157. 

36  Tex.  Or.  52-53,  61  Am.  St.  Bep.  832,  85  8.  W.  377,  LOUIS  ▼.  STATE. 

Information  Charging  Defendant  With  Carrying  "Brass  E^uckles" 
does  not  limit  state  to  proof  of  knuckles  made  of  brass. 

Beaffirmed  in  Morrison  v.  State,  38  Tex.  Or.  392,  43  S.  W.  113. 

36  Tex.  Cr.  63-60,  39  8.  W.  688,  BBUCE  ▼.  STATE. 

Order  Declaring  Besult  of  Local  Option  Election  need  not  contain 
all  provisos  of  exception  contained  in  article  3233,  Bevised  Statutes. 

Beaffirmed  in  Barker  v.  State  (Tex.  Or.),  47  S.  W.  981;  Truesdale 
v.  State,  42  Tex.  Cr.  547,  61  S.  W.  935. 

If  Oooda  are  Ordered  to  he  Shipped  from  one  point  to  buyer  at 
another,  C.  O.  D.  by  common  carrier,  sale  is  considered  as  completed 
at  point  of  shipment. 

Approved  in  Ex  parte  Massey,  49  Tex.  Cr.  62,  122  Am.  St.  Bep. 
784,  92  S.  W.  1087,  Golightly  v.  State,  49  Tex.  Cr.  47,  122  Am.  St. 
Bep.  779,  90  S.  W.  27,  2  L.  B.  A.  (n.  s.)  383,  Parker  v.  State,  48  Tex. 
Cr.  70,  85  S.  W.  1156,  Sinclair  v.  State,  45  Tex.  Cr.  491,  594,  77  S.  W. 
623,  625,  James  v.  State,  45  Tex.  Cr.  595,  78  S.  W.  952,  Freshman  v. 
State,  37  Tex.  Or.  127,  38  S.  W.  1008,  and  Treadaway  v.  State,  42  Tex. 
Cr.  469,  62  S.  W.  575,  all  reaffirming  rule;  Bogle  v.  State,  42  Tex.  Cr. 
391,  55  S.  W.  830,  rule  the  same  when  payment  to  be  made  outside 
of  local  option  county. 

Distinguished  in  Davidson  v.  State,  44  Tex.  Cr.  590,  73  S.  W.  809, 
holding  where  liquor  was  consigned  to  a  party  with  letter  of  in- 
structions as  to  delivery  and  collection  of  charges  thereon  that  such 
party  was  agent  of  the  consignor  and  the  consummation  of  the  sale 
by  such  agent  was  at  place  of  delivery;  Ashley  v.  State,  46  Tex.  Cr. 
472,  80  S.  W.  1015,  holding  consignee  guilty  of  violation  of  local 
option  law  when  he  sold  order  on  express  company  for  jug  of  whisky 
that  had  been  assigned  to  him;  Bay  v.  State,  46  Tex.  Cr.  178^  79 
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8.  W.  536,  holding  where  appellant  loaned  his  neighbor  a  bottle  of 
whisky  to  be  returned  when  the  neighbor's  came  by  express,  that  it 
was  not  intended  as  a  subterfuge  to  cover  sale,  and  he  was  not 
guilty;  dissenting  opinion  in  Coleman  y.  State,  53  Tex.  Cr.  585,  111 
S.  W.  1015,  ntajority  holding  upon  trial  for  violation  of  local  option 
law  where  evidence  showed  that  prosecutor  borrowed  one  quart  of 
whisky  from  defendant  for  one  quart  of  whibky  that  he  had  ordered 
from  defendant,  and  th&t  defendant  had  never  delivered  the  ordered 
whisky,  that  the  same  constituted  a  sale. 

36  Tex.  Or.  60-62,  35  &  W.  369,  FEBOtJSON  ▼.  STATE. 

To  Oonstitato  Perjury  Under  the  Penal  Code,  it  is  not  necessary 
that  the  party  making  the  false  statement  knew  that  it  was  false 
when  he  made  it. 

Approved  in  Chavarria  v.  State  (Tex.  Cr.),  63  S.  W.  313,  indict- 
ment for  perjury  need  not  state  in  positive  terms  the  falsity  of  the 
alleged  statement. 

It  iB  Necessary  te  Use  the  Language  of  Onr  Statute  defining  per- 
jury both  in  the  indictment  and  in  the  charge  of  court. 
See  note,  124  Am.  St.  Bep.  678. 

36  Tez.  Or.  63-66,  35  8.  W.  386,  WABSWIOK  ▼.  STATE. 
Oonnty  Judge  cannot  be  Indicted  Under  Article  103  of  Penal  Codev 

for  misapplication  of  county  school  funds  coming  into  his  hands 
because  same  cannot  so  come  by  virtue  of  his  office. 

Approved  in  Henderson  v.  Bichardson,  15  Tex.  Civ.  701,  40  S.  W. 
39,  sureties  on  official  bond  of  county  judge  are  not  liable  for  his  mis- 
appropriation of  proceeds  of  county  school  lands  sold  by  him  under 
order  of  commissioner's  court  made  after  execution  of  bond;  Hartnett 
V.  State,  56  Tex.  Cr.  284,  285,  119  S.  W.  856,  857,  23  L.  B.  B.  (n.  s.) 
854,  applying  rule  to  police  officer  of  an  incorporated  city  who  was 
assigned  to  position  of  jailer;  Sherrick  v.  State,  167  Ind.  359,  79 
N.  E.  19-7,  applying  rule  where  the  auditor  of  state  embezzled  foreign 
insurance  taxes  collected  by  him;  Moore  v.  State,  53  Neb.  844,  74 
N.  W.  323,  officer  receiving  money  which  he  is  not  authorized  to  re- 
ceive takes  it  as  bailee  only. 
• 

36  Tez.  Or.  6e-71,  86  &  W.  394,  MIXON  ▼.  STATE. 

Where  Party  Asking  for  Continuance  Belies  upon  Process  issued  by 
adverse  party,  he  must  show  that  due  diligence  was  used. 

Beaffirmed  in  Searcy  v.  State,  40  Tex.  Cr.  463,  53  S.  W.  344. 

Absence  of  Leading  Ooonael  for  Defendant  is  not  ground  for  con- 
tinuance where  defendant  has  services  of  three  other  able  counsel. 

Beaffirmed  in  Boberts  v.  State  (Tex.  Cr.),  61  S.  W.  385;  Coleman 
V.  State,  43  Tex.  Cr.  17,  63  S.  W.  323. 

Where  Defendant,  After  Being  Arrested,  was  Twice  Warned  as  to 

statements  that  he  might  make,  and  being  asked  who  assisted  him 

I  in  burglary,  answers,  "That's  for  me  to  know,  and  you  to  find  out,'' 

answer  is  properly  put  before  jury,  though  defendant  claims  that  he 

was   drunk  at   time. 

Approved  in  Cortez  v.  State,  43  Tex.  Cr.  382,  66  S.  W.  457,  admit- 
ting exculpatory  statement  of  defendant  that  he  had  never  been  in 
certain  county.    See  note,  18  L.  B.  A.  (n.  s.)  789. 
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36  Tex.  Cr.  73-76,  36  8.  W.  371,  HUBLET  ▼.  STATE. 

On  Trial  for  Theft  of  Bank  Bill,  Evidence  That  Prosecutor  hadi 
about  same  time  and  under  similar  cireumetanees,  lost  several  other 
marked  bills,  was  admissible  on  question  of  intent. 

See  note,  62  L.  B.  A.  234. 

36  Tez.  Or.  76-84,  36  8.  W.  671,  AXJD  ▼.  STATE. 

Where  Juror,  on  Voir  Dire  Examination,  states  that  he  has  formed 
and  expressed  opinion,  but  that  same  would  not  influence  him  as 
juror,  it  is  duty  of  defendant  to  probe  matter  thoroughly,  and  it  is 
too  late  after  verdict  to  go  into  question  as  ground  for  new  trial. 

Approved  in  Kirk  v.  State  (Tez.  Or.),  37  S.  W.  444,  Self  v.  State, 
39  Tex.  Cr.  459,  47  S.  W.  28,  Templeton  v.  State  (Tex.  Or.),  57  8.  W. 
632,  and  Hughes  v.  State  (Tex.  Or.),  60  S.  W.  563,  all  reaffirming 
rule;  Sawyer  v.  State,  39  Tex.  Or.  559,  47  S.  W.  651,  burden  is  upon 
objecting  party  to  show  error  of  court;  dissenting  opinion  in  Hughes 
T.  State  (Tex.  Or.),  60  S.  W.  566,  majority  ruling  when  juror  denies 
having  expressed  opinion,  but  it  is  afterward  shown  that  he  has,  and 
motion  is  immediately  made  for  his  discharge,  defendant  has  been 
duly  diligent. 

Overruled  in  Hughes  v.  State  (Tex.  Or.),  60  S.  W.  564,  565,  where 
juror  denies  having  expressed  opinion,  but  it  is  afterward  shown  that 
he  has,  and  motion  is  immediately  made  for  his  discharge,  defendant 
has  been  duly  diligent. 

36  Tex.  Or.  84-88,  35  8.  W.  661,  DANE  ▼.  STATE. 

Authority  of  De  Facto  Olllcer  cannot  be  Attacked  in  collateral  pro- 
ceeding. 

Beaffirmed  in  Brown  v.  State,  42  Tex.  Cr.  419,  96  Am.  St.  Bep. 
806,  60  S.  W.  549. 

On  Trial  for  Violation  of  Local  Option,  where  issue  is  made  as  to 
whether  or  not  liquor  sold  was  intoxicating  within  knowledge  of 
defendant,  evidence  is  admissible  that  parties  to  whom  same  was  sold 
were  intoxicated  by  it. 

Beaffirmed  in  Black  v.  State,  48  Tex.  Cr.  64,  85  S.  W.  1144;  State 
V.  Superior  Court,  49  Wash.  394,  95  Pac.  489;  Pike  v.  State,  40  Tex. 
Or.  616,  51  S.  W.  397.    See  note,  62  L.  B.  A.  230. 

Miscellaneous.— Cited  in  Ex  parte  Oray  (Tex.  Cr.),  83  S.  W.  829, 
as  to  what  constitutes  definition  of  "intoxicating  liquor";  Parker  v. 
State  (Tex.  Or.),  75  S.  W.  31,  to  point  in  prosecution  for  violation  of 
local  option  law  that  jury  should  not  have  been  allowed  to  smell  and 
handle  the  liquor;  Wilson  v.  State  (Tex.  Or.),  55  S.  W.  69,  cited  to 
proposition  that  state  may  prove  other  transactions  as  showing 
system  or  defendant's  intent. 

36  Tex.  Or.  88-90,  36  &  W.  668,  MOOBE  ▼.  STATE. 
Verdict  will  not  be  Set  Aside  Where  Jury  Eeceived  Evidence  of 

other  crimes  charged  against  defendant  after  their  retirement  when 
it  does  not  appear  that  defendant  was  prejudiced  by  such  evidence. 

Approved  in  Long  v.  State,  48  Tex.  Cr.  183,  88  S.  W.  207,  follow- 
ing rule. 

Miscellaneous. — Grande  v.  State,  37  Tex.  Cr.  54,  38  S.  W.  614,  cited 
to  effect  that  it  is  error  to  charge  as  to  the  truth  or  falsity  of  pos- 
session of  stolen  property  when  no  explanation  is  given;  Smith  v. 
State  (Tex.  Cr.),  49  S.  W.  583,  cited  in  support  of  charge  given  on 
law  of  eircumstantial  evidence. 
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36  Tex.  Or.  90-03»  61  Am.  St.  Bep.  833,  36  8.  W.  658,  OBAVET  T. 
STATE. 

Where  Indictment  F6r  Murder  Oluurges  Malice  aforethought  charge 
of  court  defining  "express  malice"  and  in  proper  case  also  "implied 
malice"  is  sufficient  without  reiterating  term  "malice  aforethought" 
in  charge. 

Approved  in  Hamp  t.  State  (Tex.  Or.))  60  S.  W.  46,  when  court 
defines  "express  and  implied  malice/'  it  is  not  necessary  to  define 
"malice  aforethought." 

Indictment  for  Murder  Whicli  Ohargee  Implied  Malice,  but  not 

malice  aforethought,  is  fatally  defective. 

Approved  in  dissenting  opinion  in  Cain  ▼.  State,  42  Tex.  Cr.  217, 
59  'S.  W.  279,  majority  defining  the  term  "malice  aforethought." 

Explained  in  Hatcher  v.  State,  43  Tex.  Cr.  240,  65  S.  W.  98,  hold- 
ing where  "malice"  and  "express  malice"  are  adequately  defined,  it 
is  unnecessary  to  define  "malice  aforethought." 

36  Tez.  Or.  93-97,  35  8.  W.  381,  650,  FEHB  v.  STATE. 

Statute  l8  not  Broader  Than  Its  Subject  when  it  contains  nothing 
not  germane  thereto. 

See  note,  64  Am.  St.  Bep.  106;  79  Am.  St.  Bep.  483. 

Where  Defendant  Pleads  Former  Acquittal,  the  Burden  of  Proof 

is  on  him  to  show  that  the  two  transactions  are  the  same. 
See  note,  92  Am.  St.  Bep.  127. 

36  Tex.  Or.  97-104,  35  8.  W.  646,  PETTEWAY  ▼.  STATE. 

On  Trial  for  Selling  Uqnor  Without  License,  where  liquor  sold  was 
brandied  cherries,  it  is  error  to  admit  evidence  of  effect  of  brandied 
cherries  sold  by  other  dealers,  unless  it  be  shown  that  they  were 
identical  in  character  with  those  sold  by  defendant. 

Approved  in  Terry  v.  State,  44  Tex.  Cr.  412,  71  S.  W.  969,  applying 
rule  to  malt  liquors;  Malone  v.  State  (Tex.  Cr.),  51  S.  W.  381,  fol- 
lowing rule  where  same  brand  of  "extract  of  lemon  and  ginger"  was 
purchased  elsewhere;  Witherspoon  v.  State,  39  Tex.  Cr.  69,  44  S.  W. 
1096,  evidence  of  sale  of  whisky  in  1896  without  license  is  not  suffi- 
cient to  show  sale  subsequent  thereto  as  set  forth  in  the  indictment. 

On  Trial  for  Selling  Liquor  Without  License,  it  is  question  of 
whether  or  not  sale  was  of  spirituous  liquor,  not  as  to  intent  of  de- 
fendant. 

Reaffirmed  in  Pike  v.  State,  40  Tex.  Cr.  615,  616,  51  S.  W.  396, 
397;  Allen  v.  State  (Tex.  Cr.),  59  S.  W.  265;  McDaniel  v.  State  (Tex. 
Cr.),  65  S.  W.  1068.  Approved  in  Williams  v.  State,  45  Tex.  Cr.  478, 
77  S.  W.  216,  Scott  V.  State,  47  Tex.  Cr.  177,  82  S.  W.  657,  and 
Penn  v.  State,  43  Tex.  Cr.  609,  68  S.  W.  171,  all  holding,  though 
defendant  may  be  ignorant  of  fact  that  liquor  is  intoxicating,  that 
he  is  nevertheless  guilty  of  a  violation  of  law  if  hQ  sells  same;  Hard- 
wick  V.  State,  55  Tex.  Cr.  141,  114  S.  W.  8.33,  holding  information  in- 
sufficient that  failed  to  allege  the  intoxicating  quality  of  the  liquor 
alleged  to  have  been  sold. 

36  Tez.  Or.  108-109,  35  8.  W.  656,  McOILL  ▼.  STATE. 

Where  Appeal  Bond  in  Appeal  from  Justice  to  Oounty  Oonrt  is  in 
double  amount  of  fines  and  costs  as  estimated  by  justice  at  time 
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same  was  given,  appeal  cannot  be  dismissed  in  county  court  upon 
subsequent  proof  that  costs  were  greater  than  estimated. 
Beaffirmed  in  Wilkins  v.  State  (Tex.  Gr.),  49  S.  W.  371. 

86  Toe.  Or.  109-115,  S5  &  W.  971,  aBEEN  ▼.  STATE. 

Article  549,  Penal  Oode,  Belates  to  Former  Convictions  in  matter 
of  forgery  and  passing  forged  instruments,  and  former  acquittal  is 
no  bar  to  later  prosecution. 

Beaffirmed  in  Preston  v.  State,  41  Tex.  Gr.  308,  53  S.  W.  127.  See 
note,  92  Am.  St.  Bep.  131,  148. 

36  Tez.  Or.  117-118,  35  S.  W.  968,  SOBOGGIKS  v.  STATE. 

An  Indictment  for  Burglary  Which  Describes  the  House  as  "occu- 
pied S.''  instead  of  "occupied  by  S.,"  is  fatally  defective  in  failing 
to  state  that  the  house  broken  into  was  occupied  by  someone. 

Approved  in  Mathews  v.  State,  39  Tex.  Cr.  554,  47  S.  W.  648,  hold- 
ing the  expression  "on  cattle"  does  not  describe  any  property,  but 
sustaining  the  indictment  on  ground  that  "cattle"  includes  "one." 

Distinguished  in  Price  v.  State  (Tex.  Cr.),  58  S.  W.  85,  holding 
an  allegation  of  ownership  of  the  house  in  burglary  indictment  im- 
plies occupancy. 

36  Tex.  Or.  118-126,  61  Am.  St.  Bep.  837,  34  S.  W.  264,  THOBNIiEY 
▼.  STATE. 

When  Evidence  is  Introduced  Tending  to  Show  Oommlssion  by  de- 
fendant of  other  crimes  than  that  charged,  it  is  duty  of  court,  whether 
requested  or  not,  to  properly  limit  effect  of  such  evidence  in  its 
charge. 

Approved  in  Mallory  v.  State,  37  Tex.  Gr.  485,  36  S.  W.  753,  re- 
affirming rule;  dissenting  opinion  in  Wyatt  v.  State,  55  Tex.  Cr.  75, 
114  8.  W.  813,  majority  holding  reversible  error  not  to  limit  testi- 
mony of  other  offenses  to  the  purpose  of  identification;  Long  v.  State, 
55  Tex.  Cr.  60,  61,  114  S.  W.  635,  arguendo.  See  notes,  96  Am.  St. 
Bep.  698;  62  L.  B.  A.  350. 

Distinguished  in  Wright  v.  State,  56  Tex.  Cr.  359,  120  S.  W.  462, 
holding  where  evidence  could  not  be  used  for  any  other  purpose  than 
that  for  which  it  was  admitted,  it  is  not  necessary  to  limit  same; 
Leslie  v.  ^tate  (Tex.  Cr.),  47  S.  W.  369,  evidence  is  admissible  to 
show  intent,  and  to  contradict  defendant's  evidence  in  general; 
Norris  v.  State,  42  Tex.  Cr.  567,  61  S.  W.  498,  where  evidence  was 
introduced  to  show  the  res  gestae. 

Where  Indictment,  for  Uttering  a  Forged  Instmment,  Alleges  That 
It  is  Lost  or  destroyed  or  in  possession,  etc.,  of  defendant,  it  is 
sufficient  notice  to  defendant  to  produce  the  instrument,  and  upon 
his  failure  to  do  so,  secondary  evidence  is  admissible  to  prove  con- 
tents of  same. 

See  note,  85  Am.  St.  Bep.  758. 

Miscellaneous. — Smith  v.  State  (Tex.  Cr.),  49  S.  W.  583,  court  need 
not  give  special  charges  in  isolated  portions  of  the  evidence. 

36  Tex.  Or.  12&-128,  35  S.  W.  976,  AiABTIN  v.  STATE. 

Pretenses  upon  Which  Swindling  can  be  Predicated  must  relate  to 
existing  facts  or  past  events.  Mere  false  promises  or  false  professions 
of  intention,  though  acted  upon,  are  not  sufficient. 
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Approved  in  Blackwell  v.  State,  41  Tex.  Cr.  105,  96  Am.  St.  Bep. 
778,  51  8.  W.  919,  and  Ayera  v..  State,  37  Tex.  Cr.  2,  38  S.  W.  792, 
passing  of  bank  check  without  representation  of  fund  in  bank  is  not 
swindling.     See  note,  17  L.  E.  A.  (n.  s.)  245. 

Where  Evidence  of  Extraneous  Orlmes  similar  to  that  charged  ad- 
mitted, it  is  duty  of  court,  without  being  requested,  to  properly 
limit  effect  of  such  evidence. 

Eeaffirmed  in  Bennett  v.  State  (Tex.  Cr.),  64  S.  W.  255.  See  note, 
62  li.  E.  A.  351. 

Distinguished  in  Price  v.  State  (Tex.  Cr.),  65  8.  W.  909,  it  is  error 
in  homicide  case  to  admit  evidence  of  defendant's  adultery  with  wife 
of  deceased  where  it  had  nothing  to  do  with  the  homicide. 

36  Tez.  Or.  12fr-129,  35  8.  W.  980,  0HILDEB8  ▼.  STATE. 

Sufficient  Diligence  to  Itave  Statement  Approved  in  Time  does  not 
appear  where  same  was  agreed  upon  by  counsel  on  day  of  and  after 
adjournment,  that  appellant's  counsel  told  judge  that  statement  was 
on  clerk's  table,  to  which  judge  responded  ''AH  right,"  but  no  pres- 
entation was  ever  made  to  judge. 

Approved  in  Bracy  v.  State  (Tex.  Cr.),  49  S.  W.  599,  Dennis  v. 
State,  41  Tex.  Cr.  161,  53  8.  W.  112,  and  Cannon  v.  State,  41  Tex. 
Cr.  494,  56  8.  W.  363,  all  reaffirming  rule;  Mundine  v.  State,  50  Tex. 
Cr.  97,  97  8.  W.  492,  refusing  to  consider  stenographic  report  on 
appeal  filed  after  time  allowed  by  law  when  defendant  made  no 
showing  to  excuse  his  negligence,  etc.;  Muse  v.  State  (Tex.  Cr.),  38 
S.  W.  608,  due  diligence  to  prepare  and  file  dilatory  statement  of 
fatcts  must  clearly  appear. 

In  Absence  of  Statement  of  Facte  Showing  Materiality  of  Testi- 
mony, motion  for  new  trial  on  account  thereof  cannot  be  considered 
on  appeal. 

Eeaffirmed  in  Miranda  y.  State  (Tex.  Cr.),  50  8.  W.  715. 

SB  Tez.  Or.  130-135,  85  8.  W.  986,  8TEWABT  ▼.  STATE. 

In  Some  Oases  Exclusion  of  Evidence  of  Threats  on  trial  for  homi- 
cide is  proper  because  such  evidence  is  irrelevant. 

Approved  in  McMurray  v.  State  (Tex.  Cr.),  56  8.  W.  78,  holding 
relevant  testimony  will  be  excluded  if  encumbered  by  irrelevant  tes- 
timony.   See  note,  89  Am.  St.  Eep.  709. 

Where  the  Evidence  In  a  Prosecntlon  for  Murder  Leaves  It  Doubtful 
as  to  who  began  the  difficulty,  etc.,  evidence  of  uncommunicated 
threats  made  by  deceased  is  relevant  as  evidence  tending  to  show 
which  most  likely  began  the  difficulty. 

Approved  in  Territory  v.  Hall,  10  N.  M.  554,  62  Pac.  1087,  follow- 
ing rule. 

Miscellaneous. — Greer  v.  State  (Tex.  Cr.),  65  S.  W.  1076,  holding 
where  defendant  has  not  exhausted  his  peremptory  challenges^  he  ia 
not  prejudiced  by  absence  of  two  official  veniremen. 

36  Tez.  Or.  135-138,  35  8.  W.  994,  McOABTY  ▼.  STATE. 

While  Same  la  Erroneous,  Defendant  is  not  Prejudiced  by  eharge 
of  court  that  to  constitute  theft  of  horse  of  unknown  owner,  owner- 
ship must  be  unknown,  and  defendant  must  have  known  such  fact. 

Approved  in  Grant  v.  State  (Tex.  Cr.),  36  8.  W.  265,  holding  where 
indictment  alleges  ownership  unknown,  proof  must  show  that  fact 
also;  dissenting  opinion,  Johnson  v.  State,  42  Tex.  Cr.  94,  58  S.  W. 
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64,  51  L.  B.  A.  272,  majority  holding  failure  to  charge  is  immaterial 
if  defendant  be  not  injured  thereby.    See  note,  88  Am.  St.  Rep.  604. 

Same  Boles  Apply  to  Theft  of  Estray  Hone  as  to  theft  of  horse  of 
unknown  owner,  and  estraj  laws  have  no  place  in  trial  in  either 
ease  unless  there  is  evidence  that  defendant  took  up  horse  as  estray. 

Approved  in  Lane  v.  State  ^^ex.  Cr.),  45  S.  W.  694,  diligence  used 
to  find  owner  must  be  sustained  by  proof. 

Charge  In  Trial  for  Theft  That  Conviction  may  be  had  upon  state's 
showing  falsity  of  defendant's  explanation  of  recent  possession  of 
stolen  property  is  error  as  on  weight  of  evidence. 

Reaffirmed  in  Spillman  v.  State,  38  Tex.  Cr.  608,  44  S.  W.  150; 
King  V.  State  (Tex.  Cr.),  56  S.  W.  926;  Smith  v.  State  (Tex.  Cr.),  66 
S.  W.  55;  Armstrong  v.  State  (Tex.  Cr.),  50  S.  W.  347. 

S6  Tex.  Cr.  139-140,  S6  S.  W.  989,  ELUSNBEBG  ▼.  STATE. 

Conviction  of  Assault  With  Intent  to  Commit  Rape  is  not  sup- 
ported by  proof  of  indecent  assault  and  endeavor  to  have  intercourse 
with  prosecutrix  by  persuasion  and  not  by  force. 

Approved  in  Collins  v.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  Graybill 
V.  State,  41  Tex.  Cr.  288,  53  S.  W.  852,  and  Colton  v.  State,  52  Tex. 
Or.  58,  105  S.  W.  187,  all  following  rule;  Hancock  v.  State  (Tex.  Cr.), 
47  S.  W.  466,  force  or  the  intention  to  use  force  must  be  proven* 

36  Tez.  Cr.  140-148,  36  &  W.  978,  PBNK  V.  STATE. 

Where  Jury  States  That  They  are  Unable  to  Agree  after  being  out 
for  twenty-one  hours,  it  is  not  an  abuse  of  the  discretion  of  the  court 
to  discharge  them. 

Approved  in  State  v.  Costello,  29  Wash.  369,  69  Pae.  1100,  follow- 
ing rule.    See  note,  11  L.  R.  A.  (n.  s.)  178. 

36  Tez.  Cr.  143-146,  35  S.  W.  988,  PRICE  V.  STATE. 

On  Trial  for  Rape,  Testimony  of  Prosecutrix  is  weakened  by  proof 
that  after  alleged  rape  she  continued  to  keep  up  social  relations 
with  defendant,  and  did  not  complain  for  seven  months. 

Approved  in  Kennon  v.  State  (Tex.  Cr.),  42  S.  W.  379,  reversing 
conviction  for  rape  where  prosecutrix,  who,  after  meeting  defendant 
subsequently,  made  no  complaint  until  three  weeks  after,  and  then 
only  after  persuasion;  Porter  v.  State  (Tex.  Cr.),  50  S.  W.  381,  re- 
versing rape  conviction  had  on  circumstantial  evidence,  where  prose- 
cutrix was  a  prostitute,  although  she  "drew  the  line  at  negroes"; 
State  V.  Hamey  (Mo.),  65  S.  W.  954,  reversing  c'onviction  where 
prosecutrix  made  no  complaint  until  after  the  child  was  born,  and 
sustained  same  relation  with  defendant  as  before  the  rape. 

Rape  Means  Carnal  Knowledge  of  a  Woman  Without  Her  Consent, 
obtained  by  force,  etc.,  as  might  reasonably  be  supposed,  sufficient 
to  overcome  resistance,  and  the  proof  of  this  must  be  made  to  appear 
beyond  a  reasonable  doubt. 

Approved  in  Collins  v.  State,  52  Tex.  Cr.  458,  107  S.  W.  853,  and 
Dina  v.  State,  46  Tex.  Cr.  405,  78  S.  W.  230,  both  following  rule; 
Perez  v.  State,  50  Tex.  Cr.  38,  94  S.  W.  1038,  holding  every  exiartion 
in  power  of  prosecutrix  under  the  circumstances  must  be  made  to 
prevent  the  crime,  or  consent  will  be  presumed;  Perez  v.  State,  48 
Tex.  Cr.  229,  87  S.  W.  352,  holding  that  it  was  duty  of  court  to 
have  submitted  requested  charge  that  the  prosecutrix  was  required 
to  put  forth  resistance  to  prevent  the  outrage;  dissenting  opinion  in 
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State  T.  Harney,  168  Mo.  230,  67  S.  W.  640,  57  L.  R.  A.  846,  majority 
upholding  conviction  where  rape  is  committed  by  male  over  sixteen 
years  on  female  between  ages  of  fourteen  and  eighteen  years. 

86  Tex.  Or.  146-149,  86  &  W.  988,  HATES  y.  STATE. 

On  Trial  for  Burglary,  Charge  upon  Ezidanation  of  recent  posses- 
sion is  error  which  in  effect  tells  jury  not  to  consider  same  against 
defendant,  and  that  if  state  has  shown  falsity  of  such  explanation  to 
consider  same  as   evidence   against   defendant. 

Approved  in  Hart  v.  State,  47  Tex.  Or.  158,  82  S.  W.  653,  follow- 
ing rule;  Grande  v.  State,  37  Tex.  Cr.  54,  38  S.  W.  614,  charge  upon 
weight  of  evidence  is  error;  dissenting  opinion  in  Johnson  v.  State, 
42  Tex.  Cr.  94,  58  S.  W.  64,  51  L.  R.  A.  272,  majority  holding  charge 
must  be  excepted  to  in  order  to  be  raised  on  appeal.  See  note,  12 
L.  R.  A.  (n.  s.)  217,  218. 

Where  After  Argnment  Oommenced,  Oonnsel  Disagree  as  to  Matter 
testified  to  by  witness,  it  is  not  error  for  court  to  have  witness  re- 
called to  restate  his  testimony. 

See  note,  57  L.  R.  A.  877. 

On  Trial  for  Burglary,  Testimony  Showing  That  Other  Propffirty 
was  taken  at  the  same  time  and  place  is  admissible,  notwithstanding 
such  items  of  property  are  not  alleged  in  the  indictment. 

Distinguished  in  McAnally  v.  State  (Tex.  Cr.),  73  S.  W.  407,  hold- 
ing fact  that  defendant  was  charged  with  burglarizing  a  store  of  the 
prosecuting  witness  does  not  render  admissible  evidence  that  he  bur- 
glarized a  store  of  the  witness  in  another  town  the  preceding  night. 
See  notes,  105  Am.  St.  Rep.  984;  62  L.  R.  A.  277,  318,  354. 

Overruled  in  dissenting  opinion  in  McAnally  v.  State  (Tex.  Cr.), 
73  S.  W.  405,  majority  holding  fact  that  defendant  was  charged  with 
burglarizing  a  store  of  the  prosecuting  witness  does  not  render  adrais- 
sible  evidence  that  he  burglarized  a  store  of  the  witness  in  another 
town  the  preceding  night. 

86  Tez.  Or.  149-162,  86  S.  W.  977,  FRANKS  v.  STATE. 

On  Trial  for  Burglary  Where  Defendant  Oave  No  Explanation  of 
his  possession  of  stolen  property,  there  is  no  occasion  for  charge  upon 
recent  possession  and  reasonable  explanation.  Charge  upon  circum- 
stantial evidence  is  sufficient. 

Approved  in  Spillman  v.  State,  38  Tex.  Cr.  608,  44  S.  W.  150,  re- 
affirming rule;  dissenting  opinion,  Johnson  v.  State,  42  Tex.  Cr.  94,  58 
S.  W.  64,  51  L.  R.  A.  272,  majority  holding  charge  cannot  be  urged 
on  appeal  if  not  excepted  to. 

A  Charge  on  Recent  Possession,  Singling  It  Out  as  a  Crimtnative 
Fact  and  authorizing  the  jury  to  convict  alone  upon  evidence  of  re- 
cent   possession   of   stolen    property,   is    error. 

Approved  in  Jordan  v.  State,  51  Tex.  Cr.  647,  104  S.  W.  901,  hold- 
ing charge  upon  weight  of  evidence  which  instructed  jury  that  unless 
state  showed  explanation  of  possession  of  stolen  property,  which  was 
probably  true,  to  be  false  to  acquit  defendant. 

86  Tex.  Cr.  162-164,  36  8.  W.  266,  CUMMINaS  T.  STATE. 

Indictment  for  Swindling  by  Exchange  or  Sale  of  Property,  under 
article  944,  subdivision  1  of  Penal  Code,  is  insufficient  unless  it 
alleges  sale  and  delivery  by  defendant. 

Reaffirmed  in  Faulk  v.  State,  38  Tex.  Cr.  79,  41  S.  W.  617. 
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86  Tex.  Or.  164-173,  36  &  W.  266,  SOCS  T.  STATE. 

Before  Dedaratioiis  of  Deceased  PerBon  are  Admiasible  in  evidence, 
it  must  appear  that  at  the  time  of  making  them  he  was  conscious 
of  approaching  death. 

Beaffirmed  in  Keaton  t.  State,  41  Tex.  Cr.  631,  57  S.  W.  1128. 
Approved  in  Thomas  v.  State,  4^  Tex.  Cr.  642,  95  S.  W.  1075,  holding 
fltatement  that  he  was  going  to  die  a  sufficient  predicate;  Connell 
V.  State,  46  Tex.  Cr.  261,  266,  81  S.  W.  747,  750,  holding  where  de- 
ceased asked  witness  "to  remain  with  him  to  the  end,"  and  then  made 
declaration  that  such  request  was  a  sufficient  predicate  to  admit  such 
declaration;  Patterson  v.  State,  49  Tex.  Cr.  615,  95  S.  W.  130,  hold- 
ing statement  made  by  deceased  that  he  was  going  to  die  and  was 
dying  then  a  sufficient  predicate;  Crockett  v.  State,  45  Tex.  Cr.  280, 
77  S.  W.  6,  holding  where  deceased  from  time  he  was  shot  until  he 
died  had  always  said  that  he  was  going  to  die,  etc.,  that  it  was 
sufficient  upon  which  to  predicate  dying  declaration. 

Change  of  Venue  may  be  Heard  and  Determined  before  either  party 
has  announced  ready  for  trial,  and  it  is  not  necessary  that  special 
venire  should  have  been  summoned. 

Approved  in  Morris  v.  State,  43  Tex.  Cr.  291,  65  S.  W.  532,  appli- 
cation for  change  of  venue  after  organization  of  the  jury  and  plea 
to  merits  is  properly  refused. 

While  Predicate  for  Dying  Declarations  is  primarily  question  for 
court,  it  is  best  practice  to  allow  jury  to  hear  all  testimony  in  this 
connection. 

Approved  in  Boberts  v.  State,  48  Tex.  Cr.  380,  88  S.  W.  222, 
McCorquodale  v.  State,  54  Tex.  Cr.  356,  98  S.  W.  882,  and  Taylor  v. 
State,  41  Tex.  Cr.  575,  55  S.  W.  965,  all  reaffirming  rule;  Edens  v. 
State,  41  Tex.  Cr.  524,  55  S.  W.  815,  bill  of  exceptions  must  show 
all  the  predicates  laid  to  admit  dying  declarations  if  their  admission 
is  urged  on  appeal. 

Owner  of  Property  in  Defense  of  Possession  of  Same  may  use 
necessary  force  to  prevent  forcible  trebpass;  and  against  one  who 
comes  prepared   to  commit   felony   may   oppose  force   to   force. 

Approved  in  Pryse  v.  State,  54  Tex.  Cr.  529,  113  S.  W.  941,  Carr 
V.  State,, 41  Tex.  Cr.  384,  56  S.  W.  52,  and  Howell  v.  State  (Tex. 
Cr.),  57  S.  W.  836,  all  reaffirming  rule;  French  v.  State,  55  Tex.  Cr. 
541,  117  S.  W.  850,  holding  court  erred  in  failing  to  charge  that 
defendant  had  right  to  defend  his  home  againet  unlawful  entry  of 
deceased;  Hopkins  v.  State  (Tex.  Cr.),  53  S.  W.  622,  where  one 
shoots  to  retain  possession  of  property,  court  must  instruct  jury 
that  he  so  has  the  right;  McGlothlin  v.  State  (Tex.  Cr.),  53  S.  W. 
873,  arguendo.  See  notes,  93  Am.  St.  Bep.  259;  22  L.  B.  A.  (n.  s.) 
726;  2  L.  B.  A.  (n.  s.)   57;  67  L.  B.  A.  541. 

Statements  Made  by  Deceased  Jnst  After  He  was  Shot  to  effect 
"Sinw  ought  not  to  have  shot  me"  and  *'I  didn't  think  that  Sims 
was  going  to  shoot,"  are  admissible  as  dying  declarations. 

Approved  in  Wilson  v.  State,  49  Tex.  Cr.  56,  90  S.  W.  314,  apply- 
ing rule  to  following  statement:  "What  a  pity."  "They  killed  me 
for  nothing";  dissenting  opinion  in  Lockhart  v.  State,  53  Tex.  Cr. 
593,  111  S.  W.  1026,  majority  holding  statement  made  by  deceased 
just  after  being  t^hot  that  he  was  shot  for  nothing  in  response  to 
a  question  as  to  why  he  was  shot,  admissible  in  evidence.  See  notes, 
86  Auk  St.  Bep.  654;  56  U  B.  A.  380. 


36  Tex.  Cr.  173-189    NOTES  ON  TEXAS  BEPOBTS.  1104 

When  Deceased  Came  With  Employees,  Manif  esttn^r  1^»  Xntentloil 

to  remove  fence  which  defendant  was  in  possesBion  of,  defendant  was 
not  bound  to  retreat  or  to  resort  to  any  other  means  than  audi  as 
were  at  his  command  at  the  time. 

Approved  in  Vinson  v.  State,  55  Tex.  Cr.  494,  117  S.  W.  848, 
holding  punishment  of  defendant  is  predicated  upon  his  intent  and 
felonious  purpose,  if  any,  at  time  he  acts,  and  n^ever  is'  predicated 
upon  what  appears  to  be  real  facts  in  light  of  subsequent  develop- 
ments and  when  court  ao  charges  it  is  reversible  error. 

On  Trial  for  Murder  "Where  a  Witness'  Testimony  is  in  Conflict 
and  contradictory  to,  his  previous  statements,  his  testimony  taken 
at  inquest  and  examining  trials  is  competent  to  show  he  had  made 
same  statements  shortly  after  occurrence,  as  those  testified  by  him 
as  witness  upon  the  stand. 

See  note,  82  Am.  St.   Bep.  M. 

Declarations  are  Admissible  as  Dying  Declarations  where  deceased 
at  no  time  expressed  hope  of  recovery  and  physician  told  him  he 
had  no  chance. 

See  notes,  86  Am.  St.  Bep.  957;  56  L.  B.  A.  398. 

Charge  That  Possession  of  lasad  Which  One  may  Defend  by  killing 
must  be  a  rightful  possession  is  erroneous. 

See  note,  67  L.  B.  A.  54. 

Miscell&neous. — Sims  v.  State,  38  Tex.  Cr.  640,  44  S.  W.  523,  an- 
other phase  of  same  ease. 

86  Tex.  Cr.  173-179,  36  S.  W.  90,  lAWBENCE  y.  STATE. 

On  Trial  for  Murder  Where  It  Appeared  That  Defendant  was  the 
aggressor,  that  he  started  for  deceased,  that  deceased  threw  his 
right  hand  to  his  breast  when  defendant  fired  and  killed  him,  self- 
defense  was  not  in  the  case. 

Approved  in  State  v.  Short,  121  La.  1034,  46  So.  1007,  arguendo. 
See  notes,  109  Am.  St.  Bep.  816;   45  L.  B.  A.  697. 

Charge  Authorizing  Jury  to  Convict  of  Manslangfater  if  circum- 
stances were  dufficient  to  excite  in  defendant's  mind  degree  of  pas- 
sion rendering  him  incapable  of  cool  reflection,  is  sufficient. 

See  note,  5  L.  B.  A.  (nt.  s.)  810. 

36  Tex.  Cr.  180-182,  36  8.  W.  92,  EX  PABTE  CBAWFOBD. 

In  the  Trial  of  a  F^ony  Case,  the  Jury  haye  Nothing  Whatever 
to  do  with  the  record  of  a  preceding  trial  in  regard  to  cumulative 
penalties. 

Beaffirmed  in  Miller  v.  State  (Tex.  Cr.),  44  S.  W.  162. 

Defendant  cannot  Avail  Himself  of  Habeas  Corpns  as  a  remedy 
for  relief  against  cumulative  punishments,  they  being  entered  into 
final  judgments  and  sentences  and  therefore  not  void. 

Approved  in  Ex  parte  White,  50  Tex.  Cr.  474,  98  S.  W.  851,  hold- 
ing defendant  cannot  take  advantage  of  any  matter  by  habeas 
corpus  which  would  have   merely  rendered  the  judgment  voidable. 

36  Tex.  Cr.  182-189,  36  8.  W.  268,  BIOJAS  v.  STATE. 

Bill  of  Exceptions  must  be  Approved  by  Judge  and  Filed  during 
term,  otherwise  will  not  be  considered  on  appeal,  though  by  judge's 
certificate  samo  was  presented  during  term  but  misplaced  by  him. 

Approved  in  Stanford  v.  State,  42  Tex.  Cr.  345,  60  a  W.  254, 
where  judge  is  forbidden  by  physician  to  read  bill;  Pollard  v.  St&te^ 
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45  Tex.  Cr.  124,  rS  a  W.  954,  holding  ovenight  of  clerk  to  file 
bill  of  exceptions  during  term  of  court  cannot  relieve  defendant's 
couneel  of  apparent  laches;  Locklin  v.  State  (Tex.  Cr.),  75  S.  W. 
308,  arguendo. 

Dedarationfl  of  Witness  Shortly  After  Occiirrence  in  question  and 
in  accord  with  hiar  testimony  are  admissible  to  support  him  after 
be  has  been  impeached  by  contradictory  Btatem«nts,  but  not  to  rebut 
proof  of  bad  character  for  truth. 

Reaffirmed  in  Anderson  v.  State,  50  Tex.  Cr.  136,  95  S.  W.  1038; 
Casey  v.  State,  50  Tex.  Cr.  395,  97  a  W.  498;  White  v.  State,  42 
Tex.  Cr.  569,  62  S.  W.  576.  Approved  in  Davis  v.  State,  45  Tex. 
Cr.  297,  77  S.  W.  452,  and  McKnight  v.  State,  50  Tex.  Cr.  254,  95 
S.  W.  1057,  both  holding  error  to  allow  stttte  to  bolster  up  testimony 
of  a  state's  witnees  as*  to  his  former  acts  and  declarations  when 
there  was  no  effort  on  part  of  defendant  to  impeach  such  witness. 

Distinguished  in  Batson  v.  State,  36  Tex.  Cr.  617,  9S  S.  W.  50, 
arguendo. 

Miscellaneous. — Clay  v.  State,  40  Tex.  Cr.  560,  51  S.  W.  213,  cited 
to  effect  that  issue  of  an  accomplice  may  be  submitted  to  jury. 

36  Tex.  Or.  189-193,  36  8.  W.  274,  DILWOBTH  y.  STATE. 

Article  974  of  Penal  Code,  Making  It  Misdemeanor  for  person  to 
build  fen«ce  three  miles  in  one  direction  without  putting  gate 
therein,  is  violative  of  Bill  of  Bights  in  that  it  attempts  to  take 
property  without  due  process  of  law. 

Distinguished  in  Bugbee-Coleman  Land  etc.  Co.  v.  Matador  etc. 
Co.,  26  Tex.  Civ.  262,  63  8.  W.  914,  holding  provisions  of  statute 
reserving  to  public  right  of  passage  through  inclosures  of  leased 
school  lands'  is  not  obnoxious  to  state  constitution. 

36  Tez.  Or.  193-196,  36  8.  W.  278,  OOIiDSTEIK  y.  STATE. 

Indictment  Under  Article  377,  Penal  Oode,  for  Dealing  in  Fatnres 
must  allege  thisit  future  contracts  were  bought  or  sold. 

Overruled  in  PuUerton  v.  State  (Tex.  Cr.),  75  S.  W.  535,  536,  and 
Scales  V.  State,  46  Tex.  Cr.  301,  108  Am.  St.  Bep.  1014,  89  S.  W. 
948,  66  L.  B.  A.  730,  both  holding  indictment  under  article  377, 
Penal  Code,  defining  offense  of  selling  cotton  futures,  need  not  allege 
an  actual  sale. 

36  Tez.  Or.  196-198,  36  8.  W.  273,  OOTHBAN  T.  STATE. 

Dealing  in  Futures  is  Misdemeanor  Under  Penal  Oode,  Article  377. 

See  note,  20  L.  B.  A.  (n.  s.)  348. 

Indictment  Under  Penal  Oode,  Article  377,  for  Dealing  in  Futures 
must  allege  that  future  contracts  were  bought  and  sold. 

Overruled  in  Scales  v.  State,  46  Tex.  Cr.  301,  108  Am.  St.  Bep. 
1014,  89  S.  W.  948,  66  L.  B.  A.  730,  and  Fullerton  v.  State  (Tex.  Cr.), 
75  S.  W.  535,  536,  both  holding  indictment  under  article  377,  Penal 
Code,  defining  offense  of  selling  cotton  futures,  need  not  allege  an 
actual  sale. 

36  Tez.  Or.  193-206,  61  Am.  St.  Bep.  841,  36  8.  W.  82,  OAFFEY  T. 
STATE. 
Teacher's  Voucher,  Under  Article  3962,  Revised  Statutes,  is  not 
ftubject  to  forgery  unless  accompanied  by  teacher's  affidavit,  and 
indictment  for  forgery  thereof  is  defective  if  it  fail  to  s^  out 
affidavit. 

5  Tex.  Notes — 70 
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Followed  in  Gaffey  v.  State  (Tex.  Or.),  36  S.  W.  1135,  a  companion 
ease. 

Distinguished  in  Cbnnella  v.  Territory,  16  Okl.  371,  86  Pac.  74, 
holding  that  it  is  not  necessary  that  copies  of  instFoment,  in  in- 
dictment, known  as  school  warrants  which  were  alleged  to  have 
been  w>ld  by  defendant,  have  seal  of  school  district  thereon;  Thomas 
V.  State,  40  Tex.  Gr.  565,  76  Am.  St.  Bep.  741,  51  a  W.  243,  where 
the  instrument  is  not  a  creature  of  law. 

Forgery  cannot  be  Predicated  upon  Instnunent  void  or  invalid  on 
its  face,  nor  can  such  instrument  be  made  good  by  averment. 

Approved  in  State  v.  Floyd,  168  Ind.  140,  81  N.  B.  1154,  follow- 
ing rule;  King  v.  State,  42  Tex.  Gr.  Ill,  113,  57  S.  W.  841,  842,  96  Am. 
St.  Bep.  792,  want  of  validity  must  appear  on  face  of  instrument  to 
relieve  it  of  its  forged  character;  dissenting  opinion  in  Tracy  v.  State, 
49  Tex.  Gr.  42,  90  S.  W.  310,  majority  holding  instrument  which  by  its 
tenor  is  a  complete  and  valid  instrument  is  the  subject  of  forgery 
whether  it  was  actionable  in  civil  proceeding  or  not.  See  note,  96 
Am.  St.  Bep.  797. 

Distin^ished  in  Tracy  v.  State,  49  Tex.  Or.  40,  90  S.  W.  309, 
holding  instrument  which  by  its  tenor  is  a  complete  and  valid  in- 
strument is  the  subject  of  forgery  whether  it  was  actionable  in 
civil  proceeding  or  not. 

36  Tex.  Or.  20^207,  36  S.  W.  93,  FILES  T.  STATE. 

Obaxge  of  Theft  by  Privately  Taking  Pocket-book  from  x>erson  is 
not  sustained  if  proof  shows  th«ut  prosecutor  knew  that  defendant 
was  attempting  privately  to  put  his  hand  in  former's  pocket  before 
latter  secured  pocket-book,  and  submitted  without  resistance. 

Approved  in  Greighton  v.  State  (Tex.  Or.),  61  S.  W.  493,  instance 
of  testimony  held  sufficient  to  convict  for  seduction  under  promise 
of  marriage;  Boquemore  v.  State,  50  Tex.  Gr.  547,  99  a  W.  550, 
holding  court  erred  in  charging  if  money  was  taken  from  person  of 
prosecutor  while  he  was  incapable  of  understanding  nature  of  act 
or  of  offering  resistance  to  same  that  prosecutor  was  not  held  to 
have  knowledge  of  the  act  and  such  act  would  be  theft;  dissenting 
opinion  in  Johnson  v.  State,  55  Tex.  Or.  416,  117  S.  W.  966,  ma- 
jority upholding  conviction  for  theft  where  evidence  showed  money 
alleged  to  have  been  stolen  was  taken  under  circumstances  making 
it  robbery  rathe^r  than  theft. 

Distinguished  in  Bodriquez  v.  State  (Tex.  Or.),  71  S.  W.  596, 
holding  where  defendant  grasped  a  diamond  stud  in  cAiirt  of  prose- 
cutor and  attempted  to  unscrew  it,  but  was  captured  before  he  ob- 
tained possession  of  it,  that  he  was  not  guilty  of  theft  from  person. 

36  Tex.  Or.  207-213,  36  B.  W.  477,  SNODOBASS  v.  STATE. 

On  Trial  for  Seduction  It  is  Permissible  for  State,  on  examina- 
tion of  prosecutrix,  to  ask,  "Would  you  have  yielded  to  sexual 
embraces  of  defendant  had  it  not  been  on  account  of  his  promise 
to  marry  youf" 

Beaffirn»ed  in  Spenrath  v.  State  (Tex.  Gr.),  48  S.  W.  193. 

Conviction  will  not  be  Beversed  upon  Affidavit  of  Juror  that  be- 
fore jury  arrived  at  verdict  he  heard  idle  rumor  as  to  witness  for 
defendant  having  been  arrested  for  perjury  in  case,  where  there  is 
no  showing  that  same  was  true  or  influenced  verdict. 

Approved  in  Taylor  v.  State,  38  Tex.  Gr.  244,  42  S.  W.  385,  verdict 
will  not  be  reversed  because  a  witness  is  arrested  in  court  for  per- 
jury, but  not  in  preeence  of  jury  nor  by  order  of  court. 
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36  Tez.  Or.  213-216,  61  Am.  St  Bep.  847,  36  a  W.  686,  McCXTLLAB 
▼.  STATE. 

On  Trial  for  Seduction  Wliere  Witness,  liaving  teetifled  in  c^lef 
that  character  of  proeecutriz  for  ohastity  is  good,  admits  on  cro^e- 
ezamdnation  that  she  never  heard  matter  diseuseed,  it  is  error  for 
court  in  refusing  to  exclude  her  testimony  to  state  that  such  circum- 
stance in  best  possible  evidence  of  good  character. 

Approved  in  Gorzell  v.  State,  43  Tez.  Cr.  83,  63  S.  W.  126,  court 
m:ust  instnict  as  to  what  constitutes  seductioik. 

Promise  of  Marriage  and  Yielding  of  Virtue  by  Proeecutriz  in 
reliance  thereon  is  gist  of  offense  of  seduction. 

Approrved  in  Spenrath  v.  State  (Tez.  Or.),  48  S.  W.  193,  reaffirm- 
ing rule,-  Muhlhauw  v.  State,  56  Te^.  Or.  202,  119  S.  W.  868,  hold- 
ing upon  trial  for  seduction  where  evidence  suggested  not  only  a 
conditional  promise  of  marriage  but  one  based  upon  lust,  the  court 
should  have  submitted  special  requested  dharges  on  this  phabe  of 
the  evidence;  Harvey  v.  State  (Tez,  Cr.),  53  S.  W.  103,  minority 
of  defendant  is  no  bar  to  convict  for  seduction  because  as  a  minor 
be  could  not  carry  out  the  promise  of  marriage.  See  note,  76 
Am.  St.  Bep.  673. 

On  Trial  for  Sedncttoin  the  Prosecntriz  is  an  Accomplice  and  court 
should  cbarge  that  there  must  be  other  testimony  besides  that  of 
proeecutriz  tending  to  show  that  she  was  induced  to  indulge  in  car- 
nal intercourse  by  reason  of  defendant's  promibe  to  marry  her. 

Approved  in  WooUey  v.  State,  50  Tez.  Cr.  216,  96  S.  W.  28,  fol- 
lowing rule;  Pine  v.  State,  4>5  Tez.  Cr.  2^2,  77  S.  W.  807,  reversing 
conviction  wheare  there  Yras  not  sufficient  evidence  to  corroborate 
prosecutriz.    See  note,  98  Am.  St.  Bep.  179. 

36  Tex.  Or.  216-225,  36  S.  W.  763,  PHIPPS  ▼.  STATE. 

It  is  Within  Discretion  of  Oonrt  to  Permit  or  Pr(diibit  reading  of 
legal  authorities  to  jury,  and  its  action  will  not  be  reviewed  ezcept 
upon  showing  of  prejudice. 

Beaffirmed  in  Williams  v.  State  (Tez.  Cr.),  53  S.  W.  861;  Ogden  v. 
State  (Tez.  Cr.),  58  S.  W.  1021. 

Section  11  of  Final  Title  to  Bevised  Statntes  of  1896  applies  to 
mistake  of  commissioners  in  bringing  forward  act  of  1887  instead 
of  act  of  1892,  which  repealed  same,  as'  to  terms  of  district  courts, 
an4  term  thereafter  held  in  accordance  wi<tfh  latter  act  is  legal  term. 

Beaffirmed  in  Snodgrass  v.  State,  36  Tez.  Cr.  213,  36  S.  W.  479; 
Crawford  v.  State  (Tez.  Cr.),  39  S.  W.  3<73. 

36  Tez.  Or.  225-230,  36  S.  W.  444,  WILLIAMSON  v.  STATB. 

Where  Question  Is  Balsed  After  Verdict  for  First  Time  that  juror 
wfho  qualified  himself  on  his  voir  dire  as  householder  and  freeholder 
was  not  such  in  fact,  this  is  not  ground  for  reversal  in  absence  of 
showing  of  probable  injury. 

Approved  in  Jones  v.  State  (Tez.  Cr.),  54  S.  W.  586,  Martinez  v. 
State  (Tez.  Cr.),  57  S.  W.  839,  and  Hughes  v.  State  (Tez.  Cr.), 
60  S.  W.  566,  all  reaffirming  rule;  Whittle  v.  State,  43  Tez.  Cr.  472, 
66  S.  W.  771,  refusing  to  quash  venire  where  one  jury  commis- 
sioner was  a  party  in  civil  suit  on  the  jury  docket. 
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86  T«ac  Or.  230-234,  86  &  W.  454,  OABBETT  ▼.  STATE. 

under  Statate  MaUng  Inmiltlng  Words  or  Oondnct  Toward  Femile 
Bel&tiTe  safficient  to  reduce  killing  to  manelaughter  female  need  not 
.  herself  be  affronted  bj  the  conduct. 

See  note,  4  U  B.  A.   (n.  b.)    163. 

"Where  Defendant  Found  His  Sister  and  Proseeator  In  Dark  Boom 

and  fired  upon  and  woand>ed  proeecntor,  he  16'  entitled  to  a  dear 
and  emphatic  charge  to  effect  that  if  he  thought  they  were  about 
to  have  carnal  intercourse  and  from  that  reason  be  was  incapable 
of  cool  refiection,  he  would  be  guilty  of  an  aggravated  assault. 

Approved  in  Wright  v.  Stato,  52  Tex.  Or.  543,  107  S.  W.  822, 
holding  in  prosecution  with  intent  to  murder  that  it  was  error  for 
Gourt  to  enlarge  that  if  wifle  of  defendant  had  abandoned  him  de- 
fendant could  not  excuse  himself  by  the  insulting  conduct  of  prose- 
cutor and  that  tho  court  should  have  charged  on  aggravated  absault. 

36  Tex.  Or.  234>248,  36  S.  W.  436,  846,  MOBALES  T.  STATE. 

When  Defendant  Becomes  Witness  in  His  Own  Behalf,  he  is  to  be 
treated  as  any  other  wirtnees,  and  his  cross-examination  is  limited 
only  by  ruleb'  applicable  to  any  other  witness. 

Reaffirmed  in  Ware  v.  State,  36  Tex.  Or.  599,  38  a  W.  198;  Col- 
lins V.  State,  39  Tex.  Or.  447,  46  S.  W.  935;  Alexander  v.  State,  40 
Tex.  Cr.  404,  49  S.  W.  231;  Monticue  v.  State,  40  Tex.  Or.  531,  51 
S.  W.   236. 

Defendant  cannot  be  Examined  as  to  Oonfessioa  made  in  jail  with- 
out due  warning,  and  predicate  thus  laid  for  his  impeachment,  and 
state  then  permitted  to  prove  such  confession. 

Approved  in  Johnson  v.  State,  43  Tex.  Or.  478,  66  S.  W.  846, 
Wright  V.  State,  36  Tex.  Or.  433,  37  S.  W.  734,  Bodrigiiez  v.  State 
(Tex.  Cr.),  36  S.  W.  439,  Bailey  v.  State,  40  Tex.  Cr.  153,  49  S.  W.  102, 
Walton  V.  State,  41  Tex.  Cr.  458,  55  S.  W.  667,  and  Parker  v.  State 
(Tex.  Cr.),  57  S.  W.  668,  and  Johnson  v.  State  (Tex.  Cr.),  66  S.  W. 
846,  all  reaffirming  rule;  Smotherman  v.  State  (Tex.  Cr.),  74  S.  W. 
540,  holding  such  declarations*  are  not  admissible  as  part  of  res 
gestae;  Brown  v.  State,  56  Tex.  Cr.  583,  118  S.  W.  145,  holding  in 
prosecution  for  perjury  that  it  was  reversible  error  to  permit  state 
to  introduce  in  evidence  verbal  confessions  of  defendant  made  while 
under  arrest  to  impeach  him;  Hankins  v.  State  (Tex.  Cr.),  75  S.  W. 
787,  holding  in  prosecution  for  ttoeft  that  it  was  error  to  permit 
defendant's'  accomplice  to  testify  that  While  he  and  defendant  were 
confined  in  jail  defendant  offered  to  pay  one-half  of  his  fine  if  he 
would .  testify  that  defendant  had  no  connection  with  crime;  dis- 
senting opinion  in  South  worth  v.  State,  52  Tex.  Or.  539,  109  S.  W. 
137,  majority  holding  in  prosecution  of  violation  of  local  option  law 
testimony  was  admissible  for  impeaohment  that  some  six  weeks  after 
the  alleged  sale,  the  officers  under  a  search-warrant  seized  quantity 
of  intoxicating  liquor  in  possession  of  defendant;  Street  v.  State 
(Tex.  Cr.),  37  S.  W.  328,  arguendo.  See  notes,  82  Am.  St.  Bep. 
44;  10  L.  B.  A.  (n.  s.)  606. 

Bepeals  by  Implication  are  not  Favored,  but  the  Bnle  is^  that  if 
two  statutes  are  apparently  in  conflict  they  should  be  construed 
so  as  to  permit  both  to  stand,  if  it  can  be  done. 

Approved  in  Ex  parte  Keith,  47  Tex.  Cr.  287,  83  S.  W.  686,  fol- 
lowing rule. 
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36  Tex.  Or.  248-266,  36  8.  W.  471,  LEAOH  ▼.  STATE. 

Power  aiven  LegUaatnre  In  Section  1  of  Article  6  of  Oonstitatlon 
to  create  "other  courts"  refers  to  such  as,  if  created,  would  consti- 
tute part  of  "judicial  power  of  this  state,"  and  not  to  courts  created 
as  incidental  to  municipal  charters. 

Approved  in  Ballard  v.  Dallas  (Tex.  Or.),  44  S.  W.  865,  Ex  parte 
Coombai,  36  Tex.  Cr.  660,  654,  666,  667,  668,  44  S.  W.  855,  857,  863, 
864,  and  Crowley  v.  Dallas  (Tex.  Cr.)  44  S.  W.  865,  all  reaffirming 
rule;  Ex  parte  Hart,  41  Tex.  Cr.  342,  344,  56  S.  W.  342,  344, 
municipal   courts  have   concurrent   jurisdiction  with  justice's  court. 

Distinguished  in  Harris  Co.  v.  Stewart,  91  Tex.  138,  140,  141,  142, 
143,  145,  41  S.  W.  653,  654,  655,  056,  657,  under  power  of  conetitu- 
tion  legislature  maj  confer  power  on  a  recorder's  court  to  try  of- 
fenses againet  the  general  penal  laws  of  the  state. 

While  Leglslatare  may  Autborize  Process  from  City  Oonrt  to  run 
in  name  of  city  as  far  as  violations  of  city  regulations  are  con- 
cerned, this  cannot  be  done  as  to  state  offensee,  under  article  5, 
section  12  of  constitution. 

Beaffirmed  in  Holland  v.  State  (Tex.  Cr.),  39  S.  W.  675;  Ex  parte 
Knox  (Tex.  Cr.),  39  S.  W.  671;  Ex  parte  Fagg,  38  Tex.  Cr.  584,  5S7, 
44  S.  W.  294,  296;  concurring  opinion  in  Ex  parte  Sibley  (Tex.  Cr.), 
65  S.  W.  372,  majority  also  reaffirming  rule. 

Distinguished  in  Ex  parte  Freeland,  38  Tex.  Cr.  321,  42  S.  W.  295, 
where  an  offense  may  be  so  by  a  state  statute,  it  may,  neverthelesB, 
be  so  under  a  municipal  ordinance. 

Provision  in  City  cniarter  That  No  Appeal  shall  Lie  from  city  court 
unless  fine  is  twenty  dollars  or  more,  and  then  only  to  court  of 
appeals,  is  unconstitutional,  wliere  court  is  at  same  time  author- 
ized to  try  state  offenses. 

Approved  in  May  v.  Pinley,  91  Tex.  354,  43  S.  W.  258,  county  at- 
torney is  entitled  to  compensation  for  trying  criminal  actions  in 
recorder's  court. 

Former  Conviction  in  Oity  Court  of  Fort  Worth  for  carrying  pis- 
tol cannot  be  pleaded  in  bar  of  subsequent  prosecution  in  county 
court,  since  former  had  no  jurisdiction. 

Reaffirmed  in  Turner  v.  State  (Tex,  Cr.),  44  S.  W.  1133. 

Legislature  cannot  Confer  upon  Municipal  Courts  Jurisdiction  con- 
current with  state  courts  over  violations  of  the  state  laws  within 
♦-he  city  limits'. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  375,  81  S.  W.  Q73, 
following  rule;  dissenting  opinion  in  Ex  parte  Abrams^  56  Tex.  Cr. 
474,  laO  S.  W.  888,  majority  holding  act  granting  charter  to  city 
of  Texarkana  and  creating  court  with  jurisdiction  to  try  offenses 
against  laws  of  state  valid. 

Overruled  in  Ex  parte  Abrams,  56  Tex.  Cr.  468,  120  S.  W.  885, 
holding  act  granting  special  charter  to  city  of  Texarkana  and  cre- 
ating court  with  jurisdiction  to  try  offenses  against  laws  of  state 
valid. 

Legislature  cannot  Change  Judicial  System  Laid  Out  by  Constitu- 
tion except  when  the  constitution  confers  such  power. 

Approved  in  Ex  parte  Cox,  44  Fla.  540,  33  So.  510,  61  K  B.  A.  734 
and  Ex  parte  Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  both  follow- 
ing  rule. 


36  Tex,  Cr.  255-320    NOTES  ON  TEXAS  BEPORTS.  1110 

36  Tex.  Or.  255-256,  86  a  W.  441,  EZ  PABTE  HOLMAK. 

Article  5049,  Beylsad  Statutes^  so  Far  is  It  AttamptB  to  impose 
Ueense  tax  upon,  sale  of  photos  by  agent  of  foreign  corporation  is 
onconstitutioikal  as  tax  upon   interstate  commerce. 

Approved  in  Turner  t.  State,  41  Tex.  Cr.  548,  55  S.  W.  835,  and 
Mulliiuiix  T.  State,  42  Tex.  Or.  527,  60  8.  W.  769,  reaffirming  rule; 
Talbutt  V.  State,  39  Tex.  Or.  65,  73  Am.  St.  Bep.  903,  44  S.  W.  1091, 
a  tax  on  eanyiaabing  for  sale  of  lightning-rod  manufactured  in  an- 
other state  is  void.    See  note,  19  L.  B.  A.  (n.  s.)  309. 

36  Teac  Or.  267-268,  86  S.  W.  442,  OOBtTBN  ▼.  STATE. 

In  Prosecntion  for  Incest  Where  Prosecntrlz  is  an  Accomplice^ 
there  must  be  other  evidence  oth^r  than  her  teetimony  to  warrant 
eonriction. 

Approved  in  Gillespie  v.  State,  49  Tex.  Or.  531,  93  S.  W.  557, 
foUowing  rule. 

36  Tex.  Or.  269-261,  88  a  W.  522,  KEATOK  ▼.  STATE. 

Where  It  Appears  That  Defendant  Delivered  Intoxicating  Llqnor 
to  another  party  in  local  option  precinct  for  which  he  was  to  be 
paid  back  in  other  liquor  at  future  time  he  was'  guilty  of  violation 
of  local  option  law. 

Approved  in  Ooleman  v.  State,  53  Tex.  Or.  582,  583,  111  S.  W. 
1013,  and  Tombeaugh  v.  State,  50  Tex.  Or.  287,  288,  123  Am.  St. 
Bep.  841,  98  S.  W.  1054,  8  L.  B.  A.  (n.  8.)  937,  both  following  rule. 
See  note,  8  U  B.  A.  (n.  8.)  937. 

Distinguished  in  Bay  v.  State,  46  Tex.  Or.  178,  79  S.  W.  536, 
holding  defendant  not  guilty  of  violation  of  local  option  law  where 
evidence  merely  showed  he  loaned  neighbor  a  bottle  of  whisky  to  be 
returned  when  it  came  by  express;  dissenting  opinion  in  Coleman 
V.  State,  53  Tex.  Or.  585,  111  S.  W.  1014,  and  dissenting  opinion  in 
Henderwn  v.  State,  50  Tex.  Or.  416,  98  S.  W.  1056,  majority  foUow- 
ing rule. 

86  Tex.  Or.  261-278,  86  8.  W.  466,  HATHAWAY  y.  STATE. 

Miscellaneous. — ^In  re  Grice,  79  Fed.  629,  another  phase  of  same 
case. 

36  Tex.  Or.  278-320,  88  &  W.  867,  86  &  W.  456,  MITCHELL  ▼. 
STATE. 

Under  Article  640  of  Oode  of  Oriminal  Procedure  there  is  no 
error  in  skipping  name  of  absent  special  venireman  and  proceeding 
to  impanel  jury. 

Approved  in  Oreer  v.  State  (Tex.  Or.),  65  S.  W.  1076,  where  de- 
fendant has  not  exhausted  his  peremptory  challenges,  continuance  is' 
properly  refused  to  serve  two  special  veniremen. 

Where  Defendant  was  Ooniicted  of  Mnrder  in  Second  Degree, 

error  cannot  be  predicated  on  giving  of  charge  of  nmrder  in  first 
degree. 

Approved  in  Hopkins  v.  State  (Tex.  Or.),  53  S  W.  621,  where,  con- 
victed of  murder  in  second  degree,  defendant  cannot  complain  of 
charge  in  first  degree. 

Oonvlction  will  not  be  Beversed  because  of  discussion  of  jury 
after  retirement  of   other   crimes   committed  by  defenidant   not  in 
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^Tidence,  nnlcss  prejudiee  to  defendant  appear.  (This  propositioOi 
was  overruled  on  rehearing.) 

Reaffirmed  in  Keith  v.  State  (Tex.  Cr.),  56  S.  W.  629.  ^ 

Self-Btaltifying  Affidavits  of  Juion  that  they  did  not  understand 
charge  of  court  will  not  be  considered  on  appeal. 

Approved  in  Keith  t.  State  (T«x.  Cr.),  56  S.  W.  629,  arguendo,  in 
holding  fact  that  juror  did  not  bear  or  understand  part  of  the  evi- 
dence no  ground  for  new  triaL 

Application  for  Ckmtinaance  in  Criminal  Case  because  of  absent 
witnesses  should  negative  lack  of  diligence  hj  showing  why  process 
was  not  sued  out  earlier  and  attachment  issued,  where  the  facts 
^ve  rise  to  such  questions. 

Approved  in  Francis  v.  State,  44  Tex.  Cr.  248,  70  S.  W.  752,  hold- 
ing where  diligence  waa  insufficient  under  ciroumstances  of  case  that 
the  continuance  was  properly  refused;  Gutirrez  v.  State  (Tex.  Cr.), 
59  S.  W.  274,  sustaining  refusal  of  continuance  where  witness  was 
within  process  for  several  weeks*  subsequent  to  return  of  indictment. 

If  Two  Persons  Combine  to  Commit  Assault  and  Battery,  con- 
templating mere  misdemeanor,  and  one  draws  weapon  and  kills,  other 
is  not  guilty  of  such  killing. 

Approved  in  Benner  v.  State,  43  Tex.  Cr.  351,  66  S.  W.  1104,  follow- 
ing rule;  Bibby  v.  State  (Tex.  Cr.),  65  S.  W.  196,  participant,  not 
intending  more  than  fist  fight,  is  not  responsible  for  his  partner's  use 
of  a  knife  therein;  Faulkner  v.  State,  43  Tex.  Cr.  327,  65  S.  W.  109«, 
Benner  v.  State  (Tex.  Cr.),  65  S.  W.  1104,  both  holding  if  accused, 
who  Assisted  in  putting  gasoline  over  drunken  man,  did  not  subse- 
ijuently  assist  in  setting  fire  to  it,  he  is  not  guilty  of  the  homicide; 
dissenting  opinion  in  Cabrera  v.  State,  56  Tex.  Cr.  187,  118  S.  W. 
1077,  majority  holding  in  prosecution  for  murder  where  evidence  did 
not  show  who  fired  shot  that  court  did  not  err  in  failing  to  charge 
th-at  defendant  could  not  be  found  guilty  unless  state  proved  by  acts 
ef  defendant,  the  criminal  intent  of  defendant  at  time.  See  note, 
68  L.  E.  A.  207,  214. 

It  i8  Duty  of  Court  to  Oiye  in  Charge  every  phase  of  case  which 
evidence  establishes  or  tends  to  establish. 

Approved  in  Brittain  v.  State,  36  Tex.  Cr.  414,  37  S.  W.  760,  re- 
affirming rule;  dissenting  opinion,  Schrimscher  v.  State,  36  Tex.  Cr. 
467,  38  S.  W.  366,  majority  holding  that  a  charge  on  aggravated 
assault  is  not  necessary  when  killing  was  unintentional. 

Where  Jury  have  Received  Evidence  of  Material  Character  after 
retirement,  right  to  new  trial  is  mandatory  under  subdivision  7  of 
article  817  of  Code  of  Criminal  Procedure. 

Approved  in  Kannmacher  v.  State,  61  Tex.  Cr.  122,  101  S.  W.  241, 
<Jrow  V.  State,  47  Tex.  Cr.  226,  82  S.  W.  1034,  Hopkins  v.  State  (Tex. 
Cr.),  68  S.  W.  986,  Hughes  v.  State,  43  Tex.  Cr.  514,  67  S.  W.  105, 
Hughes  V.  State,  44  Tex.  Cr.  300,  70  S.  W.  748,  Tutt  v.  State,  49 
Tex.  Cr.  203,  91  S.  W.  585,  Tate  v.  State,  38  Tex.  Cr.  264,  42  S.  W. 
597,  Holmes  v.  State,  38  Tex.  Cr.  371,  42  S.  W.  997,  Darter  v.  State, 
.39  Tex.  Cr.  46,  44  S.  W.  851,  Ysaguirre  v.  State,  42  Tex.  Cr.  254,  58 
S.  W.  1005,  Baines  v.  State,  42  Tex.  Cr.  517,  61  S.  W.  314,  and 
Blacker  v.  State  (Tex.  Cr.),  61  S.  W.  392,  all  reaffirming  rule;  Horn 
V.  State,  50  Tex.  Cr.  409,  97  S.  W.  824,  applying  rule  where  jury 
discussed  conviction  of  codefendant;  Gallihar  v.  State  (Tex.  Cr.),  37 
S.  W.  329,  while  refusing  new  trial  because  juror  told  fellow-jurors 
.that  case  would  have  been  tried  before  had  defendant  not  procured 
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•  witness  to  feign  sickness;  Terry  v.  State  (Tex.  Cr.),  3S  S.  W. 
987,  reversing  in  trial  for  calf  theft  for  statement  by  juror  to  fellow- 
jurors  that  defendant  was  in  habit  of  stealing  calves;  Hardiman  v. 
State  (Tex.  Cr.),  53  S.  W.  122,  reversing  for  statement  of  one  juror 
to  others  before  fixing  of  imprisonment  that  defendant  was  an  ex- 
convict;  Lankster  t.  State,  43  Tex.  Cr.  300,  65  S.  W.  374,  reversing 
for  discussion  by  jury  while  fixing  punishment  of  former  convictions 
in  same  case  and  assessments  of  punishments  therein;  dissenting 
opinion  in  Amwine  t.  State,  54  Tex.  Cr.  223,  114  S.  W.  801,  majority 
holding  where  allusion  to  former  trial  consisted  of  statements  of  fact 
that  all  the  jurors  already  knew  that  it  was  not  reversible  error;. 
Anderson  v.  State,  43  Tex.  Cr.  279,  65  S.  W.  525,  arguendo. 

Wliere  Fact  That  Oertain  Juron  After  Betirement  of  Jnry  in- 
formed fellow- jurors  of  other  crimes  of  defendant  and  his  general 
character  as  a  bad  man,  affidavits  of  jurors  to  effect  that  such  in- 
formation did  not  influence  them  in  forming  their  verdict  are  to  be^ 
expected,  and  should  be  considered  of  little  weight. 

Reaffirmed  in  Lankster  v.  State,  43  Tex.  Cr.  299,  65  S.  W.  373. 

Oontinuanca  Properly  Denied  Wliere  Absent  Witness  was  Produced 
in  Conrt  before  argument  closed,  and  was  not  called  by  defendant 
to  testify. 

See  note,  2  L.  B.  A.  (n.  s.)  722. 

On  Trial  for  Murder  Wliere  There  is  Total  Want  of  Provocation, 
there  cannot  possibly  be  any  manslaughter. 

See  note,  5  L.  B.  A.  (n.  s.)   812. 

If  Defendant  and  Another  Agree  to  Do  an  Unlawful  Act»  and  in 
attempt  to  do  so  the  confederate  kills  deceased,  defendant  is  guilty 
of  murder,  though  he  did  not  contemplate  death  of  deceased. 

See  note,  68  L.  B.  A.  194,  196,  207,  213,  214. 

Continuance  Should  be  Granted,  Thoogh  Due  Diligence  not  Used  ta 
procure  testimony  of  absent  witness,  if  it  appears  that  his  testimony 
la  material  and  probably  true. 

Approved  in  Duffy  v.  State  (Tex.  Cr.),  67  S.  W.  420,  holding  error 
to  refuse  continuance  for  absence  of  material  witness  to  prove  self- 
defense. 

86  Tex.  Or.  320-872,  61  Am.  St.  Bep.  850,  36  8.  W.  1099,  37  8.  W. 
722,  OIiINE  V.  STATE. 

Section  10  of  Bill  of  Bights  BeQUiree  That  Person  accused  of 
crime  shall  be  confronted  by  witnesses  against  him,  which  require* 
ment  comprehends  trials  before  jury  in  criminal  prosecutions. 

Approved  in  Chapman  v.  State,  42  Tex.  Cr.  138,  57  S.  W.  966,  re> 
affirming  rule;  Garza  v.  State,  43  Tex.  Cr.  500,  66  S.  W.  1099,  holding 
state  cannot  take  deposition  of  witness  in  criminal  case.  See  note^ 
129  Am.  St.  Bep.  30. 

Distinguished  in  Odell  v.  State,  44  Tex.  Cr.  309,  70  S.  W.  965,  hold- 
ing written  testimony  of  absent  witness  admissible  where  it  waa 
agreed  by  defendant  that  such  testimony  should  be  read  in  evidence 
as  the  testimony  of  such  witness;  Payne  v.  State,  45  Tex.  Cr.  566,  78 
S.  W.  934,  holding  introduction  of  dying  declarations  is  not  violation 
of  section  10,  article  1,  of  state  constitution,  which  requires  defendant 
shall  be  confronted  with  witnesses  against  him;  Taylor  v.  State,  38 
Tex.  Cr.  563,  43  S.  W.  1020,  dying  declarations  are  admissible;  Dont 
T.  State,  43  Tex.  Cr.  141,  152,  65  S.  W.  628,  635,  holding  judgment 
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of  conyiction  of  principal  admissible  in  trial  of  accessory  as  prima 
facie  proof  of  principal's  guilt;  but  see  dissenting  opinion,  S.  C, 
43  Tex.  Cr.  159,  162, 164,  65  8.  W.  639,  640,  641,  to  the  contrary  effect. 

0<»nmon-law  Boles  of  Procedure  or  Eyldence  bave  no  standing  in 
Texas  when  in  conflict  with  rules  of  codes  or  constitution. 
Reaffirmed  in  Hardin  v.  State,  39  Tex.  Cr.  437,  46  S.  W.  810. 

Teetimony  Taken  at  BTamlnlng  Trial  of  Witness  since  deceased  is 
inadmissible  as  evidence  at  trial. 

Reaffirmed  in  Nicks  v.  State,  46  Tex.  Cr.  267,  79  S.  W.  36;  Cox 
V.  State  (Tex.  Cr.),  36  S.  W.  435.  Approved  in  Dowd  v.  State, 
52  Tex.  Cr.  567,  106  S.  W.  391,  holding  reversible  error  to  admit 
testimony  of  deceased  witness  given  at  examining  trial  where  such 
testimony  was  not  sufficiently  identified;  Smith  v.  State,  48  Tex. 
Cr.  66,  67,  85  S.  W.  1154,  holding  it  inadmissible  to  reproduce  tes- 
timony for  absent  witness  given  at  former  trial;  dissenting  opin- 
ion in  Porch  v.  State,  51  Tex.  Cr.  12,  99  S.  W.  1125,  majority  hold- 
ing testimony  of  deceased  witness  given  at  examining  trial  where 
defendant  had  chance  to  cross-examine,  admissible  against  him;  dis- 
senting opinion  in  Pratt  v.  State,  53  Tex.  Cr.  291,  292,  109  S.  W.  143, 
144,  majority  holding  that  it  is'  admissible  to  reproduce  testimony  of 
deceased  witness  given  at  former  trial;  dissenting  opinion  in  Hobbs 
V.  State,  53  Tex.  Cr.  85,  112  S.  W.  316,  majority  holding  that  writ- 
ten testimony  taken  at  inquest  of  two  absent  witnesses  was  admis- 
sible.   See  notes,  91  Am.  St.  Rep.  816,  129  Am.  St.  Rep.  43. 

Distinguished  in  Dukes  v.  State,  80  Miss.  361,  31  So.  745,  Porch 
V.  State,  51  Tex.  Cr.  10,  11,  99  S.  W.  1124,  State  v.  Nelson,  68  Kan. 
569,  75  Pac.  506,  Spencer  v.  State,  132  Wis.  514,  122  Am.  St.  Rep. 
989,  112  N.  W.  464,  Long  v.  State,  65  Tex.  Cr.  59,  14  S.  W.  634,  and 
Nixon  V.  State,  53  Tex.  Cr.  329,  109  S.  W.  933,  all  holding  testimony 
of  deceased  or  absent  witness  given  at  examining  trial  where  de- 
fendant had  opportunity  to  cross-examine  may  be  received  against 
him. 

Instruction  of  Words  of  Constltation  are  Mandatory. 
Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  379,  81  S.  W.  975, 
following  rule. 

36  Tex.  Cr.  372-376,  37  8.  W.  431,  HAMILTON  T.  STATE. 

On  Trial  for  Rape  of  Female  Under  Age  of  Consent,  evidence  is 
admissible  of  acts  of  intercourse  before  age  of  consent  was  raised 
to  fifteen  years  to  show  probability  that  defendant  committed  offense 
charged,  and  as  corroborating  testimony  of  prosecutrix,  and  court 
need  not  limit  purpose  of  this  testimony. 

Approved  in  Hanks  v.  State  (Tex.  Cr.),  38  S.  W.  173,  Callison  v. 
State,  37  Tex.  Cr.  216,  39  S.  W.  301,  Rogers  v.  State,  40  Tex.  Cr. 
357,  50  S.  W.  339,  Hamilton  v.  State,  41  Tex.  Cr.  602,  58  S.  W.  95, 
Cooksey  v.  State  (Tex.  Cr.),  58  S.  W.  104,  and  Manning  v.  State, 
43  Tex.  Cr.  303,  96  Am.  St.  Rep.  873,  65  S.  W.  921,  all  reaffirming 
rule;  Wilson  v.  State  (Tex.  Cr.),  67  S.  W.  106,  in  prosecution  for 
indecent  assault  on  femal^,  evidence  that  prior  to  assault  she  had 
confessed  to  defendant  that  she  had  had  sexual  intercourse  with  other 
men  is  admissible;  State  v.  King,  117  Iowa,  490,  91  N.  W.  770,  holding 
in  prosecution  for  rape,  the  female  being  under  age  of  consent,  proof 
of  repetition  of  the  offense  after  act  charged  is  admissible;  dissenting 
opinion  in  State  v.  Hilberg,  22  Utah,  43,  61  Pac.  219,  majority  allow- 
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ing  evidence  of  prior  acts  of  illicit  intercourse,  but  not  subsequent 
acts,  to  prove  probability  of  act  on  trial.  See  note,  62  L.  R.  A.  333, 
337,   356. 

Distinguished  in  Smith  y.  State,  44  Tex.  Cr.  140,  100  Am.  St.  Rep. 
849,  68  S.  W.  995,  holding  on  trial  for  rape  of  female  under  ten 
years,  testimony  is  inadmissible  as  to  acts  of  parties  occurring  long 
after  the  alleged  rape  so  charged. 

Overruled  in  Barnett  v.  State,  44  Tex.  Or.  593,  100  Am.  St.  Rep. 
873,  73  S.  W.  399,  holding  in  prosecution  for  rape  of  female  under 
fifteen  years,  committed  with  her  consent,  where  testimony  of  prose- 
cutrix was  positive,  and  defendant's  confession  of  offense,  as  charged, 
was  proved,  that  it  was  error  to  admit  other  testimony  as  to  other 
prior  rapes  committed  by  defendant  on  prosecutrix;  Hackney  v.  State 
(Tex.  Cr.),  74  S.  W.  556,  holding  in  prosecution  for  rape  of  female 
eleven  years  old,  that  acts  of  carnal  intercourse,  either  before  or 
after  alleged  rape  are  not  admissible  in  evidence;  Smith  v.  State 
(Tex.  Cr.),  73  S.  W.  402,  404,  holding  in  prosecution  for  rapte,  evi- 
dence of  acts  of  intercourse  committed  with  the  prosecutrix  sub- 
sequent to  offense  alleged  is  inadmissible. 

Where  Proeecntrix  Wlio  Ctonsenta  to  Oamal  XnterconrM  is  undfer 
the  age  of  fifteen  years  she  is  not  an  accomplice,  and  the  court  is 
not  required  to  charge  law  of  accomplice  testimony  in  reference  to 
her  evidence. 

Approved  in  Danley  v.  State,  44  Tex.  Cr.  429,  71  S.  W.  959,  follow- 
ing rule.    See  note,  98  Am.  St.  Rep.  178. 

On  Orosa-ftxamlnatlon  of  Wife,  State  will  be  Held  to  matters 
brought  out  in  chief. 

Approved  in  Marsh  v.  State,  54  Tex.  Cr.  148,  112  S.  W.  323,  Rich- 
ards V.  State,  53  Tex.  Cr.  413,  110  S.  W.  439,  and  Stewart  v.  State, 
52  Tex.  Cr.  281,  106  S.  W.  688,  all  following  rule. 

Where  Evld«ace  Shows  Several  Acts  of  Intercourse,  the  proper  prac- 
tice is  for  defendant  to  ask  that  prosecution  be  required  to  elect 
upon  which  particular  act  a  conviction  will  be  asked. 

Approved  in  State  v.  King,  117  Iowa,  492,  91  N.  W.  770,  following 
rule;  Jamison  v.  State,  117  Tenn.  63,  65,  94  S.  W.  676,  677,  holding 
that  it  is  reversible  error  for  court  to  refuse  to  require  state  so  to 
elect. 

Where  Argument  of  Prosecnting  Attorney  is  Applauded  by  Audi- 
ence, a  new  trial  should  be  granted  if  it  is  probable  that  jury  were 
influenced  thereby. 

See  notes,  121  Am.  St.  Rep.  513;  12  L.  R.  A.  (n.  s.)  101. 

When  Evidence  has  Been  Introduced  to  Impeach  a  Witness,  by 
proof  of  contradictory  statements,  it  is  not  error  to  permit  evidence 
to  be  introduced  showing  that  he  had  previously  made  statements 
agreeing  with  and  corroborating  his  testimony. 

See  note,  82  Am.  St.  Rep.  66,  67. 

36  Tex.  Cr.  379-381,  37  B.  W.  326,  BRIBTOW  V.  STATE. 

Indictment  for  Aggravated  Assault  upon  Officer  is  insufficient  if  it 
fail  to  allege  that  defendant  knew,  or  that  it  was  declared  to  him 
that  person  assaulted  was  officer. 

Reaffirmed  in  Patton  v.  State  (Tex.  Cr.),  49  S.  W.  389. 
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86  Tez.  Or.  381-384,  37  S.  W.  429,  AU^EN  T.  STATE. 

Force  Used  In  Effort  at  Penetration,  Without  Other  Force,  consti- 
tutes assault  to  rape,  where  same  is  by  adult  male  upon  female  of 
tender  years,  with  or  without  her  consent. 

Beaffirmed  in  Callison  ▼.  State,  37  Tex.  Cr.  218,  39  S.  W.  301, 
Edwards  v.  State,  37  Tex.  Cr.  244,  39  S.  W.  368,  and  Hardin  y.  State, 
39  Tex.  Cr.  439,  46  S.  W.  811. 

Where  Evidence  ie  of  Such  Character  as  to  Place  Defendant  in  juxta- 
position to  main  fact  in  case,  charge  on  circumstantial  evidence  is 
unnecessary. 

See  note,  69  L.  B.  A.  214. 

36  Tez.  Or.  884-386,  37  8.  W.  421,  EX  PABTE  BBANCH. 
.    Judgments  of  Inferior  Oourts  can  Only  be  Attacked  by  Writ  of 
Habeas  Corpus  where  such  judgment  is  absolutely  void  for  want  of 
power  or  jurisdiction  in  the  court  to  act  in  the  particular  case. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  241,  109  S.  W.  369,  follow- 
ing rule.    See  note,  87  Am.  St.  Bep.  169. 

Miscellaneous.— Ex  parte  Branch,  37  Tex.  Cr.  319,  39  S.  W.  932, 
referring  historically  to  former  appeal. 

36  Tex.  Or.  386-387,  37  B.  W.  425,  STEPHENS  T.  STATE. 

Where  Indictment  Contains  Two  Oounte,  and  court  in  its  charge 
submits  only  one,  this  is  election  by  state  to  rely  upon  such  count. 

Beaffirmed  in  Blackwell  v.  State,  51  Tex.  Cr.  26,  100  S.  W.  775; 
State  V.  Clark,  147  Mo.  29,  47  S.  W.  888. 

There  is  Fatal  Variance  Between  Purport  Olaose  of  indictment  for 
forgery  alleging  instrument  as  act  of  "Green"  and  tenor  clause  show- 
ing same  to  be  act  of  "Stephens  and  Green." 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  39,  90  S.  W.  308,  Mayers 
V.  State,  47  Tex.  Cr.  626,  85  S.  W.  802,  Crayton  v.  State,  45  Tex. 
Cr.  86,  73  S.  W.  1047,  and  Stephens  v.  State  (Tex.  Cr.),  38  S.  W. 
997,  all  following  rule;  Thulemeyer  v.  State,  38  Tex.  Cr.  350,  43  S.  W. 
83,  there  is  a  variance  when  purport  clause  gives  one  signature  and 
tenor  clause  another;  Millsaps  v.  State,  38  Tex.  Cr.  572,  43  S.  W. 
1015,  it  is  error  to  allege  purport  clause  as  by  a  corporation  and  tenor 
clause  as  by  its  president  and  secretary. 

36  Tez.  Or.  387-389,  37  8.  W.  438,  EDWABDS  v.  STATE. 

Under  Article  838  of  Penal  Code,  Entry  of  Store  at  Night,  through 
open  door,  without  fraud,  and  remaining  concealed  until  business  is 
closed  and  store  locked,  and  then  committing  theft  and  breaking  out 
through  window,  is  not  burglary. 

Approved  in  Duke  v.  State  (Tex.  Cr.),  57  S.  W.  653,  a  daytime 
burglary  is  not  circumscribed  by  the  illustrations  of  force  used  in 
the  statute;  St.  Louis  v.  State  (Tex.  Cr.),  59  S.  W.  890,  it  is  error 
to  fail  to  instruct  upon  issue  of  fraudulent  entry  under  indictment 
for  burglary. 

86  Tez.  Or.  390-392,  37  &  W.  426,  CABB  y.  STATE. 

When  Indictment  haa  Been  Presented  Within  One  Tear,  the  cause 
may  be  continued  from  time  to  time  without  creating  grounds  for 
interposing  the  question  of  limitation. 

Approved  in  Gardner  v.  State,  161  Ind.  267,  68  N.  E.  165,  holding 
criminal  prosecution  is  commenced  at  time  the  indictment  is  returned. 
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and  presented  to  the  court  by  the  proper  grand  jury,  and  from  such 
time  the  further  running  of  the  statute  of  limitation  will  be  arrested. 

36  Tez.  Or.  392,  37  8.  W.  330,  BABflBET  ▼.  STATE. 

Becognizance  on  Appeal  ftom  Oonyictioii  for  Violation  of  local 
option  must  recite  elements  of  offense  as  charged  in  indictment,  since 
same  is  not  offense  eo  nomine. 

Beaffirmed  in  Loveless  y.  State  (Tex.  Cr.),  50  S.  W.  361. 

36  Tez.  Or.  393-^4,  37  8.  W.  435,  DAVIS  T.  STATE. 

On  Trial  for  Violation  of  liocal  Option  by  sale  of  "Preston's  Tolu,** 
eyidence  that  another  "Tolu"  was  intoxicating  is  irrelevant  unless 
identity  of  ingredients  is  shown. 

Approved  in  Malone  y.  State  (Tex.  Cr.),  51  S.  W.  381,  refusing 
evidence  of  intoxicating  qualities  of  "Dr.  Young's  Extract  of  Lemon 
and  Ginger,"  sold  in  another  county  four  years  prior. 

Wliere  the  Eyidence  Falls  to  Show  That  the  Beyerage  Sold  was  an 
intoxicant  it  is  insufficient  to  support  conviction  for  violation  of  local 
option  law. 

Approved  in  Scales  y.  State,  47  Tex.  Cr.  295,  83  S.  W.  381,  fol- 
lowing rule. 

36  Tez.  Or.  394-396,  37  S.  W.  424,  JOHNSON  T.  STATE. 

Miscellaneous. — Ogle  v.  State  (Tex.  Cr.),  58  S.  W.  1C05,  cited  to 
effect  that  it  is  not  error  to  fail  to  limit  by  charge  testimony  as  to 
truth  and  veracity  when  jury  could  have  taken  it  for  no  other 
purpose. 

36  Tez.  Or.  897-398,  37  8.  W.  427,  LUOAS  T.  STATE. 

An  Information  Which  Alleges  Ownership  of  Property  to  be  in  a 
Married  Woman  is  insufficient  unless  it  further  alleges  the  property 
to  be  her  separate  property. 

Approved  in  Miles  v.  State,  51  Tex.  Cr.  589,  103  S.  W.  855,  holding 
where  wife  had  actual  possession  and  control  of  money  at  time  it 
was  taken  that  it  is  correct  to  allege  ownership  in  her;  Jones  v.  State, 
47  Tex.  Cr.  128,  122  Am.  St.  Bep.  680,  80  S.  W.  531,  holding  where 
indictment  alleged  ownership  in  the  wiife,  and  proof  showed  it  to  be 
community  property,  that  it  was  error  to  charge  that  the  allegation 
that  it  was  occupied  and  controlled  by  wife  was  sufficient;  Hames 
v.  State,  46  Tex.  Cr.  564,  81  8.  W.  708,  holding  where  property  is 
the  separate  property  of  the  wife,  ownership  may  be  alleged  in  her  or 
in  her  husband. 

36  Tez.  Or.  400-401,  37  S.  W.  434,  HABDT  ▼.  STATE. 

A  Deadly  Weapon  is  One  Beaaonably  Oalculated  and  Likely  to 
Produce  Death  or  serious  bodily  injury  from  the  manner  of  its  use. 

See  note,  21  L.  B.  A.  (n.  s.)  498. 

Miscellaneous. — Cited  in  Huddleston  v.  State,  54  Tex.  Cr.  96,  130 
Am.  St.  Bep.  873,  112  S.  W.  66,  to  point  that  under  circumstances  of 
the  case  court  erred  in  charging  that  defendant  could  use  no  more 
force  to  defend  himself  than  the  circumstances  reasonably  indicated 
to  be  necessary. 

36  Tez.  Cr.  403-^106,  37  S.  W.  743,  PBIOE  ▼.  STATE. 

Verdict  Finding  Defendant  "Ouitly"  is  sufficient  where  "guilty"  was 
unquestionably  intended,  and  jury  so  read  verdict  in  rendering  it. 
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Approved  in  Bryant  v.  State,  64  Tex.  Cr.  67,  111.8.  W.  1010,  apply- 
ing rule  where  by  lapse  of  the  pen  the  letter  "y"  was  added  to  word 
"murder";  McGee  v.  State,  39  Tex.  Cr.  193,  45  S.  W.  710,  holding  ver- 
dict sufficient  though  certain  words  misspelled;  Garza  v.  State  (Tex. 
Or.),  47  S.  W.  984,  sustaining  verdict  though  word  ''guilty''  misspelled. 

Insult  Toward  Female  BelatlTe  Is  Adeqaato  Oause  to  Bednce  Homi- 
cide to  manslaughter  if  killing  made  in  sudden  transport  of  passion 
aroused  by  such  cause. 

See  note,  4  L.  B.  A.  (n.  s.)  163. 

36  Tex  Or.  406-414,  37  8.  W.  768,  BBITTAIK  T.  STATE. 

Defendant  as  Witness  cannot  be  Impeached  on  Oross-ezaminatlon 
by  proof  that  he  has  been  convicted  or  stands  charged  with  misde- 
meanors not  involving  moral  turpitude. 

Approved  in  Williford  v.  State,  36  Tex.  Cr.  425,  37  S.  W.  762, 
Stewart  v.  State  (Tex.  Cr.),  38  S.  W.  1145,  Lewis  v.  Bell  (Tex.  Civ.), 
40  S.  W.  747,  and  Fitzpatrick  v.  State,  37  Tex.  Cr.  30,  38  S.  W.  808, 
all  reaffirming  rule;  Bed  v.  State,  39  Tex.  Cr.  422,  46  S.  W.  412,  hold- 
ing proof  of  mere  accusations  of  felonies  inadmissible;  Thompson  v. 
State,  38  Tex.  Cr.  340,  42  S.  W.  976,  holding  proof  of  lewdness  inad- 
missible for  impeachment  of  defendant  witness;  Fanin  v.  State,  51 
Tex.  Cr.  42,  123  Am.  St.  Bep.  874,  100  S.  W.  917,  10  L.  B.  A.  (n.  s.) 
744,  holding  upon  trial  for  robbery  that  it  was  inadmissible,  as  orig- 
inal testimony  against  the  defendant  of  moral  turpitude  to  permit  a 
witness  to  state  that  defendant  told  him  that  he  had  been  previously 
charged  and  convicted  of  burglary;  Jenkins  v.  State,  45  Tex.  Cr.  177, 
75  S.  W.  313,  holding  defendant  as  witness  cannot  be  impeached  by 
proof  of  his  connection  with  thefts,  where  no  charge  of  theft  has  ever 
been  preferred  against  him;  Powell  v.  State  (Tex.  Cr.),  70  S.  W.  219, 
holding  that  it  is  proper  on  cross-examination  of  defendant  as  witness 
to  ask  him  if  he  has  been  indicted  for  a  felony;  Jennings  v..  State, 
42  Tex.  Cr.  83,  57  S.  W.  644,  holding  reasons  why  former  wives  left 
defendant  inadmissible.  See  notes,  75  Am.  St.  Bep.  336;  82  Am.  St. 
Bep.  39. 

Oollatoral  Investigation  as  to  Oonnection  of  Defendant  witness  with 
other  crimes  involving  moral  turpitude  is  permissible  on  cross-exam- 
ination only  for  purpose  of  discrediting  witness,  and  not  for  purpose 
of  laying  predicate  for  contradiction. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  78  S.  W.  232,  following 
rule;  Brown  v.  State,  54  Tex.  Cr.  131,  112  S.  W.  83,  holding  reversible 
error  to  permit  state  upon  cross-examination  of  defendant  as  witness 
to  go  into  details  of  prior  difficulty,  and  then  introduce  other  state 
witnesses  to  contradict  defendant's  testimony  thereon;  Tippett  v. 
State,  37  Tex.  Cr.  189,  39  S.  W.  121,  applying  rule  to  a  case  of  de- 
fendant's witness;  Bruce  v.  State,  39  Tex.  Cr.  27,  44  S.  W.  853,  per- 
mitting proof  of  defendant's  indictment  for  perjury  by  himself  on 
cross-examination;  Payne  v.  State,  40  Tex.  Cr.  292,  50  S.  W.  363,  hold- 
ing proof  of  mere  indictment  admissible;  Bennett  v.  State,  43  Tex.  Cr. 
243,  64  S.  W.  255,  holding  such  testimony  admissible  only  to  discredit 
witness  defendant;  dissenting  opinion  in  Lee  v.  State,  45  Tex.  Cr.  53, 
73  S.  W.  408,  majority  holding  on  impeachment  of  the  credibility  of 
s  witness  who,  on  his  cross-examination,  admitted  that  he  was  at  the 
time  in  jail  on  criminal  charges,  but  refused  to  state  the  nature  of 
such  charges,  that  it  was  competent  to  read  in  evidence  the  indict- 
ments which  charged  the  crimes  against  him. 
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Distinguished  in  McCray  v.  State,  38  Tex.  Cr.  612,  44  S.  W.  171, 
holding  inadmissible  testimony  of  others  that  prosecuting  witnesses 
were  common  prostitutes.  Modified  in  Barkman  y.  State  (Tex.  Cr.), 
52  S.  W.  71,  restricting  rule  to  instances  where  indictment  found; 
Preston  y.  State,  41  Tex.  Cr.  300,  53  S.  W.  128,  restricting  rule  to 
eases  where  legal  charge  made;  Flour noj  v.  State  (Tex.  Cr.),  59  S.  W. 
903,  excluding  evidence  of  mere  declaration  of  intention  to  commit 
another  crime.  Denied  in  Wallace  v.  State,  41  Fla.  566,  26  So.  719, 
holding  question  one  of  discretion  in  trial  court. 

It  is  Improper  to  Admit  Evidence  as  Impeaching  Evidence  where  it 
does  not  tend  to  such  effect,  and  where,  notwithstanding  court's  lim- 
itation as  to  its  purpose,  its  effect  was  calculated  to  prejudice  defend- 
ant before  the  jury,  and  was  likely  to  be  used  by  them  in  some  other 
way  against  defendant. 

Beaffirmed  in  Barry  v.  State,  37  Tex.  Cr.  309,  39  S.  W.  694. 

Distinguished  in  Connell  v.  State,  45  Tex.  Cr.  160,  75  S.  W.  519, 
holding  testimony  of  mother,  that  feeling  between  parties  had  always 
been  friendly,  was  the  statement  of  a  material  fact  upon  which  she 
could  be  legitimately  impeached. 

Evidence  Beviewed  and  Charge  upon  Negligent  Homicide  in  second 
degree,  predicated  upon  accidental  killing  while  displaying  pistol  near 
private  house,  held  insufficient. 

Cited  in  Brittain  y.  State  (Tex.  Cr.),  40  S.  W.  298,  approving  the 
charge  approved  by  the  majority  on  the  former  appeal,  and  sustaining 
as  sufficient  the  charge  disapproved  in  the  main  opinion  on  said  former 
appeal.     See  notes,  63  L.  B.  A.  388,  389;  61  L.  B.  A.  296. 

On  Trial  for  Murder  Where  There  is  No  Evidence  calling  for  in- 
structions upon  manslaughter  nor  justifiable  homicide,  it  is  not  necee* 
sary,  in  a  charge  on  murder  in  second  degree,  to  define  manslaughter 
and  justifiable  homicide. 

Approved  in  Puryear  v.  State,  56  Tex.  Cr.  236,  118  S.  W.  1045,  fol- 
lowing rule. 

Distinguished  in  Harrison  v.  State,  47  Tex.  Cr.  402,  83  S.  W.  704, 
holding  where  court  defines  murder  upon  implied  malice,  adequate 
cause  should  be  defined. 

Where  Witness  Ezcladed  from  Testifying  Becanse  not  Placed  XTnder 
Bule,  not  error  for  district  attorney,  in  answer  to  court's  inquiry,  to 
state  what  he  expected  to  prove  by  said  witness. 

See  note,  46  L.  B.  A.  662. 

Miscellaneous. — Brittain  v.  State  (Tex.  Cr.),  40  8.  W.  297,  refer- 
ring historically  to  former  appeal. 

36  Tex.  Or.  414-427,  37  8.  W.  761,  WTLLIFOBD  v.  STATE. 

Bnle  Allowing  Impeachment  of  Defendant  Witness  by  proof  that 
he  has  been  convicted  of  felonies  or  misdemeanors  involving  moral 
turpitude  does  not  admit  proof  of  assault  and  battery. 

Approved  in  Dawson  v.  State  (Tex.  Cr.),  74  S.  W.  913,  and  Fit«- 
patrick  v.  State,  37  Tex.  Cr.  30,  38  S.  W.  808,  both  reaffirming  rule; 
Powell  V.  State  (Tex.  Cr.),  70  S.  W.  219,  holding  it  proper  to  ask  de- 
fendant as  witness  on  cross-examination  if  he  has  been  convicted  for 
a  felony;  Lewis  v.  Bell  (Tex.  Civ.),  40  S,  W.  747,  witness'  reputation 
for  veracity  cannot  be  impeached  by  proof  of  indictments  for  mis- 
demeanor. 

State  cannot  Becall  Its  Witness  who  has  not  stated  any  fact  in- 
jurious to  it  for  purpose  of  laying  predicate  for  impeachment. 
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Beaffirmed  in  State  y.  Barrett,  33  Or.  199,  54  Pac.  809.  See  note, 
82  Am.  St.  Bep.  61. 

Witneas  Who  Testifies  to  Facts  Tbat  are  Immaterial  to  issue  cannot 
be  impeached  on  such  matter. 

Approved  in  Baldridge  ▼.  State,  45  Tex.  Cr.  197,  74  8.  W.  918,  fol- 
lowing rule. 

Where  Prosecution,  on  Examination  of  Its  Own  Witness,  Asks  the 
Witness;  if  defendant  did  not  make  a  certain  declaration  to  her  which 
she  denies,  her  answer  is  an  end  to  matter,  and  it  is  not  within  power 
of  state  to  prove  by  other  witnesses  that  she  had  stated  otherwise. 

Distinguished  in  Connell  v.  State,  45  Tex.  Cr.  160,  75  S.  W.  519, 
holding  testimony  of  mother,  that  feeling  between  parties  had  always 
been  friendly,  was  the  statement  of  a  material  fact  upon  which  she 
could  be  legitimately  impeached. 

36  Tez.  Or.  427-433,  37  8.  W.  732,  WBIQHT  T.  STATE. 

It  is  not  Oompetent  on  Gross-examination  of  Defendant  as  a  wit- 
ness to  question  him  concerning  unwarned  confession  under  arrest  in 
order  to  lay  predicate  for  proof  thereof  as  impeaching  testimony. 

Approved  in  Brown  v.  State,  55  Tex.  Cr.583,  118  S.  W.  145,  Collins 
V.  State,  39  Tex.  Cr.  447,  46  S.  W.  935,  and  Walton  v.  State,  41  Tex. 
Cr.  458,  55  S.  W.  567,  all  reaffirming  rule;  Hankins  v.  State  (Tex.  Cr.), 
75  S.  W.  787,  holding  in  prosecution  for  theft  that  it  was  error  to 
permit  defendant's  accomplice  to  testify  that  while  he  and  defend- 
ant were  in  jail  defendant  offered  to  pay  one-half  of  his  fine  if  he 
would  testify  that  defendant  had  no  connection  with  crime;  Farris 
V.  State  (Tex.  Cr.),  56  S.  W.  337,  remarks  made  by  deceased  in  the 
presence  of  the  defendant  are  admissible;  Johnson  v.  State,  43  Tex. 
Cr.  478,  66  S.  W.  846,  it  is  improper  to  ask  defendant  if  he  denied  his 
name  while  under  arrest  to  impeach  his  denial.  See  note,  10  L.  B. 
A.  (n.  s.)  606. 

36  Tex.  Or.  434-436,  37  8.  W.  734,  GOMPBEOHT  T.  STATE. 

Public  House  or  Place  may  be  Such  by  its  proprietorship  or  uses; 
and  is  public  if  general  public  has  access  to  it  for  purpose  of  busi- 
ness, pleasure,  or  amusement. 

Beaffirmed  in  Thorp  v.  State,  42  Tex.  Cr.  232,  59  S.  W.  44.  Ap- 
proved in  Pugh  V.  State,  55  Tex.  Cr.  463,  131  Am.  St.  Bep.  822,  117 
S.  W.  818,  holding  that  private  residence  was  not  a  public  place  in 
contemplation  of  law  where  evidence  showed  that  the  social  gather- 
ings were  exclusive  and  that  same  was  not  open  for  the  entertain- 
ment of  general  public. 

Miscellaneous. — Qerstenkom  v.  State  (Tex.  Cr.),  66  S.  W.  568,  sus- 
taining indictment  for  gaming  alleging  the  playing  of  cards  *'at  a 
public  place,  to  wit,  a  gaming-house." 

36  Tex.  Or.  437-438,  37  S.  W.  721,  MATS  T.  STATE. 

Qualification  on  Voir  Dire,  and  Service  on  Jury,  of  juror  who  is 
not  householder,  is  not  alone  ground  for  new  trial,  in  absence  of 
showing  of  prejudice  to  defendant. 

Approved  in  Martinez  v.  State  (Tex.  Cr.),  57  S.  W.  839,  reaffirming 
rule;  Ogle  v.  State,  43  Tex.  Cr.  22^,  96  Am.  St.  Bep.  860,  63  S.  W. 
1010,  when  grand  jury  has  more  members  than  allowed  by  statute,  its 
indictments  are  void;  Mc Arthur  v.  State,  41  Tex.  Cr.  637,  57  S.  W. 
848,  not  ground  for  new  trial  when  defendant  did  not  exhaust  his 
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challenges;  Whittle  t.  State,  43  Tex.  Cr.  472,  66  S.  W.  771,  refusing 
to  quash  venire  on  ground  that  one  jury  commissioner  was  partj  to 
civil  suit  in  jury  docket. 

36  Tez.  Or.  442-444,  37  8.  W.  748,  SMITH  ▼.  8TATR 

Indictment  for  Burglary  TbAt  Instead  of  Using  tho  Pbraae  ''then 
and  there"  with  reference  to  the  allegation  of  the  intent  to  commit 
theft,  charged  and  coupled  it  with  the  charge  of  the  intent  by  the 
conjunction  "and"  was  sufficient. 

Approved  in  Butler  v.  State,  46  Tex.  Cr.  289,  81  S.  W.  743,  and 
Campbell  v.  State,  43  Tex.  Cr.  604,  68  8.  W.  516,  both  following  rule. 
Miscellaneous. — ^Lane  v.  State  (Tex.  Cr.),  45  S.  W.  694,  disapprov- 
ing charge  on  circumstantial  evidence  in  case  at  bar  and  citing  prin- 
cipal case  as  authority  therefor. 

36  Tex.  Cr.  444-447,  37  8.  W.  746,  BUTLEB  ▼.  STATE. 

Perjury  may  be  Assigned  on  Testimony  Before  Grand  Jury  which 
is  material  to  investigation  of  charges  being  made  by  that  body. 

See  note,  22  L.  B.  A.  (n.  s.)  1193. 

36  Tez.  Or.  447-452,  34  S.  W.  267,  37  S.  W.  748,  MALZ  ▼.  STATE. 

Bailment  is  Delivery  of  Personal  Property  to  Another,  for  some 
purpose,  on  contract,  express  or  implied,  that  such  purpose  will  be 
carried  out. 

Beaffirmed  in  Livingston  v.  State,  38  Tex.  Cr.  537,  43  S.  W.  1008. 
Approved  in  Wilson  v.  State,  47  Tex.  Cr.  160,  82  S.  W.  652,  holding 
where  an  employer  sends  an  employee  to  get  some  medicines  intrust- 
ing a  horse  to  him  to  ride  for  such  purpose,  that  there  was  a  bailment 
of  such  horse. 

Where  Complaint  has  Been  Signed  by  Affiant  at  Bottom  a  wrong 
name  inserted  in  the  body  by  inadvertence  may  be  erased  or  stricken 
out  as  surplusage. 

Approved  in  Edgerton  v.  State  (Tex.  Cr.),  68  S.  W.  678,  following 
rule;  Abernathy  v.  State,  62  Tex.  Cr.  42,  105  S.  W.  185,  holding  name 
of  affiant  must  be  signed  to  complaint. 

Pledgee  may  by  Statute  Commit  Larceny  of  the  Property  intrusted 
to  him. 

See  note,  88  Am.  St.  Bep.  584. 

36  Tex.  Or.  452,  37  S.  W.  738,  WILSON  ▼.  STATE. 

Miscellaneous. — Cited  in  State  v.  Nowells,  135  Iowa,  61,  109  N.  W. 
1019,  holding  fact  that  conditions  under  which  an  experiment  is  made 
are  not  an  exact  reproduction  of  those  into  which  an  inquiry  is  being 
made  will  not  render  the  evidence  incompetent. 

36  Tex.  Or.  453-460,  37  S.  W.  763,  BIOHAM  ▼.  STATE. 

Where  Appellant^  Having  Been  Unable  to  Agree  with  district  at- 
torney upon  statement  of  facts,  hands  statement  as  prepared  by  him 
to  judge,  stating  such  failure  to  agree,  it  becomes  judge's  duty, 
whether  within  or  after  term  time,  to  make  up  and  file  statement 
within  proper  time. 

Approved  in  Tankersley  v.  State,  51  Tex.  Cr.  171,  101  S.  W.  235, 
Henderson  v.  State,  37  Tex.  Cr.  80,  38  S.  W.  617,  Baldwin  v.  State, 
39  Tex.  Cr.  249,  45  S.  W.  715,  Napier  v.  State  (Tex.  Cr.),  57  S.  W. 
649,  and  Adams  v.  State  (Tex.  Cr.),  60  S.  W.  256,  all  reaffirming  rule; 
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Muse  V.  State  (Tex.  Cr.),  38  S.  W.  608,  McHenrj  t.  State,  42  Tex. 
Or.  543,  61  S.  W.  311,  both  holding  if  the  delay  in  filing  statement  of 
facts  is  the  fault  of  judge,  appellant  will  not  be  held  negligent. 

Distinguished  in  Spurlock  t.  State,  45  Tex.  Cr.  282,  77  S.  W.  448, 
holding  under  circumstances  of  ease  that  no  request  having  been  made 
to  the  judge  or  cause  for  delay  shown,  and  he  not  having  authority 
to  approve  the  statement  of  appellant,  that  such  statement  could  not 
be  considered. 

36  Tex.  Or.  468-469,  37  8.  W.  751,  DOAK8  ▼.  STATB. 

Where  a  Plea  of  Ooilty  is  Entered  by  Defendant,  he  cannot  urge 
the  insu£Sciency  of  the  evidence  to  such  plea. 

Approved  in  Beason  v.  State,  43  Tex.  Cr.  448,  67  S.  W.  99,  69  L. 
B.  A.  193,  holding  plea  of  guilty  is  a  recognition  of  whatever  is  well 
alleged  in  indictment;  dissenting  opinion  in  Cabrera  v.  State,  56  Tex. 
Cr.  175,  118  S.  W.  1070,  arguendo. 

36  Tex.  Or.  469-470,  37  S.  W.  861,  QIBBONS  ▼.  STATB. 

Indictment  for  Forgery  Need  not  Allege  Purport  of  alleged  forged 
instrument,  but  where  it  attempts  to  do  so,  instrument  must  corre- 
iBpond. 

Beaffirmed  in  Thulemeyer  v.  State,  38  Tex.  Cr.  350,  43  S.  W.  83. 

Where  Pnrporjt  Olanse  of  an  Indictment  Oharged  That  the  Forged 
Inatrament  purported  to  be  the  act  of  "D."  whereas  it  was  6'et  out 
by  its  tenor  as  the  act  of  G.,  B.,  D.  and  W.  there  was  a  fatal  vari- 
ance between  the  purport  and  tenor  clauses. 

Approved  in  Crayton  v.  State,  45  Tex.  Cr.  86,  73  S.  W.  1047,  Mayers 
V.  State,  47  Tex.  Or.  625,  85  S.  W.  802,  and  Tracy  v.  State,  49  Tex. 
Cr.  39,  90  S.  W.  308,  all  following  rule. 

36  Tex.  Or.  470-471,  37  S.  W.  858,  HAIBSTOK  T.  STATE. 

A  Physician  Who  haa  Two  Places  of  Business  and  spends  part  of 
his  time  at  one  and  part  at  the  other,  is  not  within  purview  of  statute 
which  imposes  an  occupation  tax  upon  a  traveling  physician. 

Approved  in  Howe  v.  State  (Tex.  Or.),  78  S.  W.  1065,  and  Ex  parte 
Kent,  49  Tex.  Cr.  12,  90  S.  W.  168,  both  following  rule;  Broiles  v. 
State  (Tex.  Cr.),  68  S.  W.  686,  applying  rule  to  physician  residing 
in  one  town  and  maintaining  an  office  in  another. 

36  Tex.  Or.  480-482,  38  S.  W.  39,  KELLT  y.  STATE. 

Upon  Objection  That  Complaint  was  Sworn  to  before  assistant 
county  attorney,  it  will  be  presumed,  in  absence  of  evidence,  that  he 
possessed  all  qualifications  prescribed  by  law  for  such  officer. 

Approved  in  Copeland  v.  State,  36  Tex.  Cr.  576,  38  S.  W.  210,  re- 
affirming rule;  Kelly  v.  State  (Tex.  Cr.),  38  S.  W.  1150,  Kelly  v. 
fitate  (Tex.  Cr.),  38  S.  W.  1150,  Moore  v.  State  (Tex.  Cr.),  38  S.  W. 
1150,  and  Crook  v.  State  (Tex.  Cr.),  38  S.  W.  1149,  all  sustaining  con- 
viction in  companion  cases  on  authority  of  cited  case. 

Oounty  Attorney  has  No  Authority  to  Dismiss  prosecution  except 
upon  compliance  with  article  37  of  Code  of  Criminal  Procedure,  and 
upon  consent  of  presiding  judge,  which  must  be  incorporated,  with 
reasons  therefor,  in  judgment  of  dismissal. 

Approved  in  Ex  parte  Greenhaw,  41  Tex.  Cr.  283,  53  S.  W.  1026, 
reaffirming  rule;  Tullis  v.  State  (Tex.  Cr.),  52  S.  W.  84,  86,  agreement 
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to  turn  state'!  evidence  not  binding  where  made  without  consent  of 
judge. 

PUa  in  B«r  fletting  Up  Agraemeiit  by  County  Atloznoy  to  dismise 
prosecution  is  worthless  unless  it  shows  compliance  with  requirements 
of  article  37  of  Code  of  Criminal  Procedure. 

Beaffirmed  in  Maeyers  ▼.  State  (Tex.  Cr.),  49  S.  W.  382. 

Distinguished  in  Ex  parte  Isbell,  48  Tex.  Cr.  253,  89  S.  W.  146^ 
holding  that  relator  is  entitled  to  his  discharge  notwithstanding  the 
reasons  for  county  attorney's  dismissal  did  not  appear  in  judgment  of 
dismissal  as  required  by  article  37,  Code  of  Criminal  Procedure. 

Miscellaneous. — ^Moore  ▼.  State  (Tex.  Cr.),  38  S.  W.  357,  deciding 
propositions  not  stated  on  authority  of  principal  case. 

36  Tex.  Or.  482,  88  a  W.  43,  EX  PABTE  JAPAN. 

Miscellaneous.--Cited  in  Ex  parte  Windsor  (Tex.  Cr.),  78  S.  W. 
&10,  to  point  that  writ  of  habeas  corpus  can  only  be  granted  in 
extraordinary  eases,  where  the  remedy  at  law  is  not  adequate. 

36  Tez.  Or.  488-492,  38  S.  W.  179,  JANTJABT  t.  STATE. 

Miaeelkineous. — Cited  in  Barnes  ▼.  State,  47  Tex.  Cr.  464,  83  S.  W. 
1125,  to  point  in  prosecution  for  aggravated  assault  that  county 
judge  who  was  interested  in  divorce  proceedings  between  prosecutrix 
and  dfefendant  was  disqualified. 

36  Tez.  Or.  496-600,  38  &  W.  44,  KOUiBB  ▼.  STATE. 

A  Oontinoance  Should  bo  Granted  to  Obtain  Absent  Witness  whose 
testimony  would  be  material  to  issue  of  self-defense  where  defendant 
by  his  own  testimony  raises  that  issue. 

Approved  in  Askew  v.  State,  47  Tex.  Cr.  365,  83  S.  W.  707,  follow- 
ing rule. 

Declarations  of  Defendant  Made  While  Going  After  Gun  that  he 
was*  not  going  to  kill  deceased  are  admissible  as  part  of  res  gestae. 

Approved  in  Smith  v.  State,  46  Tex.  Cr.  284,  108  Am.  St.  Bep.  991, 
81  S.  W.  943,  holding  where  state  proposes  to  show  criminal  intent 
against  one  procuring  arms  that  appellant  can  explain  why  he  secured 
the  arms  and  what  he  intended  to  do  with  them. 

MiboellaneouB.— Butler  v.  State  (Tex.  Cr.),  38  S.  W.  47,  referring 
historically  to  certain  facts  as  occurring  on  the  trial  of  cited  case. 

36  Tez.  Or.  505-^533,  38  8.  W.  40,  ISAACS  ▼.  STATE. 

Where  Indictment  for  Murder  Contains  Three  Counts  dharging  de> 
fendant  as  principal  and  as  accomplice,  general  verdict  of  guilty  i&; 
sufficient,  and  may  be  referred  to  count  sustained  by  proof. 

Approved  in  McKinney  v.  State,  43  Tex.  Cr.  388,  66  S.  W.  769,  re- 
affirming rule;  Dent  v.  State,  43  Tex.  Cr.  148,  65  S.  W.  632,  arguendo- 
that  alibi  of  one  accused  as  accessory  to  crime  charged  in  such  an 
indictment  must  cover  all  three  counts. 

No  Charge  upon  OlrcunutanUal  Evidence  is  necessary  on  trial  for 
murder  where  evidence  shows  conspiracy  to  rob  express-car,  and  cour 
feesion  of  one  of  conspirators  is  that  he  was  present  at  killing,  and 
defendant  confesses  that  one  of  parties  with  whom  he  conspired  was- 
present  at  killing. 

Approved  in  Stevens  v.  State,  42  Tex,  Cr.  172,  59  S.  W4  548,  limit- 
ing dedarations  of  conspirator  to  those  adopting  the  conspiracy. 
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Proof  That  Four  Men  luid  Bidden  Eighty  Iffiles,  armed  to  teeth,  for 
purpose  of  robbing  express  agent,  had  sorrounded  office  and  that 
when  deceased  went  to  door  and  spoke  to  one  of  men  he  was  shot 
and  killed,  shows  homicide  in  perpetration  of  robbery. 

Approved  in  Gay  v.  State,  40  Tex.  Or.  260,  49  S.  W.  017,  murder  in 
perpetration  of  robbery  nuy  be  shown  under  indictment  for  murder 
with  express  malice^  Bee  notes,  90  Am.  St.  Bep.  580;  63  L.  B.  A. 
372,  401. 

Where  Defendant's  Oo-conspiratoxB  Hired  Others  to  Oommlt  Orlma 
which  resulted  in  murder  he  is  liable  to  same  extent  as  if  he  had 
made  agreement  with  them  himself. 

See  note,  68  L.  B.  A.  201,  207. 

Miscellaneous.— Dent  v.  State,  43  Tex.  Or.  140,  145,  65  8.  W.  628, 
631,  referred  to  for  more  detailed  facts  as  to  the  transaction  at  issue 
in  case  at  bar. 

36  Tex.  Or.  633^36,  38  a  W.  171,  HATS  t.  8TATR 

On  Trial  for  Burglary,  Where  Pistol  Stolen  was  found  on  defend- 
ant when  he  was  arrested  and  he  claimed  to  have  bought  same  from 
Seeley,  charge  is  proper  that  defendant  should  be  acquitted  upon 
reasonable  doubt  as  to  truth  of  his  explanation,  or  as  to  whether  or 
not  he  got  pistol  from  person  other  than  prosecuting  witness. 

Approved  in  Berry  ▼.  State,  37  Tex.  Or.  46,  38  S.  W.  813,  reyersing 
conviction  for  cattle  theft  for  erroneous  charge  on  explanation  of 
possession. 

On  Trial  for  Burglary,  Where  Defendant  Explained  recent  posses- 
sion upon  basis  of  purchase,  charge  is  sufficient  which  authorizes 
acquittal  if  jury  believed  that  defendant  bought  stolen  goods,  or  had 
reasonable  doubt  concerning  matter. 

Approved  in  Ford  v.  State,  41  Tex.  Or.  4,  51  8.  W.  936,  reaffirming 
rule;  Benson  v.  State  (Tex.  Or.),  69  3.  W.  166,  holding  pn  prosecu- 
tion for  theft,  where  the  defense  was  that  accused  had  won  the 
money  alleged  to  have  been  stolen,  and  he  claimed  he  had  made  such 
explanation  when  arrested,  the  court  having  charged  on  the  defense, 
tha/t  it  was  not  error  not  to  charge  on  the  explanation;  Sisk  v.  State 
(Tex,  Or.),  42  S.  W.  987,  where  defense  is  based  on  facts  involved 
in  explanation,  charge  thereon  need  not  go  to  explanation  itself. 

36  Tex,  Or.  535-536,  38  S.  W.  174,  ALSUP  ▼.  STATE. 

Judicial  Knowledge  will  be  Taken  of  Contraction,  derivation  and 
corruption  of  names. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  53  S.  W.  862,  holding 
"Lou"  is  an  abbreviation  of  ''Lula." 

36  Tex.  Or.  536-540,  38  S.  W.  188,  OALLAGHAN  ▼.  STATE. 

Indictment  Ohargring  Defendant  With  Keeping  Theater  Where 
Liquor  Sold  and  that  he  employed  lewd  women  therein  is  sufficient 
to  charge  keeping  of  disorderly  house. 

See  note,  18  L.  B.  A.  (n.  s.)  700. 

36  Tex.  Or.  540--547,  38  S.  W.  185,  BAILEY  ▼.  STATE. 

To  Oonstitute  Orime  of  Seduction  It  is  Sufficient  if  Promise  to 
marry  was  moving  cause  of  intercourse,  and  where  parties  were  en- 
gaged it  is  unneceesary  that  promise  shall  have  been  repeated  at  time 
carnal  knowledge  was  gained. 
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Approved  in  Fine  v.  State,  45  Tex.  Cr.  291,  77  S.  W.  807,  following 
role;  Muhlhauae  ▼.  State,  56  Tex.  Cr.  292,  119  S.  W.  868,  holding 
apon  trial  for  seduction  where  the  evidence  suggested  not  only  a  con- 
ditional promise  of  marriage  but  one  bas^d  upon  lust  that  the  court 
should  have  submitted  special  requested  charges  on  that  phase  of 
the  evidence;  Spenrath  v.  State  (Tex.  Cr.),  48  S.  W.  1^3,  an  agree- 
ment to  marry  prosecutrix  "if  anything  should  go  wrong"  is  not  se- 
duction; Merrell  v.  State,  42  Tex.  Cr.  26,  57  a  W.  291,  it  is  sufficient 
if  the  intercourse  was  under  promise  to  marry  in  the  future.  See 
note,  76  Am.  St.  Bep.  675. 

86  Tex.  Or.  547-548,  38  a  W.  173,  DABBT8HIBE  ▼.  STATE. 

On  Oross-ezamliiation  of  Defendant  Witneos  it  is  permissible  for 
state  to  prove  thAt  he  has  served  term  in  penitentiary. 

Reaffirmed  in  Keaton  v.  State,  41  Tex.  Cr.  631,  57  S.  W.  1123.  See 
note,  82  Am.  St.  Bep.  37. 

36  Tez.  Or.  543^52,  38  8.  W.  174,  DAVIS  T.  STATE. 

On  Trial  for  Sednction,  Where  Prosecntrlz  is  enceinte  and  attri- 
butes her  condition  to  intercourse  with  defendant  in  December  and 
October,  it  is  proper,  as  laying  predicate  for  her  impeachment,  to 
ask  her  on  cross-examination  if  she  had  not  had  intercourse  with 
another  man  at  Dallas'  in  December  and  later  told  that  she  had  gotten 
in  family  way  then. 

See  note,  14  L.  B.  A.  (n.  s.)  729,  7d<2. 

Distinguished  in  Bodes  v.  State,  38  Tex.  Cr.  3^,  42  S.  W.  990, 
evidonoe  that  prosecutrix  in  prosecution  for  fornication  had  inter- 
course with  others  about  the  samo  time  is  properly  excluded. 

In  ProBecution  for  Seduction  Letters  Written  by  Prosecutrix  to 
another  man  are  admissible  in  evidence  for  purpose  of  shedding  light 
upon  her  chastity  at  time  of  alleged  seduction  and  also  for  purpose 
of  discrediting  her  testimony. 

Approved  in  Nolan-  v.  State,  48  Tex.  Cr.  438,  88  S.  W.  243,  follow- 
ing rule.    See  note,  82  Am.  St.  Bep.  49. 

36  Tez.  Or.  652--564,  38  8.  W.  183,  OABVEB  ▼.  STATE. 

Error  in  Improper  Argument  by  Counsel  is  cured  by  action  of  court 
in  reprimanding  counsel,  withdrawing  remarks  from  consideration  of 
jury,  and  instructing  that  same  be  disregarded. 

Approved  in  Monticue  v.  State,  40  Tex.  Cr.  531,  51  S.  W.  236,  dis- 
trict attorney's  offer  to  prove  that  witness  was  a  prostitute,  is  harm- 
less where  court  instructed  jury  to  disregard  it.  See  note,  46  L.  B. 
A.  649. 

36  Tez.  Cr.  555-562,  38  B.  W.  186^  HABDOASTLE  ▼.  STATE. 

Insulting  Conduct  Toward  Female  Belative  cannot  be  Oonaidered 
as  adequate  cause  to  reduce  killing  to  manslaughter,  but  can  only  be 
looked  to  in  determining  whether  homicide  was  committed  upon  im- 
plied or  express  malice. 

See  note,  92  Am.  St.  Bep.  217. 

Insulting  Conduct  Toward  Female  BelatlTs  Which  has  Ceased  to 
be  adequate  cause  because  of  subsequent  meeting  of  parties  cannot 
be  coupled  with  other  insults  afterward  indulged  in  by  deceased  to 
defendant  to  reduce  killing  to  manslaughter. 

See  notes,  5  L.  B.  A.  (n.  s.)  812;  4  L.  B.  A.  (n.  s.)  105. 
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To  Reduce  Killing  to  Manalanghter  Becanae  of  Xnsolt  to  Female 
BelatiTe,  killing  must  occur  at  first  meeting  eiter  defendant  informed 
of  insult. 

See  note,  4  L.  B.  A.  (n.  6'.)  164. 

36  Tex.  Or.  663-566,  38  8.  W.  184,  BODaEBS  T.  STATB. 

On  Motion  for  New  Trial,  Continuance  will  l>e  Held  to  have  been 
properly  refused  wihere  aim  was  to  adduce  testimony  impeaching 
prosecutor,  no  predicate  haying  been  laid  therefor. 

Reaffirmed  in  Martin  y.  State  (Tex.  Or.),  53  S.  W.  M9.  Approved 
in  Powell  y.  State,  49  Tex.  Cr.  474,  93  S.  W.  545,  holding  continuance 
was  properly  refused  when  absent  witness  could  only  be  used  to  im- 
peach state's  witness. 

Charge  upon  Circumstantial  Evidence  is  required  only  in  cases  in 
which  conviction  is  dependent  entirely  upon  such  evidence. 

Approved  in  Pace  v.  State,  41  Tex.  Cr.  208,  51  S.  W.  954,  law  of 
circumstantial  evidence  should  be  charged  only  where  case  depends 
upon  such  evidence.    See  note,  69  L.  B.  A.  203. 

Charge  on  Circumstantial  Evidence  in  Theft  is  not  Bequired  if  a 
taking  is  shown  by  positive  testimony. 

Approved  in  Worsham  v.  State,  56  Tex.  Cr.  250,  120  S.  W.  443,  fol- 
lowing rule. 

36  Tez.  Cr.  666-660,  38  8.  W.  169,  BUFFIN  ▼.  STATE. 

Party  Offering  or  Paying  Bribe  la  an  Accomidice  in  the  crime  to 
the  cusceptor. 
See  note,  96  Am.  St.  Bep.  176. 

Miscellaneoofl.— Cited  in  State  v.  Butler,  178  Mo.  3^7,  77  S.  W. 
57*5,  to  point  that  there  can  be  no  bribery  of  an  official  to  do  a 
particular  act,  unless  the  law  requires  or  imposes'  upon  him  the  duty 
to  act. 

86  Tez.  cr.  674-676,  38  8.  W.  209,  MOOBE  ▼.  STATE. 

Bill  of  Exceptions  to  Exclusion  of  Proof  of  names  of  private  prose- 
cutors pn  trial  for  gaming  shows  no  error  where  it  does  not  disclose 
that  it  could  have  been  proved  that  any  of  jurors  or  their  relatives 
were  interested  in  prosecution. 

Approved  in  McGee  v.  State,  3'7  Tex.  Cr.  660,  40  S.  W.  967,  reaf- 
firming rule;  King  v.  State,  50  Tex.  Cr.  322,  97  S.  W.  489,  holding 
in  prosecution  for  violation  for  local  option  law  where  it  appeared 
that  two  of  the  impaneled  jurors  were  members  of  a  committee  who 
had  employed  counsel  to  prosecute  violations  of  local  option  law  that 
there  was  no  error  in  not  excusing  jurors;  Barkman  v.  State  (Tex. 
Cr.),  52  S.  W.  71,  defendant  may  inquire  of  proposed  jurors  and  of 
witnesses  whether  they  have  subscribed  to  prosecuting  fund;  Carlisle 
V.  State  (Tex.  Cr.),  56  S.  W.  366,  Jemigan  v.  State  (Tex.  Cr.),  63 
S.  W.  56e,  and  Haynes  v.  State  (Tex.  Cr.),  56  S.  W.  924,  all  holding 
bill  of  exceptions*  must  show  what  witness'  answer  would  have  been. 

Miscellaneous. — Moore  v.  State  (Tex.  Cr.),  38  8.  W.  366,  357,  Crook 
V.  State  (Tex.  Cr.),  38  S.  W.  1149,  Moore  v.  State  (Tex.  Cr.),  38  S. 
W.  1150,  and  Copeland  v.  State,  36  Tex.  Cr.  576,  38  a  W.  210,  all 
referring  to  cited  ca&e  as  companion  case  and  as  decisive  of  cases 
at  bar  without  stating  direct  application. 
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86  Tez.  Or.  676-^8,  88  8.  W.  189,  OOPELAND  T.  STATE. 

Eridanc*  Sbawinff  ^^Ong^  Oaiiw  at  Whldi  ExMMtor  played  against 
many;  receiving  bets  and  paying  leases  out  of  fund  kept  before  him 
on  table,  ehows  banking  game. 

Approved  in  Mohan  ▼.  State,  42  Tex.  Or.  412,  60  S.  W.  553,  instance 
where  crap  game  was  held  a  table  or  banking  game;  Crook  v.  State 
(Tex.  Cr.))  38  S.  W.  1149,  sustaining  conviction  on  authority  of  cited 
ca&'e  being  companion  case.  See  notes,  61  Am.  St.  Bep.  849;  121  Am. 
St.  Bep.  701. 

86  Tez.  Or.  578-681,  37  8.  W.  736^  38  8.  W.  197,  MOSELET  ▼.  STATE. 

On  Trial  for  Eeceivlng  Stolen  Horse^  it  is  error  for  court  to  fail 
to  restrict  purpose  of  evidence  as  to  saddle  and  bridle,  also  stolen,, 
received  with  horse. 

Approved  in  Winfrey  v.  State,  41  Tex.  Cr.  540,  56  S.  W.  920,  Wil- 
son V.  State,  37  Tex.  Gr.  385,  39  S.  W.  373,  both  holding  where  testi- 
mony cannot  be  used  for  purpose  other  than  impeachment,  court  need 
not  restrict  it;  Carroll  v.  State  (Tex.  Cr.),  58  S.  W.  340,  instance 
where  failure  to  limit  fact  that  prisoner,  who  was  on  trial  for  burn- 
ing the  jail,  was  confined  on  charge  of  burglary  was  no  error;  Ogle 
V.  State  (Tex.  Cr.),  58  S.  W.  1005,  where  testimony  could  not  only 
serve  purpose  of  impeachment,  it  need  not  be  limited;  Price  v.  State 
(Tex.  Cr.),  65  S.  W.  909,  arguendo  while  holding  where  fact  of  de- 
fendant's adultery  with  wife  of  deceased  had  nothing  to  do  with 
motive  for  homicide,  it  should  be  excluded.    See  note,  62  L.  B.  A.  352. 

Oonrt  Is  Only  Beqnired,  in  the  Charge,  to  Limit  and  Bestrlct  Evi- 
dence of  contemporaneous  thefts  where  the  character  of  the  property 
thus  taken  is  such  that  the  jury  might  convict  for  such  contem- 
poraneous crime. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  359,  120  S.  W.  462,  Long 
V.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  Sue  v.  State,  52  Tex.  Cr.  129, 
105  S.  W.  808,  and  Brittain  v.  State,  47  Tex.  Cr.  603,  85  S.  W.  281, 
all  following  rule. 

36  Tez.  Cr.  582-589,  87  8.  W.  741,  38  8.  W.  168»  FBT  ▼.  STATE. 

Where  Indictment  Contains  Oood  and  Bad  Connts,  and  no  objection 
is  made  either  to  counts  or  to  admission  of  evidence,  general  verdict 
of  guilty  can  be  applied  to  good  counts. 

BeaflSrroed  in  McMurtry  v.  State,  38  Tex.  Cr.  524,  43  8.  W.  1012. 
Approved  in  Manning  v.  State,  46  Tex.  Cr.  332,  81  a  W.  960,  holding 
where  either  of  the  assignments  of  perjury  was  material  and  proof 
was  sufficient  to  sustain  either  of  the  material  assignments  that  a 
general  verdict  will  not  be  disturbed  although  immaterial  assign- 
ments may  have  been  submitted  to  jury.  See  note,  124  Am.  St.  Bep. 
676. 

Assignment  for  Perjury  Based  npon  Testimony  of  Defendant  before 
grand  jury  is  defective  when  alleges  in  the  alternative  and  is  un- 
certain. 

Approved  in  Taylor  v.  State,  50  Tex.  Cr.  183,  95  S.  W.  120,  holding 
upon  trial  for  gaming  where  the  indictment  charged  defendant  in  the 
alternative  that  such  indictment  was  insufficient. 

MiBcellaneous.— McMurtry  v.  State,  38  Tex.  Cr.  523,  43  S.  W. 
1011,  distinguishing  cited  case  as  not  passing  on  question  as  to  suffi- 
ciency of  alkgation  of  time  in  the  indictment  therein. 
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86  Tez.  Cr.  589^97,  88  8.  W.  190,  GILL  t.  STATE. 

Oonvictioii  for  ICorder  Ib  not  8ai»ported  by  Evidenco  of  mere  Biml- 
larity  between  tracks  found  at  scene  of  killing  and  defendant's  shoes, 
of  vague  Ul-will  against  deceased,  against  whom  many  persons  are 
shown  to  hare  borne  ill-will,  and  that  killing  was  with  gun  of  same 
gauge  as  defendant's. 

Approved  in  Smith  ▼.  State,  45  Tex.  Cr.  411,  77  S.  W.  455,  and 
Parker  v.  State,  46  Tex.  Cr.  464,  108  Am.  St.  Bep.  1021,  80  S.  W. 
1009,  both  holding  that  unless  witness  details  sufficient  facts,  in 
order  to  give  his*  opinion  to  the  jury  as  to  the  similarity  of  tracks 
made  upon  ground  at  the  locus  in  quo  and  those  known  to  be  made 
by  accused,  his  testimony  giving  such  opinion  is  inadmissible;  Cox 
V.  State  (Tex.  Or.),  59  S.  W.  904,  reversing  conviction  for  placing 
obstruction  on  railroad  track  based  principally  upon  foot-prints. 

Distinguis-hed  in  Poreh  v.  State,  50  Tex.  Cr.  342,  99  S.  W.  106,  hold- 
ing evidence  of  tracks  going  and  coming  from  scene  of  homicide  and 
identification  of  same  admissible. 

Witness  cannot  be  Impeached  by  Contradictory  Statements  unless 
statements  denied  were  injurious  to  party  introducing  witness. 

BeafiSjmed  in  Ware  v.  State,  49  Tex.  Cr.  416,  92  S.  W.  1094;  Scott 
v.  State  (Tex.  Cr.),  47  S.  W.  53Q.  Approved  in  Jenkins  v.  State,  45 
Tex.  Cr.  179,  75  S.  W.  314,  holding  that  the  statement  of  a  witness  as 
to  his  opinion  that  Mexicans  committed  the  murder,  not  being  legiti- 
mate evidence,  was  a  matter  upon  which  he  could  not  be  impeached; 
dissenting  opinion  in  Southworth  v.  State,  52  Tex.  Cr.  537,  109  S. 
W.  1<36,  majority  holding  in  prosecution  for  violation  of  local  option 
law  where  defendant  had  testified  he  had  never  kept  intoxicating 
liquors  that  there  was  no  error  in  permitting  state  to  introduce  testi- 
mony that  six  weeks  after  the  alleged  sale  officers  seized  quantity  of 
liquor  in  possession  of  defendant  for  purpose  of  impeachment. 

Distin^ished  in  Connell  v.  State,  45  Tex.  Cr.  160,  75  S.  W.  519, 
holding  testimony  of  mother  that  feeling  between  father  and  son  had 
always  been  friendly,  was  a  statement  of  a  material  fact  upon  which 
he  could  be  impeached. 

No  Error  for  Begular  District  Judge  to  Hear  Defendant's  Motion 
for  new  trial  where  special  judge  presided  and  conducted  trial. 

Approved  in  Texas  etc.  By.  Co.  v.  Voliva,  41  Tex.  Civ.  19,  91  S.  W. 
355,  holding  although  a  case  has  been  tried  by  one  special  judge,  an- 
other and  different  special  judge  may  hear  a  motion  for  new  trial. 

Miscellaneous.— Gill  v.  State  (Tex.  Cr.),  48  S.  W.  1118,  referring 
historically  to  former  appeal. 

36  Tex.  Cr.  597-^0,  38  a  W.  198,  WABE  ▼.  STATE. 

Wben  Defendant  Takes  Stand  in  His  Own  Behalf,  he  puts'  himself 
in  same  but  no  worse  position  as  any  other  witness. 

Approved  in  Dickey  v.  State  (Tex.  Cr.),  56  S.  W.  628,  reaffirming 
rule;  Bearden  v.  State,  44  Tex.  Cr.  583,  73  S.  W.  19,  holding  on  trial 
for  murder  that  the  credibility  of  defendant,  who  testified  in  his  own 
behalf,  may  be  attacked  by  showing  that  at  one  time  he  had  been 
indicted  for  cattle  theft;  Johnson  v.  State,  43  Tex.  Cr.  478,  66  S.  W. 
846,  it  is  improper  to  ask  defendant  on  cross-examination  whether  he 
denied  his  identity  while  under  arrest  where  he  was  not  warned. 

It  Is  Permissible,  When  Tending  to  Establisb  Identity,  or  to  de- 
velop res  gestae,  or  to  show  system  in  crime,  to  prove  extraneous 
crimes,  or  legal  accusations  theroof. 
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Approved  in  Brown  ▼.  State  (Tex.  Cr.),  5&  S.  W.  1119,  sustaining 
sdmlssion  of  evidence  as  to  theft  of  saddle  contemporaneoablj  with 
that  of  the  horse  at  bar.    See  note,  62  L.  B.  A.  232. 

On  Trial  for  Burglary,  It  is  Error  to  Admit  Evidence  of  crimes 
nneonnected  with  that  charged,  and  shedding  no  light  thereon. 

Approved  in  Saldiver  v.  State,  55  Tex.  Cr.  178,  115  S.  W.  585,  fol- 
lowing rule;  Gonzales  v.  State,  54  Tex.  Cr.  232,  112  S.  W.  942,  hold- 
ing on  trial  for  perjury  where  a  state's  witness  denied  on  cro6B-ex- 
amination  that  he  was  living  in  adultery,  that  there  was  no  error 
in  not  permitting  defendant  to  prove  th»t  he  was;  Lee  v.  State,  45 
Tex.  Cr.  52,  53,  73  S.  W.  407,  406,  holding  on  trial  for  violation  of 
local  option  it  is  inadmissible  to  prove  by  defendant,  on  his  cross- 
examination,  that  Mveral  months  prior  to  this  prosecution  he  had 
pleaded  guilty  to  similar  offense;  Stewart  v.  State  (Tex.  Cr.),  67  S. 
W.  107,  where  in  theft  case  defendant  on  cross-examination  stated  he 
had  been  three  times  previously  indicted  for  theft,  he  could  show  he 
had  been  acquitted  twice  and  that  third  caee  had  been  dismissed, 
but  he  could  not  go  into  details'  thereof;  Barkman  v.  State  (Tex.  Cr.), 
52  S.  W.  71,  refusing  evidence  of  another  homicide  for  which  defend- 
ant was  never  indicted.    See  note,  62  L.  B.  A.  237. 

State  cannot,  on  Oross-examlnation  of  Defendant^  or  by  other  wit- 
neeses,  prove  that  defendant  has  been  accused  of  other  erimes  uncon- 
nected with  that  charged,  or  prove  details  thereof. 

Approved  in  Bed  v.  State,  39  Tex.  Cr.  422,  46  S.  W.  412>  following 
rule;  Brown  v.  State,  54  Tex.  Cr.  131,  112  S.  W.  83,  holding  reversible 
error  to  allow  state  upon  cross-examination  to  go  into  details  of  prior 
difficulty  and  then  produce  other  witnesses  to  contradict  defendant's 
testimony  thereon. 

An  Impeaching  Witness  may  Testify  That  Defendant  ia  Unworthy 
of  belief  on  his  oath. 

See  note,  82  Am.  St.  Bep.  28. 

Miecellaneous. — Cited  in  Ison  v.  State,  52  Tex.  Cr.  439,  107  S.  W. 
351,  to  point  that  upon  trial  for  violation  of  local  option  law,  it  was 
error  to  admit  testimony  that  prosecuting  witnesses  were  arrested  for 
drunkenness  after  having  been  in  defendant's  place  of  business,  to 
show  that  the  drinks*  sold  were  intoxicating  where  evidence  showed 
such  witnesses  had  also  obtained  liquor  elsewhere. 

86  Tex.  Or.  600-601,  38  a  W.  196,  BOOTH  ▼.  STATE. 

Under  Indictment  Charging  Forgery  of  Instrument  purporting  to 
be  act  of  "McClure,"  instrument  purporting  to  be  act  of  "McClnre 
and  Thompeon"  is  not  admissible  in  evidence. 

Approved  in  Thompeon  v.  State  (Tex.  Cr.),  38  8»  W.  1151,  revers- 
ing conviction  on  authority  of  cited  case,  being  a  companion  to  case 
at  bar;  Flournoy  v.  State  (Tex.  Cr.),  5^  S.  W.  903,  witness  cannot 
be  impeached  by  inquiry  as  to  accusations  against  her  not  merged 
into  prosecutions;  Bed  v.  State,  30  Tex.  Cr.  422,  46  S.  W.  412^ 
arguendo. 

Purposes  and  Tenor  Olansa  In  Indictment  must  Agree  or  the  vari- 
ance will  be  fatal. 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  39,  90  S.  W.  308,  holding 
in  prosecution  for  forgery  fatal  variance  between  purpose  clause 
which  alleged  it  to  be  the  act  of  J.  C.  and  tenor  clause  which  alleged 
such  forgery  to  be  act  of  J.  C.  and  S.  C.  T;  Black  v.  State,  46  Tex. 
Cr.  110,  79  S.  W.  309,  holding  in  prosecution  for  forgery  fatal  vari- 
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anee  between  purpose  clause  which  alleged  the  false  instrument  to 
be  the  act  of  H.  C.  Hayneft  and  tenor  clause  which  alleged  it  to  be 
act  of  H.  G.  Haygens. 

96  Tez.  Or.  601-606,  38  8.  W.  204,  BUBNB  ▼.  STATE. 

Where  Offense  Described  In  Article  169  of  Penal  Oode  of  carrying 
pistol  within  half  mile  of  polling  place  on-  election  day  is  complete, 
it  is  punishable,  though  at  same  time  defendant  committed  offense  de- 
scribed in  article  340. 

Approved  in  Nichols  v.  State,  37  Tex.  Cr.  617,  40  S.  W.  502,  con- 
Tiction  for  displaying  pistol  near  residence  is  no  bar  to  prosecution 
for  carrying  a  pistol  on  and  about  defendant's  person. 

36  Tex.  or.  606-618,  38  S.  W.  48,  BATSOK  T.  STATE. 
Where  Witness  has  Testified  and  Subsequently  Issue  Is  Made  as'  to 

his  disqualification  by  parol  proof  that  he  is  convicted  felon,  and 
eourt  admits  such  evidence  with  statement  that  it  can  only  go  to  his 
credit  as  witness,  and  refuses  to  exclude  his  testimony,  there  is  no 
error. 

Approved  in  Mitchell  v.  State,  48  Tex.  Cr.  534,  89  S.  W.  646,  hold- 
ing in  prosecution  for  a  disturbance  of  the  peace,  a  former  convic- 
tion of  being  drunk  in  public  place  at  same  time  and  place  could  not 
be  pleaded  in  bar;  Wines  v.  State  (Tex.  Cr.),  66  S.  W.  788,  holding 
it  proper  for  state  to  show  that  competency  of  witness  has  been  re- 
stored by  a  pardon. 

36  Tex.  Or.  621-623,  38  S.  W.  203,  OBTEB  ▼.  SUtA. 

Oanse  Dismissed  Because  of  Insufficient  Becognizance  on  appeal 
will  be  granted  rehearing  upon  showing  that  insufficiency  arose 
from  clerical  error  of  clerk  in  copying  same  into  record. 

Distinguished  in  Cannady  v.  State,  37  Tex.  Cr.  125,  38  S.  W.  10O4, 
a  defective  recognizance  cannot  be  corrected  by  affidavit  of  an  of- 
ficer. 

Unless  a  Becognizance  on  Appeal  Binds  the  Appellant  "to  abide 
the  judgment  of  the  court  of  criminal  appeals  of  the  state  of  Texas 
in  this  case"  it  is  wholly  insufficient. 

Approved  in  Brock  v.  State  (Tex.  Cr.),  72  S.  W.  599,  Page  v.  State 
(Tex.  Cr.),  72  S.  W.  1134,  Bradley  v.  State  (Tex.  Cr.),  72  S.  W.  1133, 
Mason  v.  State  (Tex.  Cr.),  74  S.  W.  26,  Heinen  v.  State  (Tex. 
Cr.),  74  S.  W.  776,  Mallard  v.  State  (Tex.  Cr.),  83  S.  W.  1115,  Arm- 
strong V.  State  (Tex.  Cr.),  77  S.  W.  446,  Fortenberry  v.  State  (Tex. 
Cr.),  72  S.  W.  586,  Fortenberry  v.  State,  33  Tex.  Cr.  536,  72  S.  W. 
588,  and  Adams  v.  State,  44  Tex.  Cr.  535,  72  S.  W.  588,  all  following 
rule;  Bussell  v.  State  (Tex.  Cr.),  84  S.  W.  589,  holding  a  bond  on 
appeal  not  stating  as  required  by  statute  the  "place"  of  holding  court 
is  insufficient. 

36  Tez.  Or.  624-631,  38  8.  W.  206,  44  L.  B.  A.  694,  UPOHUKCH  ▼. 
STATE. 

On  Trial  for  Felony,  Before  Oonrt  can  Dlaeluurgis  Jury,  because  of 
sieknees  of  juror,  or  other  circumstance,  under  article  737,  Code  of 
(Triminal  Procedure,  there  must  be'  judicial  ascertainment  of  such 
sickness  or  circumstance  in  open  court  in  presence  of  accused. 

Approved  in  Bland  v.  State,  42  Tex.  Cr.  286,  59  S.  W.  1120,  re- 
affirming rule;  Chapman  v.  State,  42  Tex.  Cr.  138,  57  S.  W.  966,  re- 
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versing  homicide  conviction  where  court;  in  sbeence  of  defendast, 
for  three  weeks  previaus  to  trial,  read  lecture  to  jurors,  ridiculing 
"hip-pocket  movement"  defense  and  usual  arguments  on  reasonable 
doubt. 

Plea  of  Former  Jeopardy,  Based  upon  Showing  that  court  dis- 
charged juror  at  former  trial  after  state's  ease  was  all  in,  upon  ez 
parte  statement  out  of  court,  and  in  defendant's  absence,  that 
juror's  wife  was  sick,  and  upon  defendant's  refusal  to  proceed  with 
eleven  jurors,  discharged  jury  over  defendant's  objection,  is  good. 

Approved  in  Vela  v.  State,  49  Tex.  Or.  5&0,  95  S.  W.  531,  follow- 
ing rule.    See  notes,  58  L.  B.  A.  869;  56  L.  B.  A.  882. 

Distinguished  in  Woodward  v.  State,  42  Tex.  Or.  197,  199,  58  8.  W. 
138,  139,  serious  illness  of  child  of  juror  and  probability  of  its  dying 
justifies  a  discharge  of  jury  in  criminal  case,  which  does  not  operate 
as  bar  to  second  trial. 

36  Tex.  Or.  632-641,  86  S.  W.  587,  38  8.  W.  194,  MABTIN  T.  STATK 

Where  Defendant  Pleads  Guilty  Court  Should  Instnict  Jury  as  to 
the  elements  of  murder  of  the  first  and  if  necessary  murder  of  the 
second  degree. 

Distinguished  in  Murray  v.  State,  46  Tex.  Or.  402,  78  S.  W.  927, 
holding  on  a  plea  of  guilty  evidence  excludes  murder  in  the  second 
degree  but  shows  murder  in  first  degree  that  the  court  is  not  required 
to  charge  on  murder  in  second  degree. 

Corpus  Delicti  may  bo  Proven  by  the  Testimony  of  an  Accomplice 
corroborated  by  the  confession  of  appellant. 

Approved  in  Follis  v.  State,  51  Tex.  Or.  190,  101  a  W.  244,  fol- 
lowing rule. 

Plea  of  Guilty  is  a  Confession. 

Approved  in  Warren  v.  State  (Tex.  Or.),  68  S.  W.  276,  holding 
plea  of  guilty  admits  the  charge  in  the  indictment. 

Miscellaneous. — Brown  v.  State,  37  Tex.  Or.  107,  66  Am.  St.  Bep. 
798,  38  S.  W.  1010,  miscited;  Stullivan  v.  State,  47  Tex.  Cr.  619,  85  S. 
W.  812,  holding  that  it  was  not  necessary  for  court  to  instruct  jury 
that,  if  th«y  had  a  reasonable  doubt  as  to  the  guilt  of  defendant  they 
must  acquit  as  defendant  had  pleaded  guilty  and  his  innocence  waa 
not  an  issue. 
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37  Tez.  Or.  1-3,  38  S.  W.  792,  AYEBS  ▼.  STATE. 

Mere  Drawin^r  or  Passing  of  Check  upon  Bank,  without  repTe«»en- 
tatioxL  tliat  dmwer  had  funds  or  credits  at  bank  to  meet  it,  is  not 
swindling,  thought  no  such  fund  or  credit  is  there. 

Reaffirmed  in  Brown  v.  State,  37  Tex.  Ap.  107,  66  Am.  St.  Bep. 
798,  38  8.  W.  1010;  Blackwell  v.  State,  41  Tex.  Or.  105,  51  S.  W.  919, 
96  Am.  St.  Bep.  778.     See  note,  17  L.  B.  A.  (n.  s.)  245. 

A  Charge  That  "the  Giving  of  a  Check  upon,  a  Bank,  is  a  repre- 
sentation hj  the  maker  of  the  check  that  he  has  either  funds  or 
credit  at  such  bank  to  meet  such  a  check/'  is  on  the  weight  of  evi- 
dence. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  charge 
erroneous  that  singled  out  facts  in  such  a  manner  as  to  indicate 
opinion  of  court. 

37  Tez.  Cr.  3-5,  35  8.  W.  160,  38  &  W.  811,  WBIOHT  ▼.  STATE. 

Information  is  Fatally  Defective  Which  Does  not  Conclude  "against 
the  peace  and  dignity  of  the  state." 

Beaffirmed  in  Hardin  v.  State,  106  Ga.  387,  71  Am.  St.  Bep.  272, 
32  S.  E.  366. 

Statement  of  Facts  Signed  by  Attomeys  but  not  approved  by  court 
cannot  be  considered  on  appeal. 

Distingui6>hed  in  Guerrero  v.  State,  .41  Tex.  Cr.  163,  53  S.  W.  119, 
holding  signature  of  judge  sufficient  to  indicate  his  approval. 

It  Is  not  Necessary  to  Validity  of  Orders  entered  upon  minutes  of 
trial  court  that  same  be  signed  by  court. 

Beaffirmed  in  Norwood  v.  Snell,  95  Tex.  585,  68  S.  W.  774;  Lillard 
V.  State  (T«x.  Cr.),  53  S.  W.  125,  126. 

37  Tez.  Cr.  5-18,  38  &  W.  619,  MUNDINE  v.  STATE. 

Where  Party,  After  His  Mind  has  Become  Aroused  and  excited  by 
adequate  cause  allows  time  to  elapse  and  then  slays  his  offender, 
question  of  passion  and  cooling  time  is  for  jury. 

Beaffirmed  in  Castro  v.  State  (Tex.  Cr.),  40  S.  W.  987.  Approved 
in  Boss  V.  State,  53  Tex.  Cr.  279,  109  S.  W.  195,  where  defendant 
shortly  returned  and  renewed  difficulty  question  of  cooling  time  for 
jury;  Watson  v.  State,  50  Tex.  Cr.  174,  96  S.  W.  116,  court  should 
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not  have  limited  jury  in  determining  provocation  for  adequate  cause 
to  things  occurring  immediately  prior  to  killing.  See  note,  5  L.  B.  A. 
(n.  B.)   82e. 

Where  Illegal  Arrest  and  Violence  Used  arou&«  and  excite  mind  of 
party  so  that  he  is  incapable  of  cool  reflection,  and,  under  such  cir- 
cumstances he  slays  arree^ting  officer,  he  is  guilty  of  manslaughter. 

Approved  in  Mooney  v.  State  (Tex.  Cr.),  65  S.  W.  927,  holding  error 
not  to  charge  jury  on  isbue  of  manslaughter. 

Where  Court  After  Charging  npon  Self-defense,  charges  that  if  de- 
fendant went  to  complainant's  place  of  business  with  formed  intent 
to  kill,  and  there  provoked  difficulty  in  whieh  he  committed  assault 
with  intent  to  kill,  he  could  not  rely  upon  self-defense,  such  charge 
is  erroneous  in  that  it  fails  to  define  acts  which  might  have  such  effect. 

Approved  in  Matthews  v.  State,  42  Tex.  Cr.  51,  58  S.  W.  91,  hold- 
ing party  intending  to  provoke  difficulty  responsible  though  means 
not  reasonably  adapted  thereto. 

37  Tex.  Cr.  18-20,  38  8.  W.  800,  MOSELEY  ▼.  STATE. 

Where  Scire  Facias  on  Forfeited  Bail  Bond  alleges  that  bond  was 
executed  on  certain  day,  parol  evidence  is  inadmissible  that  it  waa 
executed  on  another  date. 

Approved  in  Hayden  v.  State  (Tex.  Cr.),  38  S.  W.  801,  variance 
between  date  of  bou-d  recited  in  scire  facias  and  one  offered  in  evi- 
dence is  fatal;  Lindsay  v.  State,  39  Tex.  Cr.  471,  46  a  W.  1046^ 
holding  bond  executed  on  Sunday  valid. 

Bail  Bond  Binding  Principal  to  Appear  before  court  at  time  when, 
no  court  could  be  legally  hoi  den,  is  vK)id. 

Approved  in  Granberry  v.  State,  55  Tex,  Or.  351,  116  S.  W.  595, 
where  bail  bond  did  not  state  before  which  particular  district  court 
principal  bound  to  appear,  there  being  two  such  courts  in  county,  it 
is  void. 

37  Tex.  Cr.  20-35,  38  a  W.  806,  FITZFATBICK  v.  STATE. 

Where  on  Cross-examination,  Defmdant  Brings  Oat  Connection  be- 
tween testimo-ny  of  witness  on  direct  examination  and  that  given  by 
him  at  preliminary  trial,  state  may,  on  redirect  examination,  bring 
out  remainder  of  testimony  on  point  of  question. 

Approved  in  Spangler  v.  State,  41  Tex.  Cr.  431,  55  8.  W.  329,  al- 
lowing witness  to  refresh  memory  by  reading  evidence  before  grand 
jury.     See  note,  82  Am.  St.  Rep.  59. 

Distinguished  in  Sylvester  v.  State,  46  Fla.  173,  35  So.  144,  witnew 
who  is  neither  unwilling  nor  hostile  cannot  be  asked  by  party  calling 
him,  for  purpoee  of  refreshing  memory  whetber  he  had  not  made 
certain  statements,  on  previous  examination. 

To  Call  a  Man  a  "Mother  F g  Son  of  a  Bitch**  is  not  an  insult 

to  female  relative,  and  cannot  reduce  killing  to  manslaughter. 

Approved  in  Driver  v.  State  (Tex.  Cr.),  65  S.  W.  629,  applying  rule 
to  words  "mother  and/ sister  riding  son  of  a  bitch.' 


If 


37  Tex.  Cr.  35-^6,  38  &  W.  772,  MTTiTiTni  ▼.  STATE. 

On  Trial  for  Violation  of  Local  OptlOD,  doctor's  preeeription  is 
palpable  fraud,  and  affords  defendant  no  protection,  where  it  was 
never  given  to  or  used  by  prosecutor,  but  was  obtained  by  defendant 
to  defeat  prosecution. 

Approved  in  Leach  t.  State  (Tex.  Cr.),  53  S.  W,  651,  arguendo, 
inferring  to  case  without  discussion. 
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87  Tex.  Cr.  36-S8,  38  8.  W.  801,  BICE  ▼.  STATE. 

Where  Offense  is  Defined  by  Statute,  all  eesential  elements  of 
offense  must  be  alleged  in  indictment. 

Approved  in  Osborn  v.  State,  42  Tex.  Cr.  558,  61  S.  W.  492,  in 
burglary  of  private  residence  fact  of  private  residence  must  be 
alleged. 

Where  Body  of  Statute  Creating  Offense,  or  enacting  clause,  con- 
tains exception,  indictment  charging  offense  must  negaitive  such  ex- 
ception; but  rule  is  different  where  exception  is  contained  in  sub- 
stantive clause  subsequent  to  enacting  clause. 

Approved  in  Huffman  v.  State,  56  Tex.  Cr.  145,  115  S.  W.  578,  ap- 
pl3ring  rule  to  information  in  prosecution  for  peddling  patent  medi- 
cine without  license;  Williams  v.  State,  37  Tex.  Cr.  242,  39  S.  W. 
665,  holding  negative  unnecessary  where  exception  contained  in 
separate  clause;  Williamson  v.  State,  41  Tex.  Cr.  464,  55  S.  W.  570, 
holding  indictment  without  negative  of  exception  insufficient. 

Indictment  Under  Article  633  of  Penal  Code  for  rape  of  female 
under  age  of  fifteen  is  fatally  defective  if  it  fail  to  allege  that 
female  was  not  wife  of  accused. 

Eeaffirmed  in  Bice  v.  State,  37  Tex.  Cr.  44,  38  S.  W.  806;  Edwards 
V.  State,  37  Tex,  Cr.  243,  39  S.  W.  368.  Approved  in  Young  v. 
Territory  of  Oklahoma,  8  Okl.  529,  58  Pac.  725,  holding  indictment 
for  assault  with  intent  to  rape  insufficient. 

Distinguished  in  Lenert  v.  State  (Tex.  Cr.),  63  S.  W.  564,  in  informa- 
tion against  married  woman  for  adultery,  husband's  name  not  neces- 
sary. 

37  Tez.  Or.  38-44,  38  S.  W.  803,  BICE  ▼.  STATE. 

Indictment  for  Bape  of  Female  Under  Age  of  Fifteen  should  nega- 
tive fact  that  prosecutrix  is  wife  of  accused. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W.  570, 
requiring  negative  of  sale  by  druggist  in  indictment  for  selling 
liquor  without  license;  Caidenas  v.  State  (Tex.  Cr.),  40  S.  W.  980, 
indictment  for  rape  of  female  over  fifteen  years  of  age  need  not 
allege  she  was  not  defendant's  wife;  Osborn  v.  State,  42  Tex.  Cr. 
558,  61  S.  W.  492,  requiring  indictment  for  burglary  of  private 
residence  to  state  fact  of  private  residence. 

In  Bape  Case  Where  Evidence  of  Pregnancy  Introduced,  and 
prosecutrix  tesitified  she  had  had  intercourse  with  no  one  but  de- 
fendant, witness  may  testify  he  saw  her  having  intercourse  with 
third  party. 

Approved  in  Knowles  v.  State,  44  Tex.  Cr.  327,  328,  72  S.  W. 
40O,  401,  following  rule.     See  note,  14  L.  R.  A.  (n.  s.)  723. 

In  Prosecution  for  Bape  of  Female  Under  Age  of  fifteen  years, 
where  age  was  in  issue,  witness  testifying  as  to  her  age  may  testify 
to  collateral  facts  tending  to  impress  upon  his  mind  facts  connected 
with  her  age  and  birth. 

Approved  in  Danley  v.  State,  44  Tex.  Cr.  429,  71  8.  W.  959,  fol- 
lowing rule.    See  note,  111  Am.  St.  Bep.  500. 

Testimony  of  Physician  Well  Acquainted  With  Prosecutrix  in  rape 
is  admissible  to  effect  that  at  time  of  act  of  intercourse,  judging 
from  her  size  and  physical  appearance  and  development,  she  was  of 
about  of  particular  age. 

Approved  in  Orscheln  v.  Scott,  90  Mo.  Ap.  363,  as  to  whether  age 
of  plaintiff  in  damage  suit  may  be  submitted  on  observation  of  jury 
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wlien  he  baa  been  before  them  aa  witnesa.    See  note,  111  Am.  St.  Sep. 
591« 

87  Tax.  Cr.  44-47,  88  8.  W.  812,  BEBBT  ▼.  STATE. 

Oil  TMal  for  Theft  of  Cattte,  It  ia  not  Upon  Weight  of  ETidenca  to 
charge  that  if  defendant  had  poeseeeion  of  stolen  property  and 
failed  to  acconnt  therefor,  then  before  jnrj  could  convict  upon  this 
cireamstanee  alone  they  must  be  satisfied  that  his  possession  in- 
volved assertion  of  property  by  defendant. 

Approved  in  Bobbs  v.  State,  51  Tex.  Or.  116,  100  S.  W.  948,  holding 
charge  in  murder  ease  that  if  jury  believed  defendant  bought  loaded 
cartridges  for  purpose  of  shooting  deceased,  etc.,  was  on  weight  of 
evidence;  Ford  v.  State,  41  Tex.  Cr.  4,  51  S.  W.  936,  sustaining  charge 
based  on  whether  goods  were  properly  obtained;  Johnson  v.  State, 
42  Tex.  Cr.  94,  58  S.  W.  64,  51  Ii.  R.  A.  272,  dissenting  opinion, 
majority  holding  charge  not  reviewable  where  not  objected  to. 

37  Tax.  Or.  47-50,  66  Am.  St.  Bep.  791,  38  &  W.  792,  DAVIS  v.  STATE. 

Threat  to  Arrest  Peraoii  for  an  Officer,  to  put  him  in  jail,  to  prose- 
cute him  for  sucfh  offense,  and  obtaining  money  thereby,  is  not  rob- 
bery under  Penal  Code,  article  857,  where  accused  kn«w  such  peibon 
was  guilty. 

Approved  in  Burnsidee  v.  State,  51  Tex.  Cr.  402,  102  S.  W.  120, 
applying  rule  to  indictment. 

To  Constitute  Bobbery  by  Tbreatenlng  to  Do  an  illegal  act  under 
Penal  Cod«,  article  857,  act  threatened  must  be  illegal. 

Approved  in  People  v.  Schmitz,  7  CaL  Ap.  369,  94  Pac.  419,  de- 
fining word  "unlawful"  as  used  in  Penal  Code,  section  519,  relating 
to  extortion.    See  note,  57  L.  R.  A.  445. 

37  Tex.  Or.  61-^,  38  8.  W.  613,  GRANDE  ▼.  STATE. 

Where  in  Trials  for  Theft  Facta  Bequire  Charge  upon  recent  pob- 
seesion  in  connection  with  explanation,  Emch  charge  should  be  care- 
fully framed  so  fis  nat  to  trench  upon  weight  of  evidence. 

Approved  in  Johnson  v.  State,  42  Tex.  Cr.  94,  58  S.  W.  54,  51 
Ii.  R.  A.  272,  dissenting  opinion,  majority  holding  charge  not  review- 
able where  not  properly  objected  to. 

Where  Defendant  is  Found  in  Possession  of  Recently  Stolen  Prop- 
erty and  gives  no  explanation  of  such  posseseion  court  cannot  charge 
on  such  phase  of  case. 

Approved  in  Davis  v.  State,  55  Tex.  Cr.  499,  117  S.  W.  162,  follow- 
ing rule. 

37  Tex.  Cr.  58-62,  38  &  W.  606,  SESSIONS  v.  STATR 

Where  Witness  for  State  is  Plainly  Accomplice,  court  should  so  in- 
struct jury,  and  not  leave  question  to  their  decision. 

Approved  in  Clifton  v.  State,  46  Tex.  Cr.  21,  108  Am.  St.  Rep.  983, 
79  S.  W.  826,  applying  rule  where  prosecutrix  in  incest  did  not  oppose 
act  of  carnal  intercourse;  Joy  v.  State,  41  Tex.  Cr.  50,  51  S.  W.  934, 
Walton  V.  State,  41  Tex.  Cr.  460,  55  S.  W.  568,  both  holding  charge 
making  defendant  principal,  whether  present  or  not,  erroneous;  Wil- 
kerson  v.  State  (Tex.  Cr.),  57  S.  W.  964,  Hatcher  v.  State,  43  Tex.  Cr. 
241,  6d  S.  W.  98,  both  sustainin|f  statement  by  court;  dissenting 
opinion  in  Tate  v.  State  (Tex.  Cr.),  77  S.  W.  797,  majority  holding 
prosecutrix  in  incest  is  accomplice  when  she  submits  to  act  of  in- 
tercourse. 
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On  Trial  for  Theft  of  Horses,  Jnrors  are  Disqualified  who  were  on 
jury  that  tried  and  convicted  codefend&nt  for  theft  arising  out  of 
Mune  transaction. 

Approved  in  Ooble  v.  State,  42  Tex.  Cr.  603,  60  8.  W.  968,  holding 
juror  with  opinion  from  evidence  in  oompanion  cuse  disqualified; 
Tellis  V.  State,  42  Tex.  Cr.  578,  61  a  W.  719,  dissenting  opinion, 
majority  holding  venireman  with  opinion  on  case  regarding  which  one 
indicted  for  perjury  testified  not  disqualified.  See  note,  68  L.  B.  A. 
877. 

37  Tex.  Or.  62-64,  38  8.  W.  623>  SESSIONS  ▼.  STATE. 

Testimony  of  Oo-conspirator  is  That  of  Accomplice,  and  cannot 
support  conviction  unles^r  corroborated. 

Approved  in  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  964,  sustain- 
ing instruction  that  principal  is  aeeomplioe,  there  being  no  contrary 
evidence. 

37  Tez.  Or.  64-70,  38  S.  W.  610,  WrLSON  ▼.  STATE. 

Witaesa  cannot  be  Impeached  by  Evidence  of  his  opinion. 

Approved  in  Parker  v.  State,  46  Tex.  Cr.  469,  108  Am.  St.  Bep.  1021, 
80  S.  W.  1012,  following  rule;  Morton  v.  State,  43  Tex.  Cr.  538,  67  S. 
W.  117,  witness  cannot  be  asked  on  cross-examination  if  he  did  not 
tell  grand  jury  that  he  thought  defendant  had  killed  deceased. 

Distinguished  in  Connell  v.  State,  45  Tex.  Cr.  160,  75  S.  W.  519, 
testimony  of  defendant's  mother  as  that  feelings  between  parties 
had  always  been  friendly  was  statement  of  material  fact  upon  which 
ahe  could  be  impeached. 

Miscellaneous. — Duffy  v.  State  (Tex.  Cr.),  66  S.  W.  844,  cited  as 
instance  of  evidence  showing  bias  of  witness  in  favor  of  defendant, 
held  not  necessary  to  be  limited  by  court  in  charge. 

37  Tex.  Or.  70-71,  38  &  W.  783,  BLODOBTT  ▼.  STATE. 

Evidence  Stated  and  Held  to  Show  Sale  in  violation  of  local 
option,  as*  well  as  miserable  device  to  evade  local  option  law. 

Approved  in  Becker  v.  State  (Tex.  Cr.),  50  8.  W.  949,  where  facts 
were  similadr. 

Miscellaneous.— Willis  v.  State  (Tex.  Cr.),  55  S.  W.  496,  cited  as 
a  case  read  by  state's  counsel  to  the  court  during  the  course  of  the 
trial. 

37  Tex.  Or.  73-76,  38  &  W.  774,  OAINES  ▼.  STATE. 

On  Trial  for  Violation  of  Local  Option,  it  will  be  presumed,  under 
article  3386  of  Bevised  Statute^',  that  petition  for  election  was  prop- 
erly signed. 

Approved,  in  Chenowith  v.  State,  50  Tex.  Cr.  242,  96  S.  W.  21, 
where  after  three  weeks-  publication  of  order  putting  local  option 
into  force,  publication  enjoined  and  thereafter  publication  voluntarily 
made  in  another  paper,  last  publication  could  not  be  added  to  first 
to  make  necessary  four  weeks  publication;  Ex  parte  Conley  (Tex. 
Cr.),  75  S.  W.  302,  election  on  question  of  adoption  of  local  option 
is  invalidated  by  failure  to  post  one  of  the  five  notices  for  requisite 
number  of  days;  Chapman  v.  State,  37  Tex.  Cr.  174,  39  S.  W.  114, 
holding  presumption  raised  that  election  notice  properly  given. 

Information  for  Violation  of  Iiocal  Option  in  justice's  precinct 
containing  incorporated  town  need  not  allege  that  petition  for  elec- 
tion was  signed  by  one-tenth  of  qualified  voters  of  such  town. 
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Approved  in  Zollieoffer  v.  Staito  (Tex.  Cr.)>  38  S.  W.  775,  Sparks 
▼.  State  (Tex.  Cr.),  45  S.  W.  498,  both  holding  indietment  eufficlent 
without  ^bowing  facts;  Youngnum  v.  State,  3B  Tex.  Gr.  462,  43  S.  W. 
520,  holding  whero  reeognlBance  failed  to  allege  election  proceedings 
new  recognizance  cannot  be  entered. 

37  Tex.  Or.  77-79,  38  8.  W.  773,  KXTT  ▼.  STATE. 

Conviction  of  Physlciaa  for  Violation  of  Local  Optton  is  not  sus- 
tained by  evidence  that  proeecutor  went  to  him,  and  was  prescribed 
for,  and  that  in  aocordan<»e  with  preeeription  he  received  liquor  from 
defendant  and  paid  for  it,  which  latter  went  out  and  got  for  him. 

Approved  in  Heed  v.  State  (Tex.  Cr.),  44  S.  W.  1093,  defendant 
buying  for  a  friend  at  his  request  does  not  violate  local  option  law; 
McLain  v.  State,  43  Tex.  Cr.  219,  64  S.  W.  867,  dissenting  opinion, 
majorifty  holding  physician  making  illegal  prescription  is  party  to 
sale. 

Information  for  Violation  of  Local  Option  sufficiently  shows  that 
election  was'  legal  and  properly  held  where  it  alleges  that  sale  was 
made  after  qualified  voters  of  said  county  had,  at  legal  election  had 
for  that  purpose,  determined  against  sale  of  intoxicating  liquors  in 
county. 

Approved  in  Southerland  v.  State,  52  Tex.  Cr.  424,  107  S.  W.  349, 
Stames  v.  State,  52  Tex.  Cr.  406,  107  S.  W.  552,  Dulin  v.  State,  52 
Tex.  Cr.  443,  108  S.  W.  696,  Kilgore  v.  State,  52  Tex.  Cr.  449,  108 
S.  W.  663,  Goad  v.  State,  52  Tex.  Cr.  447,  108  S.  W.  681,  Wade  v. 
State,  52  Tex.  Cr.  609,  108  S.  W.  377,  Rhone  v.  State,  53  Tex.  Cr. 
478,  110  S.  W.  928,  Racer  v.  State  (Tex,  Cr.),  73  S.  W.  968,  High- 
tower  V.  State  (Tex.  Cr.),  78  S.  W.  1133,  Vauter  v.  State  (Tex.  Cr.), 
83  S.  W.  186,  and  Wade  v.  State,  53  Tex.  Cr.  185,  109  S.  W.  192,  all 
following  rule;  Holloway  v.  State,  53  Tex.  Cr.  247,  248,  110  S.  W. 
746,  indictment  alleging  commissioners'  court  had  entered  order  pro- 
hibiting sale  of  intoxicating  liquors'  in  county,  sufficiently  alleges 
result  of  election  had  been  declared;  Watson  v.  State,  52  Tex.  Cr. 
552,  553,  107  S.  W.  544,  545,  information  alleging  coumty  commis- 
sioners' court  made,  passed  and  entered  order  declaring  result  of 
local  option  law  and  had  caused  order  to  be  published  in  manner  and 
form  and  for  time  required  by  law,  is  sufficient;  Gaines  v.  State,  37 
Tex.  Cr.  75,  38  S.  W.  774,  sustaining  indictment  not  alleging  that 
peitition  signed  by  statutory  number  of  voters;  Willis  v.  State,  37 
Tex.  Cr.  84,  38  S.  W.  776,  sustaining  indictment  not  alleging  peti- 
tion to  commissioners  and  issuance  of  order;  Kelley  v.  State,  37 
Tex.  Cr.  221,  38  a  W.  779,  holding  immaterial  whether  school  dis- 
trict referred  to  exists,  bounds  of  territory  being  set  out;  Chapman 
v.  State,  37  Tex.  Cr.  173,  39  S.  W.  113,  sustaining  information  sub- 
stantially same  as  that  in  principal  case;  DoUins  v.  State  (Tex. 
Cr.),  38  S.  W.  776,  sustaining  indictment  failing  to  show  that  petition 
,  was  presented  to  commissioners'  court  for  local  option  election; 
Youngman  v.  State,  38  Tex.  Cr.  461,  42  S.  W.  989,  recognizance  in 
such  cases  should  recite  essential  elements  of  oifenae;  Zollieoffer  v. 
State  (Tex.  Cr.),  38  S.  W.  775,  English  v.  State  (Tex.  Cr.),  38  & 
W.  778,  Wilson  v.  State  (Tex.  Cr.),  55  S.  W.  68,  Bowman  v.  State, 

38  Tex.  Cr.  17,  40  S.  W.  796,  Sparks  v.  State  (Tex.  Cr.),  45  S.  W. 
493,  Leach  v.  State  (Tex.  Or.),  49  S.  W.  581,  and  Leach  v.  State  (Tex. 
Cr.),  53  S.  W.  631,  all  sustaining  indictment  without  indicating 
facts;  Youngman  v.  State,  38  Tex.  Cr.  462,  42  S.  W.  989,  43  S.  W. 
520,  holding  indictment  insufficient  merely  stating  violation  of  law 
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where  sale  prohibited;  Loveleee  v.  State  (Tex.  Gr.),  49  8.  W.  601, 
holding  indictment  need  not  allege  that  eomnnsBionera'  court  ordered 
election;  Lovelefls  ▼.  State  (Tex.  Or.),  49  S.  W.  602,  sustaining  indict- 
ment but  suggesting  that ,  form  in  principal  case  is  better;  Shilling 
▼.  State  (Tex.  Or.),  51  S.  W.  241,  sustaining  indictment  alleging 
sale  after  proper  election  proceedings;  Maddox  v.  State  (Tex.  Cr.), 
55  S.  W.  832,  sustaining  admission  of  commissioners'  court  orders 
without  allegation  of  publication;  Johnson  v.  State  (Tex.  Or.),  55 
S.  W.  968,  sustaining  refusal  to  quash  indictment  substantially  in 
compliance  with  law. 

Distinguished  in  Games  v.  State,  50  Tex.  Gr.  283,  99  S.  W.  98,  in- 
dictment averring  publication  of  result  of  local  option  election  bjr 
commissioners'  court  and  not  hj  county  judge  is  inbufficient. 

37  Tex.  Cr.  79-81,  38  S.  W.  617,  HENDEBSON  v.  STATE. 

Statement  of  Facts  Filed  Beyond  Ten  Days  from  adjournment  of 
court  will  be  considered  upon  appeal  as  upon  sufficient  showing  of 
diligence,  where  it  appears  that  ten  days'  order  wab*  made,  and  that 
prior  to  expiration  of  time  appellant's  attorney,  being  unable  to 
get  agreement  with  county  attorney,  filed  statement  with  judge  and 
latter  promised  to  prepare  statement  and  file  it  in  time. 

Approved  in  Henderson  v.  State  (Tex.  Cr.),  38  S.  W.  618,  Hender- 
son V.  State  (Tex.  Gr.),  38  S.  W.  1149,  both  following  rule  under 
similar  facts;  Bracy  v.  State  (Tex.  Gr.),  49  S.  W.  599,  sustaining 
judge'b'  refusal  to  approve  where  due  diligence  not  used;  Cannon  v. 
State,  41  Tex.  Cr.  494,  56  a  W.  363,  dissenting  in  part,  majority 
bolding  filing  one  day  late  sufficient  where  due  diligence  shown. 

37  Tex.  Cr.  81-82,  38  8.  W.  787,  QIIiMOBE  ▼.  STATE. 

Where  on  Trial  for  Violation  of  Local  Option,  jurors  on  voir  dire 
examination  testify  to  having  opinions  as  to  defendant's'  guilt  formed 
from  sworn  testimony  of  prosecutor  in  case  on  trial,  challenges  for 
cause  should  be  allowed,  and  denial  thereof  is  error. 

Approved  in  Boss'  v.  State,  63  Tex.  Cr.  164,  109  S.  W.  154,  where 
record  in  lecal  option  case  showed  some  of  jurors  sat  in  former  trial 
involving  practically  same  facts  and  others  bad  heard  evidence  in 
aaid  former  trial,  it  is  reversible  error  to  overrule  challenge  for 
cause  where  peremptories  exhausted;  Drye  v.  State,  40  Tex.  Gr.  127, 
49  S.  W.  84,  holding  juror  with  opinion  regarding  guilt  of  accused 
qualified;  Tellis  v.  State,  42  Tex.  Gr.  578,  61  8.  W.  719,  dissenting 
opinion,  majority  holding  venireman  with  opinion  regarding  guilt  of 
one  on  whose  trial  accused  is  alleged  to  have  perjured  himself  not 
disqualified.    See  note,  68  L.  B.  A.  876. 

37  Tex.  Cr.  82-86,  38  B.  W.  776,  WHiLIB  ▼.  STATE. 

Information  for  Violation  of  Local  Option  sufficiently  alleges  valid- 
ity of  election  where  it  alleges  that  sale  was  made  after  qualified 
voters  of  county  had  voted  at  legal  election  held  for  that  purpose 
to  prahibit  sale  of  liquors,  and  that  commissioners'  count  had  properly 
declared  result  of  election. 

Approved  in  Willis  v.  SUte,  37  Tex.  Gr.  86,  38  S.  W.  776,  English 
V.  State  (Tex.  Cr.),  38  S.  W.  778,  Edwards  v.  State  (Tex.  Cr.),  38 
a  W.  779,  and  Shilling  v.  State  (Tex.  Cr.),  51  S.  W.  241,  all  re- 
affirming rule;  Holloway  v.  State,  53  Tex.  Gr.  247,  248,  110  S.  W. 
746,  indictment  in  local  option  case  alleging  commissioners'  court 
enterod   order  prohibiting  sale   of  liquor  in  county,  sufficiently  al- 
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leged  result  of  election  had  been  declared;  Kelly  t.  State,  37  Tex. 
Cr.  221,  38  S.  W.  779,  holding  allegation  thai  commisBionerB'  court 
ordered  election  unnecesaary. 

S7  Tex.  Or.  86-87,  38  S.  W.  777,  WTHJS  v.  STATE. 

Instance  of  Sufficiency  of  Evidence  to  Sustain  Oonyiction  for  viola- 
tion of  local  option  law  on  sale  hy  employee. 

Cited  in  KiDg  v.  State,  53  Tex.  Ct.  104,  109,  a  W.  184,  as  to 
sufficiency  of  evidence  of  violation  of  local  option  law  where  defend- 
ant did  not  in  person  sell  liquor. 

37  Tex.  Or.  87-88,  38  a  W.  788,  BOSSON  v.  STATE. 

Where  Indictment  Oontains  Two  Oounts,  one  for  theft  and  one 
for  receiving  stolen  property,  and  evidence  shows  theft  either  by 
defendant  or  another  general  verdict  of  guilty  is  properly  applied 
to  second  count. 

Approved  in  Lovejoy  v.  State,  40  Tex.  Cr.  99,  48  S.  W.  522,  in 
forgery  and  uttering  forged  instrument,  applying  verdict  to  forgery. 

37  Tex.  Or.  89-90,  38  8.  W.  623,  WOOD  ▼.  STATE. 

XTnder  Subdiyision  3  of  Article  831  of  Oode  of  Criminal  Procedure, 
misdemeanor  judgment  must  show  plea  of  defendant,  and  such  plea 
must  be  shown  in  record  of  such  judgment. 

Approved  in  Derrick  v.  State  (Tex.  Cr.),  38  S.  W.  605,  reaffirming 
rule;  McHowell  v.  State,  41  Tex.  Cr.  228,  53  S.  W.  630,  in  misde- 
meanor case  justice  of  peace  must  render  judgment  and  enter  it  on 
his  docket. 

37  Tex.  Or.  90-103,  38  a  W.  794,  OOUN  ▼.  STATE. 

Instruments  Required  by  Statute  to  be  Recorded  to  be  Admissible 
in  evidence  must  have  been  filed  among  papers  at  last  three  days 
before  trial  with  notice  of  filing  to  opposing  party. 

Approved  in  Burton  v.  State,  51  Tex.  Cr.  199,  101  S.  W.  228, 
applying  rule  in  bigamy  to  introduction  of  marriage  license  between 
defendant  and  former  wife;  Lamar  v.  State,  49  Tex.  Cr.  567,  95 
S.  W.  512,  applying  rule  in  perjury  case  to  certified  copies  of  pro- 
ceedings in  commissioners'  court  and  county  clerk's  office  of  incor- 
poration of  town. 

37  Tex.  Or.  104-108,  66  Am.  St.  Rep.  794,  38  &  W.  1008,  BROWN  t. 
STATE. 

In  Swindling  False  Pretenses  may  Oonsist  of  Acts  and  conduct  with- 
out any  verbal  assertion. 

Distinguished  in  Hunter  v.  State,  46  Tex.  Cr.  505,  81  S.  W.  732, 
swindling  cannot  be  predicated  on  judgment  rendered  by  court  of 
competent  jurisdiction. 

Mere  Fact  of  Drawing  Obeck  on  Bank  in  WMcb  Drawer  has  no  funds 
or  credit  is  not  false  representation  that  he  has  funds  or  credit  in  said 
bank  and  will  not  alone  constitute  swindling. 

See  notes,  96  Am.  St.  Rep.  779;  87  Am.  St.  Bep.  457;  17  L.  R.  A. 
(n.  s.)  245. 

37  Tex.  Or.  108-113,  38  &  W.  991,  OARLISLE  ▼.  STATE. 

Fact  Tbat  Prior  to  Oonf ession  to  Arresting  Officer,  after  due  warn- 
ing, another  person,  not  officer,  had  advised  defendant  to  confess,  can- 
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not  lender  inadmissible  later  confession  to  officer  and  not  in  presence 
of  such  other  person. 

Approved  in  Orimsinger  v.  State,  44  Tex.  Cr.  19,  69  S.  W.  586,  confes- 
sion made  after  legal  warning  is  not  inadmissible  because  of  induce- 
ment held  out  to  defendant  after  such  confession;  Hamlin  v.  State,  39 
Tex.  Cr.  599,  47  S.  W.  660,  holding  statements  not  made  under  influence 
of  previous  violence  admissible.     See  note,  18  L.  B.  A.  (n.  s.)  872. 

Charge  npon  Oonf essions  Admitted  in  Trial  for  Mnrder  that  jury 
should  not  consider  same  unless  thej  were  voluntarily  made  without 
influence  or  promise  or  inducement,  is  proper  and  not  upon  weight  of 
testimony. 

See  note,  73  Am.  St.  Bop.  944. 

That  Oonf  esaloti  was  Erroneously  Admitted  is  Harmless  Error  Where 
Defendant  admitted  that  she  made  the  same  statement  in  substance. 

Approved  in  Wagner  v.  State,  53  Tex.  Cr.  307,  109  S.  W.  169,  erro- 
neous admission  of  testimony  not  ground  for  reversal  where  fact  is 
proved  by  other  testimony  not  objected  to. 

Fact  That  Accnsed  may  have  Been  Excited  or  In  Disturbed  State  of 
Mind  before  officer,  to  whom  confessions  made,  warned  her,  is  not 
ground  for  rejection  of  confession  made  after  warning. 

See  note,  18  L.  B.  A.  (n.  s.)  790. 

87  Tex.  Cr.  116-117,  38  &  W.  993,  FBEEDMAN  T.  8TATR 

On  a  Prosecution  for  Selling  Liquor  to  a  Minor,  Evidence  that  de- 
fendant had  sold  liquor  to  other  minors  at  other  times,  is  inadmissible. 

Approved  in  Grimes  v.  State,  44  Tex.  Cr.  543,  72  S.  W.  862,  in  trial 
under  local  option  law  evidence  of  other  sales  not  admiwible  per  se; 
Allen  V.  State  (Tex.  Cr.),  73  8.  W.  397,  in  trial  for  selling  liquor  on 
Sunday  evidence  of  other  sales  on  subsequent  Sundays  inadmissible. 
See  note,  G2  L.  B.  A.  290. 

Where  It  Appears  That  Illegal  Sale  of  Liquor  was  Made  by  aa  Em- 
ployee of  defendant,  it  must  be  further  established  that  defendant  con- 
sented to  the  sale. 

Approved  in  Sweeney  v.  State,  49  Tex.  Cr.  227,  91  S.  W.  676,  reaffirm- 
ing rule.  • 

37  Tex.  Or.  117,  88  &  W.  994,  McJUNKINS  ▼.  STATE. 

There  is  Fatal  Variance  Between  Oomplalnt  and  Information  when 
former  alleges  offense  to  have  been  committed  one  year  earlier  than  as 
alleged  in  latter. 

Approved  in  McKinney  v.  State  (Tex.  Cr.),  49  S.  W.  376,  where  dif- 
ference was  one  day;  Terrell  v.  State,  165  Ind.  446,  112  Am.  St.  Bep. 
244,  75  N.  E.  884,  2  L.  B.  A.  (n.  s.)  251,  indictment  charging  commis- 
sion of  crime  on  "12th  day  of  July,  18903,"  is  defective.  See  note,  2 
L.  B.  A.  (n.  s.)  253. 

37  Tez.  Or.  118-121,  38  a  W.  1005,  OOHEN  ▼.  STATE. 

A  Person  may  be  Qnilty  of  Extortion  Though  the  Money  Demanded 
is  legally  due. 

Distinguished  in  Clapp  v.  Eoyer,  28  Tex.  Civ.  32,  67  S.  W.  346,  refusal 
of  trial  court  to  submit  controverted  issue  as  to  whether  notes  were 
given  under  threats  of  criminal  prosecution,  not  reviewable  in  absence 
of  assignment  of  error. 

Word  "Extorting"  as  Used  in  Penal  Oode,  Article  966,  defined. 

See  note,  116  Am.  St.  Bep.  467. 
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37  Tez.  Or.  121-123,  88  B.  W.  1003,  BUOHAKAN  ▼.  WHITESBOBO. 

Bond  on  Appeal  from  Judgment  of  OoiiTietion  far  yiolatioii  of  city 
ordinance  ifl  fatallj  defective  if  it  is  payuble  to  state  of  Texas  instead 
of  to  city. 

Approved  in  Sparr  y.  State,  42  Tex.  Cr.  416,  56  8.  W.  915,  wliere  bond 
was  in  favor  of  town  instead  of  state. 

Distin'guished  in  Martin  v.  State,  44  Tex.  Cr.  190,  09  S.  W.  509,  role 
cQianged  by  statute. 

87  T«z.  Or.  126-127,  88  a  W.  1007,  FBESHMAN  T.  STATE. 

Where  There  is  Ko  Special  Oontract  Between  Parties,  mere  order  by 
purchaser  to  seller  to  ship  liquor  C.  O.  I).,  and  subsequent  shipment 
accordingly,  makes  complete  sale  at  point  of  shipment,  and  does  not 
violate  local  option  law  of  place  of  destination. 

Approved  in  Weathered  v.  State  (Tex.  Cr.),  60  S.  W.  876,  reaffirming 
rule;  Treadaway  v.  State,  42  Tex.  Cr.  469,  62  S.  W.  575,  holding  liquor 
is  consignee's  property  when  it  reaches  express  office;  Parker  v.  State, 
48  Tex.  Cr.  70,  85  S.  W.  1155,  applying  rule  though  order  solicited  at 
place  of  destination;  Sinclair  v.  State,  45  Tex.  Cr.  495,  77  S.  W.  625, 
arguendo. 

87  T^z.  Or.  128-129,  88  a  W.  1002,  JAOKSON  ▼.  STATE. 

Plea  of  Former  Jeopardy  is  not  Maintainable  where  former  case  was 
dismissed  upon  motion  of  prosecuting  attorney  for  defective  indictment 
before  trial  on  merits. 

Approved  in  Guinn  v.  State  (Tex.  Cr.),  65  S.  W.  377,  3  Tex.  Ct.  Rep. 
430,  reaffirming  rule;  Woodward  v.  State,  42  Tex.  Cr.  197,  58  S.  W'.  138, 
holding  no  jeopardy  where  jury  discharged  because  one  juror  unable  to 
remain. 

37  Tex.  Or.  130-181,  88  S.  W.  998,  McMEANS  ▼.  STATE. 

Appellants  Who  have  Been  Jointly  Oonvicted  in  mibdemeanor  cases 
must  give  each  separate  recogni2an'Ce. 

Approved  in  Bobinson  v.  State,  55  Tex.  Cr.  126,  114  S.  W,  144,  re- 
affirming rule;  Lee  v.  Statd  (Tex.  Cr.),  57  S.  W.  97,  holding  on  appeal 
each  party  convicted  should  execute  a  separate  bond. 

37  Tex.  Or.  131-135,  38  B.  W.  1019,  MOBTON  ▼.  STATE. 

In  Prosecntion  for  Violation  of  I«ocal  Option,  State,  to  make  prima 
facie  case,  must  prove:  Order  of  election,  order  declaring  result  and 
prohibiting  sale  of  liquors,  proper  publication  of  notices  of  labt  order, 
and  sale  itself. 

Approved  in  Crowder  v.  State  (Tex.  Cr.),  49  S.  W.  376,  reaffirming 
rule;  Nelson  v.  State  (Tex.  Cr.),  75  S.  W.  503,  proceedings  to  establish 
local  option  held  valid;  Lively  v.  State  (Tex.  Cr.),  72  S.  W.  393,  re- 
versing because  orders  putting  local  option  into  effect  did  not  appear 
in  statement  of  facts;  Bowman  v.  State,  38  Tex.  Cr.  20,  40  S.  W.  798, 
holding  burden  on  defendant  to  prove  notices  not  properly  posted; 
Bowman  v.  State,  38  Tex.  Cr.  24,  41  S.  W.  635,  holding  that  on  col- 
lateral attack  presumed  that  commissioner's  order  properly  entered. 

Plea  of  Former  Acquittal  in  Prosecution  for  Violation  of  local  option 
is  not  sustained  if  proof  fails  to  show  that  it  is  same  sale  for  which 
defendant  was  acquitted. 

See  note,  92  Am.  St.  Bep.  127,  130,  155. 
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87  Teoc  Or.  185-138,  88  8.  W.  1143,  8TEWABT  ▼.  STATE. 

On  Trial  for  Violating  I<ocal  Option,  Testimony  Is  Inadmissible  to 
eifeet  that  witnesees  at  about  time  of  alleged-  sale  tried  to  buy  liquors 
of  defendant,  but  that  latter  refused  to  eell  to  them. 

Followed  in  Stewart  v.  State  (Tex.  Or.),  38  S.  W.  1151,  under  bimilar 
facts. 

Article  840  of  Code  of  Criminal  Procednre,  providing  for  cumulatiye 
punishments  where  there  are  two  or  more  convictions,  applies  to  mis- 
demeanors as  well  as  to  felonies. 

Beaffirmed  in  Stewart  t.  State  (Tex.  Or.),  38  S.  W.  1144;  Loveless 
▼.  State  (Tex.  Or.),  49  S.  W.  602. 

37  Tex.  Or.  138-142,  88  a  W.  1012,  BHEA  ▼.  STATE. 

Wbere  Defendant  Proved  That  Prosecutor  had  Made  Threats  Against 
Him,  state  could  prove  prosecutor's  good  reputation  for  peace. 

Approved  in  Menefee  v.  State,  50  Tex.  Cr.  250,  97  S.  W.  487,  reaffirm- 
ing rulo. 

Distinguished  In  Amwine  v.  State,  50  Tex.  Cr.  257,  96  S.  W.  5,  and 
60  Tex.  Cr.  477,  98  S.  W.  97,  evidence  of  peaceable  character  of  de- 
ceased inadmissible,  where  no  communicated  threats  proved  and 
reputation  of  deceased  not  attacked. 

Miscellaneous.— Spangler  v.  State,  41  Tex.  Cr.  431,  55  S.  W.  329,  cited 
in  support  of  allowing  (but  disapproving)  the  reading  of  previous*  testi- 
mony to  witness  to  refresh  his*  memory. 

37  Tex.  Or.  142-144,  38  8.  W.  1011,  THOMAS  ▼.  STATE. 

Antborlty  to  Take  Oaths  by  Oonnty  Attorneys  in  regard  to  commis- 
sion of  offenses  is  confined  to  counties  in  which  they  exercise  functions 
of  office. 

Approved  in  Rambo  v.  State,  43  Tex.  Cr.  271,  64  8.  W.  1039,  holding 
affidavit  before  county  attorney  may  be  made  predicate  of  perjury. 

37  Tex.  Or.  146-146,  38  8.  W.  1010,  TOBBEVILLE  ▼.  STATE. 

Honse  may  be  Public  at  Some  Times  and  Private  at  Others,  accord- 
ing to  use,  and  where  card-playing  is  charged  to  have  been  in  printing 
place  at  night,  proof  must  show  that  same  was  public  place  at  night. 

Approved  in  Gamble  v.  State,  113  Ga.  703,  39  S.  E.  302,  holding 
private  house  in  county  near  road  and  about  two  hundred  yards  from 
any  other  residence  at  which  a  dance  held  was  not  "public  place" 
within  statute  defining  an  affray. 

37  Tex.  Or.  146-147,  38  a  W.  1004,  WEIGHT  ▼.  STATE. 

It  Is  Within  Discretion  of  Oourt  to  Permit  State  to  offer  testimony 
after  both  state  and  defendant  have  concluded  their  testimony. 

Approved  in  Toler  v.  State,  41  Tex.  Cr.  660,  56  8.  .W.  917,  sustaining 
admission  of  testimony  of  state's  witness  after  defendant  closed  case. 

Improper  Argument  of  Oounsel  will  not  be  Reviewed  on  appeal  unless 
court  ha&  requested  to  charge  jury  to  disregard  same. 

Approved  in  Renfro  v.  State,  42  Tex.  Cr.  407,  56  S.  W.  1019,  Castlin 
V.  State  (Tex.  Cr.),  57  S.  W.  828,  Pearl  v.  State,  43  Tex.  Cr.  196,  63 
S.  W.  1017,  all  reaffirming  rule;  Davis  v.  State,  54  Tex.  Cr.  250,  114 
S.  W.  373,  reversing  where  state's  counsel  said  that  juries  in  previous 
cases  had  disregarded  testimony  of  expert  witness,  though  no  charge 
requested;.  Monticue  v.  State,  40  Tex.  Cr.  531,  51  S.  W.  236,  holding 
statements  not  prejudicial  where  court  instructs  that  they  be  disi^- 
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garded;  Sebastian  v.  State,  41  Tex.  Cr.  252,  53  S.  W.  876,  applied  to 
improper  statement  on  examination  of  witness. 

In  tli«  Absence  of  a  Statement  of  Facta,  if  the  Charge  is  applicable 
to  any  state  of  facts  that  might  be  brought  under  the  allegations  of 
the  indictment,  it  will  be  assumed  that  lAie  trial  court  submitted  all 
the  law  applicable  to  the  case. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  S.  W.  492,  reaffirm- 
ing rule. 

37  Tez.  Or.  147-156,  88  &  W.  999,  WIUJAMS  v.  STATE. 

It  is  Within  Discretion  of  Ck>Qrt  to  Permit  Witneea  to  testify  who 
has  not  been  placed  under  rule  with  other  witnesses,  and  abuse  of  dis- 
cretion will  not  be  presumed,  especially  where  witness  is  officer  of  court 
whose  serrices  are  necessary  to  court. 

Approved  in  Brown  v.  State  (Tex.  Cr.),  59  S.  W.  1119,  holding  proper 
to  call  interpreter  from  witneeeee  under  rule,  be  alone  being  accessible. 

Distinguished  in  Smith  v.  State,  52  Tex.  Cr,  81,  105  8.  W.  502,  to 
excuse  city  marshal,  who  is  not  officer  of  trial  court,  from  rule,  some 
good  reason  mu&t  be  shown. 

37  Tex.  Or.  166-160,  38  &  W.  1013,  WILSOK  ▼.  STATE. 

It  is  not  Neoeeaary  That  a  Deadly  Weapon  be  One  not  only  capable 
of  producing  serious  bodily  harm  but  capable  of  producing  death. 

Approved  in  Yzaguirre  v.  State,  48  Tex.  Cr.  516,  85  S.  W.  15,  and 
Freeman  v.  State  (Tex.  Cr.),  77  S.  W.  17,  applying  rule  to  assault  with 
shotgun.    See  note,  21  L.  B.  A.  (n.  s.)  498. 

37  Tex.  Or.  160-167,  38  &  W.  1020,  DBIVEB  ▼.  STATE. 

District  Judges  Should  Instruct  Juries  as  to  impropriety  of  quotient 
verdicts. 

Approved  in  Sanders  v.  State,  45  Tex.  Cr.  519,  108  Am.  St.  Bep.  973, 
78  8.  W.  519,  Brookman  v.  State,  50  Tex.  Cr.  279,  123  Aul  St.  Bep. 
83^,  96  S.  W.  929,  both  reversing  where  quotient  verdict  given;  White 
V.  State,  37  Tex.  Cr.  653,  40  S.  W.  790,  reversing  where  quotient  verdict 
given. 

Distinguished  in  Cravens  v.  State,  55  Tex.  Cr.  521,  117  S.  W.  158,  no 
error  where  there  was  no  prior  agreement  to  determine  penalty  by  lot. 

Where  Juror  Explained  That  He  Meant  by  ''Giving  Defendant  what 
belonged  to  him,"  trying  him  according  to  law,  that  he  was  unpreju- 
diced and  that  the  verdict  was  his'  unbiased  opinion,  he  was  held  not 
disqualified  on  the  ground  of  prejudice. 

Approved  in  Allen  v.  State,  44  Tex.  Cr.  209,  70  S.  W,  87,  finding  will 
not  be  disturbed  where  jurors  deny  or  explain  remarks  indicating 
opinion  against  defendant;  Tox  v.  State,  53  Tex.  Cr.  155,  109  S.  W. 
372,  Jarrett  v.  State,  55  Tex.  Cr.  551,  117  S.  W.  834,  both  holding 
charges  of  misconduct  against  jury  not  supported  by  evidence. 

General  Statements  by  Prosecuting  Attorney  are  not  Ground  for  Be- 
versal  where  court  promptly  checked  him  and  instructed  jury  to  disre- 
gard statements. 

See  note,  46  L.  B.  A.  660. 

37  Tex.  Or.  167-177,  39  a  W.  113,  OHAFMAN  ▼.  STATE. 

On  Appeal  from  Oonylction  for  Violation  of  Local  Option,  bill  of  ex- 
ceptions to  admission  of  order  of  commissioners'  court  should  state 
character  of  order,  and  facts  and  circumstances  surrounding  its  admis- 
sion. 
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Approved  in  Brown  v.  State  (T«x.  Cr.),  39  S.  W.  1117,  reaffirming  all 
the  propositions  decided  in  the  cited  case;  State  v.  Scott,  59  Neb.  501, 
81  N.  W.  306,  holding  grounds  af  objection  not  in  record  may  appear 
in  exceptions. 

On  Trial  for  Violating  Local  Optloa,  introduction  of  order  of  com- 
miseioners'  court  declaring  result  of  election  puts  upon  defendant 
burden  of  proving  that  election  was*  not  fairly  eouducted. 

Approved  in  Cooper  v.  State  (Tex.  Cr.),  05  S.  W.  916,  reaffirming 
rule;  Chenowith  v.  State,  50  Tex.  Cr.  242,  96  S.  W.  21,  election  invalid 
where  fourth  week's  publication  was  not  in  newspaper  designated  by 
-court;  Davidson  v.  State,  44  Tex.  Cr.  589,  73  S.  W.  808,  where  order  is 
recorded  in  minutes  of  court,  it  need  not  be  Bigned;  Neal  v.  State,  51 
Tex;.  Cr.  517,  102  S.  W.  1140,  burden  is  on  defendant  to  sh<yw  want  of 
publication  or  posting;  Keller  v.  State,  46  Tex.  Cr.  590,  81  S.  W.  1215, 
actual  posting  of  notices  presumed;  Ex  parte  Conley  (Tex.  Cr.),  75  S. 
W.  302,  election  invalidated  by  failure  to  post  one  of  five  notices  for 
requisite  number  of  days;  Shields  v.  State,  38  Tex.  Cr.  253,  42  S.  W. 
399,  holding  evidence  regarding  posting  notices  not  sufficient  to  justify 
submission  to  jury;  Frickie  v.  State,  39  Tex.  Cr.  256,  45  S.  W.  811, 
putting  on  defendant  burden  of  proving  notices  not  properly  posted. 

Order  Declaring  Besult  of  Local  Option  Election  need  not  set  out  ex- 
ceptions in  favor  of  sale  for  medicinal  or  sacramental  purposes. 

Beaffirmed  in  Truesdell  v.  State,  42  Tex.  Cr.  547,  61  S.  W.  935. 

Local  Option  Election  is  not  Void,  if  Otherwise  Fair,  because  there 
were  but  two  judges  and  two  clerks  a&Bisting  presiding  judge,  and  one 
ballot  box,  instead  of  three  judges  and  four  derka  and  two  ballot 
boxes,  as  required  by  general  election  laws. 

Approved  in  Snead  v.  State,  40  Tex.  Cr.  264,  49  S.  W.  596,  holding 
the  irregularity  immaterial  where  fair  expression  of  will  not  pre- 
vented; Lillard  v.  State  (Tex.  Cr.),  53  S.  W.  126,  holding  failure  to 
sign  minutes  of  court  does  not  invalidate  the  orders  regarding  local 
option;  State  v.  Swearingen,  128  Mo.  Ap.  614,  107  S.  W.  4,  local  option 
election  not  invalidated  by  appointment  of  only  four  judges  for  each 
precinct. 

See  note,  90  Am.  St.  Bep.  51,  80. 

Order  Declaring  Besnlt  of  Local  Option  Election  is  Valid,  though 
-court  did  not  actually  count  ballots. 

Approved  in  Boper  v.  Scurlock,  29  Tex.  Civ.  467,  69  S.  W.  457,  re- 
affirming rule. 

37  Tex.  Or.  178-179,  39  &  W.  105,  QILMOBE  ▼.  STATE. 

On  Trial  for  Violation  of  Local  Option,  Proof  of  Other  Sales  than 
that  charged  ib  admisaible  where  directly  in  rebuttal  of  defendant's 
testimony  that  he  had  sold  no  intoxicating  liquors  in  precinct  except 
•on  prescription  since  local  option  went  into  effect  in  the  precinct. 

Approved  in  Pike  v.  State,  40  Tex.  Cr.  616,  51  S.  W.  397,  holding 
testimony  admissible  on  question  of  intent;  Wilson  v.  State  (Tex.  Cr.), 
55  S.  W.  69,  allowing  proof  of  other  sales  as  showing  system  and  in- 
tent.   See  notes,  105  Am.  St.  Bep.  997;  62  L.  B.  A.  325. 

To  Save  Bight  to  Object  on  Appeal  to  Improper  Remarks  of  counsel 
in  argument,  objection  should  be  made  when  remarks  are  made,  and 
•court  requested  to  instruct  jury  to  disregard  same. 

Approved  in  Monticue  v.  State,  40  Tex.  Cr.  531,  51  S.  W.  236,  holding 
statement  not  prejudicial  where  jury  instructed  to  disregard  it;  Giles 
F.  State  (Tex.  Cr,),  57  S.  W.  99,  where  request  to  instruct  not  in  writ- 
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ing;  Warthan  t.  8tat€,  41  Tex.  Cr.  388,  55  8.  W.  5fl,  Castlin  v.  State 
(Tex.  Cr.),  57  8.  W.  828,  both  where  no  request  to  instnict  jury  made. 

DiBtifiguished  in  Davis  v.  State,  54  Tex.  Cr.  250,  114  8.  W.  S73,  re- 
▼ereing  where  state's  attorney  said  that  teattimony  of  expert  had  been 
disregarded  by  juries  in  previous  cases,  though  no  charge  requested. 

On  Tlrial  for  Violation  of  Local  Option  Law,  Charge  on  Lnme  raised 
by  defendant,  of  mistake  of  fact,  that  defendant  sfhould  use  proper  care 
in  ascertaining  whether  liquor  sold  was  intoxicating,  was  correct. 

See  note,  6  L.  B.  A.  (n.  s.)  430. 

37  Tez.  Cr.  180-186,  38  &  W.  118,  MANNINO  ▼.  STATE. 

Where  It  is  Desired  on  Trial  for  SLander  to  prove  contents  of  letter^ 
same  should  be  introduced  and  identified.    Parol  proof  ie  incompetent. 

Beaffirmed  in  Ford  v.  State  (Tex.  Cr.),  53  8.  W.  338. 

Where  a  Witness  Testifles  That  He  has  Beceived  Many  Letters  from 
the  person  whose  handwriting  is'  in  question,  his  testimony  that  a  cer- 
tain letter  was  one  of  those  received  is  sufficient  identification  of  that 
letter  as  a  epecimen  of  handwriting. 

Approved  in  Mahon  v.  State,  46  Tex.  Cr.  240,  79  8.  W.  30,  admitting 
applica/tion  for  process  of  witnesses  signed  by  accused;  State  v.  Bran- 
ton,  49  Or.  93,  87  Pac.  538,  discussing  admissibility  of  letter  as  basia 
for  comparison  of  handwriting. 

See  notee,  63  L.  B.  A.  433;  7  L.  B.  A.  (n.  a.)  561. 

On  Trial  for  Slander  Jtiry  Need  not  Believe  Beyond  Beasonable 
Doabt  that  reputation  of  prosecutrix  for  chastity  is  bad  before  they 
can  acquit  defendant. 

Approved  in  Ballew  v.  State,  48  Tex.  Cr.  47,  85  8.  W.  1064,  reaffirm- 
ing rule.    See  note,  91  Am.  St.  Bep.  308. 

Where  in  Slander  Spectators  Boisterously  Applauded  Argument  of 
state's  counsel,  court  should  have  promptly  checked  demonstration  and 
not  waited  for  its  repetition  and  protest  by  defendant's  counsel. 

See  notes,  121  Am.  St.  Bep.  513;  12  L.  B.  A.  (n.  s.)  101. 

Miscellaneous. — Zysman  v.  State,  42  Tex.Cr.  434,  60  S.  W.  670,^ 
cited  for  rule  tbat  judgment  not  reversed  where  court's  remark  not 
prejudiciaL 

37  Tex.  Cr.  186-193,  39  &  W.  120,  TIPPETT  ▼.  STATE. 

Where,  on  Cross-examination  of  Defendant's  Witness,  state  has 
elicted  fact  that  he  is  under  indictment  for  theft,  he  should  be  per- 
mitted to  state,  on  re-examination,  that  he  was  bona  fide  purchaser  of 
cattle  alleged  to  have  been  stolen. 

Approved  in  Scott  v.  State  (Tex.  Cr.),  47  S.  W.  533,  arguendo. 

A  Witness  may  be  Impeached  by  Showing  That  He  is  Under  a 
Criminal  Charge. 

Approved  in  Lee  v.  State,  45  Tex.  Cr.  53,  73  S.  W.  408,  indictments 
admissible  where  witness  refused  to  state  nature  of  charges  against 
him. 

37  Tex.  Cr.  193-194,  39  S.  W.  116,  FI.ETCHEB  ▼.  STATE. 

New  Trial  for  Newly  Discovered  Evidence  will  not  be  granted  un- 
less result  would  probably  be  different  verdict. 

Approved  in  Miranda  v.  State  (Tex.  Cr.),  50  S.  W.  715,  refusing 
new  trial  where  evidence  merely  impeaches  witness. 

In  Absence  of  Statement  of  Facts  Appellate  Court  cannot  de> 
termine  Whether  verdict  is  supported  by  evidence. 
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Distin^iffhed  in  Peterson  v.  State  (Tex.  Cr.),  70  S.  W.  979,  evi- 
d«nc«  80  flagrantly  inadmissible  as  to  justify  rever&al  in  absence  af 
statement  of  facts. 

37  Tex.  Or.  196-108,  39  &  W.  107,  ROBINSON  ▼.  STATE. 

No  Beversal  can  be  had  for  Incorrect  Ohargo  as  to  principals,  where 
it  is  plain  that  no  prejudice  resulted. 

Approved  in  Still  v.  State  (Tex.  Or.),  50  S.  W.  357,  sustaining 
charge  as  to  accomplice  though  not  complete  where  jury  instructed 
not  to  convict  unless  corroborated. 

87  Tex.  Or.  198-204,   38   S.   W.    1017,   39    &   W.    108,    OABRETT   ▼. 
STATS. 

Application  for  Oontinnance,  to  be  Sni&eieat,  must  not  only  show 
diligence,  but  must  show  that  absent  testimony  is  material,  and  ma- 
teriality is  not  shown  where  testimony  could  only  be  used  to  impeach 
witness  who  is  to  testify  in  case. 

Approved  in  Powell  v.  State,  49  Tex.  Cr.  474,  93  S.  W.  545,  reaf- 
firming rule;  State  t.  Dineen,  203  Mo.  635,  102  S.  W.  481,  false  state- 
ment as  to  disorderly  conduct  committed  in  place  not  embraced  within 
complaint,  not  perjury;  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W.  959, 
sustaining  refusal  on  second  application  where  materiality  of  evi- 
dence did  not  appear;  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  715,  hold- 
ing error  to.  grant  continuance  wiiere  materiality  of  evidence  did  not 
appear. 

37  Tex.  Or.  205-207,  38  8.  W.  786,  YAWN  ▼.  STATE. 

On  Trial  for  Aggravated  ABsault^  Charge  npon  Simple  Ajsaiilt  will 
be  presumed  correct  in  absence  of  statement  of  facts. 

Approved  in  Mundine  v.  State,  50  Tex.  Cr.  97,  97  a  W.  492,  apply- 
ing rule  in  case  of  burglary. 

Where  the  Judge,  Throng  Inadvertence,  Omitted  His  Approval  and 
signature  from  statement  of  facts  until  after  adjournment,  such 
statement  will  be  considered. 

Distinguished  in  Walls  t.  State,  45  Tex.  Cr.  334,  77  S.  W.  10,  where 
statement  of  factb'  does  not  show  judge's  approval,  appellant  must 
ehow  that  want  of  diligence  was  that  of  judge. 

37  Tex.  Or.  203-211,  39  &  W.  Ill,  MEYEBS  v.  STATE. 

Opinion,  80  Far  as  It  Oonsists  of  Effect  Produced  on  Mind,  be- 
comes primary  evidence,  and  admissible,  when  condition  of  things 
cannot  be  made  concrete  to  jury. 

Approved  in  Jackson  v.  State,  44  Tex.  Cr.  262,  70  S.  W.  761,  ad- 
mitting evidence  that  defendant  "seemed  very  much  surprised''; 
Campos  V.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  permitting  witness  to 
state  tone  of  voice,  whether  angry  or  otherwise,  in  which  parties  ex- 
pressed themselves;  Logan  v.  State  (Tex.  Cr.),  53  S.  W.  694,  admit- 
ting opinion  as  to  tone  of  voice  in  which  words  were  uttered;  Bennett 
V.  State,  39  Tex.  Cr.  648,  48  S.  W.  66,  admitting  opinion  as  to  rela- 
tions of  parties. 

37  Tel.  Or.  211-218,  39  S.  W.  300,  OALUSON  v.  STATE. 

On  Trial  for  Assault  With  Intent  to  Bape,  It  is  Oompetent,  as  cor- 
roborating particular  act  charged,  to  prove  commission  of  other  acts 
than  that  alleged. 
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Approved  in  State  ▼.  Hilberg^  22  Utah,  42,  61  Pac.  219,  disBenting 
opinion,  majority  holding  evidence  of  acts  of  intercourse  after  suit 
begun  inadmissible.     See  note,  62  L.  B.  A.  335,  337. 

Distinguished  in  Smith  v.  State  (Tex.  Cr.),  73  S.  W.  402,  404,  evi- 
dence of  intercourse  with  defendant  subsequent  to  oifense  alleged  in* 
indictment  inadmissible. 

Ctonvlctlon  may  be  Had  for  Assault  With  Intent  to  Bape  female 
under  age  of  consent,  though  she  consents  thereto. 

Approved  in  Haiden  v.  State,  39  Tex.  Cr.  439,  46  S.  W.  811,  dis- 
senting opinion,  majority  denying  the  rule. 

Miscellaneous. — Cited  in  Bourland  v.  State,  49  Tex.  Cr.  198,  93  S.  W. 
116,  evidence  of  assault  with  intent  to  commit  rape  held  sufficient. 

37  Tex.  Or.  219-220,  39  &  W.  117,  HALI.  ▼.  STATE. 

information  for  Violation  of  Local  Option  Law  nmst  Allege  local 
option  election  held  in  district,  that  result  was  declared  and  that 
publication  made  to  put  same  in  operation. 

Distinguished  in  State  v.  O'Brien,  35  Mont.  493,  90  Pac.  517,  uphold- 
ing sufficiency  of  complaint  for  violation  of  local  option  election, 
though  conditions  precedent  to  election  not  alleged  in  detail. 

Miscellaneous. — Cited  in  Bacer  v.  State  (Tex.  Cr.),  73  S.  W.  968, 
and  Hightower  v.  State  (Tex.  Cr.),  78  S.  W.  1133,  both  upholding 
indictments  for  violation  of  local  option  law. 

37  Tex.  Or.  220-221,  38  &  W.  779,  39  S.  W.  Ill,  KELLET  ▼.  STATE. 

Where,  on  Trial  for  Violation  of  Local  Option,  petition,  order  order- 
ing election,  and  order  declaring  result  describe  affected  territory  by 
metes  and  bounds,  it  is  immaterial  that  such  territory  is,  in  some 
of  them,  called  by  school  district  name  and  number  that  has  no  ex- 
istence. 

Reaffirmed  in  Jordan  v.  State,  37  Tex.  Cr.  222,  226,  38  S.  W.  780, 
782;  Brignon  v.  State   (Tex.  Cr.),  38  S.  W.  783. 

On  Trial  for  Violation  of  Local  Option,  Burden  is  on  Defense  to 
show  that  notices  for  election  were  not  ordered. 

Approved  in  Keller  v.  State,  46  Tex.  Cr.  590,  81  S.  W.  1215,  it  is 
for  defendant  to  show  that  notices  were  not  actually  posted. 

37  Tex.  Cr.  222-224,  38  S.  W.  780,  39  8.  W.  110,  JOBDAN  ▼.  STATE. 

Article  378  of  Penal  Code  Proyldee  Penalty  for  violation  of  local 
option  in  subdivision  of  county  other  than  justice  precincts  or  towns. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  55  S.  W.  69,  reaffirming 
rule;  Pitner  v.  State,  37  Tex.  Cr.  273,  39  S.  W.  663,  holding  law  ap- 
plies to  counties,  justice  precincts,  cities,  and  towns;  Smith  v.  State 
(Tex.  Cr.),  49  S.  W.  374,  applying  penalty  to  local  option  school 
districts. 

Where  Indictment  for  Violation  of  Local  Option  by  sale  uses  statu- 
tory words  "exchange  or  gift,"  same  may  be  treated  as  surplusage, 
and  indictment  held  good. 

Approved  in  Brignon  v.  State  (Tex.  Cr.),  38  S.  W.  783,  following 
rule;  Segars  v.  State  (Tex.  Cr.),  51  S.  W.  398,  treating  words  "or 
exchange"  as  surplusage;  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W. 
634,  treating  as  surplusage  matter  describing  killing  where  defendant 
charged  as  accessory.  * 

Where  the  Territory  for  a  Local  Option  Election  is  I>eflnitely  De- 
scribed, it  is  immaterial  that  it  is  also  designated  as  "School  District 
No.  7." 
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Approved  in  Nelson  v.  State  (Tex.  Cr.),  75  S.  W.  503,  npholdin^f 
local  option  election  though  officers  inadvertently  failed  to  change 
"election  precinct"  to  "justice  precinct"  on  returns. 

Miscellaneous. — Jordan  v.  State,  37  Tex.  Gr.  22(},  39  S.  W.  Ill; 
Brignon  v.  State  (Tex.  Cr.),  39  8.  W.  Ill,  Brignon  v.  State  (Tex.  Cr.), 
39  S.  W.  299,  Kelly  v.  State,  37  Tex.  Cr.  221,  39  S.  W.  Ill,  all  referring 
to  case  for  decision  of  questions,  facts  not  appearing. 

37  Tex.  Or.  224-226,  38  8.  W.  780,  39  S.  W.  Ill,  JORDAN  Y.  STATE. 

Judgments  of  Court  are  not  Invalidated  by  fact  that  judge  failed 
to  sign  minutes  of  term. 

Approved  in  Ladwig  v.  State,  40  Tex.  Cr.  586,  51  S.  W.  391,  holding 
in  action  under  local  option  minutes  of  commissioners'  court  admis- 
sible though  not  signed  or  attested. 

37  Tex.  Or.  227-229,  38  8.  W.  785,  39  8.  W.  298,  THOMPSON  n 
STATE. 

On  Trial  for  Betting  at  ''Orape,"  ^ame  not  being  played  at  private 
residence,  it  is  immaterial  whether  the  same  was  banking  game  or 
table  or  not. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  43  S.  W.  987,  following 
rule;  Mohan  v.  State,  42  Tex.  Cr.  412,  60  S.  W.  553,  sustaining  con- 
viction where  owner  bet  against  all  parties. 

37  Tax.  Or.  230-232,  66  Am.  St  Bep.  799,  39  &  W.  297,  KIMBAIIa  ▼. 
STATE. 

Where  a  Witnees  Testlfieg  to  a  Fact,  and  the  Opposite  Side  attempts 
to  show  that  he  has  made  conflicting  statements  about  that  fact,  the 
party  introducing  the  witness  may  prove  that  he  made  a  similar  state- 
ment soon  after  the  transaction  occurred. 

See  note,  82  Am.  St.  Bep.  66. 

Distinguished  in  Ellington  v.  State,  48  Tex.  Cr.  393,  88  S.  W.  363, 
statements  contradicting  confession  inadmissible. 

37  Tex.  Or.  232-237,  39  8.  W.  299,  laAMBEBT  y.  STATE. 

Local  Optl<m  Election  is  not  Illegal  Because  Petition  is  Signed  by 
less  than  the  required  number  of  qualified  electors. 

Approved  in  Williams  v.  Davidson  (Tex.  Civ.),  70  S.  W.  988,  apply- 
ing rule  where  precincts  include  incorporated  town  or  city;  Cant- 
well  V.  State,  47  Tex.  Cr.  514,  86  S.  W.  21,  ignoring  clerical  error  in 
petition. 

37  Tex.  Or.  237-238,  39  8.  W.  104,  MoOLOTJD  y.  STATE. 

under  tlia  Statute,  a  Verdict  in  a  Murder  Oase  which  does  not  state 
the  degree  of  which  defendant  is  found  guilty  is  absolutely  void. 

Beaffirmed  in  Harbolt  v.  State  (Tex.  Cr.),  40  S.  W.  983. 

87  Tex.  Or.  238-242,  39  S.  W.  664,  WILLIAMS  Y.  STATE. 

mdictment  for  Violation  of  Local  Option  sufficiently  shows  adoption 
of  law  by  alleging  that  election  was  held,  that  order  was  passed  to 
that  effect  and  properly  published,  which  was  in  full  force  and  effect, 
but  latter  allegation  it  unnecessary. 
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Approved  in  Hightower  ▼.  State  (Tex.  Cr.),  78  S.  W.  1133,  reaffirm- 
ing rule;  Malone  v.  State  (Tex.  Cr.),  39  S.  W.  1118,  sustaining  con- 
viction on  authority  of  cited  ease;  Loveless  v.  State  (Tex.  Cr.),  49  S. 
W.  602,  order  for  the  election  need  not  embrace  the  exceptions  for 
medicinal  and  sacramental  uses. 

Whm  There  la  no  Conflict  in  the  Evidence  ae  to  the  Validity  of  m 
local  option  election,  it  ia  not  error  for  the  court  to  charge  that  local 
option  waa  in  force. 

Approved  in  Davidson  v.  State,  44  Tex.  Cr.  589,  73  S.  W.  808,  not 
necessary  that  orders  found  in  minutes  of  commissioners'  court  should 
be  signed. 

Where  an  Indictment  haa  Been  Betnzned  into  Open  Oonrt  by  the 
grand  jury,  it  makes  no  difference  whether  or  not  the  district  court 
had  adjourned  when  the  order  for  and  transfer  of  the  cause  to  the 
county  court  were  made. 

Approved  in  Bacer  v.  State  (Tex.  Cr.),  73  S.  W.  968,  not  error  to 
transfer  indictment  from  district  court  to  county  court  at  term  of  dis- 
trict eourt  at  which  presentment  occurred. 

Indictment  for  Vlolaftion  of  Local  Option  Law  ia  not  Invalid  for 
failing  to  negative  fact  that  liquor  sold  for  sacramental  or  medicinal 
purpose,  as  such  exemptions  are  no  part  of  enacting  clause. 

Approved  in  State  v.  Davis,  43  Wash.  123,  86  Pac.  204,  applying 
rule  to  indictment  for  violation  of  eight  hour  law. 

87  Tez.  Or.  242-244,  38  8.  W.  996,  39  8.  W.  368,  EDWABD8  y.  STATE. 

Where  Evidence  on  Trial  for  Aaaanlt  With  Intent  to  Bape  shows  that 
defendant  was  discovered  on  top  of  prosecutrix,  child  of  ten  years, 
who  was  asleep,  preparing  to  copulate  with  her,  conviction  will  be 
sustained. 

Approved  in  Hardin  v.  State,  39  Tex.  Cr.  439,  46  S.  W.  811,  dissent- 
ing opinion,  majority  holding  there  can  be  no  assault  to  commit  rape, 
with  consent. 

Indictment  for  Aaaanlt  upon  Female  Under  Fifteen  Teara  of  age 
with  intent  to  rape  must  allege  that  she  was  not  wife  of  defendant. 

Approved  in  Dudley  v.  State,  37  Tex.  Cr.  544,  40  S.  W.  269,  reaffirm- 
ing rule;  Osborn  v.  State,  42  Tex.  Cr.  658,  61  S.  W.  492,  in  burglary 
of  private  residence  requiring  that  fact  of  private  residence  be  alleged. 

87  Tex.  Or.  244-246,  39  8.  W.  363,  BENNETT  v.  STATE, 

When  Appeal  Taken  from  Juatice  to  Oonnty  Oourt  is  dismissed,  re- 
cognizance on  appeal  to  court  of  criminal  appeals  should  state  fact  of 
such  dismissal,  and  is  fatally  defective  if,  instead,  it  states  that  ap- 
pellant was  convicted  in  county  court. 

Approved  in  Buck  v.  State  (Tex.  Cr.),  77  S.  W.  12,  reaffirming  rule; 
Horton  v.  State,  43  Tex.  Cr.  601,  68  8.  W.  172,  recognizance  insuffi- 
cient which  did  not  state  that  appellant  was  convicted  or  even  that 
he  had  been  charged  with  a  misdemeanor;  Sturgeon  v.  State  (Tex. 
Cr.),  65  S.  W.  1067,  holding  statement  of  conviction  with  reference 
to  transcript  «and  judgment  insufficient. 

37  Tez.  Or.  247-249,  39  8.  W.  362,  KAIiSKT  v.  STATE. 

Bill  of  Exceptions  to  Examinati<m  of  Defendant  aa  Witneaa  concem- 
iDg  statements  made  by  him  to  officer  yrhile  under  arrest  is  insufficient 
if  it  fail  to  show  whether  defendant  answered  such  questions,  or  what 
such  statements  were,  and  if  they  were  drawn  from  defendant. 
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Approved  in  Bailiff  v.  State  (Tex.  Or.),  49  S.  W.  584,  bill  of  exeep- 
tions  must  show  what  the  answer  wonld  have  been. 

37  Tax.  Or.  249-257,  66  Am.  St  Bep.  802,  S9  8.  W.  367,  OOBGBOVE  ▼. 
STATE. 

Under  an  Indictment  for  Adultery,  With  Proper  Allegations,  con- 
viction can  be  had  for  fornication. 

Approved  in  Oarland  v.  State,  51  Tex.  Or.  644,  104  S.  W.  899,  up- 
holding indictment  charging  fornication  and  adultery  in  separate 
counts;  Pena  v.  State,  46  Tex.  Or.  458,  80  S.  W.  1014,  under  indictment 
simply  charging  adultery,  conviction  cannot  be  had  of  fornication. 

37  Tex.  Or.  257-259,  39  8.  W.  665,  ETLAB  y.  STATE. 

Indictment  for  Bentlng  Hoose  for  Oaming  Purposes  fails  to  charge 
venue,  and  is  fatally  defective  where  it  does  not  allege  that  house 
was  in  county  where  prosecution  instituted. 

Beaffirmed  in  Mohan  v.  State,  42  Tex.  Cr.  411,  60  S.  W.  552, 

37  Tex.  Or.  259-267,  39  8.  W.  365,  KXNOSBXJBT  y.  STATE. 

Indictment  will  not  be  Qoashed  Becaose  Onxid  Jury  had  no  evi- 
dence before  it  upon  which  to  base  bill,  nor  will  this  matter  be  in- 
quired into. 

Approved  in  Peoplo  v.  Thompson,  122  Mich.  418,  81  N.  W.  347,  hold- 
ing prosecuting  attorney  cannot  stipulate  what  testimony  before  grand 
jury  was  to  expedite  plea  in  abatement. 

Accessory  cannot  be  Tried  If  His  Principal  be  Arrested,  until  latter 
is  tried  and  convicted,  and  he  is  not  so  convicted  until  judgment  of 
lAnal  condemnation  has  been  pronounced  against  him.  . 

Approved  in  Moore  v.  State,  40  Tex.  Cr.  391,  51  S.  W.  1109,  dis- 
charging accessory  where  principal  dies  after  arrest  before  indictment. 

A  Person  Is  not  Oonvlcted  of  a  Orlme  Until  Sentence  Is  Pronounced 
upon  him. 

Approved  in  Bice  v.  State,  50  Tex.  Cr.  650,  100  S.  W.  771,  witness 
not  disqualified  who  had  been  convicted  of  felony  more  than  three 
days  before,  but  no  motion  for  new  trial  filed  and  no  sentence  passed. 

37  Tex.  Or.  268-275,  39  8.  W.  662,  PITNEB  y.  STATE. 

Where  Indictment  Oontaina  Qood  and  Bad  Oonnt,  conviction  will  be 
referred  to  good  count. 

Beaffirmed  in  Dent  v.  State,  43  Tex.  Cr.  140,  65  S.  W.  628. 

On  Trial  for  Sale  In  Violation  of  Local  Option,  evidence  is  admis- 
sible of  other  sales  than  that  charged,  where  effect  is  to  show  system, 
and  where  admitted,  court  properly  limits  same  to  purpose  stated. 

Approved  in  Holland  v.  State,  51  Tex.  Cr.  142,  101  S.  W.  1005,  Efird 
V.  State,  44  Tex.  Cr.  448,  71  S.  W.  958,  Skipwith  v.  State  (Tex.  Cr.), 
68  S.  W.  279,  Hollar  v.  State  (Tex.  Cr.),  73  S.  W.  962;  Bennett  v. 
State  (Tex.  Cr.),  50  S.  W.  946,  and  Wilson  v.  State  (Tex.  Cr.),  55  S. 
W.  69,  all  reaffirming  rule;  Peterson  v.  State  (Tex.  Cr.),  70  S.  W.  978, 
979,  reversing  where  court  refused  to  limit  testimony  of  other  sales; 
Childress  v.  State,  48  Tex.  Cr.  618,  90  S.  W.  31,  admitting  evidence  of 
another  sale  of  liquor,  just  preceding  sale  in  question,  to  show  knowl- 
edge and  intent;  Pike  v.  State,  40  Tex.  Cr.  616,  51  S.  W.  397,  admit- 
ting testimony  on  question  of  intent;  Johnson  v.  State,  42  Tex.  Cr. 
619,  62  S.  W.  756,  excluding  ovidence  where  not  developing  res  gestae 
or  connecting  defendant  with  sale;  Leach  v.  State  (Tex.  Cr.),  53  S. 
W.  631,  arguendo,  deciding  ease  on  other  grounds.  See  note,  62  L.  B. 
A.  296. 
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On  TrUl  for  Violation  of  Local  Option,  Procnrement  by  Defendant 
of  a  United  States  internal  revenue  license  is  admissible  in  evidence. 

Approved  in  Terry  v.  State  (Tex.  Cr.),  79  S.  W.  319,  admitting  ex- 
amined copy  from  books  of  internal  revenue  collector,  where  initials 
"B.  L.  D."  contained  therein  explained. 

Distinguished  in  Thurman  v.  State,  45  Tex.  Cr.  570,  78  S.  W.  938, 
and  Biddy  v.  State,  52  Tex.  Cr.  415,  107  S.  W.  815,  both  rejecting  evi- 
dence  of  what  witness  saw  recorded  in  office  of  internal  revenue  col- 
lector. 

37  tez.  Or.  275-276,  89  8.  W.  S69,  EX  PABTE  PBICE. 

Oonnty  Oonvict  Bond  can  Only  bo  Accepted  by  County  Judge  so  as 
to  protect  convict  from  arrest  by  sheriff.  Acceptance  by  county  at- 
torney with  promise  to  secure  approval  of  judge  does  not  validate 
bond. 

Approved  in  Ex  parte  Bansom,  38  Tex.  Cr.  141,  41  S.  W.  637,  hold- 
ing bond  invalid  where  not  accepted  by  court. 

37  Tez.  Or.  279-284,  66  Am.  St  Bep.  803,  38  S.  W.  967,  39  S.  W.  666^ 
HILL  y.  STATE. 

On  Trial  for  Aggravated  ABsaolt  by  Orown  Man  upon  little  girl, 
by  holding  her,  exhibiting  his  person,  and  making  indecent  proposals 
to  her,  it  is  proper  for  court,  after  charging  that  jury  must  believe 
before  convicting  that  defendant  intended  to  injure  girl,  to  charge, 
in  words  of  article  588,  Penal  Code,  that  such  intent  may  be  inferred 
from  acts. 

See  note,  73  Am.  St.  Bep.  917. 

Distinguished  in  Tubbs  v.  State,  50  Tex.  Cr.  144,  95  S.  W.  113,  where 
defendant  pulled  his  gun  and  cocked  both  barrels  as  prosecutor  started 
for  him,  error  to  charge  that  when  injury  is  inflicted  intent  to  injure 
is  presumed. 

On  Trial  for  Aggravated  Assault  by  Adult  Male  upon  Oirl,  although 
indictment  alleges  nothing  as  to  latter 's  age,  evidence  is  admissible 
that  she  was  of  tender  years. 

Approved  in  Eogers  v.  State,  40  Tex.  Cr.  356,  50  S.  W.  339,  sustain- 
ing indictment  not  alleging  age. 

Apparent  Oonaent  of  Child  of  Tender  Tears  to  aggravated  assault 
upon  her  by  g^own  man,  by  fondling  her,  exhibiting  his  person,  and 
making  indecent  proposals  to  her,  does  not  purge  offense  of  criminal 
character. 

Approved  in  Bogers  v.  State,  40  Tex.  Cr.  357,  50  S.  W.  339,  reaffirm- 
ing rule;  Knight  v.  State,  48  Tex.  Cr.  42,  85  S.  W.  1067,  indecent 
familiarity  of  adult  male  with  female  child  is  aggravated  assault, 
though  she  consented;  Hardin  v.  State,  39  Tex.  Cr.  439,  46  S.  W.  811^ 
dissenting  opinion,  majority  holding  there  can  be  no  assault  to  female 
consenting  to  sexual  intercourse. 

37  Tez.  Cr.  284>295,  39  S.  W.  576,  COLTEB  ▼.  STATE. 

Indictment  for  Bobbery  Sufficiently  Describes  Money  taken  as  "sixty 
dollars  and  fifty  cents  in  money,  which  passed  current  as  money  of 
United  States  of  America,  of  value  of  sixty  dollars  and  fifty  cents.*^ 

Reaffirmed  in  White  v.  State  (Tex.  Cr.),  57  S.  W.  100.  Approved 
in  Dalton  v.  State,  50  Tex.  Cr.  524,  98  S.  W.  856,  one  hundred  and 
ten  dollars  current  money  of  the  United  States,  of  the  value  of  one 
hundred  and  ten  dollars,  sufficient  description;  Berry  v.  State,  4C»  Tex. 
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Cr.  422,  80  S.  W.  WO,  "one  ten-dollar  bill  of  lawful  currency  of  the 
United  States  of  America  of  the  value  of  ten  dollars/'  sufficient  de- 
scription; Dennis  v.  State  (Tex.  Cr.),  74  S.  W.  560,  where  money  stolen 
alleged  to  be  currency  of  the  United  States,  proof  that  treasury  notes 
were  taken  not  necessary. 

SeligloiiB  Belief  is  not  Element  of  Oompetency  of  Witness.  If  per- 
son understands  that  oath  or  affirmation  binds  him  to  tell  truth,  that 
it  is  wrong  to  tell  lie,  and  punishable  as^  perjury,  he  is  competent  as 
witness. 

Approved  in  Freasier  v.  State  (Tex.  Cr.),  84  S.  W.  360,  admitting 
testimony  of  child  seven  years  old,  who  believed  that  if  she  lied  she 
would  go  to  hell;  Grayson  v.  State,  40  Tex.  Cr.  574,  51  S.  W.  246,  hold- 
ing confession  of  one  between  nine  and  thirteen  years  of  age  admis- 
sible without  proof  of  ability  to  understand  criminality;  Lawson  v. 
State  (Tex.  Cr. ),  50  S.  W.  346,  fourteen  year  old  boy  believing  he  will 
be  sent  to  legislature  if  he  tells  one  story  and  to  Congress  if  he  tells 
two,  and  having  no  ideas  of  qualities  of  an  oath,  is  incompetent;  Click 
▼.  State  (Tex.  Cr.),  66  S.  W.  1104,  it  is  in  court's  discretion  to  allow 
eight  year  old  girl,  who  understands  wrong  of  telling  a  lie,  to  testify, 
though  she  does  not  know  nature  of  oath.  See  note,  42  L.  B.  A.  554, 
565. 

Charge  on  Oircnmstantial  Evidence  is  Unnecessaiy  in  robbery  where 
there  is  positive  evidence  of  participation  by  accused  in  robbery. 

See  note,  69  L.  B.  A.  203. 

Miscellaneous. — Cited  in  Flanagan  ▼.  State,  55  Tex.  164,  116  3.  W. 
55,  addition  of  words,  "without  the  consent  and  against  the  will"  of 
person  robbed,  does  not  vitiate  indictment  for  robbery. 

37  Tez.  Or.  295-301,  39  S.  W.  574,  OBOW  ▼.  STATE. 

Where  Expert  Testifies  That  He  cannot  Give  Opinion  as  to  whether 
two  writings  were  written  by  same  person,  but  says  that  there  is  con- 
siderable similarity  in  some  of  letters  in  some  of  words,  evidence  is 
insufficient  to  admit  writing  in  evidence. 

See  note,  62  L.  B.  A.  872. 

Instruction  That  Oircnmstantial  Evidence  mnst  be  of  a  Oondnsiye 
Nature  leading  to  satisfactory  conclusion  and  producing  reasonable 
and  moral  certainty  that  defendant  and  no  other  person  committed 
crime,  is  good. 

See  note,  97  Am.  St.  Bep.  795. 

37  Tez.  Or.  302-309,  39  &  W.  692,  BABBT  ▼.  STATE. 

On  Trial  for  Mnrder  It  ia  Improper  to  Allow  Witness  to  testify  that 
during  trial  defendant's  witnesses  have  frequently  talked  together  in 
low  tone. 

Approved  in  Jacobs  v.  State,  42  Tex.  Cr.  358,  59  S.  W.  1113,  in 
forgery,  holding  statement  by  transferee  inadmissible;  Owens  v.  State, 
43  Tex.  Cr.  252,  63  S.  W.  636,  holding  testimony  regarding  finding  of  a 
horse  according  to  another  witness'  testimony  inadmissible. 

37  Tez.  Or.  309-310,  39  &  W.  679,  OOBNELIXJS  Y.  DAIJiAS. 

It  is  Oompetent  for  Legislature  to  Enact  in  Oity  Oharter  that  no 
appeal  will  lie  from  city  court  unless  fine  imposed  is  twenty  dollars  or 
more,  and  jurisdiction  does  not  attach  in  court  of  criminal  appeals  in 
such  case. 

Followed  in  George  v.  Dallas  (Tex.  Cr.),  39  S.  W.  1118. 
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S7  Tex.  Or.  312-314,  39  8.  W.  680,  FBANKUK  ▼.  STATE. 

On  Mai  for  Larceny,  Oovrt  Properly  Olurgee  that  explanation  hy 
defendant  of  possession  of  stolen  property  may  be  shown  to  be  false 
by  circumstantial  evidence. 

Beaffirmed  in  Barfleld  ▼.  State,  41  Tex.  Cr.  20,  51  S.  W.  908.  See 
note,  101  Am.  St.  Bep.  523. 

Where  Indictment  Alleges  Owner  of  Stolen  Property  to  be  J.  Al* 
derette  and  proof  Bhows  it  belonged  to  Joeiana  Alderette,  there  is  no 
variance. 

Approved  in  Knight  v.  State,  147  Ala.  108,  41  So.  912,  applying  rale 
where  indictment  charged  money  embezzled  belonged  to  "H.  G.  Kil- 
gore"  and  proof  shown  name  was  "Howell  Green  Kilgore." 

37  Tez.  Or.  314-818,  39  8.  W.  874,  BUSSELZ.  ▼.  STATE. 

Where  on  Trial  for  Bnrs^ary,  Where  Arrest  was  Withoat  Warranty 
there  is  evidence  that  defendant  was  told  when  arrested  what  offense 
was  charged,  charge  is  upon  weight  of  evidence  that  his  resistance  of 
arrest  may  be  taken  against  him  if  it  showed  consciousness  of  offense 
charged. 

Approved  in  Brown  v.  King,  41  Tex.  Civ.  593,  93  S.  W.  1020,  sheriff 
not  liable  for  unlawful  act  of  deputy  in  making  arrest  without  war- 
rant; Kelly  V.  State,  43  Tex.  Cr.  43,  62  S.  W.  917,  holding  charge  im- 
proper requiring  that  proof  of  writing  must  be  conclusive  to  show 
animus  in  killing. 

37  TeaL  Or.  320-329,  39  8.  W.  684,  BABNE8  y.  STATE. 

On  Trial  for  Seduction  Ohild  Three  or  Four  Months  Old  is  not  ad- 
missible in  evidence  for  purpose  of  comparison  in  order  to  determine 
paternity. 

Approved  in  Copeland  v.  State  (Tex.  Cr.),  40  S.  W.  589,  refusing 
admission  of  six  weeks  old  child  as  too  immature;  Hilton  v.  State, 
41  Tex.  Cr.  193,  53  S.  W.  115,  applying  rule  to  case  of  child  seven 
months  old;  Gray  v.  State,  43  Tex.  Cr.  302,  65  S.  W.  375,  holding  error 
to  exhibit  child  on  trial  for  rape  of  girl  under  fifteen.  See  note,  52 
L.  B.  A.  502. 

Where,  on  Trial  for  Seduction,  evidence  of  appearance  of  child  of 
prosecutrix  is  admitted,  it  is  error  for  court,  in  its  charge,  to  call 
particular  attention  to  same,  when  same  can  be  used  for  no  other 
purpose  than  to  establish  paternity. 

Approved  in  Parnell  v.  State,  51  Tex.  Cr.  624,  103  S.  W.  908,  error 
for  court  to  single  out  evidence  in  its  charge  and  to  assume  disputed 
facts;  Kilpatrick  v.  State,  39  Tex.  Cr.  11,  44  S.  W.  830,  holding  physi- 
cian's statement  that  child  favored  defendant  inadmissible;  Dickenson 
V.  State  (Tex.  Cr.),  63  S.  W.  329,  holding  instruction  that  accomplice's 
testimony  might  be  corroborated  by  tracks  is  on  weight  of  evidence. 

To  Oonstltute  Seduction  Prosecutrix  must  have  Belied  Solely  on 
promise  of  marriage. 

Approved  in  Barnard  v.  State,  48  Tex.  Cr.  113,  122  Am.  St.  Bep.  736, 
86  S.  W.  761,  and  Nolan  v.  State,  48  Tex.  Cr.  438,  88  S.  W.  243,  both 
reaffirming  rule;  Muhlhause  v.  State,  56  Tex.  Cr.  292,  119  S.  W.  868, 
promise  to  marry  if  woman  becomes  pregnant,  insufficient. 

37  Tez.  Cr.  331-335,  39  &  W.  938,  IffTEBS  ▼.  STATE. 

On  Trial  for  Violation  of  Local  Option,  Evidence  of  Other  Sales  than 
that  charged  is  admissible  to  show  that  defendant  had  a  system  of 
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doing  buBiness  of  Belling  liquor  in  connection  with  Ub  business  as  ex- 
press agent. 

Approved  in  Eilrd  r.  State,  44  Tex.  Gr.  448,  71  S.  W.  958,  and  Wilson 
V.  State  (Tex.  Cr.),  55  S.  W.  CO,  both  following  rule;  Pike  r.  State, 
40  Tex.  Gr.  616,  51  S.  W.  397,  admitting  evidence  on  question  of  intent. 
See  note,  62  L.  B.  A.  296. 

Zl  Tex.  Cr.  335-337,  39  8.  W.  372,  935,  OBESWELL  ▼.  STATE. 

Final  Judgment  is  Insui&cient  If  It  Falls  to  Show  that  evidence  was 
introduced. 

Approved  in  Oliver  r.  State  (Tex.  Cr.),  40  S.  W.  273,  reversing  for 
failure  of  recC)rd  to  show  impaneling  of  jury  and  submission  of  evi- 
dence to  them. 

21  Tex.  Or.  337-339,  39  S.  W.  934,  STOVALL  y.  STATE. 

Indictment  Against  Physician  for  Giving  Prescription  to  be  Used 
in  obtaining  intoxicating  liquor  in  local  option  county  must  allege 
that  person  to  whom  prescription  was  given  was  not  actually  sick  and 
that  no  personal  examination  was  made. 

Overruled  in  Williams  v.  State  (Tex.  Cr.),  81  S.  W.  1210,  physician 
guilty  if  he  knew  applicant  for  prescription  was  not  sick  or  if  he  gave 
prescription  without  personal  examination. 

2n  Tex.  Or.  339-342,  39  S.  W.  935,  HINES  y.  STATE. 

Whenever  It  is  Necessary  to  Dne  Administration  of  Justice,  witness 
may  be  attacked  by  showing  that  he  made  statements  before  grand 
jury  different  than  those  testified  on  trial  of  case. 

Approved  in  Christian  v.  State,  40  Tex.  Cr.  671,  51  S.  W.  903,  re- 
fusing cross-examination  on  matter  not  brought  out  in  chief;  Spangler 
V.  State,  41  Tex.  Cr.  431,  55  S.  W.  329,  allowing  witness  to  refresh 
his  memory  by  reading  evidence  before  grand  jury;  Wisdom  v.  State, 
42  Tex.  Cr.  584,  61  S.  W.  928,  dissenting  opinion,  majority  holding 
confessions  before  grand  jury  admissible  on  trial;  dissenting  opinion 
in  Grimsinger  v.  State,  44  Tex.  Cr.  29,  34,  69  S.  W.  591,  594,  majority 
holding  confessions  made  before  grand  jury  admissible.  See  note, 
82  Am.  St.  Rep.  46. 

Distinguished  in  Gutgesell  v.  State  (Tex.  Civ.),  43  S.  W.  1017,  de- 
fendant's testimony  before  grand  jury  is  inadmissible,  where  he  does 
not  testify  at  his  trial. 

37  Tex.  Or.  342-347,  39  S.  W.  933,  SMITH  v.  STATE. 

In  Prosecntion  for  Bringing  Stolen  Property  into  State,  it  muat 
appear  that,  by  the  law  of  the  foreign  jurisdiction,  the  act  committed 
was  an  offense  of  the  same  character  in  such  jurisdiction. 

Approved  in  Beard  v.  State,  47  Tex.  Cr.  189,  83  S.  W.  825,  indict- 
ment charging  theft  of  horse  in  Oklahoma  and  bringing  him  into 
«tate,  sufficient. 

Miscellaneous. — Cited  in  O'Quinn  v.  State,  55  Tex.  Cr.  26,  115  & 
W.  44,  as  to  distinction  between  principal  and  accessory. 

S7  Tex.  Or.  348-357,  39  S.  W.  687,  WILLIAMS  V.  STATE. 

Nonexpert  Witness  is  Permitted  to  Give  His  Opinion  as  to  sanity 
of  person,  predicated  upon  facts  involving  acts,  conduct,  etc.,  of  per- 
son inquired  about,  but  these  facts  must  be  stated  to  jury. 

Approved  in  Henderson  v.  State,  49  Tex.  Cr.  512,  93  S.  W.  550,  and 
Hurst  V.  State  (Tex.  Cr.),  40  S.  W.  264^  both  reaffirming  rule;  Burton 
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y.  State,  51  Tex.  Cr.  200,  101  S.  W.  £29,  rejecting  testimony  of  bare 
acquaintances  who  did  not  state  any  facts  to  support  their  opinions; 
Wells  T.  State,  50  Tex.  Cr.  501,  99  S.  W.  852,  rejecting  testimony 
which  did  not  appear  to  be  based  on  adequate  observation  and  where 
facta  were  not  stated;  Sims  ▼.  State,  50  Tex.  Cr.  565,  99  S.  W.  556, 
holding  predicate  insufficient;  Betts  v.  State,  48  Tex.  Cr.  525,  526,  89 
S.  W.  414,  415,  testimony  as  to  insanity  of  defendant  of  persons 
who  knew  him  and  saw  him  daily,  inadmissible  unless  facts  stated; 
Lee  V.  State,  43  Tex.  Cr.  287,  64  S.  W.  1048,  holding  error  to  admit 
opinions  where  facta  not  stated.  See  note,  38  L.  B.  A.  721,  722, 
723,  735. 

Distinguished  in  Taylor  v.  State,  49  Tex.  Cr.lO,  90  1^.  W.  648,  ad- 
mitting testimony  of  witnesses  who  never  saw  anything  wrong  with 
defendant's  mind;  Burt  v.  State,  38  Tex.  Cr.  436,  40  S.  W.  1002, 
holding  reference  to  facts  unnecessary  to  verify  judge's  statement 
as  to  admitting  opinion. 

Hypotiietlcal  Case  Stated  to  Expert  Witness,  upon  which  he  is  au- 
thorized to  give  opinion,  must  group  all  facts  upon  that  issue. 

Limited  in  Burt  v.  State,  38  Tex.  Cr.  446,  449,  452,  43  S.  W.  345, 
347,  349,  holding  hypothetical  case  need  not  embrace  all  testimony 
on  subject;  Burt  v.  State,  38  Tex.  Cr.  454,  455,  43  S.  W.  350,  dis- 
senting opinion,  majority  holding  hypothetical  case  need  not  embrace 
all  testimony  on  subject. 

InaaiUty  Expert  cannot  Oive  Opinion  Unleas  It  is  Baaed  upon  evi- 
dence taken  upon  pending  trial. 

See  note,  39  L.  B.  A.  311. 

Plea  of  Insanity  Need  not  be  Established  Beyond  Beasonal^e  Donbt^ 
but  must  be  established  to  reasonable  satisfaction  of  jury. 

See  note,  39  L.  B.  A.  738,  739. 

Miscellaneous. — ^Williams  v.  State  (Tex.  Cr.),  53  S.  W.  860,  refer- 
ring historically  to  former  appeal. 

37  Tex.  Or.  357-359,  39  S.  W.  941,  TABBBOUOH  v.  STATE. 

Conviction  for  Knowingly  Causing  Stock  to  go  into  inclosed  land 
of  another  cannot  be  sustained  upon  proof  that  defendant  turned 
more  cattle  into  large  pasture  in  which  he  owned  land  than  his  pro- 
portion of  such  pasture  authorized. 

Distinguished  in  Barber  v.  State,  42  Tex.  Cr.  628,  63  S.  W.  324, 
holding  claim  of  title  did  not  justify  turning  cattle  on  land  of  one 
in  possession. 

37  Tex.  Or.  359-362,  38  8.  W.  816,  DAVIS  y.  STATE. 

Miscellaneous. — See  note,  92  Am.  St.  Bep.  101. 

87  Tex.  Cr.  362-365,  39  8.  W.  668,  QUABLES  ▼.  STATE. 

XT^er  Article  884  of  Code  of  Criminal  Procedure,  after  notice  of 
appeal  has  been  given,  and  pending  appeal  to  court  of  criminal  ap- 
peals, trial  court  can  take  no  steps  therein  until  same  is  finally  dis- 
posed of  on  appeal,  except  to  supply  portion  of  record  lost  or  de- 
stroyed after  notice  of  appeal. 

Approved  in  Saufley  v.  State,  48  Tex.  Cr.  564,  90  S.  W.  641,  motion 
amending  original  motion  for  new  trial  cannot  be  filed  after  appeal; 
Nichols  V.  State,  55  Tex.  Cr.  212,  115  S.  W.  1197,  rejecting  statement 
of  facts  and  bills  of  exceptions  filed  after  appeal;  Beed  v.  State,  42 
Tex.  Cr.  573,  61  S.  W.  926,  holding  error  to  allow  substitution  of  in- 
formation lost  before  trial. 
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Trial  Oovrt  Iim  No  Antbority  After  Appeal,  and  at  subsequent  term 
to  enter  reeognizanee  nnne  pro  tunc. 

Approved  in  Morse  ▼.  State,  39  Tex.  Cr.  568,  47  S.  W.  645,  Fresh- 
man V.  State  (Tex.  Or.),  39  S.  W.  1118,  and  Quarles  v.  State,  40  Tex. 
Cr.  354,  50  S.  W.  457,  all  reaffirming  rule;  Clay  v.  State,  56  Tex.  Cr. 
516,  120  S.  W.  418,  order  overruling  motion  for  new  trial  and  notice 
of  appeal  cannot  be  entered  nunc  pro  tunc;  Toungman  v.  St&te,  38 
Tex.  Cr.  462,  43  S.  W.  520,  holding  recognizance  cannot  be  entered 
to  perfect  another;  Estes  v.  State,  38  Tex.  Cr.  507,  43  S.  W.  982, 
holding  lower  court  cannot  enter  judgment  after  appeal  and  after 
term;  Sheegog  v.  State,  39  Tex.  Cr.  128,  44  S.  W.  1109,  holding  judg- 
ment nun«  pro  tunc^  showing  notice  of  appeal  given  below,  not  consid- 
ered on  appeal;  Dement  v.  State,  39  Tex.  Cr.  277, 45  S.  W.  918,  holding 
appeal  not  delayed  to  perfect  record  by  judgment  nunc  pro  tunc; 
Donnelly  v.  State  (Tex.  Cr.),  51  8.  W.  229,  holding  recognizance 
entered  into  after  term's  expiration  does  not  give  appellate  court 
jurisdiction;  Maxey  v.  State,  41  Tex.  Cr.  556,  55  S.  W.  823,  holding 
recognizance  not  entered  of  record  during  term  of  appeal  insufficient. 

37  Tex.  Or.  368-371,  35  B.  W.  172,  80HWEN  V.  STATE. 

On  Trial  for  Theft  of  Yearling,  Evidence  That  Two  Oalves  were 
stolen  by  someone  living  on  defendant's  place  is  inadmissible,  where 
such  theft  is  not  shown  to  have  been  contemporaneous  to  that  charged, 
or  in  any  way  connected  therewith. 

Approved  in  State  v.  O'Donnell,  36  Or.  228,  61  Pac.  8^,  excluding 
evidence  that  calf  sold  by  defendant's  fellow-prisoner  was  stolen. 
See  note,  62  L.  B.  A.  198. 

The  Practice  of  Admitting  Improper  Bvldence,  With  the  Expecta- 
tion of  limiting  it  or  directing  the  jury  to  disregard  it  altogether, 
is  not  to  be  encouraged. 

Approved  in  Pamell  v.  State,  51  Tex.  Cr.  624,  103  S.  W.  908,  error 
to  single  out  testimony  and  comment  on  its  relevancy  and  importance. 

37  Tex.  Or.  371-373,  35  S.  W.  388,  DAVIS  v.  STATE. 

Threats  and  Menaces  are  Inanfflcient  to  Bednce  Killing  to  man- 
slaughter. 

See  note,  4  L.  B.  A.  (n.  s.)  157. 

Insnlting  Words  or  Conduct  of  Deceased  Toward  Female  Belative 
of  slayer  is  insufficient  to  reduce  killing  to  manslaughter  if  it  occurs 
at  first  meeting  after  information. 

See  note,  4  L.  B.  A.  (n.  s.)  163. 

37  Tex.  Or.  373-386,  36  8.  W.  390,  38  S.  W.  624,  39  8.  W.  373,  WU*- 
SON  y.  STATE. 

Whenever  Extraneous  Matter  is  Admitted  In  Evidence,  for  specific 
purpose  incidental  to,  but  which  is  not  admissible  directly  to  prove, 
main  issue,  it  becomes  imperative  duty  of  court,  where  jury  might 
otherwise  use  evidence  for  other  and  more  prejudicial  purpose,  to 
limit  and  restrict  same  so  that  such  result  cannot  ensue. 

Approved  in  Wright  v.  State,  56  Tex.  Cr.  369,  120  S.  W.  462,  evi- 
dence of  burglary  committed  near  scene  of  homicide,  introduced  to 
rebut  alibi,  need  not  be  limited;  Long  v.  State,  55  Tex.  Cr.  61,  114 
S.  W.  635,  evidence  of  contemporaneous  offense  committed  as  result 
of  same  conspiracy  need  not  be  limited;  Sue  v.  State,  52  Tex.  Cr.  129, 
105  S.  W.  808,  testimony  which  cannot  be  rationally  used  for  more 
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tban  one  purpose  need  not  be  limited;  Brittain  v.  State,  47  Tex.  Cr. 
602,  85  S.  W.  281,  impeaching  testimony  that  defendant  had  been 
prostitute  need  not  be  limited;  Newman  v.  State  (Tex.  Or.),  70  S.  W. 
953,  where  impeaching  evidence  could  not  be  considered  for  any  other 
purpose,  court  did  not  need  to  limit  it;  Winfrey  v.  State,  41  Tex. 
Or.  540,  56  S.  W.  919,  holding  evidence  need  not  be  limited  to  im- 
peachment when  useful  only  therein;  Carroll  v.  State  (Tex.  Cr.),  58 
S.  W.  340,  in  arson,  sustaining  refusal  to  limit  effect  of  evidence  of 
confinement  for  burglary  to  bearing  on  testimony;  Bennett  v.  State, 
43  Tex.  Cr.  242,  64  S.  W.  255,  condemning  failure  to  limit  evidence 
of  other  prosecutions  to  effect  upon  testimony;  Price  v.  State  (Tex. 
Cr.),  65  S.  W.  909,  holding,  in  murder,  defendant's  adultery  with  wife 
of  deceased  inadmissible,  where  relations  unconnected  with  homicide. 

Where  a  Court  has  not  Convened  When  Authorized  by  Law,  it  can- 
not convene  and  hold  a  term  at  a  subsequent  day. 

Distinguished  in  Scott  v.  State,  43  Tex.  Cr.  596,  597,  68  S.  W.  178, 
court  properly  convened  where  judge  did  not  appear  until  second  day. 

37  Tex.  Cr.  386-387,  35  8.  W.  657,  ALFOBD  ▼.  STATE. 

Indictment  for  Violation  of  I«ocal  Option  Law  must  Aver  that  local 
option  was  in  force  in  given  territory  after  election  had  been  held 
for  its  adoption  in  said  territory. 

Approved  in  Hall  v.  State,  37  Tex.  Cr.  220,  39  S.  W.  118,  following 
rule. 

37  Tez.  Or.  388-392,  35  S.  W.  662,  WALTEBS  v.  STATE. 

On  Appeal  In  Assault  Witb  Intent  to  Murder,  though  weapon  used 
is  no  further  described  than  as  pocket-knife,  its  deadly  character 
may  be  inferred  from  dangerous  character  of  wounds  inflicted. 

Approved  in  Walters  v.  State  (Tex.  Cr.),  40  S.  W.  794,  reaffirming 
rule  on  subsequent  appeal;  Thomas  v.  State,  44  Tex.  Or.  346,  72  S. 
W.  179,  reaffirming  rule;  Scott  v.  State,  42  Tex.  Cr.  608,  62  S.  W.  420, 
applying  rule  to  case  of  assault  with  razor.  See  note,  21  L.  B.  A. 
<n.  s.)  503. 

Charge  That,  if  Defendant  Took  Undue  Advantage  of  Prosecutor, 
offense  could  not  be  reduced  to  aggravated  assault,  held  erroneous 
as  calculated  to  impress  jury  with  idea  that  judge  believed  undue 
advantage  has  been  tak<en. 

Approved  in  Dobbs  v.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  error 
to  single  out  facts  in  such  manner  as  to  indicate  court's  belief. 

37  Tez.  Cr.  392-395,  35  8.  W.  654,  CHILDEBS  v.  STATE. 

Bill  of  Exceptions  to  Exclusion  of  Evidence  is  insufficient  if  it  fail 
to  show  materiality  of  such  evidence. 

Beaffirmed  in  Martin  v.  State,  44  Tex.  Cr.  282,  70  S.  W.  974; 
Haynes  v.  State  (Tex.  Cr.),  56  S.  W.  923. 

Due  Diligence  Deserving  Continuance  does  not  appear  where  in- 
dictment was  returned  upon  September  25,  1895,  and  process  for 
absent  witness  issued  January  20,  1896,  and  was  returned  ''not  f  ound'* 
on  January  25th,  the  day  of  trial. 

Approved  in  Squires  v.  State  (Tex.  Cr.),  54  S.  W.  771,  where  in- 
dicted in  February,  issuance  of  process  for  absent  witness  in  follow- 
ing August  is  not  sufficient  diligence. 

Unrecorded  Brand  is  Inadmissible  in  Evidence  of  ownership  of 
eattl-e. 

See  note,  11  L.  B.  A.  (n.  s.)  89. 
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On  Trial  for  Altering  Brand  on  Animal  Where  Defendant  Admitted 
changing  brand  on  certain  lost  animal  bnt  identity  of  animal  was 
dependent  on  circumBtantial  evidence,  charge  on  circumstantial  evi- 
dence is  necessary. 

See  notes,  97  Am.  St.  Bep.  792;  69  L.  B.  A.  208. 

87  Tex.  Or.  39^-401,  30  S.  W.  1071,  DEVEB  y.  STATE. 

Indictmeiat  for  Oonsplracy  must  Name  Parties  Thereto,  and  there 
mnst  be  at  least  two  principals. 

Approved  in  Holt  v.  State,  39  Tex.  Or.  300,  46  S.  W.  830,  holding 
co-conspirator  may  testify  regarding  substantive  offense  not  con- 
spiracy. 

Distinguished  in  Bichards  v.  State,  53  Tex.  Cr.  409,  110  S.  W.  437, 
declarations  of  fellow  conspirator  admissible,  though  latter  has  been 
acquitted. 

One  Who  Assists,  Oommands,  or  Encourages  Another  to  commit  of- 
fense, or  who  prepares  arms  or  aid  of  any  kind  to  assist  principal  in 
commission  of  offense,  is  accomplice,  and  his  co-conspirators  cannot 
be  convicted  upon  his  uncorroborated  testimony. 

Approved  in  Williamson  v.  Stete,  37  Tex.  Cr.  441,  35  S.  W.  994, 
where  testimony  of  accomplices  not  sufficiently  corroborated;  Mc- 
Kenzie  v.  State  (Tex.  Cr.),  32  S.  W.  543,  holding  one  who  originally 
agreed  to  steal  for  purpose  of  stealing,  but  abandons  the  undertaking 
before  the  actual  theft,  is  an  accomplice.  See  note,  98  Am.  St.  Bep. 
160. 

87  .Tex.  Or.  401-403,  86  8.  W.  663,  WADE  v.  STATE. 

BUI  of  Exceptions  to  Admission  of  Testimony  is  insufficient  where 
it  merely  shows  that  such  testimony  was  not  relevant. 

Approved  in  Neely  v.  State  (Tex.  Cr.),  56  S.  W.  625,  reaffirming 
rule;  Hamblin  v.  State,  41  Tex.  Cr.  139,  50  S.  W.  1021,  holding  state- 
ment that  testimony  is  irrelevant  and  immaterial  too  indefinite; 
Barfield  v.  State,  41  Tex.  Cr.  20,  51  S.  W.  908,  holding  statement  that 
testimony  is  immaterial  too  indefinite;  Leggett  v.  State  (Tex.  Cr.), 
65  S.  W.  516,  refusing  to  consider  bill  merely  reciting  exception  to 
testimony. 

Distinguished  in  dissenting  opinion  in  Hamblin  v.  State,  41  Tex. 
Cr.  144,  51  S.  Wv  1112,  majority  holding  statement  that  testimony  is 
irrelevant  and  immaterial  too  indefinite. 

In  Prosecution  for  Becelving  Stoltti  Oattle,  State  cannot  Prove 
contents  of  railroad  records  showing  cattle  shipped  by  defendant  and 
brand  on  them,  by  witness  who  examined  them  but  does  not  remem- 
ber name  of  railroad  nor  of  party  who  showed  them  to  him. 

Approved  in  dissenting  opinion  in  Greene  v.  United  States,  154 
Fed.  415,  majority  not  passing  on  point. 

37  Tex.  Or.  403-408,  35  8.  W.  378,  OABTEB  y.  8TATR 

On  Trial  for  Murder,  Oharge  upon  Limited  Self-defense  from  pro- 
voking difficulty  should  apply  law  to  facts,  and  not  rest  with  mere 
recital  of  abstract  legal  proposition. 

Denied  in  MeCandless  v.  State,  42  Tex.  Cr.  61,  57  a  W.  674,  hold- 
ing charge  need  not  group  the  facts. 

Distinguished  in  Matthews  ▼.  State,  42  Tex.  Cr.  50,  58  S.  W.  90, 
holding  court  need  not  state  facts  indicating  provociition. 

On  Trial  for  Murder,  if  Defendant  Provoked  Difficulty  for  purpose 
of  inducing  his  adversary  to  make  attack  so  that  he  could  kill  him, 
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he  ifl  guilty  of  murder,  but  if,  in  absence  of  feloniouB  intent,  he  is 
forced  to  kill  to  save  hii  life,  he  ia  guiltj  of  manslaughter,  but  if 
there  is  no  intention  to  hare  difllcnlty,  his  right  of  self-defense  re- 
mains complete. 

Approved  in  Gray  v.  State,  55  Tex.  Cr.  98,  114  S.  W.  639,  22  L.  B. 
A.  (n.  8.)  513,  approving  charge  based  upon  cited  case;  Mozee  v. 
State  (Tex.  Cr.),  51  S.  W.  252,  Wrage  v.  State,  41  Tex.  Cr.  373,  54 
S.  W.  603,  both  holding  charge  that  mere  intention  to  provoke  re- 
moves right  of  self-defense  erroneous;  Hall  v.  State,  42  Tex.  Cr.  449, 
60  8.  W.  771,  holding  charge  that,  on  refusal  to  leave  premises,  right 
of  self-defense  forfeited  erroneous;  Hall  v.  State,  43  Tex.  Cr.  487, 
66  S.  W.  785,  mere  intention  to  provoke  difficulty  without  overt  acts 
does  not  forfeit  right  of  self-defense.  See  notes,  109  Am.  St.  Bep. 
811;  5  L.  B.  A.  (n.  s.)  821;  45  L.  B.  A.  689,  691,  693,  694,  701,  708. 

Miscellaneous.— <;arter  v.  State  (Tex.  Cr.),  40  S.  W.  499,  referring 
historically  to  former  appeal. 

37  TeaL  Or.  409^12,  35  &  W.  670,  HTniALT)  ▼.  STATE. 

If  Indictment  or  Information  Particnlarlzes  Transaction  upon  which 
charge  is  based,  proof  must  be  confined  to  that  transaction  as  par- 
ticularized. 

Approved  in  Jones  v.  State  (Tex.  Cr.),  62  S.  W.  758,  reaffirming 
rule;  Mansfield  v.  State  (Tex.  Cr.),  63  3.  W.  630,  holding  error  to 
authorize  conviction  on  other  than  charge  set  forth. 

37  Tex.  Cr.  413-415,  35  S.  W.  664,  BALDEZ  ▼.  STATE. 

To  Convict  upon  Circumstaatlal  Evidence,  each  fact  necessary  to 
establish  guilt  of  accused  must  be  proved  by  competent  evidence 
beyond  a  reasonable  doubt,  and  the  facts  and  circumstances  proved 
must  not  only  be  consistent  with  such  guilt,  but  inconsistent  with 
any  other  reasonable  hypothesis  or  conclusion,  and  must  produce  in 
minds  of  jurors  a  reasonable  and  moral  certainty  that  accused  com- 
mitted the  offense. 

Beaffirmed  in  Sanchez  v.  State  (Tex.  Cr.),  35  S.  W.  969;  Beard  v. 
State,  41  Tex.  Cr.  178,  53  S.  W.  350.     See  note,  97  Am.  St.  Bep.  795. 

87  Tex.  Cr.  415-418,  35  S.  W.  660,  HILL  v.  STATE. 

On  Trial  for  Murder,  It  is  not  Competent  to  prove  defendant's 
good  character  for  truth  and  veracity,  or  his  having  been  peaceful 
citizen  while  confined  in  jail  prior  to  trial. 

Approved  in  State  v.  Sprague,  64  N.  J.  L.  423,  45  Atl.  790,  re- 
fusing admission  of  evidence  regarding  reputation  after  commission 
of  act.     See  note,  103  Am.  St.  Rep.  896,  897. 

Where,  on  Trial  for  Murder,  Court  has  Charged  on  circumstantial 
evidence,  in  accordance  with  authority,  it  is  not  error  to  refuse  spe- 
cial requested  charge  on  subject. 

Approved  in  Smith  v.  State  (Tex.  Cr.),  49  S.  W.  583,  Tinsley  v. 
State,  52  Tex.  Cr.  98,  106  3.  W.  351,  both  following  rule. 

On  Trial  for  Murder,  It  is  Competent  for  Sheriff  to  Testify  that, 
through  information  obtained,  he  was  enabled  to  pursue  and  capture 
defendant. 

Approved  in  Cortez  v.  State,  47  Tex.  Cr.  16,  83  8.  W.  814,  on  trial 
for  murder  of  sheriff,  conversations  between  him  and  others  as  to 
whereabouts  of  defendant  admissible  to  show  sheriff's  right  to  act 
without  warrant. 
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37  Tez.  Cr.  41&-4Sa,  86  8.  W.  064,  ^EAOOOK  ▼.  STATE. 

Conviction  for  Bribery  cannot  be  Sustained  Under  Indictment  con- 
taining one  count  in  which  two  charges  are  made-— one  good  and  one 
bad. 

Approved  in  Mohan  v.  State,  42  Tez.  Cr.  411,  60  S.  W.  553,  refus- 
ing reversal  where  conviction  is  under  three  counts — ^two  bad. 

Where  a  Justice  of  the  Peace  for  One  Precinct  Holds  Court  in  an- 
other, his  authority  should  be  proved. 

Distinguished  in  Brown  v.  State,  55  Tez.  Cr.  575,  US  S.  W.  141, 
where  he  sits  as  ezamining  court  in  his  own  precinct,  he  is  magis- 
trate and  his  jurisdiction  eztends  to  limits  of  county. 

37  Tez.  Cr.  422-424,  35  S.  W.  965,  THUBMOND  ▼.  STATE. 

Certified  Copy  of  Marks  and  Brands  is  Admissible  to  Show  Owner- 
ship of  cow  and  so  establish  ownership  of  her  stolen  unbranded  calf. 

See  note,  11  L.  B.  A.  (n.  s.)  90. 

87  Tez.  Cr.  424--425,  35  S.  W.  969,  SCHOONMAEEB  ▼.  STATE. 

Eztortion  is  not  Offense  Eo  Nomine,  and  recognizance  on  appeal 
which  recites  offense  as  "eztortion"  is  insufficient.  It  should  recite 
essential  ingredients  of  offense. 

Beaffirmed  in  Johnson  ▼.  State,  36  Tez.  Cr.  26,  40  S.  W.  982. 

37  Tez.  Cr.  426-428,  35  S.  W.  1069,  OBANADO  ▼.  STATE. 

Instance  of  Evidence  in  Horse  Theft  Held  to  be  Direct  and  Positive 
80  as  not  to  necessitate  charge  on  circumstantial  evidence. 

See  note,  69  L.  B.  A.  203. 

87  Tez.  Cr.  428-430,  35  &  W.  978,  JACOBS  v.  STATE. 
The  Eztent  to  Which  Attorneys  may  Bead  Law  to  the  Jnry  is 

largely    discretionary,   and  not   subject   to   revision   unless   probable 
injury  shown. 

Approved  in  Buchanan  ▼.  State,  52  Tez.  Cr.  237,  106  S.  W.  135, 
affirming  where  charge  was  in  line  practically  with  authorities  read. 

37  Tez.  Cr.  430-432,  36  S.  W.  982,  SIEBBA  V.  STATE. 

Where  Officer  is  Killed  by  Person  Attempting  to  Beecne  His 
Prisoner,  defendant  is  not  prejudiced  by  instruction  that  question  of 
legality  of  arrest  is  for  jury. 

See  note,  66  L.  B.  A.  367. 

There  is  No  Question  of  Manslaughter  in  Prosecntion  for  KiUing 
Officer  in  attempt  to  rescue  one  whom  he  had  legally  arrested. 

See  note,  66  L.  B.  A.  379. 

37  Tez.  Cr.  435-436,  36  S.  W.  81,  EX  PABTE  IiAMBEBT. 

Ezcept  in  Eztraordinary  Cases,  Court  of  Criminal  Appeals  will  not 
entertain  jurisdiction  to  grant  original   writs  of  habeas  corpus. 

Approved  in  Ez  parte  Japan,  36  Tez.  Cr.  482,  38  S.  ^^.  44,  follow- 
ing rule;  Ez  parte  Patterson,  42  Tez.  Cr.  259,  58  S.  \v.  1018,  51  L. 
B.  A.  654,  granting  jurisdiction  where  prisoner  was  without  other 
remedy;  Ez  parte  Windsor  (Tez.  Cr.),  78  S.  W.  610,  denying  habeas 
corpus  to  one  under  arrest  for  receiving  bet,  who  contended  that  it 
was  not  offense;  Ez  parte  Matthews  (Tez.  Cr.),  49  8.  W.  624,  re- 
fusing writ  where  defendant  could  have  appealed  from  order  revoking 
granting  of  new  triaL 
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37  Tex  Or.  43^-437,  36  8.  W.  979,  CUMBnNGS  ▼.  STATE. 

Under  Acts  of  1895,  Pages  181,  182,  judges  of  thirty-seventh  and 
forty-fifth  judicial  districts  have  discretion  to  transfer  suits  froni 
one  of  said  courts  to  other,  and  jurisdiction  of  court  to  which  trans- 
fer is  made  attaches  though  no  copy  of  order  of  transfer  accom- 
panies transfer. 

Approved  in  Harbolt  r.  State,  39  Tex.  Cr.  132,  44  S.  W.  1111, 
holding  failure  to  enter  order  directing  special  term  cured  by  entry 
nunc  pro  tunc. 

Miscellaneous. — Gummings  v.  State  (Tex.  Cr.),  35  S.  W.  980,  cited 
as  containing  substantially  same  facts. 

87  Tax.  Ci;.  437-441,  35  &  W.  992,  WILLIAMSON  y.  STATE. 

Testimony  Corroborating  Accomplice  must  Connect  Defendant  with 
commission  of  crime  without  aid  of  accomplice's  testimony. 

See  note,  98  Am.  St.  Bep.  168. 

Question  Whether  Witness  is  Accomplice  Should  be  Submitted  to 
Jury. 

Approved  in  Mosely  v.  State  (Tex.  Cr.),  67  S.  W.  104,  question 
whether  witness  who  had  concealed  crime  was  accomplice  should  have 
been  submitted  to  jury. 

Miscellaneous.~Williamson  v.  State  (Tex.  Cr.),  43  S.  W.  524^  re- 
ferring historically  to  former  appeal. 

37  Tex.  Cr.  441-448,  36  8.  W.  88,  HABBIS  ▼.  STATE. 

The  Court  Should  Interfere  With  Oreat  Caution  in  Examination  of 
witnesses  for  state. 

Approved  in  Spicer  v.  State,  52  Tex.  Cr.  181,  105  S.  W.  815,  re- 
affirming rule. 

Where  Indictment  Alleges  MeanB  of  Homicide  were  to  grand  jurors 
unknown,  it  is  sufficient. 

Approved  in  Koser  v.  People,  224  HI.  208,  79  N.  E.  617,  following 
rule. 

37  Tex.  Cr.  448-449,  36  S.  W.  265,  THOMPSON  y.  STATE. 

Miscellaneous.— Cited  in  Hardy  v.  State,  36  Tex.  Cr.  401,  37  S.  W. 
434,  eompai^ion  case. 

37  Tex.  Or.  457-459,  36  &  W.  272,  YOUNO  ▼.  STATE. 
Taking  of  Property  from  One  Who  is  Indebted  to  Taker  in  Sum 

much  larger  than  value  of  articles  taken,  with  intent  to  account  for 
same  on  settlement  is  not  larceny. 
See  note,  8S  Am.  St.  Bep.  607. 

37  Tex.  Or.  459-460,  36  S.  W.  96,  WOODS  ▼.  STATE. 

On  Trial  for  Threats  Against  Life,  Attendant  CircmnstancaB  can 
be  looked  to,  as  well  as  motive  or  reason  of  defendant  in.  making 
threats,  upon  issue  as  to  whether  or  not  same  were  seriously  made. 

Approved  in  Owen  v.  State,  52  Tex.  Cr.  70,  105  S.  W.  515,  admitting 
testimony  that  defendant  appeared  to  be  angry;  Clay  t.  State,  40 
Tex.  Cr.  560,  51  S.  W.  213,  holding  conversation  indicating  witness 
was  detective,  not  accomplice,  should  be  limited  in  application; 
Benfro  v.  State,  42  Tex.  Cr.  404,  56  S.  W.  1017,  admitting  evidence 
of  slander  suit  to  indicate  animus. 
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37  Tex  Cr.  460-464,  36  8.  W.  255,  MEYEB  ▼.  STATE. 

Before  Ck)nyiction  can  be  had  for  Obstructing  Pabllc  Boad,  there 
must  be  public  road  obstructed  and  obstruction  must  be  willful. 

Approved  in  Kennedy  v.  State  (Tex.  Cr.),  40  S.  W.  590,  reversing 
where  road  was  never  opened  hj  commissioners'  court  and  not  sur- 
veyed until  after  filing  of  the  information;  Dodson  v.  State  (Tex. 
Cr.),  49  S.  W.  79,  holding  the  obstruction  willful;  Bace  v.  State,  4a 
Tex.  Cr.  442,  66  8.  W.  .'62,  holding  land  owner  cannot  obstruct  what 
has  been  taken  for  public  road  without  compensation. 

37  Tex.  Cr.  464-468,  36  S.  W.  281,  BBI800E  ▼.  STATE. 

Where  Evidence  in  Trial  for  Murder  Shows  Murder  in  first  degree,, 
defendant  cannot  complain  of  charge  upon  second  degree. 

Approved  in  Briscoe  v.  State  (Tex.  Cr.),  36  S.  W.  1135,  sustain- 
ing conviction  in  case  at  bar  on  ground  of  being  companion  case; 
Bobinson  v.  State  (Tex.  Cr.),  57  S.  W.  812,  sustaining  charge  on 
manslaughter  favorable  to  defendant. 

37  Tex  Cr.  468-476,  36  S.  W.  278,  TBOTTEE  ▼.  STATE. 

Where,  on  Voir  Dire  Examination,  Juror  Testifies  to  having  formed 
opinion  from  rumor  and  hearsay,  but  that  he  could  render  fair  and 
impartial  verdict,  he  is  competent. 

Approved  in  Deon  v.  State,  37  Tex.  Cr.  609,  40  S.  W.  266,  Hamlin 
v.  State,  39  Tex.  Cr.  597,  47  S.  W.  658,  both  reaffirming  rule;  Tubb 
V.  State,  55  Tex.  Cr.  626,  117  S.  W.  869,  juror  qualified  where  de- 
fense was  insanity,  though  he  had  expressed  opinion  on  general  issue 
of  defendant's  guilt;  Sawyer  v.  State,  39  Tex.  Cr.  559,  47  S.  W. 
651,  sustaining  selection  of  juror  with  opinion  that  would  not  influ- 
ence him;  Tellis  v.  State,  42  Tex.  Cr.  576,  61  S.  W.  718,  where  opinion 
was  on  case  involving  perjury  trial;  Wilkerson  v.  State  (Tex.  Cr.),  57 
S.  W.  960,  overruling  challenge  to  juror  whose  preconceived  opinion 
was  founded  only  on  rumors  and  newspaper  accounts. 

Distinguished  in  Quinn  v.  State,  51  Tex.  Cr.  156,  101  S.  W.  248, 
challenge  should  have  been  sustained  where  opinion  was  formed  from 
conversing  with  witness. 

Exclusion  of  Evidence,  and  Instructing  Jury  to  disregard  same 
cures  error  in  admitting  same  unless  such  evidence  is  prejudicial. 

Approved  in  Price  v.  State  (Tex.  Cr.),  43  S.  W.  97,  reaffirming 
rule;  Dimry  v.  State,  41  Tex.  Cr.  273,  53  S.  W.  853,  reversing  where 
evidence  prejudicial. 

Distinguished  in  Henard  v.  State,  46  Tex.  Cr.  93,  79  S.  W.  811, 
withdrawal  of  evidence  as  to  different  acts  of  intercourse  in  rape 
case  did  not  cure  error. 

Jury  may  Look  to  Uncommunicated  Threats  to  Ascertain  Who; 
Committed  first  hostile  act. 

Approved  in  Huddleston  v.  State,  54  Tex.  Cr.  98,  130  Am.  St.  Bep. 
875,  112  S.  W.  67,  charge  limiting  evidence  of  threats  to  ascer- 
taining condition  of  decedent's  mind,  erroneous. 

Improper  Argument  of  Counsel  Will  not  be  Bevlsed  on  Appeal  in 
absence  of  request  to  instruct  jury  to  disregard  same. 

See  note,  46  L.  B.  A.  645,  650. 

S7  Tex.  Cr.  475-479,  36  S.  W.  267,  SHIBLET  ▼.  STATE. 

Where,  on  Trial  for  Murder,  Experts  Testify  upon  Hypothetical  Claw 
submitted  by  state  that  defendant  is  sane,  but  feigning  insanity^ 
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defendant,  if  he  objects  to  case  submitted  beeauae  lame  ia  not  fuU^ 
ahould  submit  case  made  upon  all  testimony. 

Approved  in  Burt  y.  State,  38  Tex.  Cr.  454,  43  S.  W.  350,  holding 
hypothetical  case  need  not  embrace  all  the  testimony. 

Distinguished  in  Burt  ▼.  State,  38  Tex.  Cr.  455,  43  8.  W.,  350,  dis- 
senting opinion,  majority  holding  hypothetical  case  need  not  embrace 
all  testimony. 

Application  for  ContinQance  for  Witnesses  as  to  Defendant's  In- 
•aiHty,  which  simply  states  that  the  witnesses  would  testify  to  ''acts, 
words  and  deeds/'  is  too  general.  ' 

Approved  in  Davis  v.  State  (Tex.  Cr.),  69  8.  W.  73,  Harrison  v. 
State,  44  Tex.  Cr.  165,  69  S.  W.  500,  and  Turner  v.  State,  48  Tex. 
Cr.  588,  89  S.  W.  976,  all  reaffirming  rule. 

37  Tex.  Cr.  482-486,  66  Am.  8t  B^.  808,  36  8.  W.  751,  MAIiLOBT 
T.  STATE. 
One  Accused  of  Paaslng  Forged  Check  With  His  Indorsement  may 

introduce  letter  for  comparison  with  indorsement  upon  his  testimony 
that  it  had  been  written  several  months  prior  to  offense  and  that  it 
had  been  returned  to  him  for  use  at  trial. 

See  note,  63  L.  B.  A.  432. 

In  Prosectttloli  for  Passing  Forged  Check,  evidence  that  defendant 
passed  other  forged  checks  about  same  time  is  admissible. 

See  notes,  105  Am.  St.  Bep.  996,  62  L.  B.  A.  256. 

Miscellaneous.— Morales  v.  State,  36  Tex.  Cr.  247,  36  S.  W.  847, 
dissenting  opinion,  citing  for  rule  that  court's  signature  to  excep- 
tions does  not  certify  truth  of  ground  of  exception. 

■ 

37  Tex.  Cr.  486-488,  36  8.  W.  589,  TBAVI8  ▼.  STATE. 

One  Taking  Out  a  License  to  8^  Intoxicating  Liqnon  must  con- 
fine his  business  to  the  place  designated. 

Approved  in  Saffroi  v.  Cobun,  32  Tex.  Civ.  81,  73  S.  W.  829,  sure- 
ties not  bound  where  licensee,  by  false  statements  to  clerk,  induced 
him  to  change  place  named  in  license. 

37  Tex.  Cr.  48&^89,  36  8.  W.  686^  SMITH  ▼.  STATE. 

Where  Defendant  and  Olrl  Each,  at  About  Same  Time,  made  affi- 
davit as  to  her  age,  knowing  affidavit  necessary  for  marriage  license, 
she  accomplice  to  his  false  swearing. 

See  note,  98  Am.  St.  Bep.  176. 

37  Tex.  Cr.  494-499,  66  Am.  St.  Bep.  812,  36  B.  W.  475,  HOWABD 
T.  STATE. 

Indictment  for  Forgery  of  Firm  or  Partnership  Name  need  not  set 
out  names  of  members,  as  is  necessary  in  charging  theft  of  joint  prop- 
erty. 

Beaffirmed  in  Brod  v.  State,  42  Tex.  Cr.  71,  57  S.  W.  671. 

Indictment  for  Forgery  Need  not  Set  Out  Purport  Chuue  or  aver 
intent  to  defraud  some  particular  person,  but  is  sufficient  if  instru- 
ment is  set  out  by  its  tenor  and  averred  to  have  been  made  without 
lawful  authority  and  with  intent  to  defraud. 

See  notes,  77  Am.  St.  Rep.  636;  100  Am.  St.  Bep.  840. 

Fact  That  Defendant,  When  He  Committed  Forgery,  was  tem- 
porarily insane  from  recent  use  of  ardent  spirits^  while  it  may  go  to 
mitigate  punishment,  cannot  justify  acquittal. 
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BealBrmed  in  State  ▼.  Peterson,  129  N.  G.  557,  85  Am.  St.  Bep.  756, 
40  S.  £.  11.    See  note,  76  Am.  St.  Bep.  91. 

On  Trial  for  Forgery  Brldence  of  Prior  SlmilAr  Orimes  is  admis- 
sible. 

See  note,  62  L.  B.  A.  252. 

Questions  and  Answers  of  Witness  Wblch  were  not  Objected  to  at 
time  and  to  which  no  motion  afterward  made  in  trial  court  to  strike 
them  out,  will  not  be  considered  on  appeal. 

See  note,  46  L.  B.  A.  643,  645. 

In  Forgery,  Defendant  Whose  Bepntatlon  lias  not  Been  Pat  in 
Issue  cannot  prove  he  formerly  held  position  of  trust  at  fair  salary. 

See  note,  103  Am.  St.  Bep.  895. 

Evidence  Held  not  to^  Require  Charge  on  Insanity  in  connection 
with  intent. 

Approved  in  Wilson  v.  State,  45  Tex.  Cr.  63,  73  S.  W.  965,  defend- 
ant cannot  complain  of  charge  on  insanity,  though  not  called  for  by 
evidence. 

37  Tex.  Cr.  500-503,  86  S.  W.  684,  FITCH  ▼.  STATE. 

On  Question  of  Intention  With  Which  Killing  was  Done,  instru- 
ment used  may  be  considered  as  well  as  manner  of  its  use,  and 
where  same  was  of  sort  calculated  to  produce  death,  jury  may  infer 
intent  to  kill.  Question  is  for  jury  where  weapon  used  is  not  deadly 
weapon  as  matter  of  law. 

Approved  in  Connell  v.  State,  46  Tex.  Cr.  263,  81  S.  W.  748,  where 
dirk  was  used,  charge  on  manslaughter  not  required;  Posey  v.  State, 
46  Tex.  Cr.  193,  78  S.  W.  690,  sealing  weight  of  from  three  to  six 
pounds  not  deadly  weapon  per  se;  Danforth  v.  State,  44  Tex.  Cr.  113, 
69  S.  W.  162,  iron  pipe  half-inch  thick  and  thirty  inches  long  not 
deadly  weapon  per  se;  Nilan  v.  People,  27  Colo.  212,  60  Pac.  486, 
where  deceased  killed  with  ball  bat,  instruction  that  where  such 
means  used  as  are  likely  to  produce  death,  legal  presumption  is  that 
death  intended,  is  erroneous;  Johnson  v.  State,  42  Tex.  Cr.  380,  60 
S.  W.  49,  requiring  submission  of  issue  of  manslaughter  where  char- 
acter of  weapon  suggests  question  of  intention.  See  note,  21  L.  B.  A. 
(n.  8.)  505. 

37  Tex.  Cr.  605-506,  40  8.  W.  278,  BBUCHEBT  T.  STATE. 

Defendant  Guilty  as  Principal  of  Violating  Local  Option  Law, 
where  he  referred  prospective  purchaser  to  his  daughter,  who  sold 
the  whisky. 

Approved  in  Schwulst  v.  State,  52  Tex.  Cr.  427,  108  S.  W.  698,  de- 
fendant guilty  of  selling  liquor  by  means  of  blind  tiger,  though  sale 
made  by  agent. 

Distinguished  in  King  v.  State,  53  Tex.  Cr.  104,  109  S.  W.  184,  hold- 
ing evidence  insufficient  to  prove  that  defendant  owned  house  and 
ran  business;  Strong  v.  State,  52  Tex.  Cr.  135,  105  S.  W.  785,  holding 
evidence  insufficient  to  prove  that  defendant  owned  or  ran  gaming 
house. 

37  Tex.  Cr.  606-509,  40  S.  W.  266,  DEON  T.  STATE. 

Special  Venire  Having  Been  Exhausted,  and  attachment  issued  for 
absent  member,  it  is  not  error  for  court  to  proceed  to  fill  panel  from 
talesmen. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  361,  110  S.  W.  48,  law 
not  abrogated   by   act   providiug   that   no  juiyman  drawn  by   com- 
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miBiion  shall  be  required  to  serve  on  but  one  venire  in  eapitsl  ease; 
Newman  t.  State  (Tex.  Cr.)»  70  S.  W.  ^2,  accused  might  waive  right 
to  have  talesmen  selected  by  sheriff;  Qreer  v.  State  (Tex.  Cr.),  65 
S.  W.  1076,  holding  defendant  not  exhausting  his  peremptory  chal- 
lenge not  prejudiced. 

37  Tex.  Or.  511,  40  8.  W.  299,  HABDT  T.  STATE. 
One  is  not  Ghillty  of  UnlawfoUy  Carrying  Pistol,  Where  He  Kept  It 

in  box  of  wagon  in  which  he  was  riding. 

Approved  in  Schroeder  v.  State,  50  Tex.  Cr.  112,  114,  99  S.  W. 
1004,  1005,  one  not  guilty  of  carrying  pistol  at  social  gathering  where- 
he  immediately  divested  himself  of  it  on  reaching  place.  See  note, 
23  L.  B.  A.  (n.  s.)  174. 

37  Tax.  Cr.  611-514,  40  S.  W.  296,  KEY  T.  STATE. 

Miscellaneous. — Cited  in  Roberts  v.  State,  44  Tex.  Cr.  269,  70" 
S.  W.  423,  where  indictment  alleges  different  owners  to  property,  in 
separate  counts,  proof  that  either  was  owner  sufficient. 

37  Tex.  Cr.  617-535,  66  Am.  St.  Bep.  818,  40  S.  W.  306,  EX  PABTK 
TINSIiEY.    See  171  U.  S.  101,  19  Sup.  Ct  Bep.  805,  43  I..  91. 

Where  Court  is  Without  Jurisdiction  of  Subject  Matter  or  of  par 
ties,  or  lacks  power  to  make  particular  order,  it  cannot  punish  for 
disobedience  thereof,  and  habeas  corpus  is  remedy  against  such  pun- 
ishment. 

Approved  in  Ex  parte  Warfield,  40  Tex.  Cr.  421,  76  Am.  St.  Bep. 
726,  50  S.  W.  934,  holding  criminal  appeals  may  issue  writ  on  im- 
prisonment by  district  court;  Ex  parte  Duncan,  42  Tex.  Cr.  672,. 
62  S.  W.  761,  holding  court  must  have  authority  to  render  the  par- 
ticular judgment;  Meskimmins  v.  Shaver,  8  Wyo.  415,  58  Pac.  417, 
49  L.  B.  A.  831,  where  acts  of  petitioner  did  not  justify  order.  See 
notes,  87  Am.  St.  Bep.  180;  83  Am.  St.  Bep.  611;  16  L.  B.  A.  (n.  s.) 
1066. 

Judgment  of  Court  Appointing  Beceiver  for  Corporation  is  not  null 
and  void  because  some  of  the  stockholders  are  related  to  judge 
making  appointment  of  receiver. 

See  notes,  72  Am.  St.  Bep.  54;  81  Am.  St.  Bep.  149. 

Where  Court  has  Jurisdiction  Over  Subject  Matter,  Its  Judgment^. 
though  it  may  be  erroneous,  is  not  void,  and  cannot  be  reviewed  on 
habeas  corpus. 

Approved  in  Ex  parte  Kruegel,  47  Tex.  Cr.  608,  86  S.  W.  1020,. 
denying  habeas  corpus  to  one  who  willfully,  with  firearms,  defied 
execution  of  orders  of  court;  Ex  parte  Cash,  50  Tex.  Cr.  625,  123 
Am.  St.  Bep.  865,  99  S.  W.  1119,  9  L.  B.  A.  (n.  s.)  304,  applying  rule 
to  injunction  against  ticket  scalpers. 

Court  may  Enforce,  by  Contempt  Proceeding,  Order  Appointing 
Beceiver  for  property  of  insolvent  corporation. 

Approved  in  Ex  parte  Latham,  47  Tex.  Cr.  212,  82  S.  W.  1048, 
court  may  enforce,  by  contempt  proceeding,  decree  for  division  of 
community  property. 

For  Failure  to  Obey  Order  of  Court  to  Turn  Over  Property,  court 
may  impose  fine  of  one  hundred  dollars,  and  order  relator  into  cus- 
tody till  he  complies  with  order  of  court. 

Distinguished  in  Ex  parte  Morgan,  48  Tex.  Cr.  109,  86  S.  W.  756, 
district  court  can  only  impose  fine  not  exceeding  one  hundred  dollara 
and  imprisonment  not  exceeding  three  days  for  contempt. 
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87  Tex.  Or.  535-^38,  40  8.  W.  277,  FOLZJS  ▼.  STATE. 

Indictment  of  Parties  for  Unlawful  Assembly  for  purpose  of  pre- 
venting person  from  exercising  hi6'  right  to  have  social  gathering  in 
his  house  is  insufficient  if  it  fail  to  allege  that  he  had  house  and  was 
giving  or  about  to  give  social  gathering  therein. 

Approved  in  Bradford  v.  State,  40  Tex.  Cr.  632,  51  S.  W.  379,  in 
interference  with  employing  Mexicans  holding  allegation  of  employ- 
ment necessary. 

37  Tex.  Or.  630-643,  66  Am.  St.  Bep.  831,  40  S.  W.  276,  EX  PARTE 
ELUa 

Habeas  Oorpns  will  not  Issue  to  Bevlew  merely  erroneous  judgment, 
bat  only  when  judgment  is  absolutely  void. 

Approved  in  Ex  parte  Gerrish,  42  Tex.  Cr.  117,  57  S.  W.  1124,  grant- 
ing writ  where  agreed  amount  in  divorce  case  for  maintenance  of 
minor  child  was  attempted  to  be  enforced  by  contempt  proceedings'  in- 
stead of  by  execution;  Meskimmins  v.  Shaver,  8  Wyo.  415,  58  Pcic.  417, 
49  L.  B.  A.  831,  issuing  writ  where  facts  showed  court  could  not  make 
order. 

Proceeding  During  Vacation  Adjudging  Party  in  Oontempt  for  dis- 
obeying order,  is  void. 

Approved  in  Moore  v.  State,  46  Tex.  Cr.  522,  81  S.  W.  49,  district 
judge  is  not  authorized  to  have  minutes  made  up  after  adjournment 
of  court.    See  notes,  129  Am.  St.  Bep.  422;  117  Am.  St.  Bep.  956. 

Distin^ished  in  Ex  parte  Davis,  101  Tex.  610,  111  B.  W.  395,  17 
L.  B.  A.  (n.  s.)  1140,  award  of  alimony  to  wife  in  divorce  may  be 
enforced  by  court  in  contempt  proceedings. 

Oourt  has  No  Power  to  Orant  Alimony  to  Wife  to  continue  after 
rendition  of  divorce  judgment. 

Approved  in  Bond  v.  Bond,  41  Tex.  Civ.  130,  90  S.  W.  1128,  follow- 
ing rule. 

37  Tex.  Or.  543-544,  40  S.  W.  269,  DUDLEY  T.  STATE. 

Indictment  for  Assault  With  Intent  to  Bape  Girl  under  fifteen  years 
of  age  is  fatally  defective  if  it  fail  to  allege  that  she  was  not  wife  of 
defendant. 

Approved  in  Osbom  v.  State,  42  Tex.  Cr.  558,  61  S.  W.  492,  2  Tex. 
Ct.  Bep.  172,  in  indictment  for  burglary  of  private  residence  requir- 
ing allegation  of  private  residence. 

37  Tex.  Or.  644-646,  40  S.  W.  305,  McKIE  ▼.  STATE. 

Unless  Publication  Set  Out  in  Information  for  Libel  itself  refers  to 
and  identifies  some  particular  act  or  omission  disgraceful  to  person 
spoken  of  as  member  of  society,  and  calculated  to  bring  him  into  con- 
tempt, information,  is  insufficient  unless  it  indicates  by  innruendo  what 
act  was  meant. 

Approved  in  Byrd  v.  State,  38  Tex.  Cr.  634,  44  S.  W.  522,  holding 
allegation  of  statements  maliciously  made  insufficient;  Smith  v.  State, 
39  Tex.  Cr.  321,  .45  S.  W.  1013,  holding  indictment  alleging  statements 
that  prosecutor  was  a  liar  sufficient. 

Denied  in  Mankins  v.  State,  41  Tex.  Cr.  673,  67  S.  W.  954,  holding 
indictment  need  not  allege  statements  were  calcoilated  to  bring  dis- 
grace. 

Miscellaneous. — Mankins  v.  State,  41  Tex.  Cr.  668,  57  S.  W.  951,  dis- 
senting opinion,  referring  historically  to  cases  on  question. 
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37  T«x.  Or.  545-547,  40  S.  W.  263,  KICHOLS  ▼.  8TATB. 

Salt  of  Liquor  In  Local  Option  Precinct  for  mediein«l  pnrpoeeB  can 
only  be  legally  made  upon  prescription  of  practicing  phjaician. 

Approved  in  Greiner-Kelky  Drug  Co.  v.  Tmett  (Tex.  Oiv.),  75  S. 
W.  537,  538,  local  option  law  prohibits  sale  of  alcohol  in  local  option 
district,  by  wtn^esale  dmggibt  to  retail  druggist  in  due  course  of  trade 
for  medicinal  purposes;  Snead  v.  State  (Tex.  Or.))  49  8.  W.  598,  hold- 
ing belief  that  liquor  was  for  medicinal  purposes  insufficient. 

Petition  for  Local  Option  Election  in  Entire  Oonnty  or  in  ju&tice's 
precinct,  or  town,  need  not  set  out  metes  and  bounds;  but  contra 
where  it  is  some  subdivision  of  county  distinct  from  any  precinct  or 
town. 

Approved  in  dissenting  opinion  in  Ex  parte  Heyman,  45  Tex.  Cr.  548, 
78  S.  W.  356,  majority  holding  under  constitution  commissioners'  court 
conH  not  combine  seven  justices'  precincts  in  one  local  option  divi- 
sion where  within  two  years  such  precincts  bad  voted  on  local  option. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Tolbert,  44  Tex.  Civ.  12, 
101  8.  W.  1016,  petition  for  election  upon  stock  law  designating  pre- 
cinct only  by  its  number,  is  defective. 

37  T«x.  Or.  648-550,  40  S.  W.  269,  EZ  PABTE  BATB& 

Section  8  of  Article  16  of  Oonatitntion  is  not  limitation  upon  power 
of  legislature  prohibiting  it  to  require  mibdemeanor  convicts  to  per- 
form manual  labor  except  w^here  penalty  imposed  is  fine  and  costs,  but 
such  labor  can  be  required  under  article  3729,  Bevlsed  Statutes,  where 
penalty  is  simple  imprisononent. 

Approved  in  Ex  parte  Banks,  41  Tex.  Cr.  202,  53  8.  W.  689,  judg- 
ments in  misdemeanor  cases  imposing  finos  as  punishment  are  cumula- 
tive. 

37  Tex.  Or.  552-^72,  40  S.  W.  287,  MOOBB  ▼.  STATE. 

Indictment  may  Oharge  Same  Offense  or  Transaction  in  any  number 
of  distinct  counts^  and  state  cannot  be  driven  to  election. 

Approved  in  Parks  v.  State,  46  Tex.  Cr.  106,  79  8.  W.  303,  following 
rule;  Robinson  v.  State,  56  Tex.  Cr.  63,  118  8.  W.  1037,  applying  rule 
in  theft;  Bink  v.  State,  50  Tex.  Cr.  448,  98  &  W.  865,  applying  rule 
where  indictment  contained  CQ-unt  for  swindling  and  count  for  theft; 
Beum  V.  State,  49  Tex.  Cr.  128,  129,  90  8.  W.  1111,  holding  indict- 
ment for  abortion  charging  several  means  of  accomplishing  same  result 
in  same  count  not  duplicitous;  Schulze  v.  State  (Tex.  Cr.),  56  S.  W. 
918,  sustaining  indictment  following  language  of  statute. 

Where  Indictm«at  Contains  Several  Oounta  and  eharge  submits  only 
one  or  more,  ignoring  others,  this  is*  equivalent  to  election  by  state. 

Approved  in  Blackwell  v.  State,  51  Tex.  Cr.  26,  100  8.  W.  775,  fol- 
lowing rule. 

In  Abortion  Woman  is  not  a  Principal  nor  is  she  guilty  of  any  of- 
fense. 

Approved  in  State  v.  Crofford,  133  Iowa,  480,  110  N.  W.  922,  woman 
on  whom  abortion  is  committed  may  con^ire  with  other  to  perform 
act. 

Under  Abortion  Statnte  Party  Prescribing  and  Fumiahing  Medicine 
for  woman  is  principal. 

Approved  in  Seifert  v.  State,  160  Ind.  466,  98  Am.  St.  Rep.  340,  67 
N.  E.  100,  one  procuring  instrument  for  woman  which  he  advises  and 
directs  her  to  use  upon  herself  to  produce  abortion,  is  principal,  where 
she  usee  such  inatrument. 
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S7  Tez.  Or.  574-676,  40    8.  W.  280,  LABGIN  ▼.  STATE. 

Unsworn  Statements  of  Witnoss  us  Inadmlsslblo  by  Psrty  caning 
him  to  impeach  witn<esa. 

Approved  in  dissenting  opinion  in  Southworth  v.  State,  53  Tex.  Or. 
637,  109  8.  W.  136,  majority  holding  in  proeecntion  for  violation  of 
local  option  law  state  may  ask  its  witness  who  is  unwilling,  whether 
witness  did  not  tell  counsel  that  stuff  be  bought  from  defendant 
looked  like  beer  and  was  intoxicating. 

Party  cannot  Impeach  His  Own  Witness  if  he  cannot  help  his  own 
case  by  so  doing. 

See  note,  d2  Am.  St.  Bep.  62. 

37  Tex.  Or.  576-^579,  40  8.  W.  813,  MIIJLEB  ▼.  STATE. 

On  Trial  for  Abortion  np<m  Unmazried  Female,  who  afterward,  and 
before  beginning  of  prosecution,  married  defendant,  wife  is  incompe- 
tent as  witness  against  defendant  under  article  776,  Code  of  Criminal 
Procedure. 

Approved  in  Moore  v.  State,  45  Tex.  Cr.  236,  239,  108  Am.  St.  Rep. 
952,  76  a  W.  498,  499,  67  L.  B.  A.  499,  applying  nile  in  murder  case 
where  defendant  married  state's  main  witness  day  before  trial ;  People 
V.  Curiale,  137  Cal.  637,  70  Pac.  469,  69  L.  B.  A.  688,  applying  rule 
where  in  prosecution  for  rape  committed  prior  to  intermarriage;  State 
V.  McKay,  122  Iowa,  661,  98  N.  W.  611,  wife  cannot  testify  against 
husband  in  prosecution  for  rape  committed  on  her  prior  to  marriage; 
State  V.  Prey,  76  Minn.  629,  77  Am.  St.  Bep.  662,  79  N.  W.  619,  hold- 
ing wife  not  competent  witness  to  crime  before  marriage.  See  notes, 
106  Am.  St.  Bep.  767;  67  L.  B.  A.  502. 

Distinguiahed  in  Bice  v.  State,  54  Tex.  Cr.  166,  112  S.  W.  307,  de- 
claratione  of  wife  made  shortly  before  her  death  in  presence  of  hus- 
band, accusing  him  are  admissible  in  prosecution  of  husband  for 
poisoning  her. 

In  Abortion  Injured  Female  is  not  an  Acoomi^ce. 

Approved  in  Smartt  v.  Stote,  112  Tenn.  665,  80  S.  W.  689,  following 
rule. 

See  note,  98  Am.  St.  Bep.  180. 

Administering  Drugs  to  Women  to  Prodnce  Abortion  is  not  "per- 
sonal violence"  within  exception  in  statute  permitting  wife  to  testify 
against  husband. 

Approved  in  People  v.  Curiale,  137  Cal.  538,  70  Pac.  470,  59  L.  B. 
A.  688,  intercourse  with  female  under  age  of  sixteen  years  with  her 
consent  is  not  crimdnal  violence  within  statute  permitting  wife  to 
testify  against  husband. 

37  Tex.  Or.  579-^82,  40  8.  W.  281,  BAUiET  T.  STATE. 

Bill  of  Exceptions  to  Admission  of  Evidence  is  insufficient  it  if  fail 
to  show  object  ajid  purpose  of  offering  sucii  evidence. 

Beaffirmed  in  Martin  v.  State,  44  Tex.  Cr.  282,  70  S.  W.  974;  Haynes 
V.  State  (Tex.  Cr.),  66  S.  W.  92a 

A  Party  cannot  Impeach  His  Own  Witness  where  witness  has  not 
testified  to  any  fact  damaging  to  him. 

Approved  in  Ware  v.  State,  49  Tex.  Cr.  416,  9Q  S.  W.  1094,  follow- 
ing rule;  Casey  v.  State,  49  Tex.  Cr.  175,  90  S.  W.  1018,  where  de- 
fendant's witness  was  croes-examined  es  to  new  matters  and  denied 
making  imputed  statement,  state  could  not  impeach  him. 

Dissenting  opinion  in  Southworth  v.  State,  52  Tex.  Cr.  537,  109  S. 
W.  136,  majority  holding  in  prosecution  for  violation  of  local  option 
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itate  TDAj  ask  its  hostile  witness  whetheir  he  did  nofc  tell  counsel  that 
stuff  he  bought  of  defendant  looked  like  beer  and  ma  intoxicating. 
See  note,  82  Am.  St.  Bep.  62. 

97  Tex.  Or.  582-^87,  40  8.  W.  803,  WINTEBS  T.  STATE. 

Where  Def ense,  on  Trial  for  Muxder,  is  that  defendant  met  deceased 
and  asked  him  to  apologize  for  previous  treatnuent  of  him,  and  de- 
ceased assaulted  him  with  knife,  whereupon  defendunt  killed  him  in 
self-defense,  such  theory  should  be  presented  to  jury  free  from  vice 
of  unexplained  provocation. 

Approved  in  Gray  v.  State,  55  Tex.  Cr.  97,  110,  114  S.  W.  639,  646, 
2*2  K  B.  A.  (n.  s.)  513,  where  accused  had  no  intention  of  provoking 
difficulty  in  order  to  kill  another  or  do  him  other  unlawful  violence, 
but  his  acts  induced  other  to  assault  him,  accused  would  not  thereby 
lose  right  of  self-defense;  Lockhart  v.  State,  53-  Tex.  Cr.  596,  111  S. 
W.  1028,  where  state's  theory  was  that  defendant  drew  pistol  and 
killed  deceased,  and  defense  was  that  defendant  was  trying  to  make 
friends  with  deceased  when  latter  attacked  him  with  knife  and  de- 
fendant killed  in  self-defense,  there  was'  no  issue  of  provoking  diffi- 
culty; Young  V.  State,  53  Tex.  Cr.  420,  421,  126  Am.  St.  Rep.  792,  110 
S.  W.  448,  where  there  was  evidence  that  deceased  attacked  defendant 
under  latter's  provocation,  charge  tihat  no  mere  words  used  by  defend- 
ant would  justify  deceased  in  attacking  defendant  unless  reasonably 
calculated  to  produce  in  mind  of  deceased  reason&ble  fear  of  injury, 
properly  refused;  Garza  v.  State,  48  Tex.  Cr.  3<84,  88  a  W.  232,  charge 
on  provoking  difficulty  failing  to  submit  that  defendant's  companion 
must  have  used  some  language  or  done  some  act  with  intent  to  pro- 
voke difficulty,  before  he  and  defendant,  who  interfered  in  his  behalf 
would  be  deprived  of  right  of  self-defense,  is'  fatally  defective;  Drake 
V.  State,  46  Tex.  Cr.  460,  80  S.  W.  1006,  instruction  on  act  of  provok- 
ing difficulty  that  it  must  be  some  wrongful  or  blamable  act  which 
would  deprive  defendant  of  right  of  self  defense,  but  not  defining 
Tiature  of  act,  is  erroneous;  Peer  v.  State  (Tex.  Cr.),  67  S.  W.  501, 
Instance  where  insulting  language  by  defendant  held  not  sufficient  to 
raise  issue  of  provoking  difficulty;  Mozee  v.  State  (Tex.  Cr.),  51  S.  W. 
252,  holding  intention  to  provoke  difficulty,  not  carried  out,  does  not 
remove  right  of  self-defense;  Airhart  v.  State,  40  Tex.  Cr.  473,  76  Am. 
St.  Bep.  740,  51  S.  W.  216,  holding  intention  to  assault,  not  carried 
out,  does  not  remove  right  of  self-defense;  dissenting  opinion  in 
Cornelius  v.  State,  54  Tex.  Cr.  191,  llfi  S.  W.  1060,  majority  holding 
where  in  manslaughter  defendant  admitting  he  used  language  expect- 
ing it  would  provoke  difficulty,  and  that  he  had  hand  on  pistol  expect- 
ing to  use  it  if  insult  resented,  charge  thexeon  was  proper.  See  note, 
45  L.  B.  A.  694,  701. 

Miscellaneous. — Winters  v.  State  (Tex.  Cr.),  51  S.  W.  1110,  re- 
ferring historically  to  former  appeal. 

37  Tex.  Or.  590-597,  66  Am.  St.  Bep.  835,  40  8.  W.  300,  EX  PABTE 


Under  Texas  Oonstltation,  Defendant  cannot  be  Bequired  to  become 
a  witness  against  himself. 

Approved  in  Ex  parte  Merrell,  50  Tex.  Cr.  194,  95  S.  W.  1047,  where 
relator  declined  to  answer  before  grand  jury  whether  his  bartenders 
had  made  sale  in  his  saloon  on  Sunday,  he  could  not  be  punished  for 
contempt;  Ex  parte  Sauls,  46  Tex.  Cr.  212,  78  S.  W.  1075,  applying 
rule  where  one  arrested  on  search  warrant  under  act  of  1903,  au- 
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thorizing  issuance  of  warrants  on  complaint  before  justice  of  peace 
for  purpose  of  ascertaining  whether  liquor  is  sold  or  given  away 
illegally;  Dickey  v.  State  (Tex.  Cr.)j  56  S.  W.  628,  requiring  de- 
fendant to  answer  question  discrediting  him,  though  it  makes  out 
•offense. 

Before  Wltaess  will  he  Ezcnsed  ftom  Answering  Question  because 
he  claims  that  to  do  so  would  be  to  incriminate  him,  it  must  appear 
to  court,  from  character  of  question  and  other  facts  adduced,  that 
there  is  reasonable  liability  that  his  answer  would  tend  to  incrim- 
inate him. 

Approved  in  Ex  parte  Andrews,  51  Tex.  Cr.  83,  87,  100  S.  W.  377, 
379,  applying  rule  to  questions  propounded  by  grand  jury;  Ex  parte 
Wilson,  39  Tex.  Cr.  637,  47  S.  W.  999,  holding  witness  not  required  to 
produce  paper  incriminating  him. 

Habeas  Corpus  is  Bemedy  to  Revise  Action  of  Court  in  overruling 
witness'  objection  that  answer  to  question  would  incriminate  him,  and 
holding  him  in  contempt  for  refusal  to  answer.  Correctness  of  court's 
ruling  must  be  tested  by  all  surrounding  facts. 

Approved  in  Meekimmins  v.  State,  8  Wyo.  415,  58  Pac.  417,  49 
L.  R.  A.  831,  holding  facts  showed  tendency  toward  incrimination. 
See  note,  87  Am.  St.  Rep.  183. 

Miscellaneous. — Distinguished  in  Ex  parte  Morgan,  48  Tex.  Cr.  109, 
86  S.  W.  756,  district  court  cannot,  for  contempt,  impose  fine  of 
three  hundred  dollars  and  order  him  imprisoned  for  fifteen  days. 

37  Tex.  Cr.  697-599,  40  S.  W.  598,  EX  PARTE  TITTLE. 

Where  Excessiye  Bail  Fixed  and  Defendant  Unable  to  Give  It  and 
case  continued  at  state's  request,  and  it  appeared  defendant's  life 
would  be  endangered  by  further  confinement,  bail  reduced  and  or- 
dered that  if  he  be  unable  to  give  bail  and  state  is  not  ready  at  date 
of  trial,  that  he  be  released  on  own  recognizance. 

Approved  in  Ex  parte  Wells,  45  Tex.  Cr.  171,  74  S.  W.  541, 
applying  rule  in  rape  case. 

37  Tex.  Cr.  699-600,  40  S.  W.  498,  STYLES  ▼.  STATE. 

On  Trial  for  Aggravated  Assault^  Wliere  Issue  of  Offense  charged 
was  alone  submitted  to  jury,  verdict  need  not  find  degree  of  assault 
of  which  defendant  is  found  guiltyt 

Apprpved  in  Heinen  v.  State  (Tex.  Cr.),  74  S.  W.  777,  and  Millard 
V.  State  (Tex.  Cr.),  59  S.  W.  273,  both  reaffirming  rule;  Moody  v. 
State,  52  Tex.  Cr.  233,  105  S.  W.  1128,  where  issues  of  aggravated 
and  simple  assault  general  verdict  assessing  fine  at  twenty-five  dollars, 
without  finding  degree,  is  reversible;  Wilson  v.  State  (Tex.  Cr.),  74 
S.  W.  315,  applying  rule  where  only  simple  assault  submitted;  Lee 
V.  State,  41  Tex.  Cr.  557,  55  S.  W.  814,  in  aggravated  assault,  holding 
general  verdict  with  fines  for  both  degrees  is  too  uncertain;  Mc- 
CuUoch  V.  State  (Tex.  Cr.),  65  S.  W.  94,  applying  rule  to  simple 
assault. 

37  Tex.  Cr.  601-607,  40  S.  W.  591,  MORRISON  ▼.  STATE. 

On  Trial  for  Assault  With  Intent  to  Murder,  where  evidence  is 
evenly  balanced  as  to  who  began  difficulty,  if  state,  to  prove  malice, 
is  allowed  to  introduce  evidence  that  over  a  year  previous  parties 
had  difficulty,  defendant  should  be  allowed  to  show  that  in  such 
difficulty  prosecutor  was  aggressor. 

6  Tex.  Kotes— 74 
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Approved  in  Neely  y.  State  (Tex.  Cr.),  56  S.  W.  626,  holding  evi- 
dence of  defendant's  treatment  of  his  wife  admissible  to  show  motive. 

On  Ttial  for  Assault  With  Intent  to  Mnrdmr,  it  is  within  discretion 
of  eonrt  to  limit  number  of  witnesses  that  defendant  can  call  to  prove 
his  good  character,  but  such  limitation  should  be  timely,  and  is 
erroneous  where  it  comes  as  surprise  to  defendant  and  prevents  him 
to  properly  present  his  case. 

Approved  in  Brantley  v.  State,  42  Tex.  Gr.  294,  59  S.  W.  893,  hold- 
ing court's  remark  that  testimony  was  uncontroverted  does  not  injure 
defendant. 

Wlier*  Defendant  has  Impeached  Proeecnting  Witness  by  proof  of 
contradictory  statements,  it  is  proper  for  court  to  permit  state  to 
prove  his  reputation  for  truth  and  veracity. 

Approved  in  Harris  v.  State,  49  Tex.  Cr.  341,  94  S.  W.  229,  where 
state's  principal  witness  put  through  rigid  cross-examination  tending 
to  bring  him  into  disrepute  and  impugning  his  character,  state  could 
show  his  reputation  for  truth  and  veracity;  Payne  v.  State,  40  Tex. 
Cr.  294,  50  S.  W.  364,  holding  cross-examination  impeaching  witness 
does  not  authorize  evidence  of  reputation  in  rebuttal.  See  notes, 
82  Am.  St.  Bep.  65;  12  L.  B.  A.  (n.  s.)  364. 

When  Attempt  Made  to  Impeach  Witness  by  Showing  Contradict- 
ory  Statements,  it  may  be  shown  that  his  general  reputation  for  truth 
and  veracity  is  good. 

Approved  in  Swain  v.  State,  48  Tex.  Cr.  104,  86  S.  W.  338,  follow- 
ing rule. 

37  Tex.  Cr.  607-611,  40  8.  W.  496,  McCAMPBELL  T.  STATE. 

Article  725  of  Code  of  Criminal  Procednre^  construed  with  sections 
10  and  15  of  Bill  of  Bights,  is  mandatory,  and  new  trial  will  be 
granted  for  separation  of  juror  from  other  jurors,  though  with  con- 
sent of  state  and  defendant,  where  such  juror  is  not  accompanied 
by  officer  during  separation. 

Approved  in  Gant  v.  State,  55  Tex.  Cr.  289,  116  S.  W.  803,  follow- 
ing rule;  Jones  v.  State,  52  Tex.  Cr.  307,  124  Am.  St.  Bep.  1097, 
106  S.  W.  347,  verdict  by  jury  of  eleven  men  in  murder  case  where 
twelfth  had  been  excused  by  consent,  is  void;  Early  v.  State,  51 
Tex.  Cr.  387,  391,  123  Am.  St.  Bep.  889,  103  S.  W.  871,  873,  reversing 
for  permitting  jurors  to  telephone  to  families  without  consent  of 
court  where  state  did  not  show  by  testimony  of  others  that  jurors 
not  tampered  with;  Griffey  v.  State  (Tex.  Cr.),  66  S.  W.  336,  holding 
juror  in  view  of  officer  except  while  in  privy  not  separated.  See 
note,  103  Am.  St.  Bep.  167. 

Distinguished  in  Johns  v.  State,  47  Tex.  Cr.  165,  83  S.  W.  199, 
where  in  murder,  court  permitted,  at  different  stages  of  trial,  part  of 
jury  to  retire  in  charge  of  officer  without  consulting  attorneys  on 
either  side,  there  was  no  reversible  error  in  absence  of  showing  of 
tampering;  Stiles  v.  State  (Tex.  Cr.),  75  S.  W.  512,  defendant  not 
prejudiced  by  fact  that  after  five  or  six .  jurymen  sworn,  talesman 
not  sworn  entered  box  and  conversed  with  juror,  who  told  him  box 
was  jury's  and  that  they  had  been  sworn,  and  talesmen  thereupon 
left  box;  Walker  v.  State,  40  Tex.  Cr.  544,  51  S.  W.  235,  holding 
jurors  locked  in  room  while  others  with  officer  not  separated. 

37  Tez.  Cr.  612-616,  40  8.  W.  799,  HABBELL  ▼.  STATE. 

Where  Defendant  Testifies  in  His  Own  Behalf  in  trial  for  theft, 
and  evidence  is  conflictiiig,  it  is  error  as  upon  weight  of  evidence  for 


1171  NOTES  ON  TEXAS  BEPOBTS.    37  Tex.  Or.  616-626 

court,  in  charging  upon  credibility  of  witnesses,  to  state  to  jnry 
that  interest  of  witness  may  be  considered. 

Approved  in  Keigans  v.  State,  52  Fla.  61,  41  So.  887,  and  Shields 
▼.  State,  39  Tex.  Gr.  15,  44  S.  W.  845,  both  reaffirming  rule;  Williams 
V.  State  (Tex.  Or.),  40  S.  W.  801,  Oliver  v.  State  (Tex.  Cr.),  42  b.  W. 
554,  both  reversing  under  the  rule;  Isham  v.  State  (Tex.  Cr.),'41  S.  W. 
622,  reversing  for  giving  of  similar  charge  in  cattle  theft  case 
where  defendant  and  relatives  testified  to  purchase  of  the  cattle; 
Penny  v.  State  (Tex.  Gr.),  42  S.  W.  297,  reversing  for  giving  of 
similar  charge  in  homicide  case  where  defendant  and  his  wife  testi- 
fied to  self-defense;  Daggett  v.  State,  39  Tex.  Cr,  10,  44  S.  W.  843, 
holding  charge  that  jury  consider  intelligence,  interest,  and  apparent 
bias  is  erroneous;  Garlisle  v.  State  (Tex.  Gr.),  56  S.  W.  366,  arguendo, 
leaving  undecided  whether  question  should  go  to  jury;  Biptoe  v. 
State  (Tex.  Gr.),  42  S.  W.  383,  arguendo.  See  note,  19  L.  B.  A. 
(n.  8.)  816. 

87  Tex.  Cr.  616-617,  40  a  W.  502,  NICHOLS  ▼.  STATE. 

On  Trial  for  Carrying  Pistol,  Flea  of  Former  Conviction  for  rudely 
displaying  pistol  under  article  334  of  Penal  Gode  is  properly  stricken 
out,  as  offenses  are  different  and  distinct. 

Approved  in  Mitchell  v.  State,  48  Tex.  Gr.  534,  89  S.  W.  646,  former 
conviction  for  being  drunk  in  public  place  is  no  bar  to  indictment 
for  disturbing  peace  at  same  time  and  place;  Ford  v.  State  (Tex. 
Gr.),  56  S.  W.  919,  holding  conviction  of  assault  to  murder  not  bar 
to  prosecution  for  carrying  pistol. 

County  Attorney  has  No  Power  to  Agree  to  filing  bills  of  excep- 
tions after  term  time,  or  that  they  may  be  considered  as  filed  in 
term  time. 

Approved  in  Pollard  v.  State,  45  Tex.  Gr.  124,  73  S.  W.  954,  agree- 
ment by  attorneys  that  defendant's  bill  of  exceptions  was  filed  as  in 
term  time  and  that  failure  to  so  file  was  due  to  oversight  of  clerk 
and  that  it  should  be  considered  as  filed  before  adjournment,  is  void; 
Groomes  v.  State,  40  Tex.  Gr.  678,  51  S.  W.  926,  holding  district  judge 
cannot  file  statement  not  presented  within  limited  time. 

37  Tex.  Or.  617-620,  40  S.  W.  400,  MAINES  ▼.  STATE. 

Where  Motion  for  New  Trial  is  Pending  in  Case  in  which  defend- 
ant has  been  formerly  convicted,  he  has  right  to  have  later  trial  for 
what  he  claims  to  be  same  offense  postponed  until  former  case  is 
disposed  of,  and,  failing  to  do  so,  and  new  trial  being  granted 
pending  later  trial,  plea  of  former  jeopardy  is  not  good. 

Approved  in  Dupree  v.  State,  56  Tex.  Gr.  565,  133  Am.  St.  Bep. 
998,  120  S.  W.  872,  23  L.  B.  A.  (n.  s.)  596,  former  conviction  for  un- 
lawfully selling  liquor,  from  which  appeal  pending,  is  no  bar  to 
another  prosecution  for  same  offense;  Powell  v.  State,  42  Tex.  Gr.  12, 
57  S.  W.  95,  holding  trial  should  be  postponed  where  another  trial 
on  same  facts  pending.    See  note,  23  L.  B.  A.  (n.  s.)  596. 

37  Tex.  Cr.  620-626,  66  Am.  St.  Bep.  842,  40  B.  W.  603,  McOU^SSON 

▼.  STATE. 

On  Trial  for  Paeeing  Forged  Inatmment,  it  is  not  permissible  to 

allow  private  prosecutor  as  witness,  after  having  examined  alleged 

forged  instrument  purp6rting  to  have  been  signed  by  him,  and  denied 
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that  signature  is  genaine,  to  write  his  signature  and  submit  same 
to  jury  for  comparison. 

See  note,  62  L.  B.  A.  865. 

Explained  in  Whittle  v.  State,  43  Tex.  Gr.  475,  66  S.  W.  773,  in 
forgery  case  it  is  error  to  allow  prosecutor  to  write  his  name  in 
presence  of  jury,  even  though  made  without  having  forged  signature 
in  sight. 

On  Trial  for  Uttering  and  Passing  Forged  Instniment  evidence  of 
other  contemporaneous  crimes  of  similar  nature  is  admissible  to  show 
systematic  intent. 

Approved  in  Taylor  v.  State,  47  Tex.  Cr.  108,  81  S.  W.  935,  fol- 
lowing rule;  Morse  v.  Commonwealth,  129  Ky.  294,  111  S.  W.  718, 
holding  evidence  of  other  and  distinct  embezzlements  inadmissible; 
Hinson  v.  State,  53  Tex.  Cr.  146,  109  S.  W.  176,  where  on  trial  of 
accomplice  to  passing  forged  instrument,  state  proved  defendant's 
accomplice  passed  forged  note  it  could  prove  by  him  constant  asso- 
ciation before  and  after  offense  and  sharing  in  fruits  of  forgery.  See 
notes,  105  Am.  St.  Bep.  1000,  1003;  62  L.  B.  A.  225. 

Distinguished  in  Hinson  v.  State,  51  Tex.  Cr.  104,  100  S.  W.  940, 
in  forgery  case  indep>endent  contemporaneous  crimes,  disassociated 
from  one  on  trial  are  inadmissible  where  defendant  is  indicted  as 
accomplice  and  crime  of  principal  is  admitted. 

37  Tex.  Or.  627-635,  40  S.  W.  491,  WBIOHT  ▼.  STATE. 

On  Plea  of  Former  Acquittal,  Where  Offenses  Charged  in  indict^ 
ments  are  so  diverse  as  not  to  admit  proof  that  they  are  same,  court 
may  decide  issue  without  submitting  same  to  jury. 

Approved  in  Byas  v.  State,  41  Tex.  Cr.  55,  96  Am.  St.  Bep.  762, 
61  S.  W.  923,  reaffirming  rule;  Epps  v.  State,  38  Tex.  Cr.  285,  42 
S.  W.  553,  holding  in  charge  of  stealing  goods  plea  of  acquittal  of 
stealing  money  properly  stricken  out;  Cook  v.  State,  43  Tex.  Cr. 
18<6,  96  Am.  St.  Bep.  854,  63  S.  W.  873,  holding  in  murder  plea  of 
acquittal  of  assaulting  to  kill  erroneously  stricken  out. 

Where,  on  Plea  of  Former  Acquittal  in  Trial  for  Theft  of  Horse, 
it  appears  that  two  horses  of  different  owners  were  taken  at  same 
time  and  place,  such  acquittal  does  not  bar  prosecution  for  theft  of 
other  horse,  though  former  conviction  in  such  case  would  be  bar. 

Approved  in  Preston  v.  State,  41  Tex.  Cr.  308,  53  S.  W.  127,  hold- 
ing acquittal  in  forgery  deed  not  a  bar  to  trial  for  uttering  same; 
Taylor  v.  State,  41  Tex.  Cr.  569,  55  S.  W.  962,  holding  conviction 
for  assault  and  attempt  to  commit  robbery  does  not  bar  trial  for 
murder.     See  note,  92  Am.  St.  Bep.  130. 

Where  One  of  Two  Defendants,  After  Being  Arrested  for  horse 
theft,  after  due  warning,  and  not  in  presence  of  his  codefendant, 
makes  confession  which  he  later  repeats  in  presence  of  his  codefend- 
ant, who,  without  being  warned,  remains  silent,  such  confession  is 
not  admissible  against  latter. 

Approved  in  Simmons  v.  State,  50  Tex.  Cr.  530,  97  S.  W.  1053, 
in  burglary  it  is  error  to  admit  testimony  as  to  declarations  between 
officer  who  had  defendant  under  arrest  and  state's  witness  in  presence 
of  defendant  to  effect  that  witness  purchased  stolen  property  of  de- 
fendant and  that  defendant  remained  silent  as  to  conversation; 
Jacobs  V.  State,  42  Tex.  Cr.  368,  59  S.  W.  1113,  holding  in  forgery 
of  note,  statement  of  defendant's  transferee  not  admissible;  Owens 
y.  State,  43  Tex.  Cr.  252,  63  S.  W.  636,  holding  testimony  regarding 
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finding  horse  by  third  party's  directions  without  defendant's  knowl- 
edge not  corroborative. 

Miscellaneous. — ^Ford  v.  State,  41  Tex.  Cr.  8,  51  S.  W.  937,  instance 
of  charge  held  not  in  contravention  of  article  723,  Code  of  Criminal 
Procedure  (Laws  1897,  p.  17). 


37  Tex.  Or.  641-643,  40  S.  W.  803,  KELLY  ▼.  STATE. 

Where  Defendant  on  Cross-examination,  Asks  State's  Witness  as  to 
commission  of  perjury  by  him  in  former  suit  and  witness  denies 
it,  state's  counsel  in  argument  may  comment  on  failure  to  impeach 
witness. 

See  note,  46  L.  B.  A.  655. 

37  Tex.  Or.  643-646,  40  S.  W.  806,  PEABOE  ▼.  STATE. 

Putting  Person  In  Fear  by  Threatening  Him  With  Qnn  which  can- 
not be  fired  is  simple  assault  under  subdivision  3,  article  592  of 
Penal  Code,  and  not  aggravated  assault  with  deadly  weapon  under 
article  601  of  Penal  Code. 

Approved  in  Tollett  v.  State  (Tex.  Cr.),  55  S.  W.  335,  reaffirming 
rule;  Haygood  v.  State,  51  Tex.  Cr.  619,  103  S.  W.  891,  where  on 
trial  for  assault  with  intent  to  murder,  there  was  evidence  that  de- 
fendant only  shot  to  frighten  injured  party,  failure  to  charge  on 
simple  assault  is  error;  Smith  v.  State  (Tex.  Cr.),  57  S.  W.  949, 
Vann  v.  State,  43  Tex.  Cr.  248,  64  S.  W.  245,  both  holding  informa- 
tion for  aggravated  assault  with  gun,  a  deadly  weapon,  sufficient; 
Beddick  v.  State  (Tex.  Cr.),  47  S.  W.  995;  arguendo. 

37  Tex.  Or.  661-653,  40  8.  W.  789,  WHITE  ▼.  STATE. 

Quotient  Verdict  1b  Void. 

Approved  in  Hill  v.  State,  43  Tex.  Cr.  587,  67  S.  W.  508,  where 
in  arriving  at  punishment  each  juror  put  down  his  punishment  and 
aggregate  divided  by  twelve,  but  jurors  had  not  agreed  in  advance  to 
be  bound  by  such  result,  and  each  expressly  reserved  right  to  call 
for  ballot,  verdict  was  valid. 

37  Tex.  Or.  653-654,  40  S.  W.  974,  VENTUBIO  ▼.  STATE. 

Information,  Under  Articles  529b  and  529g  of  Penal  Oode,  for  un- 
lawfully seining  fish  and  turtle  out  of  season,  is  fatally  defective  if 
it  charges  in  alternative,  as  ''catching  fish  or  terrapin,  or  both  fish 
and  terrapin,  with  drag  seine  or  set  net." 

Approved  in  Countryman  v.  State,  52  Tex.  Cr.  24,  105  S.  W.  181, 
information  charging  unlawful  carrying  of  knuckles  on  or  about 
defendant's  person,  is  bad;  Taylor  v.  State,  50  Tex.  Cr.  184,  95  S.  W. 
120,  indictment  for  gaming,  charging  defendant  in  alternative  for 
unlawfully  betting  at  gaming  table  or  bank,  is  insufficient. 

Distinguished  in  Nelson  v.  State  (Tex.  Cr.),  66  S.  W.  775,  holding 
information  averring  assault  by  ''use  of  a  knife  or  some  hard  sub- 
stance or  instrument"  not  bad  because  of  use  of  the  disjunctive. 

37  Tex.  Or.  656-666,  66  Am.  St.  Sep.  848,  40  8.  W.  727,  EX  PASTE 


Judgment  for  Oontempt  Is  Void  where  made  without  jurisdiction 
either  of  person  or  of  subject  matter. 

Approved  in  Ex  parte  Duncan,  42  Tex.  Cr.  673,  62  S.  W.  762, 
holding  judgment  reciting  facts  not  conclusive  as  to  facts  in  habeas 
corpus. 
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Jnrifldlction  Over  Party  will  not  Confer  Power  to  Punish  for  con- 
tempt unless  some  order,  decree,  or  process  has  been  resisted  or 
disobeyed,  and,  in  any  event,  court  must  have  jurisdiction  of  sup- 
posed contemner,  or  jurisdiction  to  make  order  disobeyed. 

Approved  in  Ex  parte  Duncan,  42  Tex.  Gr.  672,  62  S.  W.  761,  hold- 
ing court  must  have  authority  to  make  the  particular  judgment.  See 
note,  99  Am.  St.  Bep.  675. 

37  Tex.  Or.  666-668,  40  a  W.  737,  LANDBT7M  T.  STATE. 

Bill  of  Ezceptioiis  Signed  by  Bystanders  will  not  be  considered 
where  it  is  not  shown  otherwise  than  by  statement  of  such  bystand- 
ers that  judge  refused  to  sign  bill  of  exceptions  as  to  same  matter. 

Ai^roved  in  Johnson  v.  State,  42  Tex.  Gr.  301,  59  S.  W.  900,  sus- 
taining bill  where  judge's  appended  statements  indicate  his  refusal. 

37  Tex.  Cr.  668-670,  40  8.  W.  067,  McOES  ▼.  8TATB. 

Statate  Forbids  Conrt  to  Make  Comments  as  to  weight  of  evidence 
admitted  or  rejected,  but  reversal  will  not  be  had  for  such  action 
unless  same  is  reasonably  calculated  to  prejudice  accused. 

Approved  in  Garlisle  v.  State  (Tex.  Gr.),  56  S.  W.  366,  arguendo, 
leaving  undecided  whether  matter  should  have  gone  before  jury; 
Zysman  v.  State,  42  Tex.  Gr.  434,  60  S.  W.  670,  holding  error  te 
declare  it  unimportant  how  many  attorneys  prosecuting  witness  em- 
ployed. 

Defendant,  to  be  Enabled  to  inquire  of  Jurors  as  to  Belationship 
to  parties  employing  counsel  to  pitoeecute,  cannot  prove  by  one  of 
counsel  so  employed  names  of  his  employers  and  that  they  were  same 
parties  who  had  offered  reward  for  evidence  to  convict  in  such  cases. 

Approved  in  King  v.  State,  50  Tex.  Gr.  322,  97  S.  W.  489,  jurors 
related  to  prosecuting  witness  within  third  degree,  and  who,  together 
with  witness,  are  members  of  committee  that  had  employed  counsel 
to  prosecute  such  offenses,  are  not  incompetent. 
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CASES  IN  38  TEXAS  CBIMINAI.. 


38  Tez.  Or.  1-6,  40  S.  W.  734,  ABNOLD  ▼.  STATE. 

Upon  Trial  for  Violation  of  Ziocal  Option  Law,  atate  liavinc^ 
made  secondary  proof  that  defendant  and  partner  had  received 
federal  license  to  sell  liquor  at  retail,  statement  by  prosecuting 
attorney  that  defendant  had  been  notified  and  had  offered  to  pro- 
duce in  evidence  notice  to  produce  license,  but  had  not  done  bo,  is 
not  a  comment  upon  defendant's  failure  to  testify. 

Approved  in  Nite  v.  State,  41  Tex.  Cr.  532,  54  S.  W.  7fi9,  holding,  in 
murder  case  resulting  from  bank  robbery,  that  reference  to  fact 
that  defendant  had  not  explained  where  he  *wa8  on  day  of  bank 
robbery  is  no  allusion  to  his  failure  to  testify. 

In  Trial  for  Violation  of  Iiocal  Option,  Jurors  not  Diwiaallflad 
l>ecause  they  had  previously  tried  defendant  on  similar  eharge. 

Approved  in  Irvine  v.  State,  55  Tex.  Cr.  850,  116  S^  W.  592, 
jurors  not  disqualified  because  they  had  tried  another  defendant  in 
case  in  which  prosecuting  witne&a  was  the  same.  See  note,  68  L. 
S.  A.  880. 

Miscellaneous. — ^Arnold  v.  State,  38  Tex.  Cr.  7,  40  S.  W.  736,  refer- 
ring to  case  for  answer  to  questions,  facts  not  appearing. 

SS  Tex.  Or.  8-0,  40  a  W.  724»  AUSTIN  ▼.  STATE. 

Without  Order  of  Transfer  by  District  Oonrt^  Oonnty  Court  can 
acquire  no  jurisdiction. 

Approved  in  Johnson  v.  State  (Tex.  Cr.),  79  S.  W.  28,  and  Bird 
y.  State,  49  Tex.  Cr.  206,  »1  S.  W.  791,  both  reaffirming  rule. 

:S8  Tez.  Cr.  9-14,  40  a  W.  731,  DAWSON  ▼.  STATE. 

On  Trial  for  Conspiracy  to  Commit  Ajnaa^  Iietter  of  One  Con- 
spirator to  another,  written  after  conspiracy  consummated,  but 
never  received  by  latter,  is  not  admissible  against  him. 

Approved  in  Dawson  v.  State,  38  Tex.  Cr.  57,  41  S.  W.  601,  re- 
affirming rule;  Ford  v.  State  (Tex.  Cr.),  56  8.  W.  338,  holding  error 
to  admit  testimony  regarding  a  letter,  letter  bein^  best  evidence. 

38  T«x.  Cr.  14-24,  40  B.  W.  796,  41  S.  W.  686,  BOWMAN  T.  8TATB. 

Articles  8384  and  3388,  Borised  Statutes,  authorizing  submission 

of  question  of  local  option,  are  in  exact  conformity  with  section  20, 

(1176), 
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article  16,  of  constitution,  and  proviso  of  article  3385,  saving  right 
to  use  intoxicating  liquors  for  medicinal  and  sacramental  purposes, 
in  no  way  violates  constitution  or  nullifies  submission. 

Approved  in  Sparks  v.  State  (Tex.  Or.),  45  S.  W.  493,  and  McLain 
▼.  State,  43  Tex.  Cr.  217,  64  S.  W.  866,  reaffirming  rule;  Granberry 
T.  State,  55  Tex.  Cr.  351,  116  S.  W.  595,  bail  bond  which  did  not 
state  before  which  of  two  district  courts  in  county  principal  was 
bound  to  appear,  invalid;  Holland  v.  State,  51  Tex.  Cr.  144,  101 
S.  W.  1004,  one  selling  liquor  on  prescription  regular  in  form  does 
not  violate  local  option  law;  Ex  parte  Massey,  49  Tex.  Cr.  65,  122^ 
Am.  St.  Rep.  784,  92  S.  W.  1088,  act  of  1905  prohibiting  solicita- 
tion of  orders  for  intoxicating  liquor,  void;  Ray  v.  State,  47  Tex. 
Cr.  410,  83  S.  W.  1122,  upholding  local  option  law;  Atkinson  v. 
State,  46  Tex.  Cr.  231,  79  S.  W.  32,  sale  of  liquor  for  medicine  not 
within  inhibition  of  statute  prohibiting  sales  to  minors;  Sweeney 
V.  Webb,  33  Tex.  Civ.  330,  331,  332,  76  S.  W.  769,  770,  local  option 
law  not  invalid  because  it  did  not  give  commissioner's  court  full 
power  to  subdivide  county  nor  because  it  forbade  occasional  prac- 
titioners of  medicine  to  prescribe  liquor;  separate  opinion  in  Snearley 
V.  State,  40  Tex.  Cr.  526,  53  S.  W.  697,  majority  holding  sellers  or 
liquor  subject  to  tax  before  local  option.  See  note,  15  L.  R.  A. 
(n.  s.)  914,  945. 

Burden  U  on  Defendant  Charged  Witb  Sale  of  liquor  in  violatioo- 
of  local  option  law  to  prove  that  duch  law  was  illegally  adopted. 

Approved  in  Keller  v.  State,  46  Tex.  Cr.  590,  81  S.  W.  1215,  evi- 
dence that  clerk  turned  notices  over  to  other  parties  to  be  posted, 
not  sufficient  to  overcome  presumption;  Shields  v.  State,  38  Tex. 
Cr.  253,  42  S.  W.  399,  holding  evidence  that  notices  not  properly 
posted  not  sufficient  to  go  to  jury;  Frickie  v.  State,  39  Tex.  Cr. 
256,  45  S.  W.  811,  holding  defense  that  notices  not  duly  posted 
must  go  to  jury. 

Distinguished  in  Norman  v.  Thompson,  96  Tex.  253,  72  S.  W.  63, 
affirming  30  Tex.  Civ.  538,  539,  72  S.  W.  64,  65,  failure  to  post  notice 
not  ground  for  contest  of  local  option  election. 

Venne  of  Trial  for  Violation  of  Local  Option  is  sufficiently  estab- 
libhed  where  it  appears  that  city  in  which  trial  occurred  is  in  pre- 
cinct where  ofFense  was  committed. 

Approved  in  Brantly  v.  State  (Tex.  Cr.),  59  S.  W.  894,  holding^ 
venue  proved  from  record. 

It  is  Requisite  to  the  Validity  of  a  Local  Option  Election  that 
the  necessary  statutory  notices  be  posted  for  the  required  time. 

Approved  in  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  301,  local  option 
election  invalidated  by  failure  to  post  one  of  five  notices  for  required 
number' of  days;  Chenowith  v.  State,  50  Tex.  Cr.  241,  90  S.  W.  21,. 
local  option  order  invalid  where  final  publication  was  not  under  order 
of  court. 

Question  Whether  Local  Option  Iiaw  was  Put  in  Force  is  for  Jnzy. 

Approved  in  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  302,  and 
Chenowith  v.  State,  50  Tex.  Cr.  24(2,  96  S.  W.  21,  both  reaffirming 
rule. 

38  Tex.  Or.  24-25,  40  S.  W.  982,  MACKEY  ▼.  STATE. 

Appearance  Bond  Requiring  Obligor  to  Appear  as  Witness  at  termi 
of  court  at  time  several  months  anterior  to  date  of  bond  is  void. 
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Approved  in  Sloan  v.  State,  39  Tex.  Cr.  W,  44  8.  W.  1096,  hold- 
ing bail  bond  requiring  appearance  "April  12,  187 — ,"  is  a  nullity. 

S8  Tez.  Cr.  26-30,  40  S.  W.  976,  8CHWABTZ  v.  STATE. 

Tecbnically  Speaking,  There  are  No  Accomplices  in  Misdemeanors. 

Distinguished  in  Williams  v.  State,  53  Tex.  Cr.  399,  110  S.  W.  64, 
rule  requiring  corroboration  of  accomplice  testimony  applies  to  mis- 
demeanors. 

In  Offense  of  Betting  on  Election,  Stakeholder  is  Neither  Princi- 
pal nor  accomplice  whose  testimony  must  be  corroborated. 

See  note,  98  Am.  St.  Rep.  175. 

Accomplice  Defined. 

See  note,  98  Am.  St.  Rep.  159. 

38  Tez.  Or.  30^0,  40  S.  W.  992,  CUIBE  ▼.  STATE. 

Upon  Trial  for  Assault  to  Commit  Rape,  defendant,  having  been 
witness  for  himself,  may  be  asked  on  cross-examination  if  he  has  not 
been  previously  indicted  for  same  offense. 

Approved  in  Miranda  v.  State  (Tex.  Cr.),  50  S.  W.  714,  allowing 
defendant  to  be  questioned  as  to  his  previous  indictment  and  turn- 
ing of  state's'  evidence  therein;  Cannon  v.  State,  41  Tex.  Cr.  4^2, 
56  S,  W.  357,  allowing  witness  to  be  questioned  as  to, his  being  pre- 
viously indicted  for  various  named  crimes;  Keaton  v.  State,  41  Tex. 
Cr.  632,  57  S.  W.  1128,  admitting  proof  of  imprisonment  and  other 
charges  to  aifeet  credibility.  See  notes,  105  Am.  St.  Rep.  1006;  62 
L.  R.  A.  346. 

Experiment  ETidence  Is  Admissible  Where  Experiment  seems  to 
have  been  under  conditions  similar,  or  nearly  so,  to  those  which 
attended  original  transaction  in  controversy,  and  tends  to  throw 
light  upon  such  transaction. 

Approved  in  Speers  v.  State,  55  Tex.  Cr.  370,  116  S.  W.  568,  test 
to  show  whether  criminal  act  could  have  been  seen  on  moonlight 
night,  admissible;  State  v.  Nowells,  135  Iowa,  59,  109  N.  W.  1018, 
where  issue  was  suicide  or  murder  and  testimony  showed  decedent's 
shirt  not  burned  and  but  little  powder  stained  where  bullet  entered, 
pieces  of  shirt  through  which  shots  from  defendant's  revolver  had 
been  fired  at  distance  of  six  to  twelve  inches  are  admissible; 
Schauer   v.   State    (Tex.    Cr.),   60   S.    W.    251,   and    Rupe   v.    State, 

42  Tex.  Cr.  490,  61  S.  W.  932,  both  holding  proof  that  conditions  were 
nearly  similar  sufficient;  Nelson  v.  State  (Tex.  Cr.),  65  S.  W.  96, 
holding  testimony  original  evidence. 

Distinguished  in  Morton  v.  State  (Tex.  Cr.),  71  S.  W.  282,  reject- 
ing testimony  as  to  effect  of  powder  fired  from  pistol  at  paste- 
board target;  Pridmore  v.  State  (Tex.  Cr.),  44  S.  W.  178,  refusing 
opinion  of  witness  that  man  could  not  be  identified  at  night  from 
certain  distance  from  point  in  question  where  conditions  were  not 
shown  to  have  been  similar  to  night  of  offense;  Faulkner  v.  State, 

43  Tex.  Cr.  324,  65  S.  W.  1096,  spectacular  burning  of  turpentined 
woolens  before  jury  to  illustrate  manner  of  burning  of  man  set  on 
fire  by  defendants  is  not  allowable. 

Miscellaneous. — Clark  v.  State,  39  Tex.  Cr.  160,  45  S.  W.  701, 
referring  to  case  for  statement  of  facts. 

38  Tex.  Or.  44-i9,  41  S.  W.  612,  KRNAVEK  y.  STATE. 

Sale  of  Intoxicants  by  Steward  of  Incorporated  Social  Olub  to 
club  member  passes  title  and  possession,  where   such   liquors   were 
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bought  with  club  funds,  and,  where  made  in  local  option  precinct, 
violates  local  option  law. 

Beaffirmed  in  Feige  v.  State,  4&  Tex.  Cr.  515,  95  S.  W.  508;  Knn 
V.  State,  38  Tex.  Cr.  77,  41  S.  W.  1102.  See  note,  12  L.  B.  A.  (n.  s.) 
521. 

A  Sale  is  the  Passing  of  the  Title  and  Possession  of  anj  property- 
for  money  which  the  buyer  payb*  or  promises  to  pay. 

Approved  in  People  v.  Law  and  Order  Club,  203  HI.  132,  67  N.  E. 
857,  62  Ii.  B.  A.  884,  social  club  cannot,  without  license,  dispense 
liquor  to  members  in  exchange  for  checks  delivered  to  them  upon 
their  payment  of  special  assessments  levied  to  meet  cost  of  pro- 
curing liquor,  under  statute  providing  that  giving  away  liquors 
shall  be  unlawful  sale. 

88  Tex.  Or.  50-68,  41  S.  W.  509,  DAWSON  y.  8TATB. 

One  Who  had  Agreed  With  Principal  Offender  to  commit  arson, 
and  had  advised  and  agreed  to  itb'  commission,  but  was  not  present 
when  crime  was  committed,  is  accomplice  and  not  principal. 

Approved  in  Davis  v.  State,  55  Tex.  Cr.  501,  117  8.  W.  162,  de- 
fendant not  guilty  as  principal  though  present  when  stolen  animal 
was  killed;  McDonald  v.  State,  46  Tex. 'Cr.  5,  79  S.  W.  543,  and 
O'Quinn  v.  State,  55  Tex.  Cr.  25,  115  S.  W.  43,  both  holding  con- 
spirator not  guilty  as  principal  unless  actually  prei^nt  when  offense 
committed;  Mitchell  ▼.  State,  44  Tex.  Cr.  229,  70  S.  W.  209,  defend- 
ant not  principal  in  theft  of  hog  where  he  simply  furnished  gun  with 
which  animal  was  killed;  Steed  v.  State,  43  Tex.  Cr.  571,  67  S.  W.  331, 
one  who  simply  assisted  in  placing  stolen  animal  on  wagon  not  princi- 
pal; Yates  V.  State  (Tex.  Cr.),  42  S.  W.  297,  and  Criner  ▼.  State, 
41  Tex.  Cr.  292,  53  S.  W.  874,  both  condemning  bimilar  charge; 
Joy  V.  State,  41  Tex.  Cr.  50,  51  S.  W.  934,  Bell  v.  State,  39  Tex.  Cr. 
680,  47  S.  W.  1012,  both  holding  charge  making  another's  act  that 
of  defendant,  where  defendant  not  present,  erroneous;  Wright  v. 
State,  40  Tex.  Cr.  46,  48  S.  W.  192,  holding  charge  making  defend- 
ants principals  if  acting  under  common  design  error;  Walton  v. 
State,  41  Tex.  Cr.  460,  55  S.  W.  568,  holding  charge  that  defendant 
was  principal  whether  present  or  not  erroneous. 

88  Tez.  Or.  68-60,  41  &  W.  606,  l^LACK  ▼.  STATB. 
Accused  is  Entitled  to  a  Charge  upon  the  Law  ApiAlcable  to  the 

different  phases  of  the  case,  whether  the  judge  credits  the  testimony 
or  not. 

Approved  in  Amwine  v.  State,  49  Tex.  Cr.  6,  90  S.  W.  40,  charge 
on  manslaughter  should  have  been  given. 

One  Selling  Property  Under  the  Belief  That  It  was  EUi  Own  is  not 
guilty  of  theft. 

See  note,  88  Am.  St.  Bep.  604. 

On  Trial  for  Cattle  Theft,  Becord  of  Brand  of  Owner  of  Cow 
which  is  mother  of  stolen  calf  is  admissible,  though  calf  bore  an- 
other brand;  but  such  evidence  would  not  establish  ownership  in 
calf  itself. 

See  note,  11  L.  B.  A.  (n.  s.)  90. 

88  Tex.  Cr.  61-62,  41  B,  W.  602,  HUNTEE  ▼.  STATB. 

The  Prosecutrix  in  an  Abortion  Case,  Though  She  Consented  to 
take  the  medicine,  is  not  an  accomplice. 
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Approved  in  Smartt  v.  State,  112  Tenn.  554,  80  S.  W.  5S9,  her  tes- 
timony need  not  be  corroborated.    See  note,  98  Am.  St.  Bep.  180. 

88  Tez.  Or.  62-64,  41  &  W.  605,  GONZALES  y.  STATE. 

It  if  not  Proper  Practice  for  Oonrt  to  Entertain  Motion  for  new 
trial  in  absence  of  defendant  unless  his  presence  is  waived. 

Approved  in  Gonzales  v.  State  (Tex.  Cr.),  41  S.  W.  1102,  follow- 
ing rule  in  companion  case;  Derden  v.  State,  56  Tex.  Cr.  401,  120 
S.  W.  487,  reversing  where  verdict  received  in  absence  of  defendant, 
he  being  on  way  to  court  from  his'  boarding-house  at  time;  Morris 
V.  State,  43  Tex.  Cr.  293,  65  S.  W.  533,  holding  accused  not  prejudiced 
when  present  on  day  when  order  overruling  motion  entered. 

88  Tex.  Or.  64-68,  41  S.  W.  608,  TBEVINO  ▼.  STATE. 

Gonvlction  upon  Oircnmstantial  Evidence  is  justified  only  when 
guilt  of  defendant  is  proved  beyond  rational  doubt  and  facts  shown 
are  consistent  only  with  conclusion  of  his  guilt. 

Beaffirmed  in  Trevino  v.  State  (Tex.  Cr.),  41  8.  W.  610;  Beard 
V.  State,  41  Tex.  Cr.  178,  53  8.  W.  360;  Blount  v.  State  (Tex.  Cr.), 
64  S.  W.  1051. 

Order  of  Trial  Oonrt  Overmling  Motion  for  Oontlnuance  is  not 
reviewable  unless  excepted  to. 

Beaffirmed  in  Harris  v.  State  (Tex.  Cr.),  56  8.  W.  622. 

88  Tez.  Or.  69^71,  41  &  W.  611,  BOOHA  ▼.  STATR 
Where  a  Oase  Inyolves  tlie  Minority  of  the  Defendant^  a  verdict 

failing  to  state  the  age  of  the  defendant  may  be  amended  by  the 

jury. 

Approved  in  Murphree  v.  State,  56  Tex.  Cr.  318,  115  S.  W.  1190, 

where  judge  had  verdict  corrected  so  as  to  base  it  on  first  count  of 

indictment. 

38  Tex.  Or.  71-75,  41  S.  W.  615,  WHEEIJBB  ▼.  STATE. 

On  Trial  for  Theft  of  Hoga  Found  in  Defendant^a  Possession, 
court  properly  charges  jury  that  if  they  believe  explanation  given 
by  defendant  was  reasonably  and  probably  true,  and  accounted 
for  his  possession  in  manner  consistent  with  his  innocence,  to  acquit 
him. 

Approved  in  Johnson  v.  State,  42  Tex.  Cr.  94,  58  S.  W.  64,  51  L. 
B.  A.  272,  dissenting  opinion,  majority  holding  that  charge  not  ex- 
cepted to  by  bill  is  not  reviewable. 

38  Tex.  Or.  77-81,  41  &  W.  616,  FAULK  ▼.  STATE. 

Allegation  That  Party  Swindled  waa  One  0.,  Owner  of  Jones  Oovintsr 
Bank,  Snfllclent. 

Approved  in  Spurlock  t.  State,  45  Tex.  Cir.  284,  77  S.  W.  449,  if 
name  appears  to  be  that  of  individual,  indictment  need  not  allege 
that  he  was  a  "private  person.'' 

88  Tez.  Or.  81-82,  41  S.  W.  620,  BOBLES  ▼.  STATE. 

District  Oonrt  Oonld  not  Acquire  Juriadlction  of  Distinct  BQa* 
demeanor,  because  burglary  charged  in  another  count  of  same  indict- 
ment. 

Approved  in  McKinney  v.  State  (Tex.  Cr.),  68  S.  W.  176,  con» 
•piracy  to  murder  cannot  be  charged  in  information  for  riot. 
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38  Tez.  Cr.  87-121,  70  Am.  St.  Bep.  719,  40  S.  W.  807,  41  &  W.  638, 
JONES  y.  STATE. 

Wife  HtkYiDg  Testified  for  Hiwbaiul  in  Criminal  Case,  state  can- 
not in  cross-examination  elicit  matters  not  pertinent  to  matters 
brought  out  upon  examination  in  chief,  thus  making  her  its  own 
witness  against  her  husband. 

Approved  in  Hobbff  v.  State,  53  Tex.  Cr.  84,  11^  S.  W.  316, 
Casey  ▼.  State,  49  Tex.  Cr.  175,  90  S.  W.  1018,  Marsh  v.  State,  54 
Tex.  Cr.  148,  lia  S.  W.  323,  and  Stewart  v.  State,  52,  Tex.  Or.  280, 
106  S.  W.  687,  all  reaffirming  rule;  Jones  v.  State,  51  Tex.  Cr. 
476,  101  S.  W.  905,  wife  could  not  be  questioned  as  to  former  acts 
of  illicit  intercourse;  Gains  v.  State,  38  Tex.  Cr.  220,  42  S.  W. 
392,  and  Merritt  v.  State,  39  Tex.  Cr.  79,  45  S.  W.  23,  both  excluding 
testimony  not  bearing  on  matter  brought  out  on  examination  in 
chief;  Red  v.  State,  39  Tex.  Cr.  423,  46  S.  W.  413,  excluding  opinion 
regarding  matter  not  brought  out  on  examination  in  chief.  See 
notes,  100  Am.  St.  Bep.  865;  4  L.  B.  A.  (n.  s.)  167. 

Theory  of  Defense  Being  That  Homicide  was  Committed  in  aveng- 
ing rape  of  defendant's  wife  before  marriage,  and  insulting  conduct 
toward  her  afterward,  wife  of  defendant  having  testified  to  having 
told  her  husband  of  these  matters,  testimony  is  admissible  of  wit- 
nesses to  whom  defendant  had  related  these  matters  prior  to  homi- 
cide, thus  tending  to  show  that  theory  of  defense  is  not  fabricated. 

Reaffirmed  in  Messer  v.  State,  43  Tex.  Cr.  109,  63  S.  W.  645.  See 
note,  4  L.  B.  A.  (n.  s.)  164. 

Distinguished  in  Merritt  v.  State,  40  Tex.  Cr.  363,  50  S.  W.  387, 
in  murder  case  declarations  of  defendant  to  third  parties  shortly 
prior  to  killing,  as  to  what  wife  told  him  with  regard  to  insults 
offered  her  by  deceased,  are  inadmissible. 

Where  Attack  is  Made  That  Witness  Is  Prompted  by  improper 
motives,  or  has  recently  fabricated  his'  story,  party  introducing 
him  can  prove  statement  by  him  of  same  facts  prior  to  time  when 
motive  could  have  existed. 

Approved  in  Akin  v.  State,  56  Tex.  Cr.  329,  119  S.  W.  866,  Keith 
V.  State  (Tex.  Cr.),  44  S.  W.  850,  and  Scott  v.  State  (Tex.  Cr.),  47  S. 
W.  533,  all  reaffirming  rule;  Morton  v.  State  (Tex.  Cr.),  71  S.  W. 
281,  corroborative  testimony  inadmissible  where  no  impeachment; 
White  V.  State,  42  Tex.  Cr.  569,  62  S.  W.  576,  admitting  evidence 
of  statement  after  commission  of  act  to  support  statement  on  trial. 
See  note,  82  Am.  St.  Bep.  66,  68. 

Distinguished  in  Anderson  v.  State,  50  Tex.  Cr.  136,  95  S.  W. 
1038,  corroborative  declaration  inadmissible  where  made  subsequent 
to  offer  of  inducement  by  officers. 

Where  Homicide  is  Defended  npon  Ground  That  Deceased  had 
raped  and  insulted  defendant's  wife,  according  to  her  story  told 
defendant,  defendant  may  show  that  reputation  of  deceased  for 
chaste  conduct  toward  women  was  bad. 

Approved  in  Orange  v.  State,  47  Tex.  Cr.  339,  83  8.  W.  387, 
reaffirming  rule;  Messer  v.  State,  43  Tex.  Cr.  106,  63  S.  W.  644, 
holding  wife's  statement  of  insult  by  deceased  may  reduce  killing 
to  manslaughter;  Tatum  v.  State,  43  Tex.  Cr.  419,  66  S.  W.  553, 
where  homicide  prosecution  is  based  on  theory  that  deceased  was 
so  decrepit  as  to  be  impotent,  defense  as  tending  to  show  that 
deceased   raped   defendant's   wife   may   show   his   lascivious   reputa- 
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tion.  See  notes,  1^  Am.  St.  Bep.  1026;  14  L.  B.  A.  (n.  8.)  712; 
3  L.  B.  A.  (n.  a.)  367. 

On  Trial  for  Marder  Where  Defendant's  Wife  Testified  to  Insult- 
ing Conduct  of  deceased,  question  is  not  whether  her  statement  is 
true,  but  whether  defendant  believed  it  and  acted  upon  it. 

Approved  in  Stewart  v.  State,  52  Tex.  Cr.  281,  106  S.  W.  688, 
reaffirming  rule. 

Insulting  Words  and  Ooadoct  Toward  Defendant's  Wife  may  be 
adequate  cause  to  reduce  homicide  to  manslaughter. 

Distinguished  in  Coleman  v.  State,  48  Tex.  Cr.  344,  88  S.  W.  238, 
-otherwise  where  insults  occurred  before  marriage. 

■88  Tez.  Cr.  121-124,  41  &  W.  622,  BBATT  ▼.  8TATB. 

An  Expert  is  One  Who  is  Skilled  in  Science  or  business  under 
investigation,  but  he  is  not  required  to  have  any  particular  degree 
of  knowledge  or  skill  in  relation  thereto. 

Approved  in  Biley  v.  State  (Tex.  Cr.),  44  S.  W.  409,  admitting,  as 
an  expert,  one  who  had  had  experience  in  examining  signatures 
und  writings  similar  to  that  of  bank  cashiers*.  See  note,  63  L.  B. 
A.  942,  986. 

If  It  Appears  That  Witness  has  Any  Claim  at  All  to  title  of  ex- 
pert, appellate  court  will  not  reverse  because  his  experience  is  not 
sufficiently  special. 

See  note,  63  L.  B.  A.  944. 

^8  Tex.  Cr.  124-128,  41  S.  W.  627,  McAFEE  y.  STATE. 

Indictment  for  Bigamy  must  Distinctly  Aver  former  marriage 
with  sufficient  particularity  to  apprise  defendant  in  general  terms 
of  proof  which  will  be  adduced  by  state  to  establish  same. 

Approved  in  Bryan  v.  State,  54  Tex.  Cr.  19,  21,  111  S.  W.  745, 
746,  words,  "having  a  lawful  former  wife  then  living,"  insufficient; 
Williamson  v.  State,  44  Tex.  Cr.  522,  72  S.  W.  600,  information  for 
-disinterring  dead  body  must  allege  name  of  deceased  person; 
Vinsant  v.  State,  42  Tex.  Cr.  413,  60  S.  W.  550,  holding  words  "hav- 
ing a  former  wife  then  living"  insufficient. 

Distinguished  in  Lenert  v.  State  (Tex.  Cr.),  63  S.  W.  564,  holding, 
in  adultery,  name  of  party  to  whom  defendant  is  married  unneces- 
^jary. 

^8  Tex.  Cr.  128-140,  41  &  W.  645,  WILLIAMS  ▼.  STATE. 

Evidence  of  Distinct  Crimes  is  Admissible  to  Show  Identity  in 
developing  res  gestae,  or  in  making  out  guilt  of  defendant  by  chain 
of  circumstances  connected  with  crime  for  which  he  is  on  trial,  and 
also  when  intent  with  which  particular  act  is  done  may  be  gist  of 
offense. 

Approved  in  Taylor  v.  State,  47  Tex.  Cr.  108,  81  S.  W.  935,  ad- 
mitting evidence  of  contemporaneous  forgeries;  Dickey  v.  State 
(Tex.  Cr.),  56  S.  W.  628,  admitting  evidence  to  discredit  defendant, 
though  also  making  out  offense  charged;  Wolf  son  v.  United  States, 
102  Fed.  140,  dissenting  opinion,  majority  holding  evidence  of  cir- 
'Cumstances  admissible,  though  proving  other  crimes  barred  by  stat- 
ute. 

Before  Evidence  of  Extraneous  Crime  is  Admissible,  cogent  evi- 
•dence  must  show  defendant's  connection  therewith,  and  that  it  is 
connected  by  system  with  offense  charged. 
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Approved  in  Mickey  ▼.  State,  49  Tex.  Cr.  256,  91  S.  W.  587,  and 
Gardner  v.  State,  55  Tex.  Cr.  395,  117  S.  W.  140,  both  holding  on 
trial  for  theft,  evidence  of  wholly  independent  and  unrelated  theft 
from  another  party  inadmiaaible;  Jennings  v.  State,  55  Tex.  Cr. 
148,  115  S.  W.  568,  error  to  aek  defendant  whether  he  had  been 
convicted  in  another  similar  ease,  pending  on*  appeal;  Lamar  v. 
State,  49  Tex.  Cr.  56S,  95  S.  W.  513,  rejecting  evidence  of  subsequent 
offense;  Isom  v.  State,  52  Tex.  Cr.  439,  107  S.  W.  351,  evidence  that 
prosecuting  witnesses  were  fined  foi^  drunkenness  inadmissible  in 
trial  for  violating  local  option;  Hill  v.  State,  44  Tex.  Cr.  606,  73  S. 
W.  10,  evidence  that  on  same  night,  but  at  different  time  and  place, 
defendant  burglarized  another  house,  inadmissible;  Glenn  v.  State 
(Tex.  Cr.),  76  S.  W.*  758,  evidence  that  sfame  house  had  been  pre- 
viously broken  into  inadmissible  where  no  evidence  connecting  de- 
fendant therewith;  Reese  v.  State  (Tex.  Cr.),  70  S.  W.  424,  con- 
demning instruction  that  assumed  defendant's  guilt  of  the  ex- 
traneous crime;  Walton  v.  State,  41  Tex.  Cr.  459,  55  S.  W.  567, 
holding  evidence  regarding  crime  not  made  out  inadmissible;  Den- 
ton V.  State,  42  Tex.  Cr.  430,  60  S.  W.  672,  holding  evidence  of 
independent  crimes  inadmissible;  Hamblin  v.  State,  41  Tex.  Cr.  147, 
51  S.  W.  1113,  arguendo.    See  note,  62  L.  B.  A.  280. 

Distinguished  in  Barkman  v.  State  (Tex.  Cr.),  52  S.  W.  72,  re- 
fusing evidence  of  previous  accidental  killing  where  defendant  wa^' 
never  legally  accused  of  it. 

Before  a  Copy  of  a  Confession  caa  be  Resorted  to,  as  Secondary 
Evidence,  it  must  be  shown  that  all  reasonable  means  have  been 
used  and  exhausted  to  produce  the  original. 

Approved  in  Harris  v.  State  (Tex.  Cr.),  67  S.  W.  328,  evidence 
as  to  statement  of  district  attorney  concerning  loss  of  mortgage, 
inadmissible. 

38  Tex.  Cr.  146-152,  41  S.  W.  595,  WUITBMKB  y.  STATE. 
The   Borrender  of  a   Principal   by  His   SnretleB   B^egatea   Him 

to  the  custody  of  the  sheriff  under  the  original  capias. 

Distinguished  in  Woodring  v.  State,  53  Tex.  Cr.  18,  108  S.  W.  371, 
mere  promise  to  surrender  principal  insufficient. 

38  Tez.  Or.  162-164,  41  S.  W.  636,  WABBEN  T.  STATE. 

In  Attempt  to  Commit  Bape,  Age  of  Female  has  nothing  to  do 
with  offense,  question  being  as  to  intended  use  of  force. 

Approved  in  Holloway  v.  State,  64  Tex.  Cr.  473,  113  S.  W.  933, 
quoting  cited  case  to  show  distinction  between  assault  to  rape  and 
attempt  to  rape;  Taylor  v.  State,  44  Tex.  Cr.  155,  69  S.  W.  149, 
reversing  where  evidence  showed  rather  rape  or  assault  to  rape. 

Denied  in  dissenting  opinion  in  Hardin  v.  State,  39  Tex.  Cr.  441, 
46  S.  W.  812,  majority  holding  assault  to  commit  rape  impossible 
where  there  is   consent. 

38  Tez.  Or.  164-167,  70  Am.  St  Bep.  740,  41  &  W.  628,  EZ  PABTB 

NEWMAN. 
On  Application  for  Habeas  Corpus  for  Ball  in  capital  case,  burden 
of  proof  that  proof  is  not  evident  is  not  upon  relator. 

Approved  in  Ex  parte  Arthur  (Tex.  Cr.),  47  8.  W.  366,  following 

rule;  Ex  parte  Patterson,  50  Tex.  Cr.  272,  95  S.  W.  1061,  releasing 

I  defendant    where    corpus    delicti    proved    by    his    confession    alone;. 
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Bigdon  ▼.  State,  41  Fla.  313,  26  So.  712,  diflcusung  authorities  pro 
and  con,  but  holding  burden  on  defendant. 

88  Tez.  Or.  167-169,  41  S.  W.  410,  BBOOK8  y.  STATE. 

Where  the  Alleged  Owner  of  the  Stolen  Property  has  Died,  hi0 
want  of  consent  may  be  proved  bj  circumstantial  evidence. 

Approved  in  Taylor  v.  State  (Tex.  Or.),  76  S.  W.  37,  evidence  that 
alleged  owner  immediately  pursued  stolen  cattle,  sufficient. 

88  Tez.  Or.  170-192,  41  S.  W.  816,  MITOHELL  v.  STATE. 

Witneas  cannot  be  Impeached  by  Proof  ^of  contradictory  state- 
ments as  to  matters  that  are  purely  hearsay  and  collateral. 

Beaffirmed  in  Collins  v.  State  (Tex.  Gr.),  66  S.  W.  841. 

Where  Defendant  Sets  up  in  Defense  of  Oharge  of  Murder  that 
he  fired  at  deceased  when  latter  was  aiming  pistol  at  him,  he  cannot 
complain  of  charge  of  court  limiting  his  right  of  self-defense  ,to 
assault  on  him  with  intent  to  kill. 

Approved  in  Matthews  v.  State,  42  Tex.  Cr.  47,  58  S.  W.  88, 
holding  charge  that  defendant  could  defend  against  "danger  of 
serious  bodily  harm"  unnecessary. 

Olothing  Worn  by  Deceased  at  Time  of  Homicide  Admissible. 

Approved  in  Johnson  v.  State,  44  Tex.  Cr.  334,  71  S.  W.  26,  re- 
affirming rule. 

To  Impeach  Witness  by  Proof  of  OoUateral  Matters  tending  to 
show  prejudice  against  defendant,  predicate  should  first  be  laid  by 
asking  witness  himself  as  to  his  prejudice. 

See  note,  82  Am.  St.  Bep.  54. 

88  Tez.  Or.  193-198,  41  S.  W.  618,  X7NDEEW00D  v.  STATE. 

Application  for  Oontlnnance  to  Procure  Witnesses  to  establish 
alibi  will  be  denied  where  it  appears  that  such  alibi  would  not 
cover  time  of  alleged  crime. 

Approved  in  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  715,  refusing 
application  where  too  indefinite. 

Persons  Who  are  Oharged  Jointly  or  Severally  With  the  Same 
Offense  can  testify  for  the  state  against  each  other. 

Approved  in  Burdett  v.  State,  51  Tex.  Cr.  346,  101  S.  W.  989,  state 
may  use  witness  indicted  and  convicted  of  same  misdemeanor,  though 
he  has  not  satisfied  the  judgment. 

88  Tex.  Or.  199-201,  42  S.  W.  291,  88  L.  B.  A.  719,  BIOH  Y.  STATE. 

A  Bet  Is  Complete  When  the  Offer  to  Bet  is  Accepted. 

Approved  in  Scales  v.  State,  46  Tex.  Cr.  304,  108  Am.  St.  Bep. 
1014,  81  S.W.  947,  66  L.  B.  A.  730,  party  not  guilty  of  dealing  in 
cotton  futures,  where  he  received  offers  for  sale  and.  purchase,  and 
conveyed  them  to  parties  outside  of  state;  Windsor  v.  State,  46  Tex. 
Cr.  143,  79  S.  W.  313,  tendering  bet  on  horserace  no  offense. 

88  Tez.  Or.  202-230,  42  S.  W.  386,  GAINES  y.  STATE. 

Upon  Appeal  from  Overruling  of  Motion  for  Ohange  of  Venae 
based  upon  supposed  bias  of  judge,  unsworn  explanation  appended 
by  judge  to  bill  of  exceptions  cannot  be  used  as  evidence  to  support 
or  disprove  allegations  in  motion  or  appended  affidavits. 

Approved  in  Jones  v.  State  (Tex.  Cr.),  51  S.  W.  950,  arguendo 
while  condemning  in&tructions  given  to  panel  of  jurors  previous  to 
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trial  of  defendant's  homieid«  case,  wherein  court  ridiculed  "hip- 
pocket  defense"  and  arguments  regarding  reasonable  doubt. 

On  Trial  for  Murder,  Where  Defendant's  Wife  Testilies  in  his 
favor,  her  cross-examination  must  be  limited  strictly  to  matters 
pertinent  and  germane  to  those  elicited  on  direct  examination. 

Approved  in  Marsh  v.  State,  54  Tex'.  Cr.  148,  112  S.  W.  323,  and 
Stewart  v.  State,  52  Tex.  Cr.  281,  282,  IM  S.  W.  088,  both  reaffirming 
rule;  Jones  v.  State,  51  Tex.  Cr.  476,  101  S.  W.  995,  reversing  where 
wife  was  questioned  as  to  previous  acts  of  intercourse  with  decedent; 
Bichards  v.  State,  53  Tex.  Cr.  413,  110  S.  W.  439,  reversing  where 
acts  of  intercourse  shown  subsequent  to  that  elicited  on  direct  ex- 
amination; Hobbs  V.  State,  53  Tex.  Cr.  84,  112  S.  W.  316,  reversing 
where  declaration  of  wife  admitted  indicating  that  she  feared  some- 
thing serious  would  happen;  Welch  v.  State  (Tex.  Cr.),  46  S.  W.  812, 
applying  rule  in  rape  case  where  state  sought  damaging  evidence 
from  defendant's  wife  not  germane  to  direct  examination;  Bed  v. 
State,  39  Tex.  Cr.  423,  46  S.  W.  413,  subtaining  exclusion  of  state- 
ments on  independent  matter;  Merritt  v.  State,  39  Tex.  Cr.  79,  45 
S.  W.  23,  and  Messer  v.  State,  43  Tex.  Cr.  106,  63  S.  W.  644,  both  hold- 
ing admission  of  statements  on  independent  matter  inadmissible.  See 
notes,  70  Am.  St.  Rep.  739;  82  Am.  St.  Bep.  51. 

Declarations  of  Defendant  on  Trial  for  Mnrder,  overheard  prior  to 
murder  but  not  shown  to  be  connected  therewith,  or  to  refer  thereto, 
are  inadmissible  against  him. 

Approved  in  Bradley  v.  State,  54  Tex.  Cr.  55,  111  S.  W.  734,  dec- 
laration of  accused  that  he  was  going  to  kill  a  man  did  not  indicate 
deceased  with  sufficient  certainty;  Helvenston  v.  State,  53  Tex.  Cr. 
638,  111  S.  W.  961,  threats  not  directed  against  deceased,  inadmis- 
sible; Hall  V.  State,  43  Tex.  Cr.  259,  64  S.  W.  249,  excluding  indefinite 
testimony  regarding  threats. 

Where  Defendant  is  Shown  to  have  Threatened  Deceased,  his  dec- 
laration that  he  intended  to  drop  difficulty  is  admissible  in  rebuttal. 

Approved  in  Early  v.  State,  51  Tex.  Cr.  393,  123  Am.  St.  Bep.  889, 
103  S.  W.  874,  declarations  of  defendant  and  deceased  to  show  their 
friendly  relations,  admissible. 

Prejudice  of  Trial  Judge  is  not  Ground  for  Change  of  Venue. 

Approved  in  Bismark  v.  State,  45  Tex.  Cr.  58,"  73  S.  W.  966,  apply- 
ing rule  where  judge  expressed  unfavorable  opinion  of  defendant  in 
private  conversation. 

Miscellaneous. — Gaines  v.  State  (Tex.  Cr.),  53  S.  W.  623,  referring 
historically  to  former  appeal. 

38  Tex.  Or.  231-232,  42  &  W.  291,  MANGUM  y.  STATE. 

Where  Evidence  Showed  Defendant  Borrowed  Horse  to*  Work  Crop 
and  thereafter  took  it  out  of  county  and  sold  it,  he  is  not  guilty  of 
theft. 

See  note,  88  Am.  St.  Bep.  584. 

38  Tex.  Or.  232-233,  42  S.  W.  302,  SMITH  ▼.  STATE. 

Indictment  for  Fraudulent  Conversion  by  Bailee,  under  article  877, 
Penal  Code,  must  allege  contract  of  bailment  and  possession  acquired 
thereunder. 

Approved  in  McCarty  v.  State,  45  Tex.  Cr.  511,  51^,  78  S.  W.  506, 
where  bailment  arises  through  agent,  agency  must  be  directly  alleged 
and  want  of  agent's  consent  averred. 
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Overruled  in  Elton  ▼.  State,  40  Tex.  Or.  343,  51  S.  W.  245,  holding 
indictment  insufficient. 

Distinguished  on  facts,  Elton  y.  State,  40  Tex.  Cr.  341,  50  S.  W. 
■379,  holding  facts  constituting  particular  contractual  relation  need 
not  be  alleged. 

38  Tex.  Cr.  245-248,  42  S.  W.  400,  FOBBESTEB  Y.  STATE. 

When  Witneas  has  Testified  on  Direct  Examinatien  that  person  to 
whose  character  inquiry  is  instituted  bears  good  character,  he  may 
1)0  asked  on  cross-examination  as  to  specific  acts  of  such  person  in- 
•consistent  with  such  character. 

Approved  in  Hopperwood  v.  State,  39  Tex.  Cr.  18,  44  S.  W.  841, 
excluding  testimony  regarding  acts  heard  of  after  act  at  issue. 

Distinguished  in  Lankster  v.  State  (Tex.  Cr.),  72  S.  W.  390,  where 
•defendant's  witnesses  failed  to  show  bad  character  of  state's  witness, 
defendant  could  not  rebut  them  by  evidence  of  particular  trans- 
-action. 

■38  Tex.  Cr.  249-252,  42  S.  W.  304,  ImAMATES,  y.  STATE. 

Indictment  for  Night  Burglary  of  Schoolhouse  properly  alleges 
x)wner&hip  in  janitor  who  had  charge  and  control  of  building  and  con- 
tents during  night-time,  though  goods  taken  were  books  of  school 
children. 

Approved  in  Bicks  v.  State,  41  Tex.  Cr.  ©77,  5<J  S.  W.  928,  no  vari- 
.ance  between  allegation  of  S.'s  ownership  and  proof  of  S.'s  control; 
Alvia  V.  State,  42  Tex.  Cr.  426,  60  S.  W.  552,  holding  no  variance 
between  indictment  alleging  A.'s  control  and  proof  of  B.'s  ownership. 

Evidence  That  Stolen  Property  was  Found  at  Defendant's  Home 
under  an  outhouse  on  his  father's  lot  near  the  residence  is  admissible. 

Approved  in  Perry  v.  State  (Tex.  Cr.),  78  S.  W.  514,  where  de- 
fendant was  found,  under  suspicious  circumstances,  in  ixtmediate 
vicinity  of  stolen  goods.  See  notes,  101  Am.  St.  Bep.  498;  12  L.  B. 
A.  (n.  s.)  211. 

38  Tex.  Cr.  252-254,  42  &  W.  398,  SHIELDS  ▼.  STATE. 

Order  of  Commissioner's  Coart»  under  article  3390,  Bevised  Statutes, 
prohibiting  sale  of  liquors,  made  after  result  of  election  is  ascer- 
tained, is  prima  facie  evidence  that  all  provisions  of  law  were  com- 
plied with,  including  giving  of  notice  of  election. 

Approved  in  Keller  v.  State,  46  Tex.  Cr.  590,  81  S.  W.  1215,  Ex 
parte  Schilling,  3S  Tex.  Cr.  290,  42  S.  W.  &53,  and  Johnson  v.  State 
(Tex.  Cr.),  55  S.  W.  968,  all  reaffirming  rule;  Neal  v.  State,  51  Tex. 
'Cr.  517, 102  S.  W.  1140,  state  not  required  to  prove  publication  or  post- 
ing; Teague  v.  State,  51  Tex.  Cr.  527,  102  S.  W.  1141,  where  order  was 
regular  and  published  according  to  law,  court  could  instruct  jury  that 
local  option  was  in  force;  Frickie  v.  State,  39  Tex.  Cr.  256,  257,  45  S. 
W.  811,  812,  holding  evidence  offered  put  in  issue  the  prima  facie 
vcase;  Ladwig  v.  State,  40  Tex.  Cr.  588,  51  S.  W.  392,  holding  order 
not  in  compliance  with  statute  does  not  make  prima  facie  case; 
Cooper  V.  State  (fex.  Cr.),  65  S.  W.  916,  sustaining  charge  that  order 
alone  establishes  legality  of  election. 

Order  Anthorizing  1«ocal  Option  Election  need  not  contain  excep- 
tions in  favor  of  sale  of  liquors  for  medicinal  and  bacramental  pur- 
poses; only  issue  made  is  for  or  against  prohibition. 

Beaffirmed  in  Bateman  v.  State  (Tex.  Cr.),  44  &  W.  291. 

5  Tex.  Notes — 75 
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Til*  ProTliioii  of  the  Loc«l  Option  Law  u  to  tbe  Posting  of 
KotlcoB  is  not  affected  by  the  act  of  1891,  passed  to  regulate  special 
•lections  generally. 

Approved  in  IfcHam  v.  Love,  39  Tex.  Civ.  516,  87  S.  W.  877,  Ex 
parte  Neal,  47  Tex.  Cr.  443,  83  S.  W.  831,  and  Ex  parte  Keith,  47 
Tex.  Cr.  284,  290,  83  S.  W.  684,  087,  all  holding  provisions  as  to  notice 
in  local  option  law  not  affected  by  Terrell  election  law;  Ex  parto 
Kimbrell,  47  Tex.  Cr.  336,  83  S.  W.  383,  stock  law  controls  Terrell 
election  law  as  to  giving  of  notice;  Ex  parte  Conley  (Tex.  Cr.),  75 
S.  W.  302,  local  option  election  invalidated  by  failure  to  post  one  of 
the  notices  for  the  required  number  of  days,  though  election  waa 
fair;  Norton  v.  Alexander,  28  Tex.  Civ.  468,  67  S.  W.  787,  local  option 
election  not  invalidated  by  failure  to  issue  writs  of  election  specify- 
ing question  to  be  voted  on  or  naming  day  of  election  or  to  post 
notice  for  twenty  days  at  each  voting  box. 

Distinguished  in  Norman  v.  Thompson,  96  Tex.  253,  72  S.  W.  63,. 
affirming  30  Tex.  Civ.  538,  539,  72  8.  W.  64,  65,  failure  to  post  notice 
not  ground  for  contest  of  local  option  election. 

Miscellaneous. — Cited  in  Chenowith  v.  State,  50  Tex.  Cr.  242,  96 
S.  W.  21,  question  whether  local  option  law  is  in  force  is  for  jury. 

38  TeoL  Or.  256-266,  42  &  W.  306,  ESTILL  y.  STATE. 

In  Prosecution  for  Perjnry  Predicated  upon  Former  Trial  of  de- 
fendant in  criminal  case,  if  record  of  such  case  be  admitted  in  evi- 
dence, court,  in  its  charge,  should  so  limit  effect  and  purpose  of  such 
admission  that  jury  will  not  consider  it  as'  pointing  to  defendant's 
guilt. 

Approved  in  Bekkeland  v.  Lyons,  96  Tex.  256,  72  S.  W.  57,  64  L. 
B.  A.  474,  in  action  for  malicious  prosecution,  evidence  that  plaintiff 
was  acquitted  cannot  be  considered  to  show  malice  or  want  of  prob'- 
able  cause;  People  v.  Albers,  137  Mich.  683,  100  N.  W.  910,  where 
in  bribery  defendant  admitted  offer  of  money  to  person  bribed  but 
denied  he  had  been  sent  to  such  person  by  A  or  that  offer  was  with 
corrupt  intent,  acquittal  of  bribery  is  no  bar  to  prosecution  for  per- 
jury based  on  false  testimony  that  he  had  not  been  sent  to  such 
person  by  A;  Franklin  v.  State,  38  Tex.  Cr.  349,  43  S.  W.  86,  holding 
effect  of  evidence  need  not  be  limited  where  further  application  im- 
possible; Bennett  v.  State,  43  Tex.  Cr.  243,  64  S.  W.  255,  holding 
error  to  instruct  that  evidence  of  other  crimes  affects  only  credi- 
bility. 

38  Tex.  Or.  266-261,  42  S.  W.  698,  WTATT  ▼.  STATE. 

If  a  Witness  Does  not  Distinctly  Admit  That  He  Made  Impeaching 
Statements,  evidence  that  he  did  make  them  is  admissible. 

Approved  in  Barber  v.  State  (Tex.  Cr.),  69  S.  W.  516,  where  wit- 
ness asked  as  to  impeaching  statements  replied  that  he  did  not 
"tell  it  that  way,"  he  might  be  asked  on  redirect  examination  what 
he  actually  did  say,  though  he  was  not  contradicted.  See  note,  82: 
Am.  St.  Rep.  46.  ^ 

88  Tex.  Cr.  261-266,  42  S.  W.  696,  TATE  y.  STATE. 

Material  Witness  for  State  in  Proeecntion  for  Murder  having  been 
attacked  and  impeached,  it  is  error  justifying  new  trial  for  juror, 
in  jury-room,  to  explain  away  such  attack  and  impeachment  and 
bolster  up  such  witness. 
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Approved  in  State  v.  Bambo,  69  Kan.  782,  77  Pae.  564,  following 
Tule;  Holmes  ▼.  State,  38  Tex.  Cr;  371,  42  S.  W.  997,  granting  new 
trial  where  jurors  stated  facts  regarding  character  of  accused;  Darter 
T.  State,  39  Tex.  Cr.  47,  44  S.  W.  852,  granting  new  trial  where  pre- 
vious conviction  discussed  and  locus  in  quo  viewed;  Blocker  v.  State 
(Tex.  Cr.),  61. S.  W.  392,  reversing  where  juror  discussed  previous 
conviction;  dissenting  opinion  in  Oates  v.  State,  56  Tex.  Cr.  581,  121 
S.  W.  375,  majority  holding  discussion  in  jury-room  of  former  con- 
viction of  defendant  and  his  codefendant  did  not  require  reversal; 
dissenting  opinion  in  Arnwine  v.  State,  54  Tex.  Cr.  223,  114  S.  W. 
801,  majority  holding  reference  to  former  trial  in  jury-room  did  not 
require  reversal. 

Under  Article  770,  Code  of  Criminal  Procedure,  jury  are  inhibited 
from  considering  defendant's  failure  to  testify  as  circumstance 
against  him,  and  new  trial  is  grantable  where  they  do  so  consider  it. 

Approved  in  Wilson  v.  State,  39  Tex.  Cr.  370,  46  S.  W.  263,  re- 
affirming rule;  Bailey  v.  State,  50  Tex.  Cr.  403,  97  S.  W.  697,  revers- 
ing where  jurors'  said  that  it  looked  like  defendant  was  guilty,  be- 
cause he  did  not  go  on  stand;  Woolley  v.  State,  50  Tex.  Cr.  216,  96 
8.  W.  28,  reversing  where  jury  commented  freely  on  failure  of  de- 
fendant to  testify;  Fine  v.  State,  45  Tex.  Cr.  292,  77  S.  W.  807, 
reversing  where  jury  discussed  failure  of  defendant  to  testify;  Doul- 
ton  V.  State  (Tex.  Cr.),  73  S.  W.  396,  reversing  where  jury  discussed 
failure  of  defendant  to  testify,  though  they  swore  discussion  did  not 
influence  them;  Guinn  v.  State,  39  Tex.  Cr.  260,  45  8.  W.  695,  sus- 
taining charge  that  jury  cannot  consider  failure  to  testify;  Wilson 
V.  State,  39  Tex.  Cr.  371,  46  S.  W.  253,  Thorpe  v.  State,  40  Tex.  Cr. 
349,  50  S.  W.  384,  Buessing  v.  State,  43  Tex.  Cr.  86,  63  S.  W.  318, 
Adams  v.  State  (Tex.  Cr.),  64  S.  W.  1056,  3  Tex.  Ct.  Bep.  314,  and 
Beard  v.  State  (Tex.  Cr.),  65  S.  W.  906,  all  reversing  for  discussion 
among  the  jurors  of  defendant's  failure  to  testify;  Rogers  v.  State 
(Tex.  Cr.),  55  S.  W.  818,  reversing  on  account  of  discussion  by  jurors 
on  defendant's  failure  to  testify  where  he  got  the  stolen  property. 

Distinguished  in  Jenkins  v.  State,  49  Tex.  Cr.  461,  122  Am.  St.  Bep. 
812,  93  S.  W.  728,  affirming,  though  one  juror  asked  why  defendant 
had  not  testified,  where  another  immediately  replied  that  such  fact 
was  not  to  be  considered;  Leslie  v.  State  (Tex.  Cr.),  49  S.  W.  74, 
holding  mere  question  by  one  juror  whether  defendant  had  right, to 
testify  and  answer  that  he  did  does  not  authorize  new  trial;  Wade  v. 
State,  43  Tex.  Cr.  212,  63  S.  W.  878,  holding  defendant's  acquiescence 
in  witness'  statement  that  defendant  could  testify  precluded  objec- 
tion. 

38  Tex.  Cr.  266-280,  42  S.  W.  600,  SHUMATE  ▼.  STATE. 
Where  it  Appears  That  Defendant  Having  Found  Deceased  in  act  of 

assaulting  former's  brother  with  pistol,  shot  him,  it  is  error  to  in- 
struct jury  that  before  they  could  acquit  defendant  they  must  believe 
that  he  first  resorted  to  all  other  means  before  shooting. 

Approved  in  Parnell  v.  State,  50  Tex.  Cr.  425,  98  S.  W.  273,  where 
defendant  interfered  in  behalf  of  his  son,  without  knowing  who  pro- 
voked difficulty,  he  had  perfect  right  of  self-defense.  See  note,  74 
Am.  St.  Bep.  736. 

38  Tez.  Cr.  280-283,  42  S.  W.  551,  STBANQE  ▼.  STATE. 

Where,  in  Trial  for  Murder,  It  Appears  That  Defendant  and  de- 
ceased had  been  friendly  up  to  day  of  killing,  and  had  had  no  prior 
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threats  or  quarrels,  it  is  error  to  admit  testimony  as  to  previous  in- 
definite, threatening  remarks  of  defendant  having  no  bearing  upon 
crime  charged,  also  fact  of  his  previously  carrying  pistol. 

Approved  in  Gregory  v.  State  (Tex.  Or.),  43  S.  W.  1018,  Gregory 
▼.  State  (Tex.  Cr.),  48  S.  W.  578,  Gaines  v.  State  (Tex.  Cr.),  53  S. 
W.  626,  Godwin  v.  State,  38  Tex.  Cr.  471,  43  S.  W.  339,  Fossett  v. 
State,  41  Tex.  Cr.  406,  55  S.  W.  498,  and  Hall  v.  State,  43  Tex.  Cr. 
269,  64  S.  W.  249,  all  holding  an  indefinite  threat  inadmissible;  Hef- 
fington  V.  State,  41  Tex.  Cr.  318,  54  S.  W.  756,  same  rule  applies  where 
the  threats  were  made  by  deceased;  McMahon  v.  State,  46  Tex.  Cr. 
547,  81  S.  W.  298,  and  Helvenston  v.  State,  53  Tex.  Cr.  638,  111  S.  W. 
961,  both  holding  threats  not  directed  toward  deceased  inadmissible; 
Earles  v.  State,  47  Tex.  Cr.  563,  85  S.  W.  3,  reversing  where  threat 
had  no  reference  to  deceased,  but  related  to  another  transaction  en- 
tirely; Brown  v.  State,  43  Tex.  Cr.  295,  65  S.  W.  530,  holding  evidence 
of  threat  relating  to  deceased  admissible;  Morton  v.  State,  43  Tex.  Cr. 
536,  67  S.  W.  116,  arguendo. 

Distinguished  in  Taylor  v.  State,  44  Tex.  Cr.  549,  72  S.  W.  397, 
statement  of  defendant,  made  four  days  before  killing,  that  "I  am 
going  to  do  some  devilment  and  get  my  name  in  the  papers,"  admis- 
sible; Dittmer  v.  State,  45  Tex.  Cr.  105,  74  S.  W.  35,  holding  prosecut- 
ing witness  sufficiently  indicated  as  object  of  threat. 

38  Tex.  Or.  284-285,  42  S.  W.  662,  EPPS  y.  STATE. 

Wbere  Offenses  Cliarged  in  Different  Indictments  are  so  diverse  as 
not  to  admit  of  proof  of  identity,  court  may  strike  out  plea  of  former 
acquittal  without  submitting  it  to  jury. 

Approved  in  Taylor  v.  State,  41  Tex.  Cr.  569,  576,  55  S.  W.  962, 
966,  holding  conviction  for  assault  and  attempt  to  commit  robbery 
no  bar  to  trial  for  murder;  Bland  v.  State,  42  Tex,  Cr.  288,  59  S.  W. 
1120,  holding  error  to  strike  out  plea  of  former  jeopardy  without  sub- 
mitting whether  jury  properly  discharged. 

38  Tex.  Or.  285-287,  43  S.  W.  91,  MASTIN  ▼.  STATR 

Where  Statements  of  Oodefendant,  Such  That  Jury  may  consider 
them  criminative  or  not  criminative,  are  admitted  in  evidence,  it  is 
charge  upon  weight  of  evidence  for  court  to  suggest  to  jury  that  they 
may  consider  such  statements  as  against  party  making  them. 

Approved  in  Kelly  v.  State,  43  Tex.  Cr.  43,  62  S.  W.  917,  holding 
error  to  instruct  that  valentine  not  criminative  unless'  defendant  con- 
nected with  it. 

Distinguished  in  Flannigan  v.  State  (Tex,  Cr.),  53  S.  W.  113,  rule 
not  applicable  where  pury  were  instructed  not  to  consider  the  evidence 
"against"  unless  they  found  it  made  in  furtherance  of  conspiracy. 

38  Tex.  Or.  287-291,  42  S.  W.  663,  EX  PABTE  SOHnJJNG. 

Although  County  Judge  Did  not  Issue  writ  of  election  for  local 
option  election  as  required  by  article  1724,  Bevised  Statutes,  election 
is'  not  thereby  invalidated,  where  county  clerk  issued  six  copies  of 
order  of  election,  which  were  delivered  to  sheriff  for  posting. 

Reaffirmed  in  Schilling  v.  State  (Tex.  Cr.),  51  S.  W.  241.  See  note, 
90  Am.  St.  Rep.  64. 

Order  of  Commissioner's  Court  Declaring  Result  of  Local  Option 
Election  is  prima  facie  evidence  that  all  preliminary  steps  have  been 
taken. 
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Approved  in  Nelson  v.  State  (Tex.  Cr.),  75  S.  W.  503,  county  judge's 
certificate  of  result  prima  facie  evidence  of  publicatioxu 

88  Tex.  Or.  291>292,  43  S.  W.  92,  TBUSS  ▼.  STATR 
After  Filing  of  Transcript  on  Appeal  from  Justice  to  county  court, 

it  is  too  late  to  ask  for  nunc  pro  tunc  entry  in  justice  docket  showing 

giving  of  proper  notice  of  appeal. 

Approved  in  Perryman  v.  State,  39  Tex.  Cr.  579,  47  S.  W.  365, 

refusing  time  to  present  mandamus  to  compel  justice  to  enter  notice. 

88  Tex.  Cr.  298-295,  42  S.  W.  599,  EX  PABTE  DOOKEBY. 

Wliere  Misdemeanor  is  Punished  With  Both  Fine  and  Imprisonment^ 
law  contemplates  that  both  shall  be  enforced — imprisonment  first,, 
and  fine  afterward. 

Approved  in  Ex  parte  Banks,  41  Tex.  Cr.  202,  53  S.  W.  689,  con- 
struing said  statute  not  to  prevent  the  hiring  out  of  one  fined  in  two 
cases. 

88  Tex.  Or.  296-306,  70  Am.  St.  Bep.  743,  42  &  W.  554,  EX  PABTE 
BBOWN. 

While,  in  Exercise  of  Police  Power,  State  may  Begulate  or  prohibit 
keeping  of  property  injurious  to  public  health  or  morals,  it  cannot 
act  arbitrarily,  and  statute  purporting  to  have  this  aim,  but  having 
no  substantial  relation  thereto,  and  which  palpably  invades  funda- 
mental rights,  is  void. 

See  note,  78  Am.  St.  Bep.  237,  238,  255. 

So-called  <*Cold  Storage  Act"  of  Twenty-fifth  Legislature  prohibit- 
ing keeping  of  liquor  in  local  territory  by  one  citizen  for  another^ 
is  not  legitimate  exercise  of  police  power. 

See  notes,  77  Am.  St.  Bep.  392;  79  Am.  St.  Bep.  467. 

Article   16,   Section  20,   of  Constitotlon,  Authorizing  Legislature 
to  enact  enabling  local  option  statutes,  excludes  power  to  otherwise 
*  regpilate  sale  or  keeping  of  intoxicants  in  local  option  territory,  and 
is  violated  by  "Cold  Storage  Act"  of  twenty-fifth  Legislature. 

Approved  in  Ex  parte  Massey,  49  Tex.  Cr.  63,  66,  122  Am.  St.  Bep. 
784,  92  S.  W.  1087,  1089,  holding  void  law  prohibiting  solicitation 
of  orders  for  liquor  in  local  option  territory;  Ex  parte  Heyman, 
45  Tex.  Cr.  541,  78  S.  W.  352,  holding  act  void  which  authorized 
commissioner's  court  to  combine  any  two  or  more  existing  political 
subdivisions  into  local  option  precinct;  Stephens  v.  State  (Tex.  Cr.), 
73  S.  W.  1056,  holding  void  law  against  giving  prescriptions  for 
intoxicants  in  local  option  territory;  dissenting  opinion  in  Ex  parte 
Hart,  41  Tex.  Cr.  594,  56  S.  W.  346,  majority  holding  legislature  may 
create  corporation  courts.  See  notes,  86  Am.  St.  Bep.  242;  15  L.  B. 
A.  (n.  s.)  914;  1  L.  B.  A.  (n.  s.)  490. 

88  Tez.  Cr.  80&-816,  42  S.  W.  659,  HENBY  y.  STATE. 

Where  Affidavit  for  Continuance  for  Absence  of  Witness  Shows 
witness  would  contradict  material  testimony  of  state's  witness,  state 
may  controvert  allegations  by  showing  such  witness  would  corroborate 
state's  witnese. 

Approved  in  Duffey  v.  State  (Tex.  Cr.),  67  8.  W.  420,  where  de- 
fendant pleaded  self-defense  and  testimony  raised  issue  as  to  whether 
defendant  sought  meeting  to  provoke  difficulty  or  for  friendly  busi- 
ness   discussion,    continuance    improperly   refused   to    obtain    absent 
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testimonj  that  deceased  liad  threatened  to  have  trouble  with  defend- 
ant. 

Instance  of  Sofldency  of  Svld«Dce  to  Support  Oonylctlon  for  Mar> 
der  in  first  degree  where  killing  occurred  in  attempt  to  break  jail. 

Cited  in  Kipper  v.  State,  i5  Tex.  Cr.  391,  77  S.  W.  618,  upholding 
conviction  for  murder  in  first  degree  where,  pursuant  to  conspiracy 
to  release  prisoner,  jailer  was  killed. 

38  TUL  Or.  317-818,  42  8.  W.  663,  QABZA  v.  STATE. 

Errors  in  Oharge,  Excepted  to  at  Trial,  are  grounds'  for  reyersal 
on  appeal. 

Approved  in  Johnson  v.  State,  42  Tex.  Cr.  91,  58  S.  W.  62,  51  L. 
B.  A.  272,  and  Johnson  v.  State,  42  Tex.  Cr.  105,  58  S.  W.  70,  both 
refusing  to  consider  charge  not  excepted  to. 

88  Tex.  Cr.  31&-319,  43  &  W.  92,  LOMAZ  ▼.  STATE. 

Informatioii  for  Unlawfully  Carrying  Pistol  into  Ballroom,  which 
fails  to  allege  that  people  were  there  assembled,  while  insufficient 
to  sustain  conviction  of  higher  offense,  will  support  conviction  for 
unlawfully  carrying  pistol. 

Approved  in  Clark  v.  State,  41  Tex.  Cr.  642,  56  .S.  W.  621,  upholding 
indictment  for  assault  with  intent  to  rob,  where  surplusage  rejected. 

Where  Information  in  DefectlTO  Count  Charges  Higher  Offense 
which  includes  lesser  offense,  which  is  sufficiently  charged,  general 
verdict  is  void  where  court  failed  to  limit  jury  to  lesser  offense. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  68,  111  S.  W.  1010,  in 
assault  with  intent  to  murder,  where  aggravated  assault  also  sub- 
mitted, verdict  for  assauH  with  intent  to  "murdery"  is  valid;  Lee  v. 
State,  41  Tex.  Cr.  558,  55  S.  W.  814,  and  Moody  v.  State,  52  Tex. 
Cr.  233,  105  S.  W.  1128,  both  holding  in  aggravated  aseault  where 
simple  assault  also  submitted  general  verdict  assessing  fine  at  twenty- 
five  dollars,  without  stating  whether  defendant  found  guilty  of 
aggravated  or  simple  assault,  is  void. 

88  Tex.  Cr.  321,  42  &  W.  295,  EX  PABTE  FBEELAKD. 

Although  Affray  is  Statutory  Offense,  city  may,  by  ordinance, 
make  it  offense  against  city,  and  prosecution  and  conviction  under 
such  ordinance  bars  prosecution  under  statute. ' 

Approved  in  Ex  parte  Fagg,  38  Tex.  Cr.  587,  44  S.  W.  296,  holding 
act  giving  municipality  cognizance  of  state  offense  invalid.  See 
notes,  110  Am.  St.  Bep.  154;  17  L.  B.  A.  (n.  s.)  61,  70;  1  L.  B.  A. 
(n.  s.)  384. 

38  Tex.  Cr.  322-325,  42  S.  W.  981,  CANNON  ▼.  STATE. 

Principles  of  Law  of  Fraudulent  Conrersion  by  Bailee   Discussed. 

Cited  in  Taylor  v.  State,  50  Tex.  Or.  379,  97  S.  W.  474,  diacussing 
question  of  fraudulent  intent  in  prosecution  for  theft  of  borrowed 
ring  which  defendant  pawned. 

38  Tex.  Cr.  328-330,  42  S.  W.  990,  BODES  ▼.  STATE. 

On  Trial  for  Fornication,  Evidence  in  Behalf  of  Defense  that 
woman  involved  in  case  had  had  carnal  intercourse  with  other  men 
than  defendant  is  irrelevant  and  immaterial,  and  corroborative  of 
state's  case. 
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Approved  in  Guinn  ▼.  State  (Tex.  Cr.),  65  S.  W.  378,  holding,  in 
Adultery,  testimony  regarding  reputation  of  accused's  accomplice  in* 
admissible. 

38  Tez.  Or.  33(V-S33,  42  8.  W.  978,  NOBIAS  ▼.  STATE. 

Act  Entitled  "An  Act  to  Amend  Article  22,  TiUe  4,  Bevised  OivU 
Statntes  of  texas,  8.o  as  to  extend  terms*  of  district  court,  in  Fort 
Bend,  Wharton,  Brazaria,  and  Waller  counties,"  does  not  violate 
article  3,  section  36  of  constitution,  prohibiting  amendment  or  revi- 
sion of  law  by  reference  to  its  title. 

Approved  in  Holmes  v.  State  (Tex.  Cr.),  42  S.  W.  980,  and  McNeal 
v.  State  (Tex.  Cr.),  43  S.  W.  792,  both  reaflBrming  rule;  City  of  Oak 
Cliff  V.  State  (Tex.  Cr.),  77  S.  W.  28,  upholding  act  amending  certain 
sections'  of  Dallas  charter;  Benson  v.  State,  38  Tex.  Cr.  492,  43  S.  W. 
528,  referring  to  case  for  decision  regarding  legality  of  term.  See 
note,  79  Am.  St.  Bep.  480. 

Distinguished  in  Henderson  v.  City  of  Galveston,  102  Tex.  170, 
114  S.  W.  112,  holding  void  act  amending  section  34  of  act  of  1903, 
amending  amendatory  act  of  1901,  of  Galveston  charter,  where  said 
section  34  was  not  re-enacted  in  amendatory  act. 

Miscellaneous.— Ladney  v.  State  (Tex.  Cr.),  42  S.  W.  1150,  decid- 
ing unnamed  question  on  authority  of  cited  case. 

38  Tez.  Cr.  S3S-334,  42  S.  W.  991,  PENA  ▼.  STATE. 

Court  of  Criminal  Appeals  cannot  Bev^ersa  for  material  error  in 
charging  law  unless  error  be  excepted  to  at  time  of  trial  or  on  motion 
for  new  trial. 

Approved  in  Beid  v.  State  (Tex.  Cr.),  57  S.  W.  664,  Johnson  v. 
State,  42  Tex.  Cr.  91,  58  S.  W.  62,  51  L.  B.  A.  272,  and  Johnson  v. 
State,  42  Tex.  Cr.  105,  58  S.  W.  70,  all  refusing  to  review  where  error 
not  excepted  to;  Keye  v.  State,  53  Tex.  Cr.  321,  111  S.  W.  401,  apply- 
ing rule,  where  on  appeal  it  appeared  that  no  objection  made  dther 
by  bill  of  exceptions  or  in  motion  for  new  trial  to  court's  failure  to 
charge  on  self-defense;  Manning  v.  State,  46  Tex.  Cr.  332,  81  S.  W. 
960,  applying  rule  where  court  charged  jury  as  to  punishment  for 
perjury  under  repealed  law;  Barnett  v.  State,  42  Tex.  Cr.  309,  62  S. 
W.  769,  sustaining  constitutionality  of  the  provision. 

Distinguished  in  dissenting  opinion  in  Manning  v.  State,  46  Tex. 
Cr.  333,  81  S.  W.  961,  majority  applying  rule  where  court  charged 
jury  as  to  punishment  for  perjury  under  repealed  law.  ' 

38  Tez.  Cr.  335-343,  42  8.  W.  974,  THOMPSON  ▼.  STATE. 

Where  It  Appears,  in  Trial  for  Mnrder,  That  Deceased,  a  healthy 
man,  was  stabbed  in  region  of  heart  with  deadly  weapon,  collapsed 
immediately  and  died  within  fifteen  minutes,  such  wound  is  shown 
to  be  proximate  cause  of  death,  though  it  was  not  shown  to  have 
been  probed. 

Approved  in  Patton  v.  State  (Tex.  Cr.),  80  S.  W.  88,  holding  evi- 
dence sufficient  to  show  deceased  shot  with  pistol  in  defendant's 
hands  and  died  from  effects  of  wound;  Scott  v.  State  (Tex.  Cr.),  47 
S.  W.  532,  holding  a  "big  wound"  with  an  ax  which  staggered  de- 
ceased, and  from  which  he  died  three  days  thereafter,  mortal  wound. 
See  note,  68  L.  B.  A.  60. 

XTpon  Trial  of  Woman  for  Ainrder,  prosecution  cannot  inaugurate 
general  inquiry  into  her  character  until  way  has  been  opened  by  de- 
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f  ense,  and  even  then  c&nnot  impeach  her  by  proof  of  her  having  kept 
lioa&e  of  prostitution  and  had  illegitimate  children. 

Approved  in  Dimry  v.  State,  41  Tex.  Cr.  273,  53  S.  W.  853,  in 
asaault  to  commit  murder,  holding  evidence  of  previous  difficulty  in- 
admissible.   See  note,  14  L.  B.  A.  (n.  b.)  737,  738. 

One  Beatralned  of  His  Liberty,  While  Entitled  to  Resist  force  with 
force,  has  no  right  to  take  life,  unless  he  has  reasonable  cause  to 
apprehend  that  hib  life  is  about  to  be  taken  or  serious  bodily  injury 
done  him. 

See  note,  74  Am.  St.  Bep.  718. 

38  Tez.  or.  846-349,  43  8.  W.  86,  FBANEUN  ▼.  STATE. 

Iminroper  Arguments  of  District  Attorney  will  not  be  considered 
on  appeal  where  no  request  was  made  at  trial  for  court  to  charge 
jury  in  regard  thereto. 

Beaffirmed  in  Davis  v.   State,  54  Tex.   Cr.  250,  114   S.   W.   373; 
Hodge  V.  State  (Tex.  Cr.),  64  S.  W.  242.    Approved  in  BritUin  v. 
State,  47  Tex.  Cr.  603,  85  S.  W.  281,  state  on  cross-examination  of 
defendant  in  murder  case  may  show  she   had  been  prostitute  and 
court  need  not  limit  effect  of  such  evidence. 

In  Trial  for  Perjury,  Where  Record  Testimony  of  former  proceed- 
ing, merely  formal  and  excluding  judgment  of  conviction,  is  admitted^ 
court  need  not  charge  limiting  effect  of  such  evidence. 

Approved  in  Winfrey  v.  State,  41  Tex.  Cr.  540,  56  S.  W.  919,  hold- 
ing court  need  not  limit  effect  when  only  application  is  to  impeach- 
ment. 

38  Tez.  Or.  349-^1,  43  8.  W.  83,  THUXEMETEB  v.  STATE. 

Indictment  for  Forgery  by  Fraudulent  Indorsement  should  set  out 
in  purport  clause  all  of  names  constituting  such  indorsement,  in  order 
to  avoid  material  variance  with  tenor  clause. 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  39,  90  S.  W.  308,  where 
forgery  indictment  in  purport  clause  alleged  instrument  was  act  of 
A,  president  of  school  board,  and  in  tenor  clause  that  it  was  act  of 
A,  president,  and  B,  secretary,  of  board,  variance  is  fatal;  Millsape 
V.  State  38  Tex.  Cr.  572,  43  S.  W.  1015,  holding  variance  between 
allegation  of  corporation's  act  and-  allegation  of  officer's  act. 

Distinguished  in  Carter  v.  State,  55  Tex.  Cr.  46,  114  S.  W.  840^ 
where  indictment  for  forgery  alleged  in  purport  clause  that  instru- 
ment executed  by  A  and  in  tenor  clause  by  A,  paymaster,  A  not 
being  party  injured,  there  was  no  variance;  Mahon  v.  State,  46  Tex. 
Cr.  237,  79  S.  W.  28,  where  indictment  alleged  accused  made  false 
affidavit  before  deputy  county  clerk  A,  and  jurat  to  affidavit  set  out 
in  full  ib'  signed  B  by  A,  deputy,  there  is  no  variance. 

38  Tex.  Or.  361-364,  43  a  W.  93,  McGIiASSON  v.  STATE. 

Bill  of  Exceptions  to  Admission  of  Eridence  will  not  be  helped 
out  by  inferences,  but  must  set  forth  clearly  and  distinctly  every  fact 
essential  to  understanding  of  matters  sought  to  be  presented  thereby. 

Approved  in  Jay  v.  State,  56  Tex.  Cr.  117,  120  S.  W.  452,  Newcomb 
T.  State,  49  Tex.  Cr.  555,  95  S.  W.  1050,  Baldridge  v.  State,  45  Tex. 
Cr.  195,  74  S.  W.  917,  Nelson  v.  State,  43  Tex.  Cr.  556,  67  S.  W.  321^ 
and  Thompson  v.  State  (Tex.  Cr.),  78  S.  W.  941,  all  following  rule; 
Ellington  v.  State,  48  Tex.  Cr.  163,  87  S.  W.  153,  where  prosecutrix  tes- 
tified against  her  husband  for  attempt  to  poison  her  that  he  placed 
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one  hundred  and  fifty  dollars  of  her  money-  between  beds  and  two 
pistols  and  that  on  returning  to  house  one  day  when  she  had  left 
defendant  there  money  was  gone  but  pistols  undisturbed,  objection  to 
such  testimony  as  immaterial  is  insufficient;  Hamlin  v.  State,  39 
Tex.  Cr.  601,  47  S.  W.  661,  refusing  to  review  admissibility  where 
materiality  of  testimony  not  shown;  Edens  v.  State,  41  Tex.  Cr.  523, 
55  S.  W.  815,  sustaining  bill  where  facts  show  sufficient  predicate 
laid;  Mc Anally  v.  State  (Tex.  Cr.),  57  S.  W.  833,  requiring  proof 
of  erroneous  action  alleged  in  bill;  Price  t.  State  (Tex.  Cr.),  43  S. 
W.  97,  Carter  v.  State,  40  Tex.  Cr.  229,  49  S.  W.  75,  and  Ogle  v. 
State  (Tex.  Cr.),  58  S.  W.  1004,  all  condemning  bill  not  alleging 
ground  of  objection;  Diaz  v.  State  (Tex.  Cr.),  53  S.  W.  633,  Hopkins 
V.  State  (Tex.  Cr.),  53  S.  W.  621,  and  Brown  v.  State,  43  Tex.  Cr. 
294,  65  S.  W.  529,  all  refusing  to  review  where  every  necessary  fact 
not  set  out. 

XTnleBS  Bill  of  Ezceptiozui  Contaixui  All  Evidence  Bearing  Thereon, 
and  testimony  shows'  venue  was  not  proven,  appellate  court  will  pre- 
sume venue  was  proven. 

Approved  in  Washington  v.  State  (Tex.  Cr.),  77  S.  W.  811,  fol- 
lowing rule. 

38  Tex.  Cr.  364-368,  70  Am.  St.  Bep.  751,  43  &  W.  78,  JONES  V. 
STATE. 

Publicatioa  Ooncemtng  Conductors  of  Street  Ballway  charging  two 
of  them  with  assaulting  woman  passenger,  calling  them,  as  class, 
pimps,  men  who  would  sell  their  sister's  virtue  for  drink,  constitutes 
libel,  and  innuendo  is  unnecessary. 

Approved  in  Noble  v.  State,  38  Tex.  Cr.  369,  43  S.  W.  80,  com- 
panion case,  sustaining  indictment  without  indicating  facts;  Man- 
kins  V.  State,  41  Tex.  Cr.  668,  57  S.  W.  952,  holding  allegation  of 
tendency  to  disgrace  unnecessary. 

Denied  in  dissenting  opinion  in  Mankins  v.  State,  41  Tex.  Cr.  673, 
57  S.  W.  954,  majority  holding  allegation  of  tendency  to  disgrace 
unnecessary. 

Miscellaneous'. — Cited  in  McComas  v.  State  (Tex.  Cr.),  72  S.  W. 
190,  to  point  that  specific  acts  of  lewdness  on  part  of  defendant  in 
murder  ease  are  inadmissible. 

38  Tex.  Cr.  370-371,  42  S.  W.  996,  HOI.MES  V.  STATE. 

Where  It  Appears  That  Jurors,  After  Betirement  and  Before  Agree- 
ment, discussed  other  crimes  committed  by  defendant  and  not  in 
evidence,  judgment  will  be  reversed. 

Approved  in  Hopkins  v.  State  (Tex.  Cr.),  68  S.  W.  986,  reversing 
where  jurors  after  retirement  discussed  prior  conviction  of  defendant 
for  similar  crime,  though  there  was  no  evidence  on  this  matter. 

38  Tex.  Cr.  377-386,  43  8.  W.  107,  BIiAKE  ▼.  STATE. 

Continuance  Should  be  Granted  Defendant  in  Homicide  to  pro- 
cure proof  of  alibi,  where,  in  midst  of  trial,  depositions  in  proof 
thereof  offered  by  him  are  suppressed  on  motion. 

Approved  in  Villereal  v.  State  (Tex.  Cr.),  61  S.  W.  715,  refusing 
continuance  where  materiality  of  evidence  not  shown. 

If  Party's  Own  Witness  OiTes  Testimony  Injnrioos  to  Him,  he  may 
attack  such  testimony  in  any  manner^  except  by  proof  of  bad  char- 
acter. 
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Approved  in  Barnard  v.  State,  45  Tex.  Cr.  70,  71,  73  S.  W.  958, 
where  prosecutrix  testified  she  had  been  shot  accidentally  by  defend- 
ant she  could  not  be  impeached  by  her  testimony  before  grand  jury 
which  she  admitted  having  given.     See  note,  82  Am.  St.  Sep.  60,  61. 

S8  Tez.  Or.  S86-382,  43  &  W.  112»  39  K  B.  A.  202,  EDWABI>S  ▼. 
8TATB. 

Peraon  Rendered  Insane  from  Becent  Voluntary  Use  of  cocaine 
and  morphine,  so  that  he  doe6'  not  understand  nature  and  quality 
of  his  act,  and  is  incapable  of  forming  intent,  cannot  be  guilty  of 
assault  with  intent  to  murder. 

Beaffirmed  in  Edwards  v.  State  (Tex.  Cr.),  54  S.  W.  590;  Burton 
T.  State,  46  Tex.  Cr.  496,  81  S.  W.  742.  Approved  in  Otto  v.  State, 
47  Tex.  Cr.  131,  122  Am.  St.  Rep.  682,  80  S.  W.  526,  where  evidence 
shows  defendant  had  delirium  tremens  at  time  of  homicide  caused 
by  continued  dissipation  and  was  user  of  other  narcotics  which  were 
capable  of  producing  delirium  tremens,  and  that  because  of  malady 
he  did  not  know  difference  between  right  and  wrong,  charge  on 
intoxication  produced  by  recent  use  of  liquor  was  insufficient;  Phil- 
lips V.  State,  50  Tex.  Cr.  484,  98  S.  W.  869,  applying  rule  where 
evidence  showed  that  at  time  of  homicide  defendant  had  drunk 
heavily  of  alcohol  mixed  with  water  and  had  also  taken  morphine, 
and  that  effects  of  whisky  and  morphine  would  render  him  insane. 

38  Tex.  Cr.  392-393,  43  8.  W.  113,  MORRISON  V.  STATE. 

Plea  of  Former  Acquittal  of  Carrying  "Brase  Enncklea"  is  bar 
to  prosecution  for  carrying  "knuckles  made  out  of  metal,  same  being 
hard  substance." 

See  note,  92  Am.  St.  Rep.  116. 

38  Tez.  Cr.  397-457,  40  8.  W.  1000,  43  8.  W.  344,  39  L.  B.  A.  305^ 
BURT  V.  8TATR 

Upon  Issue  of  Defendant's  Insanity  on  Trial  for  Murder,  non- 
expert, having  detailed  facts  upon  which  his  opinion  is  based,  may 
testify  as  to  defendant's  sanity  at  time  of  business  transaction  with 
him  before  but  close  to  time  of  killing. 

Approved  in  Cannon  v.  State,  41  Tex.  Cr.  485,  56  S.  W.  359,  hold- 
ing nonexpert  cannot  give  opinion  on  hypothetical  case;  Bothwell 
V.  State,  71  Neb.  752,  99  N.  W.  671,  holding  nonexpert  can  give 
opinion  as  to  sanity  or  insanity  only  where  he  has  shown  other  suffi- 
cient qualifications  and  states  facts  and  circumstances  upon  which, 
opinion  based. 

Defense  of  Insanity  Having  Been  Interposed  to  Charge  of  Murder, 
counsel  for  defense  cannot  read  to  jury  excerpts  from  standard  works 
on  medical  jurisprudence  and  insanity. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  53  S,  W.  861,  sustain- 
ing permission  to  read  where  discretion  not  abused;  Cannon  v.  State, 
41  Tex.  Cr.  488,  56  S.  W.  360,  refusing  to  allow  counsel  to  read  ex- 
tracts from  speech  of  Erskine;  Carlisle  v.  State  (Tex.  Cr.),  56  S.  W. 
367,  excluding  testimony  of  doctors  regarding  what  medical  authori- 
ties say;  Ogden  v.  State  (Tex.  Cr.),  58  S.  W.  1021,  holding  court 
has'  discretion  to  refuse  to  allow  matter  to  be  read;  Wright  v.  State 
(Tex.  Cr.),  44  S.  W.  514,  holding  volume  on  "Materia  Medica  and 
Therapeutics"  inadmissible  to  prove  constituent  elements  of  beer  and 
ale.    See  note,  40  L.  R.  A.  570. 


IIW  NOTES  ON  TEXAS  EBPOBTS.    38  Tex.  Cr.  397-i57 

Distinguished  in  Bice  ▼.  State,  49  Tex.  Gr.  578,  579,  94  S.  W. 
1D29,  upholding  qualification  of  physicians  as  experts  on  strychnine 
poisoning  through  sole  knowledge  derived  from  books. 

Qnalifled  Expert  Who  Testifies  to  Having  Observed  closely  de- 
fendant's demeanor  during  trial  may  testify  to  his  opinion  that  d-e- 
f endant  has  simulated  insanity. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  621,  117  S.  W.  867,  in 
murder  it  is  not  error  to  show  by  testimony  of  expert  that  where 
paranoiac  is  on  trial  and  his  insanity  is  pleaded  and  witnesses  testify 
in  his  presence  that  he  is  insane,  he  will  denounce  them  in  court- 
room and  elsewh-ere;  Spivey  v.  State,  45  Tex.  Cr.  497,  77  8.  W.  445, 
alienist  who  examined  accused  and  heard  his  statements  may  tell 
what  accused  stated  during  examination  as  to  cause  of  killing,  for 
purpose  of  producing  all  facts  upon  which  expert  based  opinion; 
Miller  v.  State  (Tex.  Cr.),  71  S.  W.  20,  admitting  testimony  of 
physician  sent  to  examine  defendant  immediately  preceding  trial, 
that  he  found  him  in  good  health,  as  tending  to  show  defendant  was 
shamming;  Parrish  v.  State,  139  Ala.  42,  36  So.  1020,  discussing  ex- 
pert evidence  as  to  insanity;  Cannon  v.  State,  41  Tex.  Cr.  486,  56  S. 
W.  359,  allowing  medical  expert  to  testify  regarding  conduct  during 
trial.     See  note,  38  L.  B.  A.  747. 

Sheriff  Having  Charge  of  Defendant;  Having  Warned  Him,  may 
testify  to  latter's  acts  and  declarations,  and  give  an  opinion  as  to 
his  sanity  or  insanity. 

Approved  in  Beinhard  v.  State,  52  Tex.  Cr.  62,  106  S.  W.  129, 
where  defendant  went  to  house  of  deceased,  for  whose  seduction  he 
was  under  arrest,  with  justice  of  peace  and  while  waiting  for  mar- 
riage license  shot  deceased  and  himself,  justice  may  testify  to  letter 
written  to  defendant's  father,  and  which  defendant  read,  about 
seduction  case.    See  note,  38  L.  B.  A.  722. 

Qualified  in  Barth  v.  State,  39  Tex.  Cr.  386,  73  Am.  St.  Bep.  940, 
46  S.  W.  230,  holding  criminative  statements  without  warning  not 
admissible  on  question  of  insanity. 

It  is  not  Necessary  for  State  in  TiTamlnlTig  Expert  upon  question 
of  insanity  to  submit  hypothetical  question  including  every  particle 
of  evidence  bearing  upon  question. 

Approved  in  Betts  v.  State,  48  Tex.  Cr.  526,  89  S.  W.  415,  Campos 
V.  State,  50  Tex.  Cr.  104,  95  S.  W.  1042,  and  Cordes  v.  State,  54  Tex. 
Cr.  211,  112  S.  W.  947,  all  following  irule;  Davis  v.  State,  54  Tex.  Cr. 
243,  114  S.  W.  369,  in  murder  not  error  to  permit  expert  to  give 
opinion  as  to  cause  of  death  based  on  testimony  of  witness  as  to 
symptoms  and  manner  in  which  deceased  died;  Morrison  v.  State, 
40  Tex.  Cr.  494,  51  S.  W.  364,  holding  expert  may  give  opinion  based 
on  evidence. 

In  Examination  of  Expert  Witness  Counsel  may  Embrace  in  hypo- 
thetical questions  such  facts  as  he  may  deem  established  by  evidence, 
and  if  opposing  counsel  does  not  think  all  facts  established  are  in- 
cluded, he  may  include  them  in  cross-examination. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  53  S.  W.  861,  Owen  v. 
State,  52  Tex.  Cr.  ,70,  105  S.  W.  516,  and  Fretwell  v.  State,  43  Tex. 
Cr,  508,  67  S.  W.  1023,  all  following  rule;  Squires  v.  State  (Tex.  Cr.), 
54  S.  W.  771,  allowing  the  state  to  put  hypothetical  question,  based 
on  its  evidence,  to  defendant's  expert  witness,  when  defendant  had 
also  submitted  hypothetical  question. 
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Where,  npon  Trial  for  Murder,  It  is  Conceded  Tliat  Defendant  killed 
liis  wife  and  children  at  their  home  on  certain  night,  testimony  i» 
competent  of  exclamation  overheard  on  previous  evening  by  person, 
passing  house,  which  exclamation  was  in  high-pitched  woman's  voice, 
saying,  "I  am  not  going  to  stand  this  thing  any  longer." 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  in 
murder  case  witness  may  state  whether  or  not  parties  expressed  them- 
selves in  angry  tone  of  voice;  Bargna  t.  State  (Tex.  Cr.),  68  S.  W. 
999,  in  prosecution  for  receiving  stolen  goods  testimony  as  to  what 
occurred  between  him  and  thief  on  night  of  theft  showing  commission 
of  theft  and  delivery  of  gooAtt  to  defendant,  is  admissible  though  in- 
volving statement  of  thief  who  had  been  convicted;  Hamblin  v.  State,, 
41  Tex.  Cr.  141,  50  S.  W.  1022,  allowing  declaration  of  accused  pre- 
vious to  killing  that  she  had  found  the  hiding  place  of  deceased  as 
indicating  her  disapproval  of  some  act  of  deceased  who  lived  with  her. 

Burden  of  Proof  on  leeae  of  Inaanity  Is  on  Defendant. 

Bistinguished  in  Dent  v.  State,  46  Tex.  Cr.  175,  79  S.  W.  529,  where 
factb'  showed  appellant  had  been  knocked  down  and  dozed  by  deceased 
and  while  in  such  condition  was  probably  irresponsible  for  knife 
thrust  which  killed  deceased,  burden  of  proof  is  not  on  defendant  to 
show  mental  incapacity. 

Miscellaneous. — Hamlin  v.  State,  39  Tex.  Cr.  607,  47  S.  W.  664,  re- 
ferring to  case  for  law  regarding  charge  on  insanity,  facts  not  appear- 
ing. 

88  Tez.  Or.  469^62»  42  8.  W.  988,  43  a  W.  519,  TOUKGMAN  ▼. 
STATE. 

Where  Recognizance  on  Appeal  is  DefecUve,  it  cannot  be  amended 
nor  a  proper  recognizance  be  entered  into  in  the  court  below  pending 
appeal  in  order  to  perfect  appeal. 

Approved  in  Sheegog  v.  State,  39  Tex.  Cr.  128,  44  S.  W.  1109,  hold- 
ing appellate  court  will  not  consider  judgment  nunc  pro  tunc  showing 
notice  of  appeal  was  given;  Dement  v.  State,  39  Tex.  Cr.  277,  45  S. 
W.  918,  holding  case  on  appeal  not  delayed  to  perfect  record  by  judg- 
ment nunc  pro  tunc;  Morse  v.  State,  39  Tex.  Cr.  568,  47  S.  W.  645, 
entry  of  notice  of  appeal  nunc  pro  tunc  at  subsequent  term  cannot 
confer  appellate  jurisdiction  (contra  on  rehearing). 

38  Tex.  Or.  462-466,  43  8.  W.  362,  MABTIN  ▼.  STATE. 

Inatmction  Defining  Wliat  Makes  One  Accomplice  and  submission 
of  question  to  jury  is  sufficient  without  directly  charging  that  partiea 
in  question  are  accomplices. 

Approved  in  Preston  v.  State,  41  Tex.  Cr.  310,  53  S.  W.  128,  holding 
where  testimony  conflicting,  question  whether  person  is  accomplice  ia 
for  jury. 

38  Tez.  Or.  466-471,  43  8.  W.  336,  GODWIN  V.  STATE. 

Evidence  of  (General  Threats  Made  by  Defendant  on  trial  for 
murder  is  inadmissible  unless  such  threats  are  shown  to  have  been 
directed  toward  deceased,  or  to  have  embraced  him. 

Approved  in  Helvenston  v.  State,  53  Tex.  Cr.  638,  111  B.  W.  901^ 
Holland  v.  State,  55  Tex.  Cr.  28,  115  S.,  W.  49,  and  McMahon  ▼.  SUte, 
46  Tex.  Cr.  547,  81  S.  W.  298,  all  following  rule;  Fuller  ▼.  State,  54 
Tex.  Cr.  455,  113  S.  W.  541,  applying  rule  to  statement  by  defendant 
made  three  weeks  prior  to  killing,  that  he  was  going  to  Idll  a  Dutch- 
man; Barbee  v.  State,  50  Tex.  Cr.  428,  97  S.  W.  1069,  in  prosecntiai 
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for  killing,  evidence  that  on  day  of  killing  defendant  showed  witness 
pistol  and  said  he  was  loaded  for  C,  or  anyone  else,  is  inadmissible; 
Earlos  t.  State,  47  Tex.  Cr.  563,  85  S.  W.  3,  evidence  of  threat  of 
defendant  is  inadmissible  where  it  was  conditional  and  directed  to 
another  transaction  and  was  not  directed  against  class  so  as  to  em- 
brace deceased;  Taylor  v.  State,  44  Tex.  Cr.  549,  72  S.  W.  397,  in 
murder  case  where  defendant  shown  to  be  jealous  of  deceased's  inti- 
macy with  his  paramour,  his  declarations  made  four  days  prior  to 
killing  that  ho  was  going  to  do  some  devilment  and  get  his  name  in 
papers  is  admissible;  Morton  v.  State,  43  Tex.  Cr.  536,  67  S.  W.  116, 
evidence  that  on  night  of  killing  witness  heard  several  persons  going 
in  that  direction  and  that  one  of  them  said,  "I  will  kill  him,"  is  in- 
admissible; Patton  V.  State  (Tex.  Cr.),  80  S.  W.  8>7,  admission  of  testi- 
mony that  week  prior  to  shooting  defendant  told  witness  he  was  going 
to  get  him  a  negro  before  Christmas  is  not  error  where  other  evidence 
of  witness  shows  deceased  was  meant;  Gregory  v.  State  (Tex.  Cr.), 
43  S.  W.  1018,  Gregory  v.  State  (Tex.  Cr.),  48  S.  W.  578,  refusing 
admission  of  indefinite  threat  not  shown  to  have  been  directed  against 
defendant;  Gaines  v.  State  (Tex.  Cr.),  53  S.  W,  626,  refusing  alleged 
threat  where  not  shown  that  it  referred  to  previous  conversation 
which  would  make  it  definite;  Sebastian  v.  State,  41  Tex.  Cr.  251, 
53  S.  W.  876,  holding  threats  against  family,  including  prosecuting 
witness,  admissible;  Fossett  v.  State,  41  Tex.  Cr.  40fi,  55  S.  W.  498, 
holding  evidence  of  jocular  remark  not  definitely  referring  to  deceased 
inadmissible;  Holley  v.  State,  39  Tex.  Cr.  307,  46  S.  W.  42,  Heffington 
V.  State,  41  Tex.  Cr.  318,  54  S.  W.  756,  and  Hall  v.  State,  43  Tex.  Cr. 
259,  64  S.  W.  249,  all  holding  evidence  of  indefinite  threats'  inadmis- 
sible; Brown  v.  State,  43  Tex.  Cr.  295,  ,65  S.  W.  530,  holding  evidence 
of  threats  relating  to  deceased  admissible.  See  note,  3  L.  B.  A.  (n. 
s.)  527. 

Bistinguished  in  Dittmer  v.  State,  46  Tex.  Cr.  106,  74  S.  W.  35,  in 
assault  to  murder,  evidence  of  threats  by  defendant  made  directly 
against  injured  party  is  admissible. 

If  Person  Declares  He  Intends  to  Oo  on  Street,  and  kill  some  person 
and  immediately  goes  on  street  armed  and  kills  an  individual,  evi- 
dence of  previous  declaration  is  admissible. 

Approved  in  Helvenston  v.  State,  53  Tex.  Cr.  639,  111  S.  W.  461, 
evidence  that  defendant  expressed  himself  as  ready  for  trouble  is  ad- 
missible. 

Miscellaneous. — Godwin  v.  State,  39  Tex.  Cr.  405,  46  S.  W.  226, 
referring  to  case  for  statement  of  facts. 

38  Tex.  Cr.  472-482,  41  8.  W.  759,  43  8.  W.  520,  DICKINSON  ▼. 
STATE. 

Wbere  Subseqnent  Statute  Bevislng  Former  One  Creates  New  and 
Independent  System  respecting  subject  matter,  it  repeals  all  prior 
laws  on  same  subject. 

Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  313,  106  S.  W.  393, 
and  Ex  parte  Vaccarezza,  52  Tex.  Cr.  115,  105  S.  W.  1124,  both  hold- 
ing liquor  act  of  1907  repealed  act  of  1893,  and  one  holding  unex- 
pired liquor  license  when  last  act  went  into  effect  could  not  sell  liquor 
under  such  license.     See  note,  88  Am.  St.  Bep.  287. 

88  Tex.  Cr.  482-487,  43  S.  W.  513,  EX  PARTE  JONES. 

Occupation  Tax  must  Conform  to  Section  1,  Article  8  of  constitution, 
requiring  taxation  to  be  equal  and  uniform,  and  this  requirement  is 
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▼iolated  where  statute  levying  such  tax  exempts  from  its  operation 
blind,  deaf  and  dumb,  and  wounded  persons,  and  old  soldiers. 

ApproTed  in  Solon  v.  State,  54  Tex.  Cr.  286,  114  S.  W.  359,  uphold- 
ing act  of  1905,  section  170,  punishing  loan  of  advances  to  paj  poll 
tax;  Owens  v.  State,  53  Tex.  Cr.  108,  126  Am.  St.  Bep.  772,  112  S.  W. 
1076,  holding  void  act  imposing  occupation  tax  on  certain  persons  pro- 
curing assignments  of  wages  not  due;  Ex  parte  Woods,  52  Tex.  Cr. 
578,  580,  124  Am.  St.  Bep.  1107,  108  S.  W.  1172,  1173,  16  L.  B.  A. 
(n.  s.)  450,  holding  void  act  levying  occupation  tax  on  nonintoxicat- 
ing  malt  liquors  in  local  option  territory,  but  exempting  druggists; 
Commonwealth  v.  Hana,  195  Mass.  267,  122  Am.  St.  Bep.  251,  81  N. 
E.  151,  11  L.  B.  A.  (n.  s.)  799,  holding  void  act  of  1905,  imposing  tax 
on  peddlers  but  exempting  therefrom  citizens  resident  in  and  tax- 
payers of  town  or  who  are  more  than  seventy  years  of  age,  or  who 
served  in  war;  State  v.  Whitcomb,  122  Wis.  124,  99  N.  W.  472,  holding 
void  act  of  1901,  relating  to  peddlers'  licenses;  Gustafson  v.  State,  40 
Tex.  Cr.  71,  48  S.  W.  520,  holding  act  discriminating  in  favor  of 
tax-paying  citizens  is  unconstitutional;  Bainey  v.  State,  41  Tex.  Cr. 
255,  96  Am.  St.  Bep.  786,  53  S.  W.  882,  and  Poteet  v.  State,  41  Tex.  Cr. 
269,  53  S.  W.  869,  both  holding  subdivision  38  of  acts  of  Twenty-fifth 
Legislature,  page  54,  exempting  merchants  who  pay  occupation  tax 
from  occupation  tax  on  cotton  buyers,  unconstitutional;  dissenting 
opinion  in  State  v.  Bixman,  162  Mo.  70,  62  S.  W.  848,  majority  hold- 
ing act  exempting  from  inspection  liquor  intended  for  export  is  con- 
stitutional; dissenting  opinion  in  Shaw  v.  City  Council  of  Marshall- 
town,  131  Iowa,  148,  104  N.  W.  1129,  10  L.  B.  A.  (n.  s.)  825,  majority 
upholding  act  of  1904,  providing  for  preference  of  Civil  War  veterans 
in  appointment,  employment  and  promotion  in  public  service.  See 
note,  129  Am.  St.  Bep.  253. 

38  Tez.  Cr.  487-493,  43  S.  W.  527,  BENSON  ▼.  STATE. 

Where  It  Appean  Deceased  was  Rational  and  Believed  He  waa 
Abont  to  Die,  testimony  as  to  his  conduct  and  remarks  about  fifteen 
minutes  after  receiving  fatal  wound  is  admissible  as  predicate  to 
dying  declarations. 

See  note,  56  L.  B.  A.  411. 

38  Tex.  Cr.  493-494,  43  S.  W.  617,  EX  PABTE  MEBABI8. 

Article  3744,  Beviaed  Statutes,  Contemplates  That  Convict  may  be 
hired  out  only  to  individual,  company  or  corporation  within  county 
of  conviction,  and  that  he  must  remain  therein,  and  bond  given  by 
hirer  and  sureties  all  living  in  another  county  is  invalid. 

Approved  in  Ex  parte  Millsap,  39  Tex.  Cr.  95,  45  S.  W.  21,  holding 
bond  without  two  sureties  as  required  by  statute  is  invalid. 

38  Tex.  Cr.  494-499,  70  Am.  St.  BeiK  757,  43  S.  W.  616,  PAYNE  ▼. 
STATE. 

Act  of  Man,  in  Having  Interconrse  With  Woman,  who  is  sleeping 
in  bed  with  her  husband  and  consents,  believing  that  she  is  having 
intercourse  with  her  husband,  constitutes  rape  by  force  but  not  rape 
by  fraud. 

See  note,  76  Am.  St.  Rep.  718. 

Indictment  for  Bape  by  Fraud  in  Personating  Husband  must  allege 
injured  woman  is  married  woman  and  not  wife  of  defendant. 

Approved  in  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr.  370,  371, 
72  S.  W.  1014,  61  L.  B.  A.  904,  majority  holding  Penal  Code,  article 
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030,  relating  to  rape  hj  fraud,  embraces  fraud  upon  single  woman, 
who  hj  means  of  sham  marriage  is  induced  to  believe  she  is  wife  of 
man  with  whom  she  is  cohabiting. 

Distinguished  in  Westerman  v.  State,  53  Tex.  Cr.  Ill,  111  S.  W.  655, 
Indictment  for  assault  with  intent  to  rape,  charging  that  prosecutrix 
was  not  wife  of  defendant  and  charging  other  ingredients  of  offense, 
is  sufficient;  Lee  v.  State,  44  Tex.  Cr.  359,  72  S.  W.  1008,  61  L.  B.  A. 
904,  Penal  Code,  article  636,  relating  to  rape  by  fraud,  embraces  fraud 
upon  single  woman,  who  bj  means  of  sham  marriage  is  induced  to  be- 
lieve she  is  wife  of  man  with  whom  she  is  cohabiting. 

Miscellaneous. — ^Payne  v.  State,  40  Tex.  Cr.  204,  76  Am.  St.  Eep. 
712,  49  S.  W.  604,  referring  historically  to  former  appeal. 

38  Tex.  Or.  499-^06,  43  B,  W.  335,  OZSHEEB  ▼.  STATE. 

Boy  of  Tw^TB  Tears,  Thoagli  He  Does  not  Know  Meaning  of  Oath, 
or  that  perjury  is  crime,  is  competent  witness  if  he  knows  difference 
between  truth  and  lie,  and  does  not  wish  to  go  to  hell,  and  promises, 
therefore,  to  tell  truth. 

Approved  in  Click  v.  State  (Tex.  Cr.),  66  8.  W.  1104,  explaining 
cited  case  and  allowing  eight  year  old  girl  to  testify  though  not 
knowing  nature  of  oath. 

38  Tez.  Or.  606-607,  43  S.  W.  982,  ESTE8  v.  STATE. 

Where  Notice  of  Appeal  Qlven  bnt  No  Final  Judgment  Entered, 
lower  court  cannot  subsequently  enter  judgment  nunc  pro  tunc. 

Approved  in  Hinman  v.  State,  54  Tex.  Cr.  435,  113  S.  W.  281,  ap- 
plying rule  where  notice  of  appeal  given  before  sentence  pronounced. 

38  Tez.  Or.  607--508,  43  S.  W.  989,  BOBEESON  v.  STATE. 

IJTestock  Oommission  cannot  Prohibit  Driving  of  Stock  Within 
State  during  period  when  statute  provides  quarantine  regulations  shall 
not  apply. 

See  note,  97  Am.  St.  Bep.  248. 

38  Tez.  Or.  60»-614,  34  S.  W.  269,  43  8.  W.  1024,  ABBUTHNOT  ▼. 
STATE. 

Upon  Affirmance  on  Appeal,  Appellant  and  Sureties  may  properly 
be  assessed  for  costs,  including  attorney  general's  fee,  clerk's  fee,  and 
fees  for  issuance  and  return  of  execution,  and  execution  may  issue  to 
enforce  collection  of  former  two  items,  as  in  civil  cases. 

Reaffirmed  in  Prater  v.  State,  54  Tex.  Cr.  18,  111  S.  W.  735;  Benson 
V.  State,  39  Tex.  Cr.  60,  44  8.  W.  1091. 

In  Prosecution  for  Pulling  Down  Another's  Fence,  evidence  should 
be  confined  to  actual,  quiet  and  peaceable  possession  of  land  and 
should  not  extend  to  rightful  possession. 

Approved  in  Pate  v.  State,  46  Tex.  Cr.  485,  81  S.  W.  738,  holding 
in  prosecution  for  pulling  down  another's  fence  possession  of  land  and 
not  its  ownership  is  sole  question. 

Information  must  Show  It  is  Presented  by  Proper  Officer. 

Approved  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W.  964,  informa- 
tion alleged  to  be  presented  by  B  and  signed  by  C,  who  appears  from 
record  to  be  county  attorney,  is  not  presented  by  proper  officer. 

38  Tez.  Or.  515-^20,  43  S.  W.  112,  1024,  PILOT  v.  STATE. 

Motion  for  Oontlnuance  to  Procure  Alibi  Testimony  should  state 
sufficient  acts  to  show  circumbtances  attending  this  alibi  testimony. 
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Approved  in  Yillereal  ▼.  State  (Tex.  Cr.)i  01  S.  W.  715,  denjing 
an  indefinite  application. 

Original  Testimony  may  Properly  be  Introdnced  in  Bebuttal  where 
it  ii  in  rebuttal  of  defendant*!  theory  of  alibi. 

Approved  in  Toler  v.  State,  41  Tex.  Gr.  660,  56  S.  W.  ^17,  sustaining 
admission  of  evidence  of  state's  witn-ess  after  defendant  do&ed  his 
case. 

In  Burglary  Wben  Witness  Testified  Defendant's  Brother  Shot  in 

burglarized  house,  his  body  being  found  in  gully  in  rear  of  house, 
physician  may  testify  whether  from  his  examination  deceased  could 
have,  after  being  shot  in  house,  gotten  to  gully  without  leaving  sign 
of  blood  en  route. 

.  Approved  in  Simmons  v.  State,  55  Tex.  Cr.  447,  117  S.  W.  144,  where 
state  claimed  body  had  been  moved  from  where  it  fell  and  left  no 
traces  of  blood  on  ground,  defendant's  expert  who  testified  that 
jugul«r  vein  severed  may  give  opinion  that  wound  so  inflicted  would 
have  caused  such  immediate  flow  of  blood  as  would  have  left  blood 
signs  where  body  fell  and  along  ground  if  body  dragged. 

It  is  not  Qronnd  for  New  Trial  That  Jnror  Induced  to  Assent  to 
conviction  because  he  believed  he  would  be  insulted  by  others  if  he 
did  not. 

Approved  in  Scott  v.  State,  43  Tex.  Cr.  599,  68  S.  W.  179,  jurors 
cannot  make  affidavits  as  to  their  discussions  of  testimony  or  as  to 
opinions'  entertained  by  them  in  regard  to  testimony. 

38  Tex.  Or.  621-625,  43  a  W.  1010,  McMXTBTBT  ▼.  8TATR 

In  Order  to  Oonstitnte  Offense  of  Playing  Cards  in  public  place, 
place  must  be  "house  for  retailing  spirituous  liquors,"  and  allegation 
of  indictment  for  perjury  predicated  upon  such  offense,  stating  place 
to  have  been  "room  over  Bud  Benson's  saloon/'  is  insufficient. 

Approved  in  Foreman  v.  State,  41  Tex.  Cr.  182,  85  S.  W.  809,  hold- 
ing indictment  for  perjury  in  gaming  case  sufficiently  alleged  time, 
place  and  parties;  Higgins  v.  State,  38  Tex.  Cr.  542,  43  S.  W.  1013, 
holding  indictment  bad  for  uncertainty  in  not  defining  the  outhouse 
or  giving  persons'  names. 

Distinguished  in  Lamar  v.  State,  49  Tex.  Cr.  565,  95  S.  W.  511,  in- 
dictment for  perjury  predicated  on  defendant's  testimony  on  trial  of 
ease  before  corporation  court,  need  not  allege  questions  put  to  wit- 
ness. 

Overruled  in  McDonough  v.  State,  47  Tex.  Cr.  230,  233,  122  Am.  St. 
Bep.  684,  84  S.  W.  595,  596,  any  deliberate  and  willfully  false  state- 
ment of  witness  in  answer  to  questions  concerning  same  is  good  assign- 
ment for  perjury  though  question  might  be  too  general  to  form  basis 
for  impeachment  of  witness. 

When  There  are  SeT«ral  Counts  in  Indictment,  some  good  and  some 
bad,  after  verdict,  conviction  will  be  applied  to  any  good  count  sup- 
ported by  evidence;  but  contra  where  objection  to  bad  count  was  im- 
properly overruled. 

Approved  in  Foreman  v.  State,  47  Tex.  Cr.  182,  85  S.  W.  809,  and 
Mohan  v.  State,  42  Tex.  Cr.  411,  60  S.  W.  553,  both  reaffirming  rule; 
Sutton  V.  State,  122  Ga.  160,  50  S.  E.  61,  Seaboard  etc.  By.  v.  Smith, 
3  6a.  Ap.  4,  59  S.  E.  200,  applying  rule  in  damage  suit;  Vincent  v. 
State  (Tex.  Cr.),  55  S.  W.  821,  holding  court  will  apply  conviction  to 
good  count  where  all  evidence  admissible  under  it. 
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Indictment  for  Perjury  Based  npon  Testimony  before  grand  jury 
is  fatally  defective  if  it  fail  to  allege  that  such  testimony  was  ma- 
terial to  issues  presented. 

Approved  in  Rosebud  v.  State,  50  Tex.  Cr.  476,  96  S.  W.  858,  follow- 
ing rule;  Morris  v.  State,  47  Tex.  Cr.  424,  83  S.  W.  1127,  indictment 
for  perjury  assigning  false  testimony  before  examining  magistrate  in 
theft  case  alleging  materiality  of  theft  but  not  materiality  of  false 
testimony,  is  defective;  Miller  ▼.  State,  43  Tex.  Cr.  369,  65  S.  W.  909, 
holding  indictment  insuffici-ent  where  no  circumstances  indicating  al- 
leged materiality  are  given.    See  note,  124  Am.  St.  Rep.  658,  669. 

38  Tex.  Cr.  627-^33,  70  Am.  St.  Bep.  762,  44  S.  W.  514,  40  L.  B.  A. 
201,  DOBSEY  ▼.  STATE. 

Legislature  cannot,  Under  Police  Power,  Make  Orlminal  mere 
mixture  or  mingling  of  articles  of  food  which  are  wholesome  and 
nutritious  and  prohibit  sale  thereof. 

See  notes,  78  Am.  St.  Rep.  262;  1  L.  B.  A.  (n.  s.)  IM,  187;  62  L. 
B.  A.  164;  49  L.  R.  A.  657. 

SB  Tex.  Or.  533-535,  43  8.  W.  981,  JONES  v.  STATE. 

On  Trial  for  Violation  of  Local  Option,  where  state  merely  intro- 
duces parol  proof  that  proper  order  of  commissioner's  court  declaring 
result  of  election  was  made  and  properly  published,  it  is  question  for 
jury  whether  local  option  was  in  effect. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  242,  96  S.  W.  21,  Ex 
parte  Conley  (Tex.  Cr.).  75  S.  W.  302,  and  Malone  v.  State  (Tex.  Cr.), 
51  S.  W.  381,  all  reaffirming  rule;  Nelson  v.  State  (Tex.  Cr.),  75  S. 
W.  503,  in  local  option  case  where  county  judge's  certificate  of  result 
of  election  has  been  properly  entered  of  record,  court  may,  in  absence 
of  evidence  to  contrary,  that  law  was  in  force  at  date  of  alleged  viola- 
tion; Ashton  V.  State  (Tex.  Cr.),  49  S.  W.  394,  instance  where  state 
failed  to  prove  a  prima  facie  case  and  question  was  for  the  jury; 
Crockett. V.  State,  40  Tex.  Cr.  177,  49  S.  W.  393,  holding  court  on 
submitting  question  to  jury  need  not  declare  it  is  one  of  fact;  Lad- 
wig  V.  State,  40  Tex.  Cr.  58«,  51  S.  W.  392,  holding  publication  not 
-complying  with  statute  insufficient  to  make  prima  facie  case. 

On  Trial  for  Violation  of  Local  Option,  burden  is  upon  state  to 
prove  publication  of  order  of  commissioner's  court  declaring  result 
of  election. 

Approved  in  Armstrong  v.  State  (Tex.  Cr.),  47  S.  W.  982,  983,  re- 
affirming rule;  Beaty  v.  State,  53  Tex.  Cr.  435,  436,  110  S.  W.  450,  451, 
where  result  of  local  option  election  was  published  as  required  by  law 
but  county  judge  failed  to  make  entry  of  such  publication  at  time, 
proof  of  publication  may  be  made  by  other  testimony;  Jones  v.  State 
(Tex.  Cr.),  43  S.  W.  1101,  reversing  conviction  in  companion  case  on 
authority  of  cited  case;  Strickland  v.  State  (Tex.  Cr.),  47  S.  W.  721, 
evidence  must  show  that  result  of  local  option  election  was  published 
in  either  of  the  statutory  modes. 

On  Trial  for  Violation  of  Local  Option,  Proper  Publication  of  order 
of  commissioner's  court  declaring  result  of  election  may  be  proven  by 
production  of  newspaper  in  which  published  or  of  certified  copy  of 
court's  minutes  showing  such  fact. 

Approved  in  Malone  v.  State  (Tex.  Cr.),  51  S.  W.  381,  reaffirming 
rule;  Johnson  v.  State  (Tex.  Cr.),  55  S.  W.  968,  where  such  certificate 
is  shown,  court  may  assume  that  local  option  is  in  force. 

5  Tex.  Notes— 76 
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38  Tex.  Or.  586-637,  43  a  W.  1008,  LtVINGUiTON  ▼.  STATE. 

Servant  or  Emiiloyee  Left  by  His  Employer  In  Oluurge  of  Sbop  has 
not  such  lawful  posiOBsion  of  goods  therein  as  to  prevent  his  commit- 
ting theft  thereof. 

Approved  in  Duncan  v.  State,  49  Tex.  Cr.  153,  91  S.  W.  574,  mere 
custodian  is  servant,  is  not  possessor  of  property  and  possession  may 
be  alleged  in  master;  Bismark  v.  State,  45  Tex.  Cr.  60,  73  S.  W.  967, 
one  cannot  be  convicted  of  receiving  stolen  goods  from  party  who  re- 
ceived them  from  owner's  brother,  who  was  intrusted  with  custody 
of  store  by  owner  and  who  committed  breach  of  trust  in  disposing 
of  goods;  Boeder  v.  State,  39  Tex.  Cr.  200,  45  S.  W.  571,  hold- 
ing bare  custodian  of  goods  guilty  of  theft,  not  embezzlement;  Bun- 
nels  V.  State  (Tex.  Cr.),  47  S.  W.  470,  where  employee  is  not  in 
exclusive  possession  of  premises,  ownership  is  properly  alleged  in  his 
employers;  Dawson  v.  State  (Tex.  Cr.),  59  S.  W.  262,  holding  defend- 
ant did  not  get  jMssession  by  driving  owner's  yearling  from  highway. 
See  note,  88  Am.  St.  Bep.  581. 

Distinguished  in  Wilson  v.  State,  47  Tex.  Cr.  160,  82  S.  W.  652, 
where  servant  of  C,  was  sent  to  buy  and  bring  home  goods  for  prose- 
cutor, who  loaned  him  horse  for  purpose,  his  appropriation  of  animal 
is  embezzlement  and  not  larceny. 

38  Tez.  Or.  539-^3,  43  8.  W.  1012,  HIGOIN8  v.  STATE. 

Indictment  for  Perjury  in  Testifsrlng  Before  Orand  Jury  with 
regard  to  gaming  in  an  outhouse  must  allege  particular  outhouse  and 
also  names  of  some  of  parties  involved  in  supposed  game. 

Approved  in  Foreman  v.  State,  47  Tex.  Cr,  182,  85  S.  W.  809,  hold- 
ing indictment  for  perjury  in  gaming  case  sufficiently  alleged  time, 
place  and  parties.    See  note,  124  Am.  St.  t^ep.  658. 

Distinguished  in  Lamar  v.  State,  49  Tex.  Cr.  565,  95  S.  W.  511,  in- 
dictment for  perjury  predicated  on  defendant's  testimony  on  trial 
of  case  before  corporation  court  need  not  allege  questions  put  to  wit- 
ness. 

Overruled  in  McDonough  v.  State,  47  Tex.  Cr.  230,  233,  122  Am.  St. 
Bep.  684,  84  S.  W.  595,  596,  any  delibemte  and  willfully  false  state- 
ment of  witness  in  answer  to  questions  concerning  same  is  good  as- 
signment for  perjury  though  question  might  be  too  general  to  form 
basis  for  impeachment  of  witness. 

38  Tez.  Or.  560-^52,  43  8.  W.  1006,  STEVENS  V.  STATE. 

On  Trial  for  Assault  With  Intent  to  Murder,  where  it  appears  that 
killing,  had  it  resulted,  would  have  been  manslaughter,  question  of 
aggravated  assault  should  go  to  jury. 

Approved  in  Chatman  v.  State,  40  Tex.  Cr.  278,  50  S.  W.  398,  ap- 
plying rule  where  attack  made  with  a  knife. 

38  Tex.  Or.  662-670,  43  8.  W.  1019,  TATLOU  ▼.  STATE. 
Where  It  is  Shown  That  Declarant  was  Oonscions  of  Approachinir 

Death  and  had  no  hope,  sufficient  predicate  is'  laid  to  admit  dying 
declaration.  Fact  that  declarant  was  at  times  under  influence  of 
opiates  is  immaterial  where  statement  is  intelligent  and  continuous. 
Approved  ii.  Brown  v.  State,  54  Tex.  Cr.  129,  112  S.  W.  82,  admit- 
ting dying  declarations;  Boberts  v.  State,  48  Tex.  Cr.  380,  88  S.  W. 
222,  admitting  dying  declarations  where  made  after  deceased  advised 
he  could  not  live  and  that  his  life  was  prolonged  by  opiates,  and 
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where  he  was  delirious  when  not  aroused,  but  when  aroused  talked 
intelligently.  See  notes,  86  Am.  St.  Bep.  646;  1  L.  B.  A.  (n.  s.)  419; 
56  L.  B.  A.  397,  404. 

AdmlBsion  of  Dying  DedaratioiiB  is  not  Obnbzioiui  to  Constitirtloiial 
Prorlsioii  giving  accused  right  to  be  confronted  with  witnesses. 

Approved  in  Bennett  v.  State,  47  Tex.  Cr.  57,  81  S.  W.  31,  and 
Payne  v.  State,  45  Tex.  Cr.  566,  78  S.  W.  934,  both  following  rule.  See 
notes,  129  Am.  St.  Bep.  38;  56  L.  B.  A.  357. 

Witness  cannot  be  Impeached  by  Proof  as  to  How  He  Narrated 
Olrcnmatances  of  occurence  to  third  party  where  witness  has  testified 
to  no  such  facts. 

Approved  in  Lockhart  v.  State,  53  Tex.  Cr.  594,  111  S.  W.  1027, 
statement  of  deceased  made  twenty  minuteb*  after  he  was  shot  in 
response  to  question  as  to  why  he  was  shot,  that  he  was  shot  for 
nothing,  is  inadmissible;  Watson  v.  State,  50  Tex.  Cr.  173,  95  S.  W. 
116,  where  defendant's  witness  showed  deceased  was  advancing  and 
making  demonstration  with  right  hand  when  defendant  shot  him,  it 
was  error  to  cross-examine  him  as  to  his  statements  that  defendant 
shot  deceased  for  nothing  and  on  his  denial  thereof  to  permit  state  to 
impeach  him.    See  note,  82  Am.  St.  Bep.  44. 

Dying  Declarations  are  not  Rendered  Inadmliwdble  Becanae  Qnos- 
tions  were  asked  declarant  directing  his  mind  to  the  subject  upon 
which  declaration  was  made. 

See  notes,  86  Am.  St.  Bep.  644;  56  L.  B.  A.  430. 

38  Tex.  Cr.  670-^72,  43  8.  W.  1016,  MZLLSAPS  ▼.  STATE. 

On  Ttlal  for  Forgery  It  is  Error  for  Court  to  Charge  that  if  instru- 
ment is  shown  to  be  forged,  and  possession  therof  shown  to  be  in 
person  other  than  him  whose  act  it  purports  to  be,  conviction  should 
be  had. 

Approved  in  Johnson  v.  State,  42  Tex.  Cr.  94,  66  S.  W.  64,  51  L. 
B.  A.  272,  holding  charge  not  complained  of  cannot  be  reviewed. 

Indictment  for  Forgery,  to  be  Sufficient,  must  show  conformity  and 
accuracy  between  purport  and  tenor  clauses,  while  setting  out  of  pur- 
port of  instrument  is  not  essential,  still,  if  attempted,  it  must  be  done 
accurately. 

Approved  in  Tracy  v.  State,  49  Tex.  Cr.  39,  90  S.  W.  308,  where 
indictment  alleged  in  purport  clause  that  forgery  was  act  of  A,  as 
then  and  there  president  of  school  board,  and  tenor  clause  alleged  in- 
strument as  act  of  A,  president  of  board,  and  B,  secretary  of  board, 
variance  is  fatal;  Beasley  v.  State,  39  Tex.  Cr.  690,  47  S.  W.  992, 
holding  reference  to  "one  J.  C.  Pray,  Agt.,"  insufficient  to  admit  proof 
of  the  agency. 

38  Tez.  Or.  673-^0,  44  8.  W.  294,  40  L.  B.  A.  212,  EX  PABTE  FAOO. 

Under  Sabject  "An  Act  to  Incorporate  City  of  Dallas  and  grant  it 
new  charter,"  legislature  could  not  create  court  for  other  than  purely 
municipal  purposes,  or  vest  such  court  with  jurisdiction  pertaining  to 
state  court. 

Approved  in  Ex  parte  Hinson,  46  Tex.  Cr.  587,  81  S.  W.  988,  and 
Ex  parte  Anderson,  46  Tex.  Cr.  375,  380,  81  S.  W.  973,  976,  both  deny- 
ing city  eourt's  jurisdiction  to  try  violations  of  state  penal  statutes; 
Ex  parte  Coombs,  38  Tex.  Cr.  654,  668,  44  S.  W.  857,  864,  holding 
legislature  cannot  invest  municipal  courts  with  state  jurisdiction;  Ex 
parte  Wilbarger,  41  Tex.  Civ.  320,  55  8.  W.  971,  sustaining  creation  of 
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corporation  courts;  Ex  parte  Sibley  (Tex.  Cr.)*  ^  S.  W.  372,  holding 
an  undertaking  to  confer  jurisdiction  of  state  cases  on  recorder's 
court  unconstitutional;  dissenting  opinion  in  Ex  parte  Abrams,  56 
Tex.  Cr.  474,  120  S.  W.  888,  majority  upholding  act  of  1907,  granting 
special  charter  to  Texarkana,  and  creating  court  with  jurisdiction  to 
try  offenses  against  state  law.    See  note,  17  L.  B.  A.  (n.'s.)  53. 

Distinguished  in  Ex  parte  Levine,  46  Tex.  Cr.  371,  81  S.  W.  1208, 
while  effort  in  charter  to  constitute  corporation  court  a  state  court 
is  futile,  yet  where  case  is  exclusively  cognizable  by  municipal  court 
as  such,  it  had  jurisdiction  to  try  one  for  violation  of  municipal  ordi- 
nance; separate  opinion  in  Ex  parte  Coombs,  38  Tex.  Cr.  675,  47  S.  W. 
167,  majority  holding  legislature  cannot  invest  municipal  courts  with 
state  jurisdiction. 

Municiiwl  Council  cannot,  by  Ordinance,  create  municipal  offense  of 
act  already  state  offense,  punishable  by  fine  and  imprisonment. 

Approved  in  Crowley  v.  Dallas  (Tex.  Cr.),  44  S.  W.  865,  and  Ballard 
V.  Dallas  (Tex.  Cr.),  44  S.  W.  865,  both  reaffirming  rule;  Mantel  v. 
State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep.  818,  117  S.  W.  856,  holding 
void  Dallas  pure  food  law;  Turner  v.  State  (Tex.  Cr.),  44  S.  W.  1132, 
1133,  conviction  under  municipal  ordinance  of  unlawfully  carrying 
pistol  is  no  bar  to  prosecution  therefor  under  state  law;  Ex  parte 
Coombs,  38  Tex.  Cr.  660,  44  S.  W.  860,  holding  legislature  cannot 
confer  state  jurisdiction  upon  municipal  courts.  See  notes,  1  L.  B.  A. 
(n.  8.)  384;  57  L.  B.X  414. 

All  Prosecutiona  moat  be  Oarrled  on  in  Name  and  by  Authority  of 
State. 

Approved  in  Ex  parte  Jackson,  50  Tex.  Cr.  325,  326,  95  S.  W.  1047, 
prosecution  before  justice  court  by  complaint  for  disturbing  religious 
worship,  which  did  not  begin  "In  the  name  and  by  authority  of  the 
state  of  Texas,'*  is  void. 

Miscellaneous. — Separate  opinion  in  Ex  parte  Coombs,  38  Tex.  Cr. 
670,  47  S.  W.  164,  referring  to  case  for  citation  of  authorities. 

38  Tex.  Or.  590-697,  44  8.  W.  159,  BUSSELL  ▼.  STATE. 

On  Trial  for  Mnrder  Evidence  is  Admissible  that  defendant,  after 
arrest,  attacked  sheriff  and  attempted  to  escape. 

Distinguished  in  Spriggins  v.  State,  42  Tex.  Cr.  342,  60  S.  W.  54, 
holding  error  to  admit  evidence  of  assault  on  jailer  while  attempting 
escape. 

On  Trial  for  Murder  Where  Only  Oircnmstantial  Evidence  given 
was  as  to  defendant's  intention  in  firing  fatal  shot,  no  charge  on 
circumstantial  evidence  is  necessary. 

Approved  in  Barnes  v.  State,  53  Tex.  Cr.  630,  111  S.  W.  944,  where 
defendant  at  trial  confessed  to  killing  but  claimed  self-defense, 
charge  on  circumstantial  evidence  is  unnecessary;  Boberts  v.  State, 
44  Tex.  Cr.  270,  70  S.  W.  424,  in  theft  case  where  defendant  confesses 
to  taking  under  claim  of  right,  charge  on  circumstantial  evidence  is* 
unnecessary;  Houston  v.  State  (Tex.  Cr.),  47  S.  W.  468,  in  theft, 
where  taking  was  admitted,  charge  on  circumstantial  evidence  is  not 
necessary  because  intent  is  proved  circumstantially;  Becker  v.  State 
(Tex.  Cr.),  50  S.  W.  949,  following  rule  in  prosecution  for  violation 
of  local  option  where  there  was  positive  delivery  of  the  whisky; 
Alexander  v.  State,  40  Tex.  Cr.  407,  49  S.  W.  233,  holding  circum- 
stances before  and  after  act  did  not  require  charge;  Bed  v.  State 
(Tex.  Cr.),  53  S.  W.  619,  holding  no  charge  necessary  where  defendant 
stated  his  relation  to  the  crime.     See  note,  69  L.  B.  A.  202. 
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Whexe  Defendant  Intentionally  and  Recklessly  Fired  into  House  of 
deceased,  killing  her,  killing  is  murder  and  not  negligent  homicide. 

See  notes,  90  Am.  St.  Bep.  583;  63  L.  B.  A.  375. 

It  is  Unlawful  for  Peace  Officer  to  Rudely  Display  and  fire  pistol  at 
or  near  private  house  in  manner  calculated  to  disturb  inhabitants 
thereof. 

See  note,  63  L.  B.  A.  390. 

38  Tex.  Or.  597-^99,  44  S.  W.  176,  BBOWN  ▼.  STATE. 

Wken  Defendant  Takes  Stand  as  Witness,  state  is  not  confined  is. 
cross-examination  to  matters  elicited  in  chief. 

Approved  in  Dickey  v.  State  (Tex.  Cr.),  56  S.  W.  628,  defendant 
maj  be  cross-examined  as'  any  other  witness  except  he  cannot  be  im- 
peached by  unwarned  confessions;  Hamilton  v.  State  (Tex.  Cr.),  60 
S.  W.  40,  sustaining  court  in  recalling  witness  introduced  in  her  own 
behalf. 

Duplicity  In  Indictment  Consists  in  Alleging  In  One  Count  separate 
and  distinct  felonies,  not  in  alleging  different  phases  of  same  mis- 
demeanor. 

Approved  in  Hall  v.  State,  41  Tex.  Cr.  423,  55  S.  W.  173,  sustaining 
similar  indictment;  Hofheintz  v.  State,  45  Tex.  Cr.  118,  74  S.  W.  310, 
upholding  indictment  for  violation  of  Sunday  law  charg^ing  that  de- 
fendant, as  liquor  dealer  or  keeper  of  barroom,  permitted  his  saloon 
to  be  opened  on  Sunday  for  traffic;  Schulze  v.  State  (Tex.  Cr.),  56  S. 
W.  918,  sustaining  an  indictment  following  statute  and  alleging  differ- 
ent phases  of  same  misdemeanor. 

On  Trial  for  Violation  of  Sunday  Law  by  Selling  Liquor  in  defend- 
ant's saloon,  evidence  of  other  sales  is  competent  to  establish  that 
the  saloon  was  open  for  the  purpose  of  engaging  in  the  business. 

Beaffirmed  in  Herod  v.  State,  41  Tex.  Cr.  597,  56  S.  W.  60. 

In  Misdemeanors  State  Need  not  Elect  on  WUcli  Count  of  indict- 
ment it  will  proceed. 

Approved  in  Jarrett  v.  State,  55  Tex.  Cr.  551,  117  S.  W.  834,  follow- 
ing rule. 

38  Tex.  Cr.  599-602,  44  8.  W.  172,  BONN£B  ▼.  STATE. 

Where  Statement  of  Facts  <«i  Appeal  appears  not  to  have  been  filed 
within  legal  time,  it  will  be  stricken  out  upon  motion,  unless  due  dili- 
gence to  procure  proper  filing  be  shown,  and  merely  asking  for  exten- 
sion of  time  without  seeing  that  proper  order  was  made  and  entered 
is  not  such  diligence. 

Approved  in  McAvoy  v.  State  (Tex.  Cr.),  68  S.  W.  1011,  reaffirming 
rule;  Sampson  v.  State,  45  Tex.  Cr.  557,  78  S.  W.  927,  appellant  can- 
not by  trial  judge's  affidavit  show  that  latter  had  granted  motion  to 
file  statement  of  facts  within  twenty  days  after  adjournment  but  that 
judge  had  omitted  to  enter  order  on  docket;  Adams  v.  State  (Tex. 
Cr.),  60  S.  W.  256,  holding  due  diligence  not  shown;  Cannon  v.  State, 
41  Tex.  Cr.  494,  56  S.  W.  363,  dissenting  opinion,  majority  holding 
due  diligence  shown. 

Where  Defendant  has  Pleaded  to  Indictment  without  objection, 
it  is  too  late  to  move  in  arrest  of  judgment  that  transfer  of  case  from 
district  to  county  court  was  improperly  certified. 

Approved  in  Banks  v.  State,  52  Tex.  Cr.  168,  105  S.  W.  821,  Webb 
V.  State  (Tex.  Cr.),  68  8.  W.  276,  and  Webb  v.  State  (Tex.  Cr.),  58 
S.  W.  83,  all  reaffirming  rule;  Scrivener  ▼.  State,  44  Tex.  Cr.  234,  70 
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8.  W.  215,  judgment  not  arrested  on  motion  becanse  court  permitted 
introduction  of  evidence  to  show  clerical  mistake  in  filing  of  indict- 
ment in  county  court  and  permitting  county  attorney  to  file  new  tran- 
script from  district  court;  Palmer  y.  State  (Tex.  Gr.)»  70  S.  W.  206, 
objection  to  jurisdiction  of  county  court  on  ground  that  case  was 
transferred  from  district  court  before  beginning  of  term  of  latter 
court  is  too  late  on  motion  for  new  trial;  Abbott  ▼.  State,  42  Tex. 
Or.  10,  57  S.  W.  98,  holding  question  cannot  be  first  raised  on  motion 
for  new  trial. 

88  Tez.  Or.  602-603,  44  8.  W.  158,  MONK  ▼.  STATE. 

In  Order  to  Anthorise  Oonslderatioii  of  Statement  of  Facts,  filed 
after  term  time  by  grant  of  extension,  defendant  must  show  use  of 
all  diligence  to  file  within  time. 

Approved  in  Walker  ▼.  State,  49  Tex.  Gr.  184,  91  S.  W.  231,  and 
Spurlock  ▼.  State,  45  Tex.  Gr.  284,  77  S.  W.  448,  both  rejecting 
statement  of  facts  presented  after  time  where  no  excuse  shown  for 
not  presenting  it  in  time;  Dennis  ▼.  State,  41  Tex.  Gr.  161,  53  S.  W. 
112,  rejecting  sttitement  where  due  diligence  not  shown;  concurring 
opinion  in  Gannon  ▼.  State,  41  Tex.  Gr.  494,  56  S.  W.  363,  majority 
allowing  voluminous  record  though  filed  one  day  late. 

38  Tez.  Or.  607-608^  44  8.  W.  149,  SPILLMAK  ▼.  STATE. 

ywMfcMiftA  of  Obarge  oa  Unexplained  Beeent  Possession  held  to  be 
erroneous. 

Followed  in  Spillman  ▼.  State  (Tex.  Gr.),  44  S.  W.  150,  in  com- 
panion case. 

It  is  Error  for  Oourt  to  Submit  Oaae  on  an  Isfine  not  suggested  by 
evidence. 

Approved  in  Early  ▼.  State,  51  Tex.  Gr.  392,  123  Am.  St.  Bep. 
889,  103  8.  W.  874,  where  evidence  did  not  authorize  court  to  give 
charge  on  self-defense,  giving  of  such  charge  is  reversible  error 
where  evidence  showed  defendant  was  not  one  who  killed  deceased. 

38  Tex.  Or.  609-614,  44  8.  W.  170,  MeOBAY  ▼.  STATE. 

Bill  of  Exceptione  to  Ezdnaloa  of  Answer  to  Questions  ehonld 
show  what  such  answers  were  or  would  have  been. 

Approved  in  Ogle  v.  State  (Tex.  Gr.),  58  S.  W.  1004,  holding  bill 
defective  where  expected  answer  not  given. 

It  is  not  Oompetent  to  Impeach  "Witness  by  proof  of  other  wit- 
nesses that  she  is  common  prostitute. 

Approved  in  Ellis  v.  State,  56  Tex.  Gr.  15,  133  Am.  St.  Bep.  953, 
117  S.  W.  978,  general  reputation  of  witness  for  truth  and  veracity 
cannot  be  impeached  by  showing  her  general  reputation  for  chastity; 
Hall  V.  State,  43  Tex.  Gr.  489,  66  8.  W.  786,  refusing  to  allow  veracity 
of  witness  to  be  impeached  by  proof  that  her  reputation  for  chastity 
was  bad;  Jones  v.  State,  51  Tex.  Gr.  476,  101  S.  W.  996,  arguendo. 

On  Oioss-examtnation  of  Defendant  Accused  of  Assault  it  is  com- 
petent to  prove  that  he  had  previously  been  sent  to  reformatory  for 
offense  of  sodomy. 

Approved  in  Brittain  v.  State,  47  Tex.  Gr.  602,  85  S.  W.  280, 
defendant  may  be  cross-examined  as'  to  whether  or  not  prior  to 
homicide  she  had  not  been  inmate  of  house  of  prostitution  where 
homicide  occurred;  De  Lucenay  v.  State  (Tex.  Gr.),  68  S.  W.  798, 
in  bigamy  it  is  not  error  to  refuse  defendant  to  ahow  on  erossex- 
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andnation  of  second  wife  that  she  had  had  incestuous  intercourse 
prior  to  marriage,  where  she  had  not  given  on  direct  examination 
any  material  testimony  not  otherwise  proven;  Monticue  v.  State,  40 
Tex.  Cr.  531,  51  8.  W.  237,  holding  attorney's  improper  remarks  in 
defendant's  cross-examination  not  prejudicial  where  jury  instructed 
to  disregard  them. 

It  is  Within  Sound  BlBcretion  of  Oouri^  on  cross-examination  of 
witness,  to  permit  to  be  bhown  his  calling  or  business  or  residence. 

Approved  in  Curtis  v.  State,  46  Tex.  Cr.  483,  81  8.  W.  29,  in 
perjury  defendant  may  show  that  one  of  witnesses  had  been  convicted 
of  wife-beating;  Carter  v.  State,  45  Tex.  Cr.  432,  76  S.  W.  438,  it 
is  error  to  refuse  to  permit  defendant  to  prove  by  prosecutrix  in 
rape  on  cross-examination  that  her  father  employed  her  to  sell  beer 
in  his  store  where  disorderly  and  lewd  persons  gathered  and  that  she 
associated  with  them  (contra  on  rehearing);  Lee  v.  State  (Tex. 
Cr.),  44  S.  W.  835,  allowing  witness  to  be  asked  whether  she  is  not  a 
common  prostitute;  Jennings  v.  State,  42  Tex.  Cr.  83,  57  8.  W.  644, 
holding  error  to  admit  testimony  regarding  relations  between  witness 
and  his  wives. 

Evidence  of  Another  Assault  by  Defendant  upon  Third  Party 
is  admissible  to  show  animus  and  as  part  of  res  gestae,  where 
transaction  is  the  same. 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  291,  97  S.  W.  102,  where 
evidence  showed  that  at  same  time  as  homicide  defendant  also 
killed  deceased's  sister,  eircumstances  attending  killing  of  both  and 
wounds  inflicted  are  admissible;  dissenting  opinion  in  Brown  v. 
State,  54  Tex.  Cr.  141,  112  8.  W.  89,  majority  holding  where  in  homi- 
cide accused  merely  showed  he  had  had  difficulty  with  third  person 
and  that  he  believed  deceased  and  such  third  party  intended  to  attack 
him,  details  of  difficulty  with  third  party  are  inadmissible.  See  note, 
«2  L.  B.  A.  314. 

38  Tex.  Or.  614-617,  44  &  W.  148,  DUKAOAIN  ▼.  8TATB. 

Whwe  Prosecutixig  Witness  Does  not  Testify  as  Bzpectsd,  state 
cannot  prove  its  ease  by  showing  as  original  testimony  that  witness  made 
statements  outside  of  court  contradictory  of  those  testified  to  on  trial. 

Reaffirmed  in  Casey  v.  State,  49  Tex.  Cr.  175,  90  8.  W.  1018; 
Smith  V.  State,  45  Tex.  Cr.  521,  78  8.  W.  520;  Skeen  v.  State,  &1 
Tex.  Cr.  40,  100  8.  W.  771;  Dawson  v.  State  (Tex.  Cr.),  74  8.  W.  913; 
Knight  V.  State  (Tex.  Cr.),  65  8.  W.  89.  Approved  in  dissenting 
opinion  in  Southworth  v.  State,  52  Tex.  Cr.  537,  109  8.  W.  136, 
majority  upholding  asking  of  impeaching  question  to  state's  witness 
where  he  is  unwilling  and  reluctant. 

Judgment  of  Diyorcs  Obtained  by  Wife  upon  Ground  of  Assault 
husband  had  made  upon  her  is  inadmissible  in  prosecution  against 
him  for  aggravated  assault  on  wife. 

Approved  in  Busby  v.  State,  51  Tex.  Cr.  308,  103  8.  W.  648,  on 
trial  for  embezzlement  of  public  funds  judgment  against  defendant 
in  suit  by  state  against  an  officer  and  his  bondsmen  and  defendant, 
involving  defendant's  defalcation  is  inadmissible.  See  note,  lOS  Am. 
St.  Bep.  21,  28. 

39  Tez.  Or.  621-627,  44  8.  W.  603,  OEBSTEKKOBN  ▼.  STATE. 

On  Trial  for  Violation  of  Z«oeal  Option,  Testimony  as  to  examined 
«opy  of  revenue  oollector's  book,  showing  defendant's  procurement 
of  license  as  retail  liquor  dealer,  is  admissible. 

Beaffirmed  in  Maddox  y.  State  (Tex.  Cr.),  55  8.  W.  832. 
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Hfiscellaneous. — Miscited  in  Jolifl  v.  State,  53  Tex.  Cr.  67;  Sweenejr 
T.  State,  49  Tex.  Cr.  227. 

88  Tax.  Or.  827-629,  44  &  W.  605,  8TEWABT  Y.  STATE. 

Dnmkeimass  may  Im  Proved  by  Opinion  of  Witnesses. 

Approved  in  Hartsel  v.  State  (Tex.  Cr.),  6»  8,  W.  286,  in  prosecu- 
tion for  Yiolation  of  locaf  option  witnesses  may  testify  that  malt 
tonic  sold  by  defendant  and  drank  by  them  would  if  taken  in  suffi- 
cient quantities  have  intoxicated  them.  See  note,  11  L.  K  A.  (n. 
B.)  640. 

38  Tex.  Or.  630-634,  44  8.  W.  521,  BTSD  y.  STATE. 

Under  Section  727  of  Penal  Oode,  Indictment  for  Libel  should  set 
forth  ground  or  grounds  enumerated  in  such  section.  It  is  not 
sufficient  simply  to  allege  libel  and  set  out,  in  haec  verba,  mass  of 
printed  matter  assumed  to  be  libelous. 

Approved  in  dissenting  opinion  in  Mankins  v.  State,  41  Tex.  Cr.. 
673,  57  S.  W.  954,  majority  holding  indictment  sufficient  without  al- 
leging disgrace. 

Denied  in  Mankins  ▼.  State,  41  Tex.  Cr.  668,  57  S.  W.  952,  hold- 
ing indictment  sufficient  without  alleging  disgrace. 


38  Tex.  Or.  636-636^  44  a  W.  518,  BAIN  ▼.  STATE. 

"Traveler,"  Within  Statute  Against  Carrying  Weapons,  Defined. 

Approved  in  Williams  v.   State,  44  Tex.   Cr.  495,  72  S.   W.   381,. 
railroad  porter  who  daily  goes  on  train  one  hundred  and  fifty  miles 
is  a  traveler,  and  exempt  from  liability  for  carrying  weapon. 

On  Trial  for  Unlawfully  Carrying  Pistol,  Defendant  Testifying- 
on  own  behalf  cannot  be  asked  by  state  if  he  hiad  not  been  previoubly 
charged  with  like  offenses. 

See  note,  62  L.  B.  A.  347. 

38  Tex.  Or.  637-648,  44  a  W.  522,  SIMS  ▼.  STATE. 
In  Defense  of  Possession  of  Realty  One  may  Kill  Trespasser  who 

eomes,  armed  with  shotgun,  and  accompanied  by  several  men,  and 
announces  his  intention  to  oust  possessor  and  begin&f  to  do  so. 

See  notes,  74  Am.  St.  Rep.  740;  67  L.  B.  A.  541. 

On  Trial  for  Murder  Reputation  of  Deceased  as  Peaceable  and  in- 
offensive man  is  admissible  where  defendant  introduced  evidence  of 
threats  by  deceased. 

Approved  in  Jirou  ▼.  State,  53  Tex.  Cr.  21,  108  S.  W.  656,  and 
Menef ee  ▼.  State,  50  Tex.  Cr.  250,  97  S.  W.  487,  both  following  rule. 
See  note,  3  L.  B.  A.  (n.  s.)  369. 

Limited  in  Arnwine  v.  State,  50  Tex.  Cr.  257,  96  S.  W.  5,  and 
Amwine  v.  State,  50  Tex.  Cr.  477,  98  8.  W.  97,  both  holding  state 
cannot  prove  character  of  deceased  for  being  peaceable  and  quiet 
man  upon  uncommunicated  threats. 

In  Murder  Where  Evidence  of  Reputation  of  Deceased  for  honesty 
and  integrity  introduced  without  objection  but  afterward  stricken 
out  on  motion,  there  is  no  error. 

See  note,  3  L.  B.  A.  (n.  s.)  368. 

38  Tex.  Or.  648-676,  44  a  W.  854,  EX  PARTE  OOOMSa 

In  Construction  of  Ambiguous  Portions  of  Constitution  resort 
may  be  had  to  history  of  constitution  itself^  or  of  particular  portion* 
under  consideration. 
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Approved  in  Ex  parte  Anderson,  46  Tex.  Or.  380,  399,  81  8.  W. 
976,  987,  denying  city  court's  jurisdiction  over  prosecution  for  viola- 
tion of  state  penal  law;  dissenting  opinion  in  Ex  parte  Hart,  41  Tex. 
Or.  590,  56  S.  W.  345,  majority  sustaining  creation  of  corporation 
courts  with  concurrent  jurisdiction  over  state  offenses. 

By  Oonstltational  Omissions,  Legislatore  has  had  No  Power  since 
1869  to  confer  upon  corporation  courts  jurisdiction  of  general  laws 
of  state. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  375,  81  S.  W.  973, 
denying  city  court's  jurisdiction  to  try  violations  of  state  penal 
statutes;  dissenting  opinion  in  Ex  parte  Abrams,  56  Tex.  Cr.  474, 
120  S.  W.  888,  majority  upholding  act  of  1907,  granting  special 
charter  to  Texarkana  and  creating  court  with  jurisdiction  to  try 
offenses  against  state  law. 

Denied  in  Ex  parte  Hart,  41  Tex.  Cr.  585,  588,  56  S.  W.  342,  343, 
344,  Mistaining  creation  of  corporation  court  with  concurrent  juris- 
diction over  state  offenses. 

LegtsUtnre  has  No  Power  to  Ddegate  to  municipal  corporations- 
authority  to  suspend  state  laws. 

Approved  in  Arroyo  v.  State  (Tex.  Cr.),  69  S.  W.  504,  holding  void 
Dallas  charter  provision  authorizing  city  to  regulate  opening  or 
closing  of  saloons  on  Sunday;  Burton  v.  Dupree,  19  Tex.  Civ.  277, 
46  S.  W.  273,  denying  right  to  suspend  provisions  imposing  penalty 
for  keeping  houses  of  prostitution;  Ex  parte  Ogden,  43  Tex.  Cr.  532, 
66  S.  W.  1101,  municipality  cannot  prohibit  horserace  pool-selling 
where  state  law  licenses  it. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Smythe,  56  Tex.  Cr. 
379,  133  Am.  St.  Bep.  976,  120  S.  W.  202,  23  L.  B.  A.  (n.  s.)  854, 
majority  holding  statute  authorizing  court  to  release  from  custody 
man  convicted  of  abandoning  his  wife  upon  entering  into  recogni- 
zance to  pay  her  certain  sum  weekly  violates  constitutional  provision 
against  suspension  of  law  except  by  legislature. 

City  Councils  cannot  Pass  Ordinances  covering  same  acts  which 
are  made  criminal  offenses  against  the  state. 

Beaffirmed  in  Ballard  v.  Dallas  (Tex.  Civ.),  44  S.  W.  865;  Turner 
V.  State  (Tex.  Cr,),  44  S.  W.  1133;  Ex  parte  Wickson  (Tex.  Cr.),  47 
S.  W.  643;  Ex  parte  Ellis  (Tex.  Cr.),  47  S.  W.  1118.  Approved  in 
Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep.  818,  117  S.  W. 
856,  holding  void  Dallas  pure  food  law. 

Doubted  in  Jackson  v.  Swayne  (Tex.  Civ.),  45  S.  W.  621,  arguendo. 

Iiegislatore  cannot^  Under  Ooise  of  Creating  "other  courts,"  as 
provided  in  section  1,  article  5  of  constitution  as  amended  in  1891, 
change  organization  of  judicial  system,  or  devest  district  courts  or 
justices  of  peace  of  their  constitutional  jurisdiction. 

Approved  in  dissenting  opinion  in  Ex  parte  Wilbarger,  41  Tex. 
Civ.  521,  55  S.  W.  972,  and  Ex  parte  Hart  (Tex.  Cr.),  56  S.  W.  344, 
majority  in  both  cases  sustaining  creation  of  corporation  courts  with 
concurrent  jurisdiction  over  state  offenses. 

Corporation  Courts  cannot  be  Invested  with  jurisdiction  exclusive 
of,  or  concurrent  with,  state  courts  to  try  violations  of  state  penal 
laws. 

Approved  in  Ex  parte  Wilbarger,  41  Tex.  Civ.  520,  55  S.  W.  971, 
sustaining  creation  of  corporation  courts,  with  eoncurrent  jurisdic- 
tion over  state  courts. 
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Corporation  Oonrta  are  Only  AathorlzedT  as  Inddeatal  to  municipal 
ehartersi  and  can  only  be  created  thereunder,  and  not  under  article 
5  of  constitution,  nor  can  they  form  part  of  judicial  power  of  state. 

Distinguished  in  Ex  parte  Wilbarger,  41  Tex.  Cr.  d69,  55  8.  W. 
969,  sustaining  establishment  of  corporation  courts  with  concurrent 
jurisdiction  over  state  offensee. 

Judiciary  Article  of  Oonstitution  Prohibits  Oonferrlng  of  Jorlsdlc- 
tion  upon  mayors'  or  recorders'  courts  which  would  make  them  eo- 
ordfnate  with  county  courts  or  justices  of  the  peace  courts. 

Approved  in  Ex  parte  Sibley  (Tex.  Cr.),  65  S.  W.  372,  373,  holding 
juribdiction  of  state  cases  cannot  be  conferred  upon  recorders'  court. 

Where  Subsequent  Statute  Revises  Subject  Matter  of  Former  One 
and  is  evidently  intended  as  substitute  for  it,  it  repeals  former  one. 

Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  313,  106  S.  W.  393, 
applying  rule  in  holding  subsequent  liquor  law  rendered  void  liquor 
license  granted  under  prior  law. 

38  Tez.  Or.  677-678,  44  S.  W.  830,  MUBRAY  ▼.  STATE. 

Under  Article  719,  Oode  of  Orlminal  Procednre»  court  is  not  re- 
quired to  charge  jury  in  misdemeanor  cases'  unless  requested  to  do  so 
by  counsel,  and  requested  charge  must  be  in  writing  to  be  considered. 

Approved  in  Bush  v.  State  (Tex.  Cr.),  70  S.  W.  550,  following 
rule;  Osborne  v.  State  (Tex.  Cr.),  56  S.  W.  54,  sustaining  refusal  to 
give  requested  verbal  charge. 

38  Tex.  Or.  678-681,  44  &  W.  847,  KEITH  y.  STATE. 

Time  of  Offense  is  Sufficiently  Alleged  in  Indictment  charging 
commission  on  or  about  certain  day. 

Beaffirmed  in  Keith  y.  State  (Tez.  Cr.),  44  S.  W.  849,  on  subse- 
quent appeal. 

Party  to  Wliom  Whisky  is  Oiyen  is  not  an  Accomplice  whose 
testimony  must  be  corroborated  in  prosecution  for  giving  away  whisky 
on  election  day. 

Cited  in  Williams  y.  State,  53  Tex.  Cr.  399,  110  S.  W.  64,  arguendo. 

■ 

38  Tez.  Or.  681-608,  44  S.  W.  989,  KOOADT  y.  STATE. 

Oonyictlon  for  Homicide  cannot  be  had,  though  defendant  con- 
fesses, unless  it  be  proven  that  deceased  was  killed  and  that  killing 
was  criminally  caused. 

Approved  in  Little  v.  State,  39  Tex.  Cr.  662,  47  S.  W.  987,  holding 
confession  with  other  circumstances  made  out  the  crime;  Gay  v. 
State,  40  Tex.  Cr.  261,  49  S.  W.  618,  holding  identification  by  circum- 
stantial evidence  sufficient. 

While  Bemalns  of  Deceased  mnst  be  Identified  before  conviction 
for  homicide  can  be  had,  such  may  be  done  by  circumstantial  evi- 
dence, as  by  proof  of  sex  of  mutilated  remains  found,  size,  articles 
of  apparel. 

Approved  in  Follis  y.  State,  51  Tex.  Cr.  189,  101  S.  W.  244,  hold- 
ing corpus  delicti  not  proven;  Johnson  v.  State,  45  Tex.  Cr.  455,  77  S. 
W.  16,  upholding  sufiiciency  of  evidence  to  establish  that  dead  body 
or  portions  thereof  found  in  creek  was  body  or  portions  of  body  of 
child  alleged  to  have  been  killed  by  defendant;  Carter  y.  State,  40 
Tex.  Cr.  234,  49  S.  W.  77,  holding  identification  sufficient  to  make 
out  corpus  delicti;  Williams  v.  State  (Tex.  Cr.),  65  S.  W.  1061, 
holding  identification  of  remains  not  sufficient  to  make  out  corpus 
delicti.    See  note,  63  L.  B.  A.  78. 
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In  EstablisMiig  Corpus  Delicti  of  Murder,  confession  of  accused, 
while  insufficient  of  itself,  may,  taken  together  with  other  facts 
and  circumstances  in  evidence,  be  sufficient  to  justify  conviction. 

Approved  in  Gallegos  v.  State,  49  Tex.  Or.  116,  90  8.  W.  492,  where 
evidence  shows  deceased  came  to  death  by  violent  means,  this  to- 
gether with  eonfessioji  is  plenary  proof  of  guilt;  Sowles  v.  State, 
62  Tex.  Cr.  18,  106  S.  W.  178,  and  Landreth  v.  State,  44  Tex.  Cr.  242, 
70  S.  W.  759,  both  applying  rule  in  theft;  Gray  v.  State,  44  Tex. 
Cr.  479,  72  8.  W.  859,  applying  rule  in  forgery;  Austin  v.  State, 
51  Tex.  Cr.  328,  101  S.  W.  1162,  and  Fredericson  v.  State,  44  Tex. 
Cr.  291,  70  S.  W.  756,  both  holding  in  rape  corpus  delicti  proved  by 
showing  prosecutrix  was  enceinte  and  defendant's  confession  that 
he  had  sexual  intercourse  with  her;  Cox  v.  State  (Tex.  Cr.),  69 
B.  W.  147,  applying  rule  in  prosecution  for  assault  with  intent  to 
rob;  Little  v.  State  (Tex.  Cr.),  47  S.  W.  987,  sustaining  proof  of 
corpus  delicti  in  homicide  by  circumstances  in  connection  with  de- 
fendant's confession;  Mathews  y.  State,  39  Tex.  Cr.  555,  47  8.  W. 
648,  in  larceny,  holding  charge  on  insufficiency  of  confession  un- 
necessary where  there  was  other  evidence;  Tidwell  v.  State,  40  Tex. 
Cr.  41,  47  S.  W.  467,  in  mule  theft  holding  corpus  delicti  need  not 
be  made  out  independent  of  confession;  Nicks  ▼.  State,  40  Tex.  Cr. 
7,  48  S.  W.  189,  in  theft  holding  confession  with  other  evidence 
sufficient  to  make  out  corpus  delicti;  Bailey  v.  State,  42  Tex.  Cr. 
293,  59  8.  W.  902,  in  conspiracy  holding  error  to  charge  on  insuf- 
ficiency of  confession  where  there  was  other  evidence.  See  note,  68 
L.  E.  A.  74. 

Venue  may  be  ProTed  by  Circumstantial  Evldencei. 

See  note,  97  Am.  St.  Bep.  786. 

DenunciatioaL  of  Defendant  as  ''Hjrena'*  by  District  Attorney  is  not 
reversible  error  where  court  immediately  instructed  jury  to  disregard 
remark  and  district  attorney  took  it  back. 

Approved  in  Ware  v.  State,  49  Tex.  Cr.  416,  92  8.  W.  1095,  in  mur- 
der it  is  improper  for  district  attorney  in  argument  to  call  defendant 
an  assassin.     See  note,  46  L.  B.  A.  649,  653. 

Limited  in  Hatchell  v.  State,  47  Tex.  Cr.  386,  84  8.  W.  235,  re- 
fusing to  reverse  for  improper  statements  by  state's  attorney  to  jury 
in  absence  of  written  requested  charge  to  exclude  same. 
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80  Tex.  Or.  3-^5,  43  8.  W.  983,  44  8.  W.  832,  M<>S8  Y.  STATE. 

Motion  for  Behearing  Asserting  That  Statement  of  Facts  was  ap- 
proved by  trial  judge  and  filed  in  term  time  will  be  denied  when  not 
faworn  to  nor  accompanied  hy  certified  copy  of  such  statement. 

Reaffirmed  in  Kearley  ▼.  State  (Tex.  Cr.),  44  8.  W.  832. 

39  Tex.  Or.  5-10,  44  8.  W.  148,  842,  DAOOETT  ▼.  STATE. 

There  is  No  Variance  Between  Allegation  of  Ownership  of  bur- 
glarized chicken -house  in  one  person,  and  proof  of  custody  by  an- 
other, a  hired  servant  of  owner. 

Approved  in  Bicks  v.  State,  41  Tex.  Or.  677,  56  S.  W.  928,  holding 
no  variance  between  allegation  of  ownership  and  proof  of  control 
as  corporation  manager. 

Special  Bequested  Oharge  is  Properly  BefUsed  when  already  cov- 
ered by  general  charge. 

Reaffirmed  in  Duke  v.  State,  42  Tex.  Cr.  4,  57  8.  W.  653  (court's 
ruling  reversed  on  rehearing). 

39  Tex.  Or.  10-12,  44  s!  W.  830,  KILPATBIOK  y.  STATE. 

In  Prosecution  for  Incest  It  is  not  Error  to  Bef use  to  Admit  In 
Evidence  testimony  that  prosecutrix  had  been  familiar  with  other 
men  previous  to  time  she  became  pregnant. 

Approved  in  Richardson  v.  State,  44  Tex.  Cr.  213,  70  S.  W.  321, 
holding  on  trial  for  incest  that  the  general  reputation  of  prosecu- 
trix for  chastity  is  inadmissible.  See  notes.  111  Am.  St.  Rep.  25,  29; 
14  L.  R.  A.  (n.  s.)  725. 

In  Prosecntion  for  Incest  It  is  Error  to  Allow  Physician  who  had 
delivered  prosecutrix  of  the  child  to  state  his  opinion  that  the  child 
favors  defendant. 

See  note,  111  Am.  St.  Rep.  31. 

39  Tex.  Or.  12-13,  44  S.  W.  832,  EX  PABTE  TALBXTTT. 

Appeal  in  Habeas  Oorpns  will  be  IMsmissed  unless  it  appear  that, 
pending  appeal,  petitioner  is  in  actual  confinement  and  restraint. 

Approved  in  Ex  parte  Walton,  45  Tex.  Cr.  76,  74  S.  W.  315,  hold- 
ing release  of  an  appellant  from  custody  on  his  bond  pending  the 
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appeal  ousts  court  of  jurisdiction  to  hear  motion  for  rehearing^;  Ex 
parte  McMinn  (Tex.  Cr.),  63  S.  W.  322,  denying  appeal  where  de- 
fendant released  on  recognizance. 

89  Tax.  Or.  13-16,  44  a  W.  844,  SHUSLDS  ▼.  STATE. 

Lurtructlon  That  in  Determining  Credibility  of  Witness  jury  should 
consider  interest  of  witness    is  on  weight  of  evidence. 

See  note,  19  L.  R.  A.  (n.  s.)  816. 

Miscellaneous. — Cited  in  Wilson  v.  State  (Tex.  Cr.),  67  S.  W.  106, 
in  prosecution  for  indecent  assault  by  fondling  prosecutrix  without 
her  consent,  it  is  error  to  refuse  defendant's  evidence  that  prior  to 
assault  prosecutrix  confessed  to  defendant  that  she  had  had  sexual 
intercourbe  with  three  other  men.    See  note,  14  L.  B.  A.  (n.  s.)  724. 

39  Tex.  Cr.  16-20,  44  S.  W.  841,  HOPPEBWOOD  Y.  STATE. 

On  CrOBs-examination  of  Defendant's  Character  Witnesaas,  state 
cannot  elicit  testimony  touching  reputation  founded  on  opinion  ex- 
pressed post  litem  motam.  ' 

Approved  in  Fossett  ▼.  State,  41  Tex.  Cr.  408,  55  S.  W.  499,  de- 
fendant's character  prior  and  not  subsequent  to  the  alleged  offense  is 
the  issue. 

Occasions  Barely  Occur  Wbere  Judge  is  Authorized  to  Undertake 

the  examination  of  a  witness  and  when  they  do  occur  he  should  exer- 
cise great  caution  in  his  examination. 

Approved  in  Spicer  ▼.  State,  52  Tex.  Cr.  181,  105  S.  W.  815,  fol- 
lowing rule.    See  note,  57  L.  B.  A.  881. 

Tiftadlng  Questiona  can  Only  be  Asked  in  Well-recognized  Excep- 
tional Case. 

Approved  in  Garrett  ▼.  State,  52  Tex.  Cr.  262,  10©  S.  W.  392, 
holding  reversible  error  to  allow  state's  attorney  to  place  his  ques- 
tions in  a  leading  form  for  evidence  he  sought  to  elicit  from  wit- 
ness.   See  note,  57  L.  B.  A.  881. 

39  Tex.  Cr.  20-24,  44  S.  W.  846,  DECEEB  Y.  STATE. 

Wbere  After  Local  Option  had  Been  Legally  Adopted  by  Election, 

second  election  was  also  held  resulting  in  same  way,  but  commis- 
sioner's court  failed  and  refused  to  declare  result  of  latter,  pro- 
hibition still  remained  in  force. 

Approved  in  Weathered  v.  State  (Tex.  Or.),  60  S.  W.  876,  holding 
prosecution  may  be  had  under  either  of  two  valid  elections. 

Any  Liquor  Intended  for  Use  as  Beverage^  or  capable  of  being  so 
used,  which  contains  alcohol,  either  obtained  by  fermentation  or  dis- 
tillation, in  such  proportion  that  it  will  produce  intoxication  when 
taken  in  such  quantities  as  may  practically  be  drunk,  is  intoxicant. 

Beaffirmed  in  Greiner-Kelley  Drug  Co.  v.  Truett  (Tex.  Civ.)  75 
S.  W.  537;  Ex  parte  Gray  (Tex.  Cr.),  83  S.  W.  829;  Murry  ▼.  State, 
46  Tex.  Cr.  131,  79  S.  W.  569;  Pike  v.  State,  40  Tex.  Cr.  615,  51 
S.  W.  Z97.  Approved  in  Mason  v.  State,  66  Tex.  Cr.  262,  119  S.  W. 
853,  holding  where  issue  was  whether  liquor  sold  was  intoxicating 
that  court  should  have  so  charged  and  failing  to  do  so  was  reversible 
error;  Scales  v.  State,  47  Tex.  Cr.  295,  83  S.  W.  381,  holding  in  prose- 
cution for  violation  of  local  ootion  law  that  from  evidence  the 
malt  extract  alleged  to  have  been  sold  was  not  shown  to  be  intoxi- 
cating. 
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Oharge  of  Oonzt  is  Erroneoiis  WMch  Authorizes  Jury  to  presume 
that  all  liquore  are  intoxicating  whieh  contain  bome  intoxicating 
qualities. 

Approved  in  Murray  t.  State,  56  Tex.  Cr.  439,  120  S.  W.  437,  fol- 
lowing role. 

39  Tex.  Or.  24-26,  44  8.  W.  827,  W0MBI;B  y.  STATE. 

Indlctmeot  Setting  Out  Alleged  Forged  Instminent:  "Mr.  Brin^  Plea 
let  John  Womble  hame  ine  thing  that  he  womt — ^J.  O.  Thompson/' 
is  insufficient  unless  it  set  out,  by  way  of  innuendo,  import  of  such 
instrument,  and  its  object  and  purpose. 

Approved  in  Huckaby  v.  State,  45  Tex.  Cr.  581,  108  Am.  St.  Bep. 
975,  78  S.  W.  943,  holding  that  if  the  instrument  alleged  to  have 
been  forged  does  not  on  its  face  import  an  obligation  and  yet  may 
be  the  subject  of  forgery,  this  should  be  shown  by  extrint^ic  and 
explanatory  averments  in  the  indictment;  Cagle  v.  State,  39  Tex.  Cr. 
112,  44  S.  W.  1098,  holding  indictment  defective  in  not  showing  in- 
strument effects  a  pecuniary  obligation;  Crawford  v.  State,  40  Tex. 
Cr.  345,  50  S.  W.  378,  holding  indictment  defective  in  not  explaining 
misspelled  and  ambiguous  wordb*;  Lynch  v.  State,  41  Tex.  Cr.  211, 
53  S.  W.  694,  indictment  for  forgery  of  cotton  receipt  should  allege 
the  meaning  of  the  altered  weight  figures;  Black  v.  State,  42  Tex. 
Cr.  586,  61  S.  W.  479,  holding  indictment  for  forging  receipt  de- 
fective in  containing  no  explanatory  averments  regarding  effect  upon 
obligation. 

39  Tez.  Or.  26-30,  44  S.  W.  852,  BBUOE  ▼.  STATE. 

"Sale,"  as  Used  in  Local  Option  Statute,  is  not  intended  to  have 
its  strict  contractual  meaning,  but  statute  refers  to  actual  sale  to 
person  buying,  whether  latter  buys  for  himself  or  some  one  else. 

Eeaffirmed  in  Smart  v.  State,  49  Tex.  Cr.  376,  92  S.  W.  811;  Mc- 
Leod  V.  State  (Tex.  Cr.),  44  S.  W.  1090;  Bruce  v.  State  (Tex.  Cr.), 
63  S.  W.  868.  Approved  in  Alexander  v.  State,  54  Tex.  Cr.  506,  102 
S.  W.  1123,  holding  on  trial  for  violation  of  local  option,  where  the 
proof  showed  a  sale  to  one  person  and  that  he  treated  the  other 
two,  that  the  same  would  constitute  a  sale  to  the  first  person  of  all 
the  drinks. 

Defendant  l^o  Becomes  a  Witness  in  His  Own  Behalf  may  be  re- 
quired to  state  whether  or  not  he  is  under  indictment  for  perjury. 

Approved  in  Lee  v.  State,  45  Tex.  Cr.  53,  73  S.  W.  408,  holding 
that  witness  may  be  impeached  by  asking  him  if  he  has  not  been 
convicted  or  charged  with  a  crime  that  disgraces  him. 

On  Trial  for  Violation  of  Local  Option  Where  State  showed  three 
distinct  sales  and  defendant  pleaded  former  jeopardy,  while  it  was 
error  to  permit  jurors  in  former  case  to  testify  that  they  convicted 
defendant  of  the  charge  in  pending  case,  since  they  could  not  recol- 
lect the  exact  day  upon  which  the  former  conviction  was  had,  still 
the  testimony  was  harmless  because  there  was  no  proof  in  the  record 
that  defendant  had  been  convicted  of  particular  sale  involved  in 
pending  case. 

Approved  in  Miller  v.  State  (Tex.  Cr.),  72  S.  W.  857,  arguendo. 

39  Tez.  Or.  30-34,  44  S.  W.  846,  COLLINS  ▼.  STATE. 

Under  Indictment  Charging  Utterance  of  Slander  in  presence  of 
''Bedds  and  divers  other  persons,"  conviction  may  be  had  upon  proof 
of  presence  of  Bedds  without  proof  of  presence  of  others. 
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Reaffirmed  in  England  t.  State  (Tex.  Or.),  49  S.  W.  379;  Lefever 
▼.  State  (Tex.  Cr.),  49  S.  W.  383. 

Charge  That  Defendant  cannot  be  Oonvlcted  except  npon  proof  of 
utterance  of  slander  alleged  in  presence  of  person  alleged  snfficientljr 
excludes  possibility  of  conviction  for  other  slanders  than  that  al- 
leged. 

Approved  in  Knight  v.  State  (Tex.  Or.),  49  S.  W.  383,  where  state 
alleges  utterance  of  slander  before  several  persons,  it  must  prove  it. 

On  a  Txlal  for  Slander,  Proof  of  Other  Slanderooa  Statements  by 
defendant  concerning  the  prosecutrix,  on  other  occasions,  is  admis- 
sible for  purpose  of  showing  defendant's  intent. 

Approved  in  Stayton  v.  State,  46  Tex.  Cr.  207,  108  Am.  St.  Rep. 
988,  78  S.  W.  1071,  holding  such  evidence  admissible  but  that  court 
should  confine  the  same  to  such  purpose;  West  v.  State,  44  Tex.  Cr. 
418,  71  S.  W.  967,  holding  on  trial  for  slander^hat  it  was  competent 
•to  prove  by  a  witness  that  defendant  had  stated  to  him  that  he  had 
seen  Carl,  the  party  alleged  in  the  indictment,  "diddle  Emma  Nel- 
son," the  prosecutrix;  Whitehead  v.  State,  39  Tex.  Cr.  92,  45  S.  W. 
12,  in  slander  evidence  a'lmissible  that  after  alleged  slander  defendant 
used  same  or  similar  language  to  other  parties,  in  regard  to  prosecu- 
trix, as  showing  defendant's  animus.     See  note,  62  L.  R.  A.  230. 

Distinguished  in  Roberts  v.  State,  51  Tex.  Cr.  29,  100  S.  W.  151, 
holding  upon  trial  for  slander,  a  new  accusation  occurring  long  after 
the  allegation  in  the  information  and  not  connected  therewith  and 
showing  no  intent  as  to  the  accusation  alleged  in  the  information 
is  inadmissible. 

Where  Slander  la  Uttered  of  and  Oonceming  Two  Parties  at  same 
time  and  before  same  persons  they  are  distinct  slanders  and  conse- 
quently distinct  cases. 

See  note,  92  Am.  St.  Rep.  123. 

Mibcellaneous. — Cited  in  Rainwater  v.  State,  46  Tex.  Cr.  497,  81 
S.  W.  39,  to  point  in  prosecution  for  slander  of  female  that  it  was 
error  to  refuse  to  charge  that  unless  defendant  uttered  false  words 
maliciously  that  he  was  not  guilty. 

39  Tex.  Or.  36-40,  44  S.  W.  831,  EX  PARTE  BCAYEa 

Failure  of  Oommisaioner's  Oourt,  in  Ordering  Local  Option  Election* 
to  designate  particular  house  ab'  voting  place  in  precinct,  will  not  be 
held  to  invalidate  election  in  absence  of  showing  that  voters  were 
deprived  thereby  of  right  to  vote. 

Approved  in  Kirkland  v.  Quinn,  26  Tex.  Civ.  43,  62  S.  W.  1103, 
holding  stock  law  election  valid  though  description  of  territory  ir- 
regular. 

The  Law,  Having  Properly  Provided  a  Particular  Remedy  in  re- 


I  gard  to  contests  over  local  option  elections,  will  exclude  any  other 

1  character  of  proceeding,  as  for  instance  by  injunction. 

Approved  in  Norton  v.  Alexander,  28  Tex.  Civ.  468,  67  S.  W.  788, 
and  Robinson  v.  Wingate,  36  Tex.  Civ.  74,  80  S.  W.  1072,  both  fol- 
lowing rule. 


39  Tex.  Cr.  40-48,  44  S.  W.  860,  DARTER  ▼.  STATE. 

In  Trial  for  Murder  Defendant's  Motion  to  Require  State  to  put  all 
eye-witnesbes  on  stand  that  he  might  have  benefit  of  cross-examin- 
ing them  is  properly  overruled. 

Approved  in  Robinson  v.  State  (Tex.  Cr.),  57  S.  W.  812,  Mar- 
tinez v.  State  (Tex.  Cr.),  58  S.  W.  1018,  both  sustaining  refusal  ta 
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introduce  eyewitness  on  behalf  of  state;  McCandless  v.  State,  42 
Tex.  Cr.  658,  62  S.  W.  746,  holding  error  to  charge  against  convic- 
*  tion   on  circumstantial  evidence  where  eye-witnesses  not  used. 

Recalling  of  Witnesses  and  Introducing  of  Witnesses  are  matters 
allowable  by  court  in  exercise  of  discretion,  and  will  not  be  reviewed 
in  absence  of  palpable  error. 

Approved  in  Riggins  v.  State  (Tex.  Cr.),  60  8.  W.  879,  dissenting 
opinion,  majority  holding  error  to  allow  jury  to  inspect  scene  of 
crime  with  defendant's  consent. 

Objection  to  Instructions  Should  be  Taken  by  EzcejyticHi  at  Time, 
and  cannot  be  raised  for  first  time  on  appeal. 

Approved  in  Reid  v.  State  (Tex.  Cr.),  57  8.  W.  664,  Johnson  v. 
State,  42  Tex.  Cr.  91,  58  S.  W.  62,  51  L.  R.  A.  272,  and  Johnson  v. 
State,  42  Tex.  Cr.  105,  58  S.  W.  70,  all  refusing  review  of  charge  first 
objected  to  on  appeal. 

Viewing  by  Jury,  4fter  Retiring  to  Deliberate,  of  locus  in  quo  of 
homicide  and  its  use  in  oonnection  with  testimony  already  submitted 
to  them,  is  reversible  error. 

Reaffirmed  in  Nelson  v.  State  (Tex.  Cr.),  5&  S.  W.  108.  Approved 
in  Hughes  v.  State,  43  Tex.  Cr.^  514,  67  S.  W.  105,  reversing  on  sec- 
ond trial  for  murder  where  jury  after  agreeing  on  verdict  of  guilty 
l)ut  before  agreeing  on  punishment  discussed  punishment  assessed 
on  former  verdict;  dissenting  opinion  in  Arnwine  v.  State,  54  Tex. 
<jT.  223,  114  S.  W.  801,  majority  holding  where  allusion  to  former 
trial  consisted  of  statement  of  fact  which  was  not  new  information, 
and  which  stated  no  testimony  of  which  jury  did  not  already  know, 
same  not  reversible  error. 

Fact  Tbat  After  Jury  in  Homicide  had  Agreed  as  to  defendant's 
guilt,  but  not  as  to  his  punishment,  one  juror  stated  to  others  mat- 
ters detrimental  to  defendant  and  not  in  evidence,  is  ground  for 
reversal. 

Approved  in  Hopkins  v.  State  (Tex.  Cr.),  68  8.  W.  986,  McDaniel 
V.  State  (Tex.  Cr.),  77  S.  W.  802,  Crow  v.  State,  47  Tex.  Cr.  226,  82 
8.  W.  1034,  and  Hughes  v.  State,  44  Tex.  Cr.  300,  70  S.  W.  748,  all 
following  rule;  Horn  v.  State,  50  Tex.  Cr.  409,  97  S.  W.  824,  apply- 
ing rule  where  jury  discussed  the  trial  and  conviction  of  defendant's 
codefendant;  Blocker  v.  State  (Tex.  Cr.),  61  8.  W.  392,  holding  dis- 
cussion of  other  crime  and  of  former  conviction  requires  reversal; 
Lankster  v.  State,  43  Tex.  Cr.  300,  65  S.  W.  374,  holding  discussion 
of  former  verdicts  requires  reversal;  dissenting  opinion  in  Oates  v. 
State,  56  Tex.  Cr.  581,  121  S.  W.  375,  majority  holding  where  matters 
discussed  after  retirement  added  nothing  to  what  jurors  already 
knew  when  they  were  accepted  that  such  discussion  was  not  revers- 
ible error. 

On  Trial  for  Murder  It  is  not  Error  to  Refuse  to  Permit  Defendant 
to  introduce  evidence  going  into  particulars  of  the  reputation  of 
-deceased  as  a  dangerous  man. 

Approved  in  Bearden  v.  State,  44  Tex.  Cr.  583,  73  8.  W.  19,  hold- 
ing that  it  was  not  permissible  to  prove  by  witness  that  deceased 
had  been  prosecuted  for  difficulty  he  had  had.  See  notes,  124  Am. 
-St.  Rep.  1032;  14  L.  R.  A.  (n.  s.)  710. 

It  is  a  Vi(dation  of  the  Law  to  Allow  the  Jury  to  Separate. 

See  note,  103  Am.  St.  Rep.  161. 

Distinguished  in  Johns  v.  State,  47  Tex.  Cr.  165,  83  8.  W.  199, 
holding  where  court  from   time  to   time  permitted  part   of  jury  to 

5  Tex.  Notes— 77 
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retire  in  ebftrge  of  officer  that  unless  it  was  shown  that  an/  of  the 
jarort  were  tampered  with  it  was  not  error. 

39  Tax.  Or.  48-50,  44  8.  W.  826,  LUOAS  ▼.  STATE. 

bidictmeat  for  Forgery  In  Baising  Oheck  on  Bank  need  not  allege^ 
that  bank  is  ineorporated. 

Beaffirmed  in  Weil  v.  State,  48  Tex.  Cr.  606,  90  S.  W.  646;  Usher 
V.  State,  47  Tex.  Cr.  97,  81  S.  W.  311;  Webb  v.  State,  39  Tex.  Cr. 
535,  47  S.  W.  357.  Approved  in  Wisdom  v.  State,  49  Tex.  Cr.  535, 
95  S.  W.  506,  holding  where  indictment  alleged  that  defendant  passed 
alleged  forged  instrument  to  a  certain  corporation,  naming  it,  that  it 
was  necessary  to  prove  this  allegation. 

Though  a  Charge  la  Erroneous  and*  was  Properly  Excepted  to,  yet 
to  require  a  reversal  on  account  of  the  error,  it  must  be  such  error 
as  was  calculated  to  injure  the  rights  of  defendant. 

Approved  in  WUliams  v.  State,  53  Tex.  Cr.  400,  110  S.  W.  84,  fol- 
lowing rule. 

39  Tex.  Or.  60-66,  46  &  W.  1127,  EX  PABTE  FIELD& 

When  Entire  County  Adopts  Prohibition  no  election  upon  sucb 
question  can  be  held  in  any  precinct  thereof  until  after  county  has 
repealed  prohibition. 

Approved  in  Allen  ▼.  State  (Tex.  Cr.),  46  S.  W.  1134,  deciding^ 
case  at  bar  on  authority  of  cited  case  without  stating  specific  propo- 
sition involved;  Adams  ▼.  Kelley  (Tex.  Civ.),  45  S.  W.  859,  arguendo. 

Distinguished  in  Ladwig  v.  State,  40  Tex.  Cr.  586,  51  S.  W.  391,. 
decided  under  different  statute,  sustaining  precinct  election. 

If  an  Election  for  Local  Option  be  Held  Throughout  a  County,  and 
prohibition  is  defeated  in  the  county,  another  election  for  local 
option  for  any  particular  precinct  may  be  immediately  ordered.  If 
a  previous  election  for  said  precinct  has  been  held  within  two  years 
there  is  no  authority  to  hold  another  precinct  election  until  the  ex- 
piration of  two  years. 

Approved  in  Ex  parte  Bippy,  44  Tex.  Cr.  75,  68  S.  W.  688,  fol- 
lowing rule. 

The  Constitutional  Bight  of  a  County  to  Adopt  I«ocal  Option  gives 
that  county  right  to  prohibit  sale  of  intoxicating  liquors  in  every 
foot  of  its  territory  notwithstanding  that  it  may  be  defeated  in 
one  or  more  precincts'. 

Approved  in  Griffin  v.  Tucker,  102  Tex.  429,  118  S.  W.  640,  Cant- 
well  V.  State,  47  Tex.  Cr.  522,  85  8.  W.  19,  Cantwell  v.  State,  47  Tex. 
Cr.  514,  85  8.  W.  21,  Ex  parte  Mills,  46  Tex.  Cr.  229,  79  S.  W.  557^ 
and  Sweeney  v.  Webb,  33  Tex.  Civ.  330,  332,  76  S.  W.  769,  771,  all 
holding  local  option  law  not  unconstitutional  as  being  class  legisla- 
tion in  that  it  discriminates  in  favor  of  those  citizens  who  are  in 
favor  of  prohibition  and  against  those  who  are  opposed  to  it. 

39  Tex.  Cr.  56-60,  44  8.  W.  167,  1091,  BENSON  y.  STATR 
Fact  That  Judge  While  CanTaasixig  for  Office  may  have  promised 

to  see  that  local  option  was  enforced  will  afford  no  ground  of  hi» 

disqualification  to  try  violation  of  local  option. 
Approved  in  Dailey  v.   State   (Tex.  Cr.),  55  S.  W.  823,  holding^ 

judge   not    disqualified    to   preside    at    trial   for    keeping    disorderly 

house  by  attendance  at  meeting  to  suppress  disorderly  houses. 
On  Trial  for  Violation  of  Local  Option,  where  orders  and  proceed- 

ings  introduced  in  evidence  in  regard  to  election  establishes  a  prima. 
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faeie  case  under  law,  it  is  not  error  for  court,  in  its  charge,  to 
assume  that  local  option  was  in  force  at  date  of  alleged  violation. 

Approved  in  Davidson  v.  State,  44  Tex,  Cr.  589,  73  S.  W.  808, 
following  rule. 

l^ere  a  Judgment  in  a  Case  Less  Than  Felony  is  affirmed  on  ap- 
peal, all  fees  due  the  clerk  of  the  court  of  criminal  appeals  in  said 
case  shall  be  adjudged  against  the  defendant  and  his  sureties  on  his 
recognizance. 

Approved  in  Prater  v.  State,  54  Tex.  Cr.  18,  111  S.  W.  735,  hold- 
ing upon  motion  to  retax  cost  in  court  of  criminal  appeals,  where  it 
appeared  that  in  addition  to  the  sums  allowed  the  clerk,  a  fee  of  ten 
dollars  was  allowed  to  attorney  general  as  well  as  all  cost  for  ibsuiug 
writ  of  execution,  that  there  was  no  error.  * 

30  Ttfx.  Or.  60-^1,  73  Am.  St.  Be]X  901,  44  S.  W.  1107,  WILUAM- 
SON  ▼.  STATE. 

A  Box  Constituting  Part  of  Thresher  Ontflt*  same  being  portable 
and  not  used  or  intended  to  be  used  as  habitation,  is  not  "house'* 
within  law  of  burglary. 

Approved  in  Clark  v.  State,  56  Tex.  Cr.  496,  120  S.  W.  893,  apply- 
ing rule  to  "show  case."     See  note,  73  Am.  St.  Bep.  953. 

Distinguished  in  Pavro  v.  State,  39  Tex.  Cr.  454,  73  Am.  St.  Bep. 
952,  46  S.  W.  932,  holding  structure  of  poles,  wagon  sheet,  boards 
and  boxes  is  a  "house." 

39  Tex.  Or.  62-63,  45  S.  W.  24,  EX  PABTE  BAINa 

While  Local  Option  is  in  Force  in  Precinct,  legislature  cannot  im- 
pose occupation  tax  to  sell  liquor  upon  people  thereof. 

Denied  in  Snearley  v.  State,  40  Tex.  Cr.  511,  512,  525,  526,  52  S.  W. 
548,  53  S.  W.  697,  sustaining  law  imposing  tax  on  sale  of  liquor  be- 
fore local  option  went  into  effect. 

39  Tez.  Or.  64-65,  44  S.  W.  1091,  TALBUTT  y.  STATE, 

Occnpatlon  Tax  upon  Sale  of  Ughtning-rods  manufactured  in  an- 
other state  through  salesman  in  Texas  is  unconstitutional  as  tax  upon 
interstate  commerce. 

Approved  in  Turner  v.  State,  41  Tex.  Cr.  548,  55  S.  W.  835,  hold- 
ing agent  for  sale  of  groceries  and  medicines  not  subject  to  tax; 
Camp  V.  State,  42  Tex.  Cr.  499,»61  8.  W.  401,  holding  defendant  who 
was  independent  dealer  or  partner  is  subject  to  tax.  See  notes,  81 
Am.  St.  Bep.  715;  87  Am.  St.  Bep.  953. 

39  Tez.  Or.  65-69,  44  8.  W.  164,  1096,  WITHEBSPOON  ▼.  STATE. 

Defendant  is  Bequired  to  Take  Notice  That  His  Employer  has  li- 
cense in  the  county  in  which  defendant  is  selling  liquor  as  his  agent. 

Approved  in  City  of  Emporia  v.  Becker,  76  Kan.  183,  90  Pac.  799, 
12  L.  B.  A.  (n.  s.)  946,  following  rule. 

39  Tez.  Or.  70-80,  45  S.  W.  21,  MEBBITT  ▼.  STATE. 

If  Delusion  Under  Which  Orlme  is  Oommitted  was  such  as  to  im- 
pair mind  of  person  possessed  thereof  to  such  extent  as  to  disable 
him  to  distinguish  between  right  and  wrong  of  his  act,  and  he  was 
induced  thereby  to  commit  act  charged,  he  is  not  criminally  respon- 
sible. 

See  note,  76  Am.  St.  Bep.  90. 
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WlifliiB  Dafandant's  Wife  Is  'Witness  for  Him,  state  cannot  on  cross- 
examinatioB  depart  from  limits  of  direct  examination  and  make  her 
witness  against  defendant,  or  thereby  lay  predicate  for  impeachment 
of  her. 

Beaffirmed  in  Marsh  ▼.  State,  54  Tex.  Cr.  148,  112  S.  W.  323; 
Bichards  ▼.  State,  53  Tex.  Cr.  413,  110  S.  W.  439;  Stewart  ▼.  State, 
52  Tex.  Cr.  281,  106  8.  W.  688;  Messer  v.  State,  43  Tex.  Cr.  106, 
63  S.  W.  644.  Cited  in  dissenting  opinion  in  Southworth  ▼.  State, 
52  Tex.  Cr.  539,  109  S.  W.  137,  arguendo. 

On  Trial  for  Murder,  Where  Testimony  Tends  to  Show  That  at  the 
Time  of  the  homicide  defendant  was  overwhelmed  with  an  insane 
delusion  that  deceased  was  head  of  mob  and  was  trying  to  take 
his*  life,*  the  charge  of  court  should  make  a  direct  application  of  the 
law  to  the  facts. 

Distinguished  in  Tubb  v.  State,  55  Tex.  Cr.  619,  117  8.  W.  865, 
holding  that  it  was  not  required  in  court's  charge  on  insanity  to 
present  that  defendant  had  a  special  delusion  with  reference  to 
deceased. 

Miscellaneous. — ^Merritt  v.  State,  40  Tex.  Cr.  360,  50  S.  W.  385,  re- 
ferring for  statement  of  case. 

99  Tez.  Or.  80^3,  44  S.  W.  1091,  NICHOLS  ▼.  STATE. 

On  Trial  for  Passing  Forged  Instrument,  where  essential  fact«  of 
forgery  and  utterer's  knowledge  thereof  are  proven  by  circumstantial 
evidence,  it  is  reversible  error  to  refuse  to  charge  jury  on  circum- 
stantial evidence. 

Approved  in  Lasister  ▼.  State,  49  Tex.  Cr.  533,  94  S.  W.  234, 
following  rule;  Hanks  v.  State  (Tex.  Cr.),  56  8.  W.  922,  where  alle- 
gation that  defendant  was  maker  of  note  was  proved  by  circum- 
stantial evidence. 

Distinguished  in  Gaut  v.  State,  49  Tex.  Cr.  495,  496,  94  S.  W.  1036, 
holding  in  prosecution  for  uttering  forged  instrument,  where  defend- 
ant was  placed  in  such  juxtaposition  to  circumstances,  that  the  case 
was  taken  out  of  the  realm  of  circumstantial  evidence  and  no  charge 
thereon  was  required. 

Upon  Trial  for  Forgery  It  is  not  Error  for  Oourt  to  Submit  Issue 
of  variance  in  name  of  party  injured. 

Approved  in  Spicer  v.  State,  52  Tex.  Cr.  178,  179,  105  S.  W.  814, 
following  rule. 

Where  Indictment  for  Passing  Forged  Note  States  the  Name  of  the 
maker  as  ''Dehong,"  if  the  name  is  "Belong"  the  variance  is  fatal. 

Approved  in  State  v.  Duffield,  49  W.  Va.  278,  38  S.  E.  579,  argu- 
endo. 

On  Trial  for  Passing  a  F<tfged  Note,  Where  It  Appeared  That  De- 
fendant had  deposited,  at  the  same  time,  with  prosecutor  two  sepa- 
rate notes  which  were  forged,  an  acquittal  for  passing  one  of  such 
notes  is  not  a  bar  to  prosecution  for  passing  second. 

See  notes,  92  Am.  St.  Bep.  122;  61  L.  B.  A.  821. 

39  Tez.  Or.  83-89,  46  S.  W.  15,  ANDEBSON  ▼.  STATE. 

Wliere  Prosecutrix  in  Trial  for  Seduction  Testifies  to  Bepeatad 
Acts  of  carnal  intercourse  with  defendant  under  promise  of  mar- 
riage, her  testimony  is  amply  corroborated  by  proof  of  defendant's 
attentions  during  time  charged,  his  admission  of  their  engagement 
and  of  his  intercourse  with  her,  and  of  act  of  intercourse  between 
them  observed  by  third  person. 
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Approved  in  Creighton  ▼.  State  (Tex.  Cr.),  61  S.  W.  493,  holding 
pTomise  of  marriage  proved. 

If,  on  Trial  of  Crlmiiial  Oase^  It  Developa  that  a  WitDyess  is  an 
accomplice  or  accessory,  and  court  omits  to  charge  the  law  applicable 
to  such  testimony,  the  omission  will  be  subject  for  revision  where 
defendant  saved  exception  to  the  charge  upon  that  ground. 

Approved  in  Williams  v.  State,  63  Tex.  Cr.  399,  110  S.  W.  64, 
following  rule. 

39  Tez.  Or.  89-92,  46  S.  W.  TO,  WHITEHEAD  v.  STATE. 

Ckmrt  Did  not  Err  in  Refusing  to  Require  the  Prosecutrix  to 
undergo  an  inspection  of  her  private  parts. 

Approved  in  Bowers  v.  State.  45  Tex.  Cr.  189,  75  S.  W.  300,  hold- 
ing on  trial  for  slander  that  the  court  cannot,  over  the  objection 
of  the  prosecutrix,  order  her  examination  by  physicians  to  ascertain 
whether  her  private  parts  had  been  penetrated  by  a  male  organ. 

On  Trial  for  Slander,  Where  the  Prosecution  Proves  the  Slanderoua 
Words  alleged  in  the  information,  it  is  not  error  to  permit  proof  of 
whole  conversation,  though  portions  of  it  were  not  alleged  in  the 
information. 

Distinguished  in  Boberts  ▼.  State,  51  Tex.  Cr.  28,  29,  100  S.  W.  151, 
holding  fatal  variance  between  information  for  slander  which  alleged 
that  defendant  said,  ''Old  Cook's  folks  are  nothing  but  a  set  of 
whores,"  and  proof  that  defendant  made  an  exception  to  Bud  Cason's 
wife. 

In  Slander  Evidence  is  Admissible  That  Sabseqnently  to  slander 
alleged  defendant  used  similar  language  to  third  parties  in  regard  to 
prosecutrix. 

Beaffirmed  in  Stayton  v.  State,  46  Tex.  Cr.  207,  108  Am.  St.  Bep. 
988,  78  S.  W.  1071. 

39  Tex.  Or.  9&-109,  73  Am.  St  Bep.  904,  45  S.  W.  147,  8QX7IBES  v. 
STATE. 

Indictment  for  Libel  is  Sufficient  Without  Dmuendo  Where  induce- 
ment is  set  out,  and  colloquium  which  sets  out  instrument  complained 
of  without  explanatory  averments,  and  which  further  sets  out  that 
such  publication  is  libelous  under  statute  in  two  named  respects. 

Approved  in  Smith  v.  State,  39  Tex.  Cr.  321,  45  S.  W.  1013,  sus- 
taining indictment  setting  out  colloquium  and  innuendo;  dissenting 
opinion  in  Mankins  v.  State,  41  Tex.  Cr.  673,  57  S.  W.  954,  majority 
holding  allegation  of  tendency  to  disgrace  unnecessary. 

Denied  in  Mankins  v.  State,  41  Tex.  Cr.  668,  57  S.  W.  952,  holding 
allegation  of  tendency  to  disgrace  unnecessary. 

While  the  Matter  of  Placing  a  Witness  Under  the  Bule  is*  much 
in  the  discretion  of  court,  still,  when  the  rule  is  invoked,  all  witnesses 
should  be  placed  under  it  unless  for  some  good  reason. 

See  note,  131  Am.  St.  Bep.  803. 

As  to  Liability  for  Imputing  Grime  to  a  Candidate  for  Office. 
See  notes,  87  Am.  St.  Bep.  70;  86  Am.  St.  Bep.  754. 

Miscellaneous. — Cited  in  State  v.  Fuller,  34  Mont.  22,  85  Pac.  372, 
8  L.  B.  A.  (n.  s.)  762,  to  point  that  evidence  obtained  by  taking 
off  shoes  of  defendant,  charged  with  murder,  against  his  consent, 
and  comparing  them  with  footprints  leading  from  place  of  crime,  is 
admissible. 
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S9  T«z.  Or.  109-114,  44  8.  W.  1007,  OAOLE  T.  RATE. 

If  Indlctmeiit  for  Totgnj  8«t8  Cat  Instrument  not  ordinarilj  used 
in  eommereial  transaetionB,  but  contrBctual  in  form  and  depending^ 
upon  eztrinsie  facts  to  create  liability,  extrinsic  facts  most  be  averred 
in  indictment. 

Approved  in  Wilson  ▼.  State  (Tex.  Cr.),  75  S.  W.  504,  Head  v. 
State  (Tex.  Cr.),  72  S.  W.  394,  Davis  v.  State  (Tex.  Cr.),  69  S.  W. 
74,  Belden  v.  State,  50  Tex.  Cr.  567,  99  S.  W.  563,  Williams  v.  3tate, 
47  Tex.  Cr.  606,  85  S.  W.  801,  Joiner  v.  State,  46  Tex.  Cr.  411,  80  8. 
W.  532,  and  Huckaby  v.  State,  45  Tex.  Cr.  581,  108  Am.  St.  Bep.  975, 
78  8.  W.  943,  all  following  rule;  Scott  v.  State,  40  Tex.  Cr.  107,  48  S. 
W.  524,  holding  averments  regarding  order  on  one  engaged  in  letting 
rooms  sufficient;  Lynch  v.  State,  41  Tex.  Cr.  211,  53  S.  W.  694,  indict- 
ment for  forgery  of  cotton  receipt  should  explain  meaning  of  weigh- 
er's figures;  Black  v.  State,  42  Tex.  Cr.  586,  61  S.  W.  479,  applying 
rule  to  indictment  for  forging  receipt  of  money  paid  on  a  note; 
Glenn  v.  State  (Tex.  Cr.),  65  S.  W.  370,  holding  indictment  bad  where 
obligation  of  one  person  is'  alleged  to  be  joint. 

Distinguished  in  Bubis  v.  State,  50  Tex.  Cr.  178,  95  S.  W.  121, 
holding  where  instrument  set  out  is  the  subject  of  forgery  without 
any  innuendo  averments  that  such  instrument  does  not  require  ex- 
planatory averments;  Beasley  v.  State,  39  Tex.  Cr.  689,  47  S.  W. 
991,  holding  bill  of  lading  alleged  to  have  been  forged  did  not 
require  explanatory  averments*. 

39  Tex.  Or.  115-119,  44  S.  W.  19,  DTTNGAN  ▼.  STATE. 

To  Bender  Statements  or  Declaratlona  of  One  Oon^pirator  admis- 
sible against  co-conspirator,  conspiracy  must  be  shown,  and  that  it 
was  then  pending,  and  that  such  statements  or  declarations'  were  in 
furtherance  of  common  design. 

Approved  in  Newton  v.  State,  41  Tex.  Cr.  613,  56  S.  W.  65,  un- 
authorized ventures  by  others  to  purchase  witness  are  not  admissible 
as  showing  coni»piracy. 

Where  a  Husband  la  Under  Indictment  for  Same  Offense  for  which 
defendant  is  on  trial,  and  the  cause  is  still  pending  against  the 
husband  and  he  has  not.  testified  in  the  case,  his*  wife  is  not  a  compe- 
tent witness  in  behalf  of  the  state  against  the  defendant  on  trial. 

Approved  in  Bowmer  v.  State,  55  Tex.  Cr.  421,  116  8.  W.  800, 
following  rule;  Hardin  v.  State,  51  Tex.  Cr.  562,  103  S.  W.  402, 
holding  upon  trial  for  murdsr  where  defendant's  brother  had  testi- 
fied that  he  killed  deceased,  that  it  was  error  to  preclude  the  testi- 
mony of  the  wife  of  said  witness*  indicating  that  her  husband  did  the 
killing. 

An  Accomplice  cannot  be  Oorroborated  by  Proving  IStatementa 
made  by  him  in  the  absence  of  the  party  against  whom  he  is  test!* 
fying. 

Approved  in  Spencer  v.  State,  52  Tex.  Cr.  292,  106  S.  W.  387,  fol- 
lowing rule. 

S9  Tez.  Or.  120-121,  44  8.  W.  1108,  EZ  PABTE  SNYDEB. 

Unless  Becord  on  Appeal  in  Habeas  Corpus  shows  affirmatively 
that  relator  is  in  custody  in  jail,  appeal  will  be  dismissed. 

Approved  in  Ex  parte  Patterson  (Tex.  Cr.),  56  8.  W.  912,  reaffirm^ 
ing  rule;  Ex  parte  McMinn  (Tex.  Cr.),  63  S.  W.  322,  dismissing 
appeal  where  defendant  released  on  recognizance;  Ex  parte  Brown, 
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43  Tez.  Ct.  46,  64  S.  W.  250^  dismissing  appeal  not  alleging  defendant 
has  been  continuously  in  sheriff's  custody.  i 

S9  Tez.  Or.  126-128,  44  S.  W.  1109,  8HEE(K>0  v.  STATE. 

Appeal  will  be  Dlamlssed  Where  Becord  fails  to  show  that  notice 
of  aj^peal  was  given  in  court  below,  and  nunc  pro  tunc  entry  of 
notice  in  trial  court  while  appeal  is  pending  does  not  remedy  defect. 

Approved  in  Dement  v.  State,  39  Tex.  Cr.  277,  45  S.  W.  918,  re- 
fusing to  delay  appeal  to  perfect  record  by  judgment  nunc  pro 
tunc. 

3d  Tex.  Or.  134-136,  45  8.  W.  677,  STBEET  v.  STATE. 

In  Order  That  One  may  Become  Accessory  to  Orime,  he  must  give 
some  personal  help  to  offender  in  order  that  he  may  evade  arrest  or 
trial. 

Approved  in  Dent  ▼.  State,  43  Tex.  Cr.  149,  65  S.  W.  633,  holding 
defendant  accessory  where  he  attempted  to  release  principal  by 
forged  pardon. 

Indictment  Oharging  One  as  Accessory  to  Burglary  should  charge 
his  knowledge  that  parties  charged  with  burglary  had  committed 
offense,  and  set  forth  act  or  acts  done  which  made  him  accessory 
to  crime. 

Reconciled  in  Gann  v.  State,  42  Tex.  Cr.  134,  57  S.  W.  837,  hold- 
ing it  unnecessary  to  set  out  the  acts  of  aid.  Distinguished  in 
Woods  ▼.  State  (Tex.  Cr.),  60  S.  W.  245,  holding  indictment  for 
accessory  to  theft  need  not  set  forth  the  aid  rendered  principal  in 
escaping. 

39  Tez.  Or.  137-140,  45  8.  W.  679,  BUTHEBFOBD  v.  STATE. 

Legislature  by  Licenaing  Oame  of  Ten-plus  authorized  players 
to  wager  alley-fees  on  game,  and  no  law  is  violated  by  betting  upon 
that  or  other  licensed  games,  article  388  of  Penal  Code  being  repealed 
by  implication  as  to  such  games. 

Approved  in  Wright  ▼.  State,  41  Tex.  Cr.  201,  53  S.  W.  641,  holding 
legislature  was  authorized  to  levy  occupation  tax  on  pool-table  run 
for  profit  in  connection  with  saloon;  Hill  v.  State  (Tex.  Cr.),  66  S. 
W.  555,  holding  Penal  Code  of  1895,  article  388,  prohibiting  betting 
at  ten-pin  alleys,  repealed  by  General  Laws  of  1897  (Called  Sees.), 
page  51,  subdivision  19,  levying  occupation  tax  thereon;  Harris  v. 
State,  43  Tex.  Cr.  409,  66  S.  W.  565,  holding  no  conviction  possible 
for  betting  on  ten-pins  prior  to  act  of  1901.  See  note,  88  Am.  St. 
Bep.  277,  292. 

Distinguished  in  Blades  t.  State  (Tex.  Cr.),  66  S.  W.  565,  sustaining 
conviction  as  being  under  the  act  of  1901,  and  not  affected  by 
previous  laws. 

39  T«x.  Or.  142-143,  46  &  W.  490,  OAMP  v.  STATE. 

After  Judgment  Nlii  on  Forfeited  Becognlzance,  where  original  an- 
swer of  sureties  was  general  demurrer  and  denial,  it  is  not  error  for 
court  to  refuse  to  permit  withdrawal  thereof  and  substitution  of 
amended  original  answer  termed  "plea  in  abatement,''  it  appearing 
that  latter  was  filed  and  considered  by  court. 

Beaffirmed  in  Camp  v.  State,  39  Tex.  Cr.  144,  45  S.  W.  491. 
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39  Ttec  Cr.  145-147,  46  S.  W.  578,  OBOTTCH  ▼.  STATE. 

Owner  of  Iiand  Oondemned  for  Pulflic  Boad  cannot  disregard  order 
of  commissioner's  court  establishing  same,  and  obstract  or  close  same, 
though  he  has  been  allowed  no  damage  or  compensation,  and  thougb 
he  acts  under  advice  of  attorney  that  said  order  is  void. 

Approved  in  Ehilers  v.  State,  44  Tex.  Cr.  157,  69  S.  W.  148,  follow- 
ing rule;  Kelly  v.  State,  46  Tex.  Cr.  32,  80  S.  W.  383,  holding  defend- 
ant who  was  charged  with  obstructing  a  public  road  willfully,  could 
not  plead  good  faith  because  he  was  not  legally  notified  of  the  peti- 
tion asking  the  road  be  established,  when  he  bad  actual  notice  of  the 
proceedings  of  commissioner's  court  with  reference  thereto;  Ward  v. 
State,  42  Tex.  Cr.  436,  437,  60  S.  W.  757,  holding  failure  of  order  to 
show  damages  were  allowed  does  not  defend  obstruction;  dissenting 
opinion  in  Ward  v.  State,  42  Tex.  Cr.  439,  60  S.  W.  759,  majority  hold- 
ing legal  advice  that  road  was  not  legally  public  does'  not  justify 
obstruction;  Karney  v.  State  (Tex.  Cr.),  62  S.  W.  755,  holding  defend- 
ant's belief  as  to  location  of  road  line  immaterial  where  he  was 
present  when  surveyed. 

Distinguished  in  dissenting  opinion  in  Ward  v.  State,  42  Tex.  Cr. 
438,  60  8.  W.  758,  majority  holding  failure  of  order  to  show  damages 
were  allowed  does  not  defend  obstruction. 

If  Owner  of  Land  Condemned  by  Oommlssioner's  Court  for  Public 
Purposes  is  not  satisfied  with  damages  awarded  by  such  court  he  has 
his  remedy  by  appeal^ 

Approved  in  Asher  v.  Jones  County,  29  Tex.  Civ.  356,  68  S.  W.  553, 
holding  where  owner  failed  to  appear  and  assert  any  claim  and  no 
compensation  was  allowed  by  commissioner's  court  that  the  order  es- 
tablishing the  road  over  the  land  was  not  thereby  rendered  void. 

39  Tez.  Or.  147-152,  45  S.  W.  589,  FENDBICK  ▼.  STATR 

Where  Facts  Baisa  Questioa  as  to  Three  Degrees  of  Murder,  it  is 
error  to  refuse  to  charge  upon  murder  in  second  degree. 

Followed  in  O'Neal  v.  State  (Tex.  Cr.),  45  S.  W.  593. 

On  Trial  of  a  Negro  for  Murder  of  WMte  Man  It  is  Proper  to  ask 
juror  if  he,  under  the  facts  and  circumstances',  would  render  the  same 
verdict  in  a  case  where  a  white  man  killed  a  negro. 

Approved  in  Irvine  v.  State,  55  Tex.  Cr.  348,  116  S.  W.  592,  holding 
upon  trial  for  a  violation  of  local  option  that  there  was  no  error  in 
allowing  state  to  ask  jurors  whether  they  had  any  prejudice  against 
witness  who  had  been  employed  by  sheriff  to  hunt  up  local  option 
violations;  Moore  v.  State,  52  Tex.  Cr.  339,  107  S.  W.  542,  arguendo. 

If  Defendant  was  Laboring  Under  Excitement  on  Account  of  Insult 
to  wife,  but  was  capable  of  cool  reflection  and  was  cool  enough  to 
form  intent  to  kill  upon  malice,  killing  is  murder  in  second  degree  on 
implied  malice. 

See  note,  5  L.  B.  A.  (n.  s.)  812. 

Miscellaneous. — O'Neal  v.  State  (Tex.  Cr.),  45  S.  W.  592,  referred 
to  as  a  companion  case;  Fendrick  v.  State  (Tex.  Cr.),  66  S.  W.  627^ 
referring  historically  to  former  appeal. 

39  Teoc.  Cr.  152-161,  45  8.  W.  696,  CLABE  v.  STATE. 

Testimony  as  to  Experiments  on  the  Ground  made  under  circum- 
stances nearly  approximating  the  evidence  is  admissible. 

Approved  in  Schauer  v.  State  (Tex.  Cr.),  60  S.  W.  251,  holding 
error  to  exclude  evidence  of  experiments  under  circumstances  approxi- 
mating evidence. 
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On  a  Trial  for  AManlt  With  Intent  to  Bape,  it  is  not  competent  to 
prove  by  a  third  party  witness,  as  ori^nal  evidence,  that  on  the  day 
of  the  assault  the  prosecutrix  had  picked  out  and  identified  the  de- 
fendant. 

Distinguished  in  Turman  v.  State,  50  Tex.  Gr.  12,  95  S.  W.  535, 
holding  where  on  cross-examination  defense  asked  prosecutrix  whether 
she  made  any  reply  when  the  sheriff  asked  her  to  be  certain  whether 
defendant  was  right  man,  and  that  she  made  no  reply,  and  that  state 
was  permitted  to  show  in  rebuttal  that  prosecutrix  had  fainted  and 
could  not  reply,  that  all  this  testimony  was  inadmissible. 

Miscellaneous. — ^Farmer  v.  State  (Tex.  Or.),  45  S.  W.  701,  referred* 
to  as  a  companion  case. 

39  Tex.  Or.  161-176,  46  S.  W.  697,  SHAW  v.  STATE. 

Under  Article  707,  Oode  of  Criminal  Procedure,  when  proper  affi- 
davit is  made,  it  is  mandatory  upon  court  to  grant  severance  of  trials 
of  codefendants,  and  refusal  is  not  justified  by  statement  of  prose- 
cuting attorney  that  state  will  use  nonpetitioning  defendant  as  wit- 
ness. 

Approved  in  Grooms  v.  State,  40  Tex.  Cr.  328,  50  S.  W.  371,  holding 
state  may  answer  claim  for  severance  by  proving  transactions  dis- 
tinct; Brown  v.  State,  42  Tex.  Cr.  184,  58  S.  W.  133,  holding  refusal 
to  try  codefendant  first  not  error  where  dismissal  made  as  to  him. 

Reconciled  in  dissenting  opinion  in  Brown  v.  State,  42  Tex.  Cr.  188, 
58  S.  W.  135,  majority  holding  refusal  to  try  codefendant  first  not  error 
where  dismissal  mado  as  to  him. 

Distinguished  in  Anderson  y.  State,  56  Tex.  Cr.  370,  120  S.  W.  468, 
holding  in  order  to  entitle  a  defendant  to  a  severance  that  the  evi- 
dence must  show  that  he  could  be  convicted  as  principal  accomplice 
or  accessory  for  the  offense  for  which  he  is  tried;  Oates  v.  State,  48 
Tex.  Cr.  134,  86  S.  W.  770,  holding,  where  upon  motion  by  defendant 
for  a  severance  from  his  codefendant,  the  state  answered  that  the 
latter  had  entered  into  an  agreement  with  the  state  to  testify  against 
defendant,  that  there  was  no  error  in  overruling  the  motion. 

Affidavit  for  Severance  of  Trials  of  Oodefendants  should  state  posi- 
tively that  testimony  of  his  codefendant  is  material  to  affiant's  de- 
fense. 

Approved  in  Bocha  v.  State,  43  Tex.  Cr.  172,  173,  63  S.  W.  1019, 
holding  first  on  docket  properly  tried  first  where  codefendant  makes 
affidavit  that  testimony  is  not  material. 

39  Tez.  Or.  179-182,  73  Am.  St.  Bep.  918,  46  &  W.  676^  OLABE  v. 
STATE. 

Wbere,  on  Trial  Under  Information  Oontaining  Three  Oonnts,  two 
for  rape  and  one  for  incest,  evidence  for  state,  consisting  mainly  of 
testimony  of  prosecutrix,  raises  only  case  of  incest,  court  should  in- 
struct on  accomplice  testimony  as  to  her  evidence. 

Approved  in  State  v.  Kellar,  8  N.  D.  564,  73  Am.  St.  Bep.  777,  80 
N.  W.  477,  holding  consenting  female  is  accomplice.  See  note,  98 
Am.  St.  Bep.  178. 

Oontlnnance  Should  be  (Granted  Wbere  Testimony  of  Absent  Wit- 
ness is  material  and  due  diligence  has  been  used  to  secure  her 
attendance. 

See  note,  73  Am.  St.  Bep.  961. 
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In  ProBecutlon  for  Incait  StAtements  of  Prosecntrlz  to  Anotber 
Party,  the  day  after  the  oceurreneei  as  to  the  incestuous  act,  are  not 
admissible  to  corroborate  her. 

Approved  in  Pridemore  ▼.  State,  53  Tex.  Cr.  523,  111  8.  W.  157, 
following  rule;  Gillespie  v.  State,  49  Tex.  Cr.  531,  93  S.  W.  557,  hold- 
ing in  prosecution  for  incest  that  testimony  of  prosecutrix  that  she 
told  her  mother  and  brother  about  the  transaction  should  have  been 
excluded. 

Incest  may  be  Committed  Between  Illegitimate  BeUUons  within 
degrees  within  which  they  are  prohibited  from  marrying. 

See  note,  111  Am.  St.  Bep.  21. 

In  Incest  Evidence  of  Relation  of  Parties  must  be  Clear. 

See  note,  111  Am.  St.  Bep.  30. 

39  Tex.  Cr.  184-190,  45  S.  W.  495,  BABNB8  v.  STATE. 

Where  Case  of  Assault  With  Intent  to  Murder  is  one  in  which  ad- 
versary uses  deadly  weapon  in  deadly  manner,  court  need  not  charge 
upon  previous  threats  of  prosecutor. 

Beaffirmed  in  Spangler  v.  State,  42  Tex.  Cr.  247,  61  S.  W.  319. 

In  Cases  of  Assault  upon  Person,  Except  Asji^nlt  to  Bape,  communi- 
cated threats  can  serve  but  two  purposes,  first,  to  solve  the  probability 
as  to  who  began  the  violence,  second,  to  give  character  to  or  intensify 
an  act  of  the  adversary. 

Approved  in  Fielding  v.  State,  48  Tex.  Cr.  335,  87  S.  W.  1045,  fol- 
lowing rule. 

39  Tex.  Cr.  190-193,  46  S.  W.  709,  McQEE  v.  STATE. 

When  Sense  is  Clear,  Neither  Incorrect  Orthography  nor  ungram- 
matical  language  will  render  verdict  illegal  or  void. 

Approved  in  Gaines  v.  State  (Tex.  Cr.),  77  S.  W.  12,  Bryant  v. 
State,  54  Tex.  Cr.  07,  111  S.  W.  1010,  and  Bain  v.  State,  46  Tex.  Cr. 
100,  79  S.  W.  815,  all  following  rule;  Garza  ▼.  State  (Tex.  Cr.),  47 
S.  W.  984,  fact  that  verdict  is  spelled  "guily"  or  "guity"  is  immaterial; 
Augustine  v.  State,  41  Tex.  Cr.  70,  96  Am.  St.  Bep.  765,  52  S.  W.  80, 
sustaining  verdict  in  which  "penitentiary"  was  spelled  "peintentiary" ; 
Whitley  v.  State  (Tex.  Cr.),  56  S.  W.  70,  where  jury  misspelled  word 
"guilty." 

39  Tex.  Cr.  193-195,  45  S.  W.  693,  EX  PARTE  WEIGHT. 

Miscellaneous.— Cited  in  Williams  ▼.  State,  53  Tex.  Cr.  400,  110  S. 
W.  64,  to  "point  where  upon  aj^eal  from  conviction  in  misdemeanor 
case,  the  contention  of  appellant  that  offense  was  graded  and  de- 
pended upon  value  of  property  alleged  to  have  been  injured  was*  for 
first  time  raised  in  appellant's  brief  and  was  not  called  to  attention 
of  trial  court,  same  could  not  be  considered  on  appeal. 

39  Tex.  Cr.  19&-199,  45  S.  W.  573,  HUBST  v.  STATE. 

Indictment  for  Swindling  by  False  Bepresentationa  concerning  a 
collecting  agency  is  insufficient  where  it  does  not  appear  the  defend- 
ant has  any  connection  with  such  agency. 

Approved  in  People  v.  White,  7  Cal.  Ap.  102,  93  Pac.  685,  follow- 
ing rule. 

In  Information  or  Indictment  for  Swindling,  the  Transaction  con- 
stituting the  fraudulent  pretense  must  be  fully  averred. 

Approved  in  Doxey  v.  State,  47  Tex.  Cr.  506,  84  8.  W.  1062,  Hunter 
▼.  State,  46  Tex.  Cr.  505,  81  S.  W.  732,  both  following  rule. 
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39  Tez.  Or.  199-200,  46  a  W.  570,  BOEDSB  v.  8TATB. 

Dim  Wlio,  Having  Ban  Cnstodj  of  House  m  Sexraat  of  Owno; 
takes  goods  therefrom  with  criminal  intent,  is  goiltj  of  theft,  not 
embezzlement. 

Approved  in  Dnncan  t.  State,  49  Tex.  Cr.  153,  91  8.  W.  574,  follow- 
ing rule;  Crook  t.  State,  39  Tex.  Cr.  253,  45  8.  W.  721,  applying  rule 
to  possession  of  horse;  Bennels  v.  State  (Tex.  Cr.),  47  S.  W.  470, 
ownership  is  properly  alleged  in  owner  although  premises'  in  charge 
of  servant  or  clerk;  Gosler  v.  State  (Tex.  Cr.),  56  8.  W.  51,  defend- 
ant's appropriation  of  a  stray  horse  after  it  has  been  in  his  possession 
for  some  time  will  not  bnstain  conviction  for  theft.  See  note,  87  Am. 
St.  Bep.  33. 

Distinguished  in  Bismark  v.  State,  45  Tex.  Cr.  60,  73  S.  W.  967, 
holding  that  party  who  misappropriated  goods  intrusted  to  him  by 
his  brother  is  not  guilty  of  theft. 

39  Tex.  Or.  200-203,  46  8.  W.  489,  BAMBY  v.  STATE. 

On  Trial  for  Keeping  Disorderly  House,  proof  of  reputation  of  same, 
while  admissible,  is  alone  insufficient  to  establish  offense. 

Approved  in  Morse  v.  State  (Tex.  Cr.),  47  S.  W.  990,  reversing 
conviction  for  keeping  a  disorderly  house  because  of  insufficient  evi- 
dence. 

Under  Penal  Code,  Article  859,  a  Disorderly  House  can  be  kept, 
although  it  is  shown  that  but  one  prostitute  inhabited  the  house. 

Approved  in  Bates  v.  State,  45  Tex.  Cr.  422,  76  8.  W.  463,  arguendo. 

39  Tez.  Or.  204-230,  45  8.  W.  581,  HABBELL  v.  STATE. 

While  Threats  of  Deceased  Against  Ufe  of  Defendant  made  prior 
to  homicide  may  be  admissible  as  part  of  res  gestae,  comments  of  de- 
fendant thereon  when  informed  thereof  are  not. 

Approved  in  Bed  v.  State,  39  Tex.  Cr.  422,  46  8.  W.  412,  holding 
statement  of  desire  to  leave  neighborhood  to  avoid  trouble  inadmis- 
sible. 

Charge  Is  Sufficient  In  Trial  for  Murder  that  malice  is  condition  of 
mind  which  shows  heart  regardless  of  social  duty,  and  fatally  bent  on 
mischief,  existence  of  which  is  inferred  from  acts  committed  or  words 
spoken. 

Approved  in  Connell  v.  State,  46  Tex.  Cr.  262,  81  8.  W.  747,  and 
Patterson  v.  State  (Tex  Cr.),  60  8.  W.  560,  both  reaffirming  rule; 
Stevens  v.  State,  42  Tex.  Cr.  176,  59  8.  W.  550,  sustaining  charge 
giving  substantial  elements  of  malice;  Cain  v.  State,  42  Tex.  Cr.  217, 
59  8.  W.  279,  disbenting  opinion,  majority  holding  charge  sufficiently 
clear  and  explicit. 

Where  Theory  of  Manslaughter  is  Predicated  on  Insults  of  deceased 
offered  defendant's  wife,  charge  of  court  is  amply  broad  when  it  avers 
such  predicate  and  all  contributory  facts  and  circumstances. 

Approved  in  Swanner  v.  State  (Tex.  Cr.),  58  8.  W.  74,  sustaining 
charge  directing  ^  verdict  of  manslaughter  if  defendant  aroused  by 
adequate  cause. 

A  Charge  of  Court  must  be  Considered  as  a  Whole. 

Approved  in  Green  ▼.  State,  52  Tex.  Cr.  47,  105  S.  W.  207,  follow- 
ing rule. 

If  It  be  Made  to  Appear  to  Court  on  Appeal  that  examination  of 
witness  by  trial  judge  was  calculated  to  prejudice  the  rights  of  ap- 
pellant, the  case  will  be  reversed. 
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Approved  in  Gables  ▼.  State  (Tez.  Or.),  68  S.  W.  288,  refusing  to 
reverse  conviction  because  of  examination  of  witnesses  by  trial  judge 
where  it  did  not  appear  that  defendant  was  prejudiced  thereby. 

39  Tez.  Or.  282>238,  45  B.  W.  696,  TODD  v.  STATE. 

Indictmoit  Breast  Under  Article  791,  Penal  Oode*  for  willfully 
injuring  a  house,  need  not  allege  "that  the  injury  does  not  come  within 
the  description  of  any  of  the  offenses  against  property  otherwise  pro- 
vided for  by  this  code." 

Approved  in  Adams  v.  State,  47  Tex.  Gr.  37,  81  S.  W.  963,  following 
rule. 

Indictment  for  WlUfoUy  Injuring  a  Certain  Room,  brought  under 
provisions  of  article  791,  to  be  sufficient,  must  allege  the  nature  and 
character  of  the  injury  done. 

Approved  in  Craighead  v.  State,  55  Tex.  Cr.  387,  117  8.  W.  128, 
following  rule;  Price  v.  State,  49  Tex.  Cr.  344,  92  S.  W.  811,  holding 
information  sufficient  on  motion  to  quash  which  alleged  the  injury 
to  consist  in  knocking  down  and  removing  lumber  of  certain  house  of 
the  value  of  one  hundred  dollars. 

39  Tez.  Or.  233-236,  45  S.  W.  594,  CBUTCHEB  v.  STATE. 

Information  for  Playing  Cards  in  Pabllc  Place,  to  wit,  "J.  S.  May* 
field,  Sr.'s,  pasture  about  340  yards  from"  certain  railroad  depot,, 
giving  only  length  of  east  and  west  lines  of  such  pa&ture,  is  insuffi- 
ciently definite  as  to  locus  in  quo. 

Approved  in  Hankins  v.  State  (Tex.  Cr.),  72  S.  W.  192,  holding 
place  where  game  was  played  must  be  set  out  and  described  as  a 
public  place;  McCarley  v.  State  (Tex.  Cr.),  51  S.  W.  373,  instance 
where  information  charging  the  playing  in  a  cedar  brake  in  certain 
pasture  was*  held  insufficient. 

39  Tex.  Cr.  236-240,  45  8.  W.  668,  CADT  V.  STATE. 

To  Constitute  Tlieft  Fraudulent  Intent  most  be  Formed  at  the  very 
time  of  the  taking;  without  this,  no  subsequent  appropriation  would 
be  theft. 

See  note,  88  Am.  St.  Bep.  602. 

39  Tex.  Cr.  240-242,  45  S.  W.  571,  BABBT  v.  STATE. 
What  Constitutes  Lottery  Under  Article  373,  Penal  Coda 
Approved  in  Grant  v.  State,  54  Tex.  Cr.  406,  130  Am.  St.  Rep.  897^ 
112  S.  W.  1069,  21  L.  R.  A.  (n.  s.)  876,  holding  where  defendants 
had  distributed  prizes  by  chance  according  to  a  specified  scheme  de> 
pendent  upon  chance  that  the  same  was  a  lottery;  Risien  v.  State,  44 
Tex.  Cr.  416,  71  S.  W.  975,  holding  lottery  to  be  game  of  chance  on 
part  of  ticket  holders,  and,  on  part  of  a  keeper,  a  game  of  both  chance 
and  skill. 

39  Tez.  Cr.  245-251,  45  8.  W.  714,  BALDWIN  T.  STATE. 

Party  Who  has  Previously  Been  Convicted  of  Same  Offense,  and 
who  has  not  paid  his  fine  and  costs,  but  is  under  convict  bond  for  its 
payment,  is  incompetent  as  a  witnebs. 

Approved  in  Watson  v.  State,  48  Tex.  Cr.  540,  89  S.  W.  ^71,  follow- 
ing rule. 

The  Matter  of  Placing  Witness  Under  Bnle  Is  Within  the  Dlscretioa 
of  the  court  and  will  not  be  revised  unless  an  abuse  of  the  discretion 
Is  shown. 
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Approved  in  Oreen  ▼.  State,  49  Tez.  Cr.  M8,  9S  S.  W.  1061,  follow- 
log  rule. 

A  Purported  Statament  of  Facts  Which  has  Keitb«r  Been  Approved 
by  the  judge  nor  filed  by  the  clerk  is  entitled  to  and  will  receive  no 
consideration  on  appeal  unless  proper  and  sufficient  diligence  to  ob- 
tain the  same  is  shown  by  affidavits  of  the  parties. 

Approved  in  Mundine  v.  State/  50  Tex.  Gr.  97,  97  S.  W.  492,  follow- 
ing rule. 

99  T«x.  Or.  252-253,  45  S.  W.  720,  OBOOK  v.  STATE. 

Possession  of  a  Horse  by  Servant  Who  was  plrected  by  his  em- 
ployer to  go  to  pasture  and  get  the  horse,  was  the  possession  of  the 
master,  and  could  not  legally  be  adverse  to  his  master. 

See  note,  88  Am.  St.  Bep.  581. 

89  Tez.  Or.  254-257,  46  S.  W.  810,  FBICKIE  ▼.  STATE. 

Indictment  for  Violating  Local  Option  need  'not  state  quantity  nor 
kinds  of  liquors  sold. 

Approved  in  Wilson  v.  State  (Tex.  Cr.),  55  S.  W.  68,  indictment 
need  not  allege  kind  of  intoxicating  liquor  sold. 

Oonrt  wlU  Assume  That  Notices  of  Iiocal  Option  Election  were 
posted  in  absence  of  affirmative  proof  by  defendant  to  contrary. 

Approved  in  Keller  v.  State,  46  Tex.  Cr.  590,  81  S.  W.  1215,  holding 
that  presumption  is  that  local  option  election  is  regular  until  over- 
come by  affirmative  evidence  that  it  was  not;  Ex  parte  Conley  (Tex. 
Cr.),  75  S.  W.  301,  failure  to  post  one  of  five  notices  for  requisite 
number  of  days  invalidates  local  option  election;  Norman  v.  Thomp- 
son, 30  Tex.  Civ.  538,  539,  72  S.  W.  64,  66,  holding  where  one  of  five 
notices  of  holding  a  local  option  election  was  only  posted  nine  in- 
stead of  twelve  days  prior  thereto,  but  voters  had  actual  notice  of  the 
election,  that  the  election  was  not  rendered  void  thereby. 

Issue  as  to  Whether  or  not  Local  Option  Election  Notices  were 
posted  should  be  submitted  to  jury. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  242,  96  S.  W.  21, 
and  Wiginton  v.  State,  51  Tex.  Cr.  493,  102  S.  W.  1124;  both  following 
rule;  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W.  302,  failure  to  post  one  of 
^ye  notices  for  requisite  number  of  days  invalidates  local  option  elec- 
tion; Nelson  v.  State  (Tex.  Cr.),  75  S.  W.  502,  503,  where  evidence  is 
conflicting  as'  to  whether  notices  of  local  option  election  were  posted, 
question  is  for  jury. 

39  Tex.  Or.  257-261,  46  S.  W.  694,  GUINN  T.  STATE. 

Statute  Authorizes  Oonfesslon  of  Defendant  made  after  warning, 
to  be  used  against  him,  but  warning  that  any  statements  he  may  make 
may  be  used  for  or  against  him  will  not  render  confession  admissible. 

Approved  in  Glover  v.  State  (Tex.  Cr.),  76  S.  W.  466,  Adams  v. 
State,  48  Tex.  Cr.  92,  122  Am.  St.  Bep.  733,  86  8.  W,  334,  Chiin  v. 
State  (Tex.  Cr.),  50  S.  W.  350,  Unsell  v.  State,  39  Tex.  Cr.  331,  45  S. 
W.  1023,  Pryor  v.  State,  40  Tex.  Cr.  645,  51  S.  W.  375,  and  McVeigh 
V.  State,  43  Tex.  Cr.  19,  62  S.  W.  757,  all  reaffirming  rule;  Hill  v. 
State  (Tex.  Cr.),  70  S.  W.  754,  holding  wi^rning  that  any  statement 
made  might  be  used  against  him  is  sufficient  predicate  without  tell- 
ing him  that  he  has  a  legal  right  to  refuse  to  answer;  Perry  v.  State, 
42  Tex.  Cr.  542,  61  S.  W.  401,  holding  where  prisoner  a  mere  boy, 
warning  a  day  before  should  be  repeated.  See  note,  18  L.  B.  A.  (n. 
s.)  824. 
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It  i»  Proper  for  Oonri  to  Oharf*  J^ixy  that  defendant'!  failure  to 
testifj  in  his  own  behalf  cannot  be  eonsidered  ae  eixcnmstanee 
against  him,  nor  be  disenseed  bj  jnrj  in  their  deliberations. 

Approved  in  Unbell  v.  State  (Tex.  Gr.),  45  S.  W.  902,  Parker  ▼. 
State,  40  Tex.  Cr.  1^,  49  S.  W.  82,  and  Pearl  v.  State,  43  Tex.  Cr. 
196,  63  S.  W.  1017,  all  reaffirming  rule. 

SB  Tez.  Or.  262>266v  45  a  W.  812,  PABKE&  v.  STATE. 

Where  Defendant's  Counsel  First  Brings  Before  Jury  fact  that  de- 
fendant has  not  testified  and  need  not  testify,  it  is  not  error  for 
prosecuting  attorney  to  say,  *'That  is  true.  State  cannot  compel  him 
to  testify." 

Approved  in  State  v.  Williams,  28  Nev.  419,  82  Pae.  358,  applying 
rule  where  prosecuting  attorney,  in  reply  to  argument  of  defendant's* 
counsel  that  an  alleged  confession,  if  introduced,  would  have  been 
beneficial  to  accused,  stated  that  defendant  could  have  taken  the 
stand  and  testified  with  reference  to  such  confession;  Mathews  v. 
State,  41  Tex.  Cr.  101,  51  S.  W.  916,  refusing  to  reverse  where  remarks* 
of  prosecuting  attorney  regarding  previous  trial  were  in  response  to 
defendant's  argument;  Martin  v.  State,  41  Jex.  Cr.  246,  53  S.  W.  850, 
allowing  prosecuting  attorney  to  reply  to  argument  of  defendant  re- 
garding certain  suspicions;  Wilkerson  v.  State  (Tex.  Cr.),  57  S.  W. 
962,  holding  statement  that  defense  offered  no  witness  unobjection- 
able; Wade  V.  State,  43  Tex.  Cr.  212,  63  S.  W.  872,  holding  jury's 
discussion  unobjectionable  where  defendant's  witness  referred  to 
failure  to  testify. 

Reconciled  in  McCandless  v.  State,  42  Tex.  Cr.  660,  62  8.  W.  747, 
holding  independent  reference  by  state's  attorney  objectionable. 

Distinguished  in  Jackson  v.  State,  45  Fla.  40,  34  So.  243,  holding 
comment  on  defendant  failing  to  testify  constitutes  reversible  error 
even  though  it  be  made  in  disclaiming  the  intention  to  argue  certain 
conclusions  therefrom  and  not  in  urging  such  agreement. 

39  Tez.  Cr.  266-269,  45  S.  W.  809,  MOOBE  v.  STATE. 

Conviction  for  Crime  may  be  had  upon  Circumstantial  Evidence 
when  facts  shown  are  inconsistent  with  any  other  reasonable  hypoth- 
esis than  that  of  defendant's  guilt,  and  produce  reasonable  and  moral 
certainty  that  he  committed  offense. 

Approved  in  Boersh  v.  State  (Tex.  Cr.),  62  S.  W.  1060,  holding 
failure  to  require  that  accused  and  no  other  person  committed  crime 
unobjectionable. 

39  Tex.  Cr.  269-271,  45  8.  W.  702,  46  8.  W.  825,  WHITE  v.  STATE. 

On  Trial  for  Plasrlng  Cards  in  Public  Place,  charge  is  correct  that 
private  place  may  become  public  through  character  of  its  use,  as 
where  number  of  persons  congregate  there  for  purposes  of  amuse- 
ment. 

Approved  in  dissenting  opinion  in  Williams  v.  State,  42  Tex.  Cr. 
370,  371,  60  S.  W.  249,  majority  sustaining  indictment  for  playing  at 
house  commonly  resorted  to  for  gaming. 

39  Tex.  Cr.  271-279,  45  S.  W.  917,  DEMENT  v.  STATE. 

Fact  That  Judge  may  havo  Allowed  Ten  Days  after  adjournment 
to  file  statement  of  facts  and  entered  same  in  short  minutes,  does  not 
make  same  part  of  record  on  appeal  where  filed  after  term  time  and 
no  enabling  order  by  judge  appears. 
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Approved  in  Mazey  v.  State,  41  Tex.  Or.  556,  55  S.  W.  823,  holding 
Teeognisanee  ineffective  where  not  entered  of  record  daring  term; 
Pangbnm  t.  State  (Tex.  Cr.),  56  S.  W.  72,  refusing  to  admit  atate- 
ment  where  no  order  appeared;  Leggett  v.  State  (Tex.  Cr.),  65  S. 
W.  516,  refusing  to  consider  statement  filed  after  adjournment  where 
no  order  in  record  justified  filing. 

Affidavit  That  Court  Oranted  Ten  Days  after  adjournment  in  which 
to  file  statement  of  facts,  made  by  attorney  for  appellant,  does  not 
authorize  consideration  on  appeal  of  statement  filed  late. 

Approved  in  Auginano  v.  State  (Tex.  Cr.),  57  S.  W.  817,  holding 
error  to  refuse  request  for  order  permitting  filing  of  statement;  dis- 
benting  opinion  in  Cannon  v.  State,  41  Tex.  Cr.  494,  56  S.  W.  363, 
majority  admitting  statement  filed  late  when  due  diligence  shown. 

Appeal  will  not  be  Delayed  to  Perfect  Becord  below  by  entry  of 
judgment  nunc  pro  tunc  and  canying  same  into  final  records  of  court. 

Approved  in  Quarles  v.  State,  40  Tex.  Cr.  354,  50  S.  W.  458,  holding 
lower  court  cannot  at  subsequent  term  amend  record  by  entry  of 
nunc  pro  tunc  recognizance. 

It  la  I>nt3r  of  Oounael,  either  by  hearing  minutes  of  district  court 
read  or  by  reading  them  himself,  to  see  that  all  necessary  orders  to 
perfect  his  appeal  are  properly  entered,  and  it  is  no  excuse  that  clerk 
had  told  him  that  they  were  entered. 

Approved  in  McAvoy  v.  State  (Tex.  Cr.),  58  S.  W.  1011,  refusing 
to  consider  statement  where  counsel  believed  court  entered  order; 
Denton  v.  State,  42  Tex.  Cr.  429,  60  S.  W.  671,  refusing  to  consider 
statement  of  facts. 

30  T«x.  Or.  279-282,  73  Am.  St  Bep.  928,  46  8.  W.  911,  CLBMM0N8 
v.  STATE. 

Theft  from  Person  may  be  Committed  by  Fraudulently  Bnatchlng 
Money  from  owner's  possession  in  a  public  place  without  his  consent, 
and  so  suddenly  as  not  to  allow  time  for  resistance. 

See  note,  57  L.  B.  A.  437. 

Statute  Beqnlring  That  Property  Slionld  be  Privately  Taken,  to 
constitute  theft  from  person,  hasr  reference  to  manner  of  taking  from 
person,  and  not  to  place  where  taken. 

Approved  in  Black  v.  State,  52  Tex.  Cr.  10,  104  S.  W.  898,  where 
in  theft  from  person  money  taken  from  prosecutor's  pocket  while  he 
was  asleep  in  barber  shop,  defendant  at  time  telling  bystanders  that 
prosecutor  was  his  brother,  charge  that  taking  need  not  have  been 
done  in  concealed  manner  and  out  of  observation  of  others   is  proper. 

For  Purpose  of  Attacking  the  Credibility  of  a  Defendant  Witness, 
he  may  .be  asked  on  cross-examination  if  he  has  not  been  convicted 
of  a  felony,  and  whether  he  has  been  pardoned  or  not. 

See  note,  131  Am.  St.  Rep.  805. 

89  Tex.  Cr.  282--301,  46  S.  W.  1016,  46  &  W.  829,  HOLT  v.  8TATR 

Acts  and  Declarations  of  One  Shown  to  have  Been  Engaged  in  Con- 
spiracy to  commit  such  offense  are  admissible  in  evidence  notwith- 
standing such  co-conspirator  has  previously  been  acquitted. 

Approved  in  Musser  v.  State,  157  Ind.  441,  444,  61  N.  E.  7,  8,  State 
V.  Crofford,  133  Iowa,  482,  110  N.  W.  923,  and  Richards  v.  State,  53  Tex. 
Cr.  409,  110  S.  W.  437,  all  following  rule. 

Where  Evidence  of  Extiraneons  Crlmee  Admitted,  Court  Should 
Idmit  Effect  of  such  evidence. 

See  note,  62  L.  B.  A.  291,  353. 
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MibcellaneouB.—Cited  in  Parks  ▼.  State,  46  Tex.  Cr.  106,  79  S.  W. 
303,  to  point  that  where  court  submits  case  to  jury  on  an  indictment 
containing  several  counts  on  one  count,  such  submission  will  consti- 
tute an  election  on  part  of  state. 

88  Tez.  Cr.  301-309,  46  8.  W.  39,  HOLLET  v.  STATE. 
(General  Threats,  not  Directed  by  Name  to  Person  Killed,  and  not 

shown  by  other  evidence  to  have  embraced  him,  are  inadmissible  in 
trial  for  homicide. 

Approved  in  Holland  v.  State,  55  Tex.  Cr.  28,  115  S.  W.  49,  Puller 
T.  State,  54  Tex.  Cr.  456,  113  S.  W.  541,  Bradley  v.  State,  54  Tex. 
Cr.  55,  111  S.  W.  734,  Helvenston  v.  State,  53  Tex.  Cr.  638,  111  S.  W. 
961,  Earles  v.  State,  47  Tex.  Cr.  563,  85  8.  W.  3,  Morton  v.  State,  43 
Tex.  Cr.  536,  67  8.  W.  116,  McMahon  ▼.  State,  46  Tex.  Cr.  547,  81 
S.  W.  298,  all  following  rule;  Gregory  v.  State  (Tex.  Cr.),  48  S.  W. 
578,  refusing  general  threat  of  four  years  previous  not  directed 
against  defendant;  Gaines  v.  State  (Tex.  Cr.),  53  S.  W.  626,  refusing 
indefinite  threats  of  several  conversations  where  no  connection  be- 
tween conversations  was  shown;  Heffington  v.  State,  41  Tex.  Cr.  318, 
54  S.  W.  756,  rule  applies  also  to  threats  by  defendant  against  de- 
ceased; Fossett  V.  State,  41  Tex.  Cr.  406,  55  S.  W.  498,  refusing  jocular 
threats  not  specifically  referring  to  deceased;  Hall  v.  State,  43  Tex. 
Cr.  259,  64  S.  W.  249,  refusing  to  admit  indefinite  threats;  Brown  v. 
State,  43  Tex.  Cr.  295,  65  S.  W.  530,  holding  threats  relating  to  de- 
ceased admissible.    See  note,  89  Am.  St.  Bep.  692,  694. 

Distinguished  in  Pratt  v.  State,  53  Tex.  Cr.  283,  109  S.  W.  139,  hold- 
ing in  prosecution  for  murder  that  state  had  right  to  introduce  evi- 
dence of  prior  difficulty;  Dittmer  v.  State,  45  Tex.  Cr.  106,  74  S.  W. 
35,  holding  on  trial  for  assault  to  murder,  that  evidence  of  threats  by 
defendant,  which  are  directly  made  against  injured  party,  is  admis- 
sible; Taylor  v.  State,  44  Tex.  Cr.  549,  72  S.  W.  397,  holding  threats 
of  a  malignant  character  as  to  embrace  deceased,  although  name  of 
deceased  was  not  mentioned,  admissible;  Patton  v.  State  (Tex.  Cr.), 
80  S.  W.  87,  holding  the  admission  of  such  statement  in  evidence  can- 
not be  held  error  where  the  bill  of  exceptions  does  not  show  that 
there  was  not  some  other  expression  which  indicated  deceased  was 
referred  to  in  threat. 

To  Admit  General  Threats  by  Defendant  on  Trial  for  Murder,  in 
which  deceased  was  not  named,  burden  is  upon  state  to  show  that 
same  were  directed  toward  deceased,  or  they  must  be  of  general 
malignity  embracing  all  persons. 

Approved  in  Williams  v.  State,  40  Tex.  Cr.  501,  51  S.  W.  222,  admit- 
ting evidence  of  threats. 

39  Tez.  Cr.  310-319,  46  &  W.  36,  SWANN  ▼.  STATR 
Party  will  not  be  Permitted  to  Voluntarily  Seek  Difllcnlty  and  put 

himself  in  condition  to  be  attacked  and  then  avail  himself  of  right 

of  self-defense. 

Approved  in  Pettis  v.  State,  47  Tex.  Cr.  74,  81  S.  W.  317,  holding 

issue  of  self-defense  not  raised  by  evidence. 

39  Tex.  Cr.  319-320,  45  S.  W.  900,  SAUNAS  T.  STATE. 
Where  Christian  Name  of  Principal  in  Bail  Bond  was  "Noberts** 

and   in   judgment   nisi    and   final    entered  upon  forfeiture   name   ia 
"Norberto,"  there  is  no  variance. 
See  note,  100  Am.  St.  Rep.  331,  348. 
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39  Tex.  Or.  322-330,  45  S.  W.  1020,  TUBNEB  v.  STATE. 

Certificate  of  Begistratlon  of  Brands,  Thougli  Becorded  subsequently 
to  alleged  theft,  is  admissible  In  eTidence,  not  for  purpose  in  itself 
of  proving  ownership,  but  to  be  used  as  circumstance,  coupled  with 
others  shown,  to  prove  identity  of  stolen  animal. 

Approved  in  Chowning  v.  State,  41  Tex.  Cr.  82,  51  S.  W.  947,  follow- 
ing rule;  Sapp  v.  State  (Tex.  Cr.),  77  8.  W.  457,  applying  rule  to 
unrecorded  brand;  Unsell  v.  State,  39  Tex.  Cr.  331,  45  S.  W.  1023, 
holding  court  should  instruct  that  brand  does  not  of  itself  prove 
ownership;  Welch  v.  State,  42  Tex.  Cr.  340,  60  S.  W.  46,  holding  court 
should  limit  effect  to  proof  of  identity.  See  note,  11  L.  B.  A.  (n.  s.) 
S9. 

Fact  That  One  has  Number  of  Brands  Becorded  in  Given  County 
vitiates  use  of  record  of  one  of  such  brands  as'  evidence  of  title. 
Same  is  evidence  of  identity  and  with  other  circumstances  may  show 
title. 

Reaffirmed  in  Swan  v.  State  (Tex.  Cr.),  76  S.  W.  465;  Unsell  v. 
State,  39  Tex.  Cr.  332,  45  S.  W.  1023. 

Where  on  Trial  for  Theft»  defendant  not  having  put  his  character 
in  issue,  prosecuting  attorney  comments  prejudicially  thereon  in  his 
opening  statement,  it  is  error  for  court  to  refuse  to  reprimand  counsel 
and  instruct  jury  to  disregard  his  statements. 

Approved  in  Smith  v.  State,  55  Tex.  Cr.  571,  117  S.  W.  971,  revers- 
ing for  improper  argument  of  state's  counsel  toward  defense  of  in- 
sanity though  defense  did  not  request  charge  withdrawing  remarks 
from  jury;  McKinley  v.  State,  52  Tex.  Cr.  183,  106  S.  W.  342,  re- 
versing in  local  option  prosecution,  though  court  instructed  jury  not 
to  consider  counsel's  remarks;  Patterson  v.  State  (Tex.  Cr.),  60  S.  W. 
560,  holding  court  should  instruct  jury  to  disregard  remarks  though  no 
objection  made. 

'  39  Tez.  Cr.  330-332,  45  S.  W.  1022,  XTNSEIJi  y.  STATE. 

Before  Confession  Wblle  Under  Arrest  is  Admissible,  defendant 
must  have  been  warned  that  it  could  be  used  against  him.  To  warn 
that  it  may  be  used  for  him  holds  out  inducement. 

Approved  in  Adams  v.  State,  48  Tex.  Cr.  92,  122  Am.  St.  Bep.  733, 

,  86  S.  W.  334,  and  Glover  v.  State  (Tex.  Cr.),  76  S.  W.  466,  both  reaf- 
firming rule;  Hill  v.  State  (Tex.  Cr.)i  70  S.  W  754,  accused  need  not 
be  told,  in  giving  warning  as  predicate  for  use  of  his  confession,  that 
he  has  legal  right  to  refuse  to  answer;  Perry  v.  State,  42  Tex.  Cr. 
542,  61  S.  W.  401,  where  defendant  was  a  boy,  holding  warning  of  day 
before  should  be  repeated;  McVeigh  v  State,  43  Tex.  Cr.  19,  62  S.  W. 
757,  holding  warning  that  confession  can  be  used  for  or  against  in- 
sufficient. 

In  Theft  Evidence  Tending  to  Establish  Other  Thefts  not  shown  to 
be  contemporaneous  and  not  sufficient  to  show  systematic  crime  is 
inadmissible. 

Approved  in  Hill  v.  State,  44  Tex.  Cr.  606,  73  S.  W.  10,  in  burglary 
evidence  inadmissible  that  on  same  night  defendant  burglarized  an- 
other house  in  different  place.     See  note,  62  L.  R.  A.  198. 

Wheie  Defendant  Warned  That  Anything  He  Might  Saj  could  be 
used  for  or  against  him,  confession  is  inadmissible. 
See  note,  18  L.  R.  A.  (n.  s.)  824. 

5  Tex.  Notes — 78/:-  [  • 
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Becorded  Brand  U  not  Alone  Snffldent  to  Prore  Ownenhip  where 
it  was  not  recorded  till  after  commission  of  offense. 

See  note,  11  L.  R.  A.  (n.  s.)  89. 

Miscellaneous.^Pearl  v.  State,  43  Tex.  Cr.  196,  63  S.  W.  1017,  cited 
to  point  that  it  is  proper  for  court  to  charge  that  failure  of  defendant 
to  tebtify  should  not  be  used  against  him. 

39  Tex.  Or.  332-339,  45  S.  W.  1009,  BHODE8  v.  STATE. 

On  Trial  for  Homicide,  Wliere  No  Prior  Conspiracy  between  de- 
fendant and  other  parties  is  shown,  prior  declarations  of  such  other 
parties,  not  made  in  defendant's  presence,  are  inadmissible  against 
him. 

Approred  in  Newton  v.  State,  41  Tex.  Cr.  614,  56  S.  W.  65,  unau- 
thorized overtures  to  purchase  witnesses  does  not  establish  a  con- 
spiracy. 

Wliere  Defendant'!  Actoal  Gomplicity  In  Homicide  is  not  estab- 
lished, fact  that  after  mortal  combat  between  deceased  and  defend- 
ant's brother,  defendant  arrived  and,  seeing  his  brother  down, 
mortally  wounded,  struck  deceased,  then  mortally  wounded,  blow,  not 
mortal,  would  not  make  him  guilty  of  manslaughter. 

Distinguished  in  Anderson  v.  State,  43  Tex.  Cr.  278,  65  S.  W.  525, 
holding  defendant  responsible  for  acts  of  assistance  where  defendant 
was  continuously  in  action. 

When  Defendant  not  Present  at  Oommencement  of  Second  Diffl- 
cnlty,  but  appeared  when  second  was  in  progress  and  hastened  to  aid 
brother  who  was  one  of  combatants  he  was  not  responsible  for  all 
that  brother  had  done  before  he  arrived. 

Approved  in  Chapman  v.  State,  45  Tex.  Cr.  487,  76  S.  W,  481, 
where  testimony  tended  to  show  sudden  difficulty  in  absence  of 
alleged  conspirators,  court  should  clearly  have  defined  defendant's 
rights,  directing  jury  to  particular  conditions,  authorizing  them  not  to 
hold  defendant  responsible  for  acts  of  others  who  actually  slew 
deceased. 

Where  No  Prior  Oonspiracy  Shown,  Antecedent  Acts  and  Declara- 
tions of  others  connected  with  offense  done  and  made  in  absence  of 
defendant    are  inadmissible. 

See  note,  68  L.  R.  A.  221. 

39  Tex.  Or.  346-358,  46  8.  W.  236,  48  S.  W.  608,  OABTEB  v.  STATS. 

By  Terms  of  Article  569,  Oode  of  Criminal  Procedure,  fact  that 
people  of  African  descent  were  not  drawn  to  serve  upon  grand  jury 
is  not  ground  for  setting  aside  indictment. 

Overruled  in  Smith  v.  State,  44  Tex.  Cr.  94,  69  S.  W.  153,  and 
Carter  v.  Texas,  177  U.  S.  445,  446,  20  Sup.  Ct.  Eep.  688,  689,  44  L». 
840,  841,  holding  discrimination  against  negroes  requires  setting 
aside  indictment;  Smith  v.  State,  42  Tex.  Cr.  221,  58  S.  W.  97,  fol- 
lowing decision  of  United  States  supreme  court  on  appeal.  Distin- 
guished in  Eastling  v.  State,  69  Ark.  189,  62  S.  W.  587,  588, 
sustaining  refusal  to  quash  where  no  discrimination  against  negroes. 

It  is  Too  Late,  After  Indictment  Found,  to  question  manner  of 
impaneling  grand  jury. 

Reaffirmed  in  Gonzales  v.  State  (Tex.  Cr,),  50  S.  W.  10^8;  Smitb 
v.  State  (Tex.  Cr.),  56  S.  W.  55. 

Fundamental  Question  as  to  Organization  of  Orand  Jury,  arising 
under  federal  constitution,  can  be  raised  by  special  plea  outside  of 
state  statute. 
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Approved  in  Thomas  v.  State,  49  Tex.  Cr.  637,  95  8.  W.  1072, 
following  rule;  Whittle  v.  State,  43  Tex.  Cr.  474,  66  S.  W.  772,  hold- 
ing fact  of  commiBsioner's  interest  in  jury  case  on  docket  no  ob- 
jection. 

Map  of  LociiB  In  Quo  1b  Admissible  to  Explain  Testimony  of  Wit- 
nesses. 

Approved  in  Gibson  v.  State,  53  Tex.  Cr.  370,  110  S.  W.  53,  up- 
holding admission  of  photographs  showing  size  and  location  of  house 
and  its  surroundings  which. showed  scene  of  homicide. 

Wbere  Indictment  Alleged  Name  of  Deceased  as  A.  B.,  fact  that 
shortly  prior  to  homicide  she  was  divorced  and  name  changed  by 
decree  to  A.  C.  did  not  constitute  variance. 

Approved  in  Addison  v.  State,  44  Tex.  Cr.  81,  100  Am.  St.  Bep. 
841,  68  S.  W.  680,  where  deceased  was  known  as  A.  B.  and  on  night 
of  murder  became  A.  C.  by  virtue  of  marriage  to  defendant  and 
indictment  alleged  her  name  as  A.  B.,  there  was  no  variance. 

Under  Fourteenth  Amendment  Race  Discrimin&tion  in  Organization 
of  grand  jury  is  ground  for  challenge  to  array. 

Approved  in  Thomas  v.  State,  49  Tex.  Cr.  638,  95  S.  W.  1073,  and 
Smith  V.  State,  45  Tex.  Cr.  409,  77  S.  W.  454,  both  following  rule; 
Moore  v.  State,  52  Tex.  Cr.  339,  107  S.  W.  542,  arguendo. 

38  Tez.  Cr.  358-366,  73  Am.  St  Bep.  927,  46  B.  W.  242,  GABZA  v. 

STATE. 
If  Homicide  Committed  on  Motive  of  Bobbery  It  is  Murder  in  First 
Degree. 

See  note,  63  L.  B.  A.  361. 

Miscellaneous. — Castro  v.  State  (Tex.  Cr.),  46  S.  W.  239,  miscited 
to  point  that  where  no  petit  jury  drawn,  court  may  direct  summon- 
ing of  special  venire  to  try  criminal  case. 

39  Tex.  Cr.  365>371,  46  S.  W.  251,  WILSON  v.  STATE. 

Jury  is  Inhibited  by  Statute  from  Discussing  Failure  of  defend- 
ant to  testify,  while  considering  their  verdict,  and  violation  of  this 
rule  requires  new  trial,  regardless  of  question  of  injury  to  defendant. 

Approved  in  Adams  v.  State  (Tex.  Cr.),  64  S.  W.  1056,  reaffirming 
rule;  State  v.  Bambo,  69  Kan.  782,  77  Pac.  564,  Bailey  v.  State,  50 
Tex.  Cr.  403,  97  S.  W.  697,  WooUey  v..  State,  50  Tex.  Cr.  216,  96  S.  W. 
28,  Fine  v.  State,  45  Tex.  Cr.  292,  77  S.  W.  807,  Doulton  v.  State 
(Tex.  Cr.),  73  S.  W.  396,  Thorpe  v.  State,  40  Tex.  Cr.  349,  50  S.  W. 
384,  Buessing  v.  State,  43  Tex.  Cr.  86,  63  S.  W.  318,  and  Beard  v. 
State  (Tex.  Cr.),  65  S.  W.  906,  all  reversing  where  failure  to  testify 
discussed;  Fults  v.  State,  50  Tex.  Cr.  503,  98  S.  W.  1058,  reversing 
where  jury  commented  upon  defendant's  failure  to  testify,  after  they 
had  agreed  upon  his  guilt,  but  before  they  had  agreed  as  to  his  plea 
of  insanity;  Rogers  v.  State  (Tex.  Cr.),  55  S.  W.  818,  reversing  for 
discussion  by  jurors  of  defendant's  failure  to  testify  where  he  got 
the  stolen  property. 

Distinguished  in  Jenkins  v.  State,  49  Tex.  Cr.  461,  122  Am.  St. 
Rep.  812,  93  S.  W.  728,  affirming,  though  one  juror  a&ked  why  de- 
fendant had  not  testified,  where  another  replied  that  jury  was  not 
to  consider  question;  Leslie  v.  State  (Tex.  Cr.),  49  S.  W.  74,  mere 
allusion  to  failure  of  defendant  to  testify  and  declaration  of  one 
juror  that  defendant  had  a  right  to  testify  is  not  cause  for  reversaL 
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99  Tax.  Or.  371-379,  46  S.  W.  253,  MOBBIS  v.  STATE. 

That  the  District  Attorney  Applied  the  Expression  "This  Wretch** 
to  the  defendant,  in  not  ground  for  reversal,  where  the  jury  was  told 
to  disregard  such  language. 

Approved  in  Ware  v.  State,  49  Tex.  Or.  416,  92  S.  W.  1095,  improper 
to  apply  epithet  "assassin"  to  defendant.  See  note,  18  L.  B.  A. 
(XL.  s.)   822. 

89  Tex.  Or.  881-387,  78  Am.  St.  Bep.  935,  46  8.  W.  228,  BABTH  v. 
STATE. 

In  Order  That  Oonfession  to  Officer  be  Admissible,  warning  must 
have  been  given  in  accordance  with  statute,  and  confession,  if  not 
made  directly,  must  be  within  such  reasonable  time  thereafter  as 
to  be  with  due  apprehension  of  such  warning. 

Approved  in  Spivey  v.  State,  45  Tex.  Cr.  498,  77  S.  W.  445,  state- 
ment of  husband  to  wife,  while  he  was  under  arrest,  inadmissible; 
Binkley  v.  State,  51  Tex.  Cr.  55,  100  S.  W.  781,  reversing  where  time 
of  warning  not  proved  and  it  was  not  shown  that  defendant  had 
warning  in  mind  at  time  of  confession;  Gallaher  v.  State,  40  Tex. 
Cr.  311,  50  S.  W.  395,  excluding  confession  made  when  defendant 
overcome  by  persuasion  and  accusation;  Perry  v.  State,  42  Tex.  Cr. 
542,  61  S.  W.  401,  holding  warning  to  a  boy  made  day  before  should 
be  repeated;  Petty  v.  State  (Tex.  Cr.),  65  S.  W.  918,  excluding  con- 
fession made  some  dayi  after  warning.  See  note,  73  Am.  St.  Bep. 
945. 

Distinguished  In  BichArdson  t.  State,  44  Tex.  Cr.  212,  70  S.  W.  320, 
where  defendant  duly  warned  in  evening,  confession  made  next 
morning  admissible;  Stephens  v.  State,  49  Tex.  Or.  490,  93  S.  W.  545. 
confession  admissible  where  warning  given  at  time  and  under 
circumstances  indicating  that  defendant  was  mindful  thereof;  Ham- 
lin T.  State,  39  Tex.  Cr.  602,  47  S.  W.  661,  holding  defendant  must 
show  confession  was  not  with  warning  in  mind;  White  v.  State 
(Tex.  Or.),  57  S.  W.  101,  holding  confession  admissible  where  warning 
proper. 

Error  in  Admitting  Evidence  can  be  Onred  by  withdrawal  from 
consideration  of  jury,  only  where  such  evidence  is  not  of  very 
material  character,  and  not  calculated  to  influence  or  affect  jury. 

Approved  in  Henard  v.  State,  46  Tex.  Cr.  93,  79  S.  W.  811,  reveng- 
ing where  court  erroneously  admitted  proof  of  different  acts  of  inter- 
course in  rape  case,  though  evidence  subsequently  withdrawn;  Mc- 
Candles^  v.  State,  42  Tex.  Cr.  59,  57  S.  W.  672,  holding  admission 
of  testimony  not  cured  by  withdrawal;  Hatcher  v.  State,  43  Tex. 
Cr.  239,  65  S.  W.  97,  98,  holding  erroneous  admission  of  testimony 
cured  by  withdrawal. 

As  a  General  Bule  It  is  Best  to  Charge  as  to  Both  Dennrees  of 
Murder,  no  matter  how  atrocious  the  circumstances  attending  the 
homicide. 

Approved  in  Trijo  v.  State,  45  Tex.  Cr.  131,  74  S.  W.  548,  reaffirm- 
ing rule. 

Where  Evidence  is  Conflicting  Question  Whether  Confession  is 
voluntary  is  for  jury. 

See  note,  18  L.  B.  A.  (n.  s.)  782. 

89  Tex.  Or.  389-391,  46  S.  W.  249,  SANCHEZ  v.  STATE. 

Defendant  is  not  Deprived  of  Due  Process  of  Law  by  being  tri<>d 
by  jury  not  drawn  by  jury  commissioners,  but  summoned  by  sheriff 
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under  provisions  of  articles  315Q,  Revised  Statutes,  and  696  of  Code 
of  Criminal  Procedure. 

Approved  in  Short  v.  State,  49  Tex.  Cr.  246,  91  S.  W.  1088,  reaffirm- 
ing rule;  Lenert  v.  State  (Tex.  Cr.),  63  S.  W.  566,  sustaining  selec- 
tion of  jurors  by  commissioners  appointed  hj  court. 

Distinguished  in  White  v.  State,  45  Tex.  Cr.  600,  78  S.  W.  1067, 
error  for  judge  intentionally  to  refuse  to  appoint  jury  commission- 
ers. 

In  Absence  of  Statement  of  Facts,  charge  of  court  will  be  held 
sufficient  on  appeal,  if  applicable  to  facts  provable  under  indictment. 

Reaffirmed  in  Jones  v.  State  (Tex.  Cr.),  51  S.  W.  949. 

39  Tex.  Cr.  391-399,  46  S.  W.  240,  OWENS  v.  STATE. 

Where  Eyldeoce  on  Trial  for  Rape  Shows  Habitual  Intercourse 
between  parties,  question  of  force  vel  non  becomes  important  issue, 
and  should  be  amply  covered  by  charge  to  jury. 

Approved  in  Barnett  v.  State,  42  Tex.  Cr.  305,  62  S.  W.  767, 
holding  where  resistance  successful,  charge  that  resistance  must  be 
greatest  possible  is  unnecessary. 

39  Tex.  Cr.  404-409,  46  &  W.  226,  GODWIN  v.  STATE. 

Miscellaneous. — Cited  in  Williams  v.  State,  53  Tex.  Cr.  400,  110 
S.  W.  64,  refusing  to  review  failure  to  charge,  in  absence  of  bill  of 
exceptions;  Williams  v.  State,  40  Tex.  Cr.  501,  see  51  S.  W.  222, 
holding  that  language  indicating  general  animus  inadmissible  unless 
showing  general  malice  and  embracing  deceased. 

89  Tex.  Cr.  414-425,  46  S.  W.  408,  BED  v.  STATE. 

On  Cross-examination  of  Defendant's  Wife  it  is  not  competent 
to  elicit  matters  not  touched  upon  in  examination  in  chief,  or,  where 
she  denies  such  matters,  to  impeach  her  as  to  them. 

Approved  in  Stewart  v.  State,  52  Tex.  Cr'.  281,  106  S.  W.  688, 
following  rule;  Marsh  v.  State,  54  Tex.  Cr.  148,  112  S.  W.  323, 
cross-examination  as  to  another  matter,  subsequent  to  killing,  inad- 
missible; Richards  v.  State,  53  Tex.  Cr.  413,  110  S.  W.  439,  questions 
as  to  subsequent  intimacy  with  decedent,  improper;  Messer  v.  State, 
43  Tex.  Cr.  106,  63  S.  W.  644,  holding  statements  regarding  independ- 
ent matter  inadmissible.     See  note,  82  Am.  St.  Rep.  44. 

Mutual  Combat  is  Where  Two  Parties  Mutually  and  Willingly 
enter  into  combat,  as  where  they  agree  to  go  out  and  fight  with 
weapons  and  do  so. 

Approved  in  Schauer  t.  State  (Tex.  Cr.),  60  S.  W.  252,  holding 
error  to  charge  on  mutual  combat  where  fight  was  against  defend- 
ant's will;  Stringfellow  v.  State,  42  Tex.  Cr.  591,  61  S.  W.  720,  hold- 
ing error  to  submit  issue  of  mutual  combat  where  fight  resulted  from 
quarrel. 

Where  It  is  Sought  to  Impeach  Witness  by  Showing  Accusation 
of  crime* made  by  defendant  against  him  it  must  appear  that  said 
accusations  assumed  form  of  legal  charge  in  prosecution  instituted. 

See  note,  4  L.  R.  A.  (n.  s.)  700. 

A  Witness  cannot  be  Supported  by  Showing  That  He  Made  State- 
ments as  to  matters  upon  which  he  was  not  impeached,  correspond- 
ing with  his  testimony  on  the  trial. 

Approved  in  St.  Clair  v.  State,  49  Tex.  Cr.  482,  92  S.  W.  1096, 
impeaching  testimony  must  conform  to  the  predicate  laid;  Davis  v. 
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State;  45  Tex.  Cr.  297,  77  B.  W.  452,  where  witness  not  impeached, 
statements  inadmi&sible. 

Where  a  Witness  is  Impeached  by  Showing  That  He  has  Made  a 
contradictory  statement,  he  may  be  supported  by  showing  that, 
shortly  after  the  occurrence,  he  made  statements  consistent  with  his 
testimony. 

Disapproved  in  Burks  v.  State,  78  Ark.  271,  93  S.  W.  9S4,  rejecting 
former  statements  of  impeached  witness,  consistent  with  his  testi- 
mony. 

89  Tex.  Or.  426-441,  46  8.  W.  803,  HABDIN  v.  STATE. 

Article  633  of  Penal  Code  Becoj;ni£e8  That  Qlrl  under  fifteen 
years  of  age  may  consent  to  rape. 

Approved  in  Croomes  v.  State,  40  Tex.  Cr.  681,  683,  53  S.  W.  882, 
883,  separate  opinion,  court  holding  there  may  be  consent  to  assault 
to  commit  rape. 

In  Spite  of  Article  633  of  Penal  Code  Person  having  carnal 
knowledge  of  female  under  age  of  fifteen  cannot  be  guilty  of  as- 
sault with  intent  to  commit  rape  where  she  consents  thereto. 

Reaffirmed  in  Jones  v.  State  (Tex.  Cr.),  46  S.  W.  813;  Tarver  ▼. 
State  (Tex.  Cr.),  46  S.  W.  813. 

Denied  in  State  v.  Carnagy,  106  Iowa,  486,  76  N.  W.  806,  Boss  ▼. 
State,  16  Wyo.  296,  93  Pac.  302,  and  Croomes  v.  State,  40  Tex.  Cr. 
678,  679,  51  S.  W.  926,  all  holding  the  crime  may  exist  with  consent. 

Under  the  Penal  Code  a  Person  may  be  Convicted  of  an  assault 
with  intent  to  rape  a  female  under  fifteen  years  of  age  though  she 
consents  thereto. 

Beaffirmed  in  dissenting  opinions  in  Wflch  v.  State  (Tex.  Cr.),  46 
S.  W.  812,  Jones  v.  State  (Tex.  Cr.),  46  S.  W.  813,  and  Tarver  v. 
State  (Tex.  Cr.),  46  S.  W.  813,  majority  in  each  case  holding  contra. 

89  TttK.  Or.  441-448,  43  S.  W.  933,  COLLINS  v.  STATE. 

Defendant  Who  Testifies  in  His  Own  Behalf  is  presumed  to  do  so 
freely  and  voluntarily,  and  his'  testimony  can  be  used  against  him  on 
subsequent  trial,  though  he  is  not  warned  when  testifying  that  it 
may  be  so  used. 

Approved  in  Preston  v.  State,  41  Tex.  Cr.  309,  53  S.  W.  128,  re- 
affirming rule;  Wooley  v.  State  (Tex.  Cr.),  64  S.  W.  1055,  holding 
testimony  can  be  used  later  though  defendant  thereby  forced  to  take 
the  stand. 

Beconciled  in  Preston  v.  State,  41  Tex.  Cr.  313,  53  S.  W.  881,  ad- 
mitting defendant's  testimony  on  former  trial  though  he  fails  to 
testify  at  the  subsequent  trial. 

39  Tez.  Cr.  448-452,  73  Am.  St.  Bep.  946,  46  8.  W.  936,  42  L.  B.  A. 
587,  EX  PABTE  McCABVEB. 

"Curfew"  Ordinance  is  Void  aa  Invasion  of  Personal  Liberty  of 
Citizen. 

See  notes,  92  Am.  St.  Bep.  799;  61  L.  B.  A.  763. 

Courts  Do  not  Inquire  into  Beasonablllty  of  Municipal  Ordinances 
passed  under  express  grant  of  power,  but  if  passed  under  more 
general  power,  court  will  declare  them  void  if  unreasonable. 

See  note,  93  Am.  St.  Bep.  200. 
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S9  Tex.  Or.  462-466,  73  Am.  St.  Bap.  960,  46  8.  W.  932,  FAVBO  v. 
8TATS. 

House  Under  Bnri^ary  Statnte  is  Any  Baildlng  or  structure  erected 
for  public  or  private  use,  of  whatever  material  it  may  be  constructed. 
A  tent  is  a  house. 

See  note&,  73  Am.  St.  Bep.  902;  127  Am.  St.  Bep.  743. 

Unexplained  Possession  of  Stolen  Property  Held  Sni&cient  to 
justify  jury  in  finding  accused  broke  and  entered  building.- 

See  note,  12  L.  B.  A.  (n.  s.)  211. 

Unexplained  Becent  Possession  of  Fruits  of  Crime  is  Evidence  of 
Guilt. 

See  note,  101    Am.  St.  Bep.  498. 

39  Tex.  Cr.  456-460,  47  &  W.  26,  SELF  v.  STATE. 

Where  Issues  on  Trial  for  Murder  are  Plain  and  Simple,  it  is  no 
ground  for  postponement  that  member  of  firm  of  defendant  counsel 
is  ill,  or  that  defendant,  though  able  to  be  present,  is  not  in  con- 
dition to  properly  assist  his  counsel. 

Approved  in  Boberts  v.  State  (Tex.  Cr.),  51  S.  W.  385,  refusing 
new  trial  where  other  experienced  counsel  ably  represented  defendant. 

From  Fact  Tliat  Juror  on  Voir  Dire  Examination  says  he  has 
formed  no  opinion  a!nd  can  give  defendant  fair  trial,  defendant  is 
not  justified  in  assuming  that  he  was  not  on  grand  jury  that  found 
indictment. 

Approved  in  Templeton  v.  State  (Tex.  Cr.),  57  S.  W.  832,  holding 
juror's  relationship  to  prosecutor,  discovered  after  verdict,  does  not 
require  new  trial. 

Prior  Threats  of  I>efendant  ]>irected  Toward  Deceased  are  ad- 
missible to  show  animus  of  defendant. 

See  note,  89  Am.  St.  Bep.  692. 

S9  Tex.  Cr.  461-466^  73  Am.  St.  Bep.  964,  46  8.  W.  821,  LONG  ▼. 
STATE. 

Where  Diligence  is  Shown,  and  Case  of  State  on  Trial  for  Theft  is 
'Circumstantial,  continuance  bhonld  be  granted  to  prove  alibi. 
See  note,  73  Am.  St.  Bep.  921. 

Indictment  for  Theft  of  Stock  Does  not  Include  charge  of  willfully 
driving  livestock  from  range  without  consent  of  owner. 

Approved  in  Chambers  v.  State  (Tex  Cr.),  59  S.  W.  262,  holding 
«rror  to  charge  theft  where  animal  driven  from  accustomed  range; 
Terry  v.  State,  43  Tex.  Cr.  355,  66  S.  W.  452,  holding  crime  is  theft 
where  animal  is  ridden   away. 

Where  Theft  Indictment  Alleged  Ownership,  of  Mules  In  A  and 
evidence  showed  A  left  them  in  charge  of  B  who  cared  for  them, 
charge  that  if  B  had  care,  custody  and  control  of  them  at  time  of 
theft  to  acquit   is  proper. 

Denied  in  Bailey  v.  State,  50  Tex.  Cr.  402,  97  S.  W.  696,  where 
indictment  for  cattle  theft  alleged  animal  taken  from  possession  of 
owner  and  proof  showed  both  owner  and  tenant  looked  after  animal, 
there  was  no  variance. 

39  Tex.  Cr.  466-467,  46  &  W.  639,  8ADBEBBT  v.  STATE. 

Where  on  Trial  for  Assault  With  Intent  to  ICurder  evidence  shows 
that   defendant   had   fired  shot   which   wounded  four   perbons,   plea 
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of  former  conviction  is  good  which  sets  up  conviction  for 'assault 
with  intent  to  murder  one  of  them. 

Approved  in  Keaton  v.  State,  41  Tex.  Cr.  632,  57  S.  W.  1129, 
holding  conviction  of  assault  to  rob  one  person  does  not  bar  con- 
viction of  murder  of  another;  Cook  v.  State,  43  Tex.  Cr.  188,  96  Am. 
St.  Bep.  854,  63  S.  W.  874,  in  murder  trial  holding  acquittal  of  assault 
to  kill  should  go  to  jury.    See  note,  92  Am.  St.  Bep.  120. 

S9  Tex.  Or.  468,  46  S.  W.  929,  EZ  PABTE  OVEBSTBEET. 

Wliertt  Habeas  OoriniB  Proceeding  is  Heard  by  Judge  in  vacation,, 
transcript  on  appeal  must  be  certified  hy  judge  or  appeal  will  b& 
dismissed. 

Approved  in  Ex  parte  Overstreet  (Tex.  Cr.),  46  S.  W.  1134,  fol- 
lowing rule  in  companion  case;  Ex  parte  Magee  (Tex.  Cr.),  71  S.  W. 
286,  following  rule;  Ex  parte  Brown,  43  Tex.  Cr.  46,  64  S.  W.  250,. 
where  transcript  certified  by  clerk. 

S9  Tex.  Or.  472-473,  46  S.  W.  638,  I.ATHAM  ▼.  8TATB. 

On  Trial  for  Aggravated  Assanlt,  Erldenoe  of  Another  Assault, 
on  same  party  six  months  previously  is  inadmissible. 
See  note,  66  L.  B.  A.  198. 

89  Tex.  Or.  474-476,  46  S.  W.  825,  EX  PABTE  OVEBSTBEET. 

Act  of  Spedsl  Session  of  Twenty-fifth  Legislature  amending  article 
5(H9,  Bevised  Statutes,  subdivision  40,  requiring  occupation  tax  for 
pursuing  business  of  peddler  or  merchant,  is  unconstitutional  under 
article  8,  section  1,  of  constitution,  for  lack  of  uniformity. 

Approved  in  Bainey  v.   State,  41  Tex.  Cr.  265,  53  S.  W.  882,  96 
Am.  St.  Bep.  786,  reaffirming  rule;  Owens  v.  State,  53  Tex.  Cr.  108, 
126  Am.   St.  Bep.   772,   112   S.   W.   1076,  holding  void  act  imposing- 
occupation  tax  on  certain   persons   procuring   assignment   of  wages; 
Ex  parte  Woods,  52  Tex.  Cr.  581,  583,  586,  124  Am.  St.  Bep.  1107,. 
108  S.  W.  1174,  1175,  1177,  16  L.  B.  A.  (n.  s.)  450,  holding  void  act 
levying    occupation    tax    on    retailers    of    nonintoxicating    malt    liquor 
in    local    option   territory    and    exempting   druggists    therefrom;    Ex 
parte  Overstreet  (Tex.  Cr.),  46  8.  W.  1134,  reversing  companion  case; 
Poteet  V.  State,  41  Tex.  Cr.  269,  53  S.  W.  869,  reversing  conviction 
of  cotton  buyer  under  the  rule.     See  note,  129  Am.  St.  Bep.  253. 

39  Tex.  Or.  482-483,  46  S.  W.  645,  STANLEY  v.  STATE. 

Oonvlcted  Person  is  Competent  Witness  until  he  has  accepted 
sentence  or  his  conviction  has  been   affirmed. 

Approved  in  Floumoy  v.  State  (Tex.  Cr.),  59  S.  W.  903,  where 
accused  not  sentenced.  * 

39  Tex.  Or.  488^91,  46  8.  W.  814,  FIELDS  v.  STATE. 

Witness  cannot  be  Impeached  by  Evidence  That  He  had  Knowingly 
Oommitted  bigamy  where  he  had  never  been  indicted  therefor. 
See  note,  14  L.  B.  A.  (n.  s.)  703. 

Miscellaneous.— Cited  in  Smith  v.  State  (Tex.  Cr.),  74  S.  W.  557, 
to  point  that  in  rape  of  child  under  fifteen  state  must  prove  only  one 
act  of  intercourse  between  prosecutrix  and  defendant. 
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S9  Tex.  Or.  491-496,  78  Am.  St.  Rep.  261,  46  &  W.  828»  EX  PABTE 

MANN. 

'Imprisoned  for  Debt,"  m  Used  in  Oonstitatlon,  does  not  apply  to 
criminal  proceedings. 

See  note,  126  Am.  St.  Bep.  661. 

Pardon  Ghranted  by  Qovemor  cannot  Operate  as  Belease  from  pay- 
ment of  costs  to  officers  which  have  been  adjudged  against  convicted 
party,  as  right  to  such  costs  is  individual. 

Approved  in  Campion  v.  Oillan,  79  Neb.  372,  126  Am.  St.  Bep.  667, 
112  N.  W.  588,  11  L.  B.  A.  (n.  s.)  865,  bastardy  is  not  an  "offense" 
within  constitutional  provibion  giving  governor  power  to  pardon  of- 
fenses. 

39  Tex.  Or.  495-497,  46  8.  W.  816^  PEBBY  ▼.  STATE. 

Where  in  Swindling  by  False  Claim  of  Ownership  of  Horse,  evi- 
dence showed  defendant  owned  one  of  horses  which  was  worth  five 
dollars,  and  if  this  amount  deducted  from  amount  fraudulently  ob- 
tained it  would  leave  less  than  fifty  dollars,  conviction  for  felony  not 
sustained. 

Approved  in  Speer  v.  State,  50  Tex.  Cr.  275,  97  S.  W.  470,  where 
information  alleged  prosecutor  swindled  out  of  check  for  ninety  one 
dollars  and  ninety-five  cents,  of  same  value,  and  that  defendant  ac- 
quired excess  of  amount  of  money  over  that  to  which  he  was  entitled, 
which  excess  was  two  dollars  and  seventy  cents,  county  court's  juris- 
diction sufficiently  shown;  Lively  v.  State  (Tex,  Cr.),  74  S.  W.  322, 
where  prosecutor  sold  defendant  goods  for  eighty-two  dollars  and  fifty 
cents  on  his  representation  that  he  owned  two  horses  and  a  crop,  on 
which,  together  with  goods,  he  executed  mortgage  to  secure  price  and 
on  ascertaining  that  defendant  did  not  own  crop  he  secured  return 
of  goods  and  one  horse  and  canceled  debt,  conviction  for  swindling 
not  sustained;  dissenting  opinion  in  La  Moyne  v.  State,  53  Tex.  Cr. 
233,  111  S.  W.  955,  majority  holding  where  in  prosecution  for  swind- 
ling defendant's  representations  as  to  property  upon  which  he  ob- 
tained lien  in  consideration  of  machinery  of  value  of  two  hundred  and 
fifty  dollars  were  false,  fact  that  injured  party's  loss  was  less  than 
fifty  dollars   did  not  reduce  offense  to  misdemeanor. 

Overruled  in  La  Moyne  v.  State,  53  Tex.  Cr.  226,  227,  230,  111  S.  W. 
951,  952,  954,  where  in  swindling  defendant's  representations'  with 
regard  to  property  upon  which  he  obtained  lien  in  consideration  of 
machinery  of  value  of  two  hundred  and  fifty  dollars  were  false,  fact 
that  injured  party's  loss  was  less  than  fifty  dollars  did  not  reduce 
offense  to  misdemeanor. 

39  Tex.  Or.  497-500,  46  &  W.  639,  EX  PABTE  WHITE. 

It  is  Presnmed  That  Warrant  for  Extradition  is  Bightf ally  Issued. 

Approved  in  Ex  parte  Cheatham,  50  Tex.  Cr.  53,  95  S.  W.  1078,  up- 
holding sufficiency  of  executive  warrant  for  extradition. 

39  Tex.  Or.  600-619,  46  8.  W.  817,  IfEYEBS  v.  STATE. 

Law  ProTlding  for  Change  of  Venne  proceeds  upon  ground  that 
prejudice  may  be  so  great  and  general  that  improper  jurors  may  be 
obtained  though  every  test  be  applied  to  them. 

Approved  in  Barnes  v.  State  (Tex.  Cr.)',  59  S.  W,  883|  holding  error 
to  refuse  change  where  prejudice  appears. 
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Article  616,  Oode  of  Criminal  Procedure,  regarding  change  of  venue, 
embraceB  aa  grounds  therefor  both  prejudice  againbt  accused  and  pre- 
judgment of  his  case. 

Approved  in  Gallagher  v.  State,  55  Tex.  Cr.  51, 115  8.  W.  47,  Dobbs 
V.  State,  51  Tex.  Cr.  e32,  103  S.  W.  920,  Alarcon  v.  State,  47  Tex.  Cr. 
419,  83  S.  W.  1116,  and  Cortez  v.  State,  44  Tex.  Cr.  177,  69  S.  W.  538, 
all  holding  defendant  in  murder  case  entitled  to  change  of  venue  on  ac- 
count of  local  prejudice;  Renfro  v.  State,  42  Tex.  Cr.  403,  56  S.  W.  1016, 
holding  proper  to  examine  witness  regarding  prejudgment;  Gallaher  v. 
State,  40  Tex.  Cr.  304,  50  S.  W.  391,  Faulkner  v.  State,  43  Tex.  Cr. 
322,  65  S.  W.  1095,  both  holding  error  to  refuse  motion  for  change 
where  prejudgment  appears. 

39  Tex.  Or.  519-^523,  47  8.  W.  369,  MOBBISON  v.  STATE. 

Affldavlt  Seeking  to  Attack  Verdict  of  Jury  because  of  misconduct, 
to  be  sufficient,  should  state  facts  fully. 

Distinguished  in  Lankster  v.  State,  43  Tex.  Cr.  299,  65  S.  W.  373, 
holding  jury's  discussion  of  former  verdicts  requires  reversal. 

Where  Defendant  Followed  Deceased  and  Wife  Immediately  After 
they  left  where  deceased  and  defendant's  wife  had  copulated,  and 
when  he  accosted  them  deceased  ran  at  him  and  was  shot,  defendant 
was  justified  in  killing  on  account  of  adultery. 

Approved  in  French  v.  State,  55  Tex.  Cr.  541,  117  S.  W.  850,  where 
evidence  showed  defendant  acted  in  defense  of  home  against  unwar- 
ranted intrusion  by  deceased,  it  is  error  ta  fail  to  charge  that  de- 
ceased's unlawful  entry  might  constitute  adequate  cause. 

Where  Defendant  Sto%  Deceased  Inunediat^y  After  He  Game  ttom 
Boom  where  he  had  been  in  adultery  with  defendant's  wife,  charge 
on  manslaughter  necessary. 

Distinguished  in  Ricks  v.  State,  48  Tex.  Cr.  268,  87  S.  W.  1038, 
where  evidence  showed  that  on  first  meeting  prosecutor  denied  ac- 
cusation of  insulting  language  concerning  defendant's  female  relatives 
and  about  half  hour  after  separation  defendant  fired  into  witness' 
house  killing  his  mother,  instruction  on  manslaughter  properly  re- 
fused. 

Statement  by  Jnror  In  Jury-room  That  Former  Jnry  had  rendered 
certain  verdict  against  defendant  is  not  ground  for  reversal  in  absence 
of  showing  of  prejudice. 

Approved  in  Long  v.  State,  48  Tex.  Cr.  183,  88  S.  W.  207,  refusing 
to  reverse  where  one  of  jurors  asked  fellow  jurors  in  jury-room  how 
jury  had  stood  in  previous  mistrial. 

Miscellaneous. — Cited  in  Morriiion  v.  State  (Tex.  Cr.),  51  8.  W.  1133, 
referring  historically  to  former  appeal;  Vinson  v.  State,  55  Tex.  Cr. 
494,  117  S.  W.  848,  discussing  question  of  imperfect  self-defense  and 
necessity  for  looking  at  matter  from  defendant's  standpoint;  Brown 
V.  State,  54  Tex.  Cr.  131,  miscited. 

39  Tez.  Or.  624-529,  47  8.  W.  365,  1118,  EX  PABTE  WILLIAMS. 

Where  Habeas  Corpus  Proceeding  is  Tried  by  Judge  in  vacation, 
record  on  appeal  from  judgment  therein  must  be  certified  by  judge  or 
appeal  will  be  dismissed. 

Reaffirmed  in  Ex  parte  Wickson  (Tex.  Cr.),  47  S.  W.  365. 

Evidence  Held  to  Setiuire  Release  on  Bail  of  Defendant  in  Mnrder 
Case. 
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Approved  in  Ex  parte  Smith  (Tex.  Cr.),  76  S.  W.  917,  granting 
bail  in  murder  case  without  discussion. 

39  Tex.  Or.  529-531,  47  8.  W.  369,  McELBOT  T.  STATE. 

Where  the  Petition  was  for  Election  to  Determine  whether  "hogs, 
sheep,  and  goats"  should  be  prohibited  from  running  at  large,  the 
election  was  void  where  the  order  stated  that  it  was  to  determine 
whether  "hogs,  sheep  or  goats"  should  be  so  prohibited. 

Approved  in  Beuter  v.  State,  43  Tex.  Cr.  573,  574,  67  8.  W.  505,  506, 
holding  election  void  where  ordered  by  county  judge  to  prohibit  run- 
ring  at  large  of  hogs,  sheep  or  goats.    See  note,  90  Am.  St.  Bep.  64. 

Where  the  Local  Option  Stock  Law  had  Been  Adopted  by  county, 
subsequent  act  of  the  legislature  punishing  violation  thereof  by  fine 
was  inoperative  within  that  county. 

Approved  in  Johnson  v.  State,  52  Tex.  Cr.  297,  106  &.  W.  374,  re- 
affirming rule. 

39  Tex.  Or.  631-^33,  47  &  W.  862,  SWAK  T.  STATE. 

Evidence  Held  Sufficient  to  Jostlfy  Oonrt  In  Befoslng  to  Oharge  on 
murder  in  the  second  degree. 

Approved  in  StuUivan  v.  State,  47  Tex.  Cr.  619,  85  S.  W.  812,  where 
defendant  pleaded  guilty,  his  confession  being  corroborated,  court  did 
not  err  in  failing  to  charge  on  reasonable  doubt. 

39  Tex.  Or.  634-537,  47  8.  W.  366,  WEBB  T.  STATE. 
Where  Alleged  False  Instniment  Named  Bank  as  Payee,  it  was  not 

necessary  to  allege  its  incorporation. 

Approved  in  Usher  v.  State,  47  Tex.  Cr.  97,  81  S.  W.  311,  where  al- 
leged forged  note  drawn  in  favor  of  bankers,  not  necessary  to  allege 
whether  they  constituted  firm  or  corporation. 

Distinguished  in  Wisdom  v.  State,  49  Tex.  Cr.  535,  95  S.  W.  505, 
where  indictment  alleged  passing  of  instrument  to  corporation,  proof 
of  such  allegation  necessary. 

Where  Indictment  Attempting  to  Set  Oat  Instrument  Sabstantlally 
according  to  its  terms  alleges  one  of  signatures  to  be  "J.  N.  Webb," 
proof  that  instrument  was  signed  "N.  Webb''  is  a  fatal  variance. 

Approved  in  Black  v.  State,  46  Tex.  Cr.  110,  79  S.  W.  309,  purport 
and  tenor  clauses  must  correspond. 

Where  Indictment  for  Forgery  Sets  Ont  Instniment  according  to  its 
tenor,  it  need  not  allege  that  it  was  act  of  another. 

Approved  in  Huckaby  v.  State,  45  Tex.  Cr.  581,  108  Am.  St.  Bep. 
975,  78  S.  W.  943,  reaffirming  rule. 

39  Tex.  Or.  537-647,  46  S.  W.  821,  LONG  v.  STATE. 

Bule  That  Collateral  Crimes  are  not  Admissible  is  subject  to  excep- 
tions where  such  crimes  form  part  of  res  gestae  of  offense  charged, 
or  serve  to  identify  same  or  to  connect  defendant  therewith,  or  where 
not  contemporaneous  but  showing  intent  or  system. 

Approved  in  Hinson  v.  State,  51  Tex.  Cr.  105,  100  S.  W.  941,  evi- 
dence of  extraneous  crimes  inadmissible  where  it  shows  neither  intent 
nor  system;  Johnson  v.  State,  50  Tex.  Cr.  118,  96  S.  W.  46,  evidence 
that  certain  articles  found  on  defendant  were  fruits  of  former  crimes, 
inadmissible;  Lamar  v.  State,  49  Tex.  Cr.  569,  95  S.  W.  513,  rejecting 
evidence  of  extraneous  offense  subsequent  to  crime  charged;  White  v. 
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State,  45  Tex.  Cr.  604,  79  a  W.  524,  where  defendant  sold  wine  on 
certificatea  that  it  was  for  sacramental  purposes,  evidence  of  extra- 
neous sales  admissible;  Allen  v.  State  (Tex.  Cr.),  73  S.  W.  397,  on 
trial  for  selling  liquor  on  Sunday,  evidence  of  sales  on  subsequent 
Sundays  inadmissible;  Walker  v.  State  (Tex.  Cr.),  72  S.  W.  402,  in 
prosecution  under  local  option  law,  evidence  of  sales  to  persons  other 
than  prosecutng  witness  inadmissible;  James  v.  State,  40  Tex.  Cr. 
195,  see  49  S.  W.  402,  holding  evidence  of  theft  not  eontemporaneoua 
cannot  prove  one  alleged. 

39  Tex.  Cr.  547-^649,  47  a  W.  533,  EX  PARTS  OUFFOBD. 

Habeas  Ck>rpici8  cannot  be  Resorted  to  for  Purpose  of  discharging 
applicant  on  plea  of  former  jeopardy. 

Approved  in  Hovey  v.  Sheffner,  16  Wyo.  276,  125  Am.  St.  Eep.  1037, 
93  Pac.  312,  15  L.  B.  A.  (n.  s.)  227,  improper  discharge  of  jury  after 
accused  placed  in  jeopardy  is  no  ground  for  release  on  habeas  corpus. 
See  note,  87  Am.  St.  Bep.  179. 

39  Tex.  Or.  649^62,  47  S.  W.  464,  MATHI8  T.  STATE. 

Declarations  of  Defendant  While  in  Custody  upon  One  Charge  con- 
cerning another  independent  offense  then  being  committed  or  to  be 
committed  are  admissible  against  him,  independent  of  Code  Criminal 
Procedure,  article  790. 

Approved  in  Beinhard  v.  State,  62  Tex.  Cr.  62,  106  S.  W.  129,  fol- 
lowing rule;  Pate  v.  State,  46  Tex.  Cr.  486,  81  S.  W.  739,  where  de- 
fendant's statement  with  reference  to  lease  of  pasture,  fence  of  which 
he  was  charged  with  breaking,  was  made  prior  to  such  breaking  and 
while  he  was  in  jail  for  another  offense,  it  was  admissible. 

Distinguished  in  Robinson  v.  State,  55  Tex.  Cr.  43,  114  S.  W.  811, 
on  trial  for  horse  theft  statements  of  defendant  while  under  arrest  for 
another  offense  as  to  how  he  obtained  horse   are  admissible. 

An  Assault  With  Intent  to  Murder  One  Party  With  Accidental  In- 
Jnry  to  another  carries  over  malice  to  such  other  by  implication. 
See  note,  7  L.  B.  A.  (n.  s.)  630. 

39  Tex.  Cr.  553-567,   47   8.  W.   647,   48   S.   W.   189,   ICATE^WS  V. 
STATE. 

Indictment  for  Theft  of  Cattle  should  allege  number  stolen,  and  use 
of  word  "cattle"  alone  is  insufficient. 

Approved  in  Wells  v.  State,  50  Tex.  Cr.  502,  98  S.  W.  852,  indict- 
ment for  horse  theft  charging  defendant  with  "fraudulently''  taking 
property,  is  defective;  Mathews  v.  State,  41  Tex.  Cr.  99,,  51  S.  W.  915, 
description  as'  "one  head  of  cattle"  is  sufficient. 

Where  Evidence  Shows  Confession  by  Defendant  Charge  on  Circmn- 
stantial  Evidence  is  unnecessary. 

Approved  in  Whitehead  v.  State,  49  Tex.  Cr.  124,  90  S.  W.  876,  fol- 
lowing rule.    See  note,  69  L.  B.  A.  207. 

39  Tex.  Cr.  557-565,  47  S.  W.  650,  SAWYER  v.  STATE. 
Juror  Stating  on  Voir  Dire  That  He  has  Conscientious  Scruples 

against  death  penalty  may  be  excused  on  suggestion  of  prosecution 
that  he  is  disqualified. 

Approved  in  Rhea  v.  State,  63  Neb.  471,  88  N.  W.  791,  following 
rule. 
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39  Tex.  Or.  666-673,  47  S.  W.  646,  50  &  W.  842,  MOBSE  v.  STATE. 

Statement  ef  Facts  not  Certlfled  by  Trial  Judge  will  not  be  eon- 
eidered  on  appeal. 

Approved  in  Wesley  v.  State,  45  Tex.  Cr.  64,  73  S.  W.  961,  where 
there  is  no  statement  of  facts  which  can  be  considered,  errors  as  to 
charge  cannot  be  revised;  Guerrero  v.  State,  41  Tex.  Ct.  163,  53  S.  W. 
119,  signature  of  presiding  judge  must  appear  on  such  statement  in 
such  way  as  to  indicate  his  approval. 

Nunc  Pro  Tunc  Entry  of  Notice  of  Appeal  at  Subsequent  Term  of 
court  is  without  authority  of  law,  and  does  not  confer  jurisdiction  on 
appeal. 

Approved  in  Boan  v.  State  (Tex.  Or.),  65  S.  W.  1069,  holding  notice 
of  appeal  after  trial  term  too  late. 

89  Tex.  Or.  579-^08,  47  8.  W.  656,  HAMUN  v.  STATE. 

Where  Juror  on  His  Voir  Dire  Examination  said  that  he  had  opinion 
formed  from  having  heard  member  of  grand  jury  which  found  indict- 
ment state  opinion,  bill  of  exception  to  his  qualification  is  insufficient 
to  show  error,  where  it  fails  to  show  nature  of  juror's  information, 
or  that  his  opinion  is  fixed. 

Approved  in  Tubb  v.  State,  55  Tex.  Cr.  626,  117  S.  W.  869,  where 
only  defense  was  insanity  and  juror  upon  voir  dire  stated  he  would 
try  defendant  fairly  and  impartially  and  in  accordance  with  law  and 
evidence,  not  error  to  refuse  challenge  because  he  had  expressed 
opinion  as  to  general  guilt  of  defendant;  Wilkerson  v.  State  (Tex. 
Cr.),  57  S.  W.  960,  holding  jurors  with  opinions  not  fixed,  founded  on 
hearsay  and  rumor,  are  qualified. 

Admissibility  of  Confession  l^de  When  Defendant  was  not  under 
arrest,  but  when  he  claims  to  have  been  under  duress,  is  question  for 
court,  and  if  same  is  admitted,  court  should  submit  to  jury,  vrith 
proper  instructions,  question  as  to  weight  to  be  given  same. 

See  note,  73  Am.  St.  Rep.  942. 

Unless  Testimony  is  Obviously  Inadmissible  Objection  That  It  is 
Irrelevant  and  inadmissible   is  insufficient. 

Approved  in  Baldridge  v.  State,  45  Tex.  Cr.  195,  74  S.  W.  918,  fol- 
lowing rule. 

Defendant  must  Show  That  Such  Interval  had  Elapsed  between 
warning  and  confession  that  defendant  at  time  did  not  have  warning 
in  mind. 

Approved  in  Yancey  v.  State,  45  Tex.  Cr.  369,  76  S.  W.  572,  fact 
that  twenty-four  hours  intervened  between  last  warning  and  confes- 
sion does  not  necessarily  preclude  its  admission;  Bichardson  v.  State, 
44  Tex.  Cr.  212,  70  S.  W.  320,  upholding  admission  of  confession  made 
in  jail  where  defendant  warned  on  evening  prior  to  confession. 

Circumstantial  Evidence  to  Warrant  Conviction  Need  not  Demon- 
strate guilt  of  defendant  beyond  possibility  of  his  innocence. 

See  note,  97  Am.  St.  Bep.  777. 

39  Tex.  Cr.  609-618,  47  8.  W.  721,  BYBD  v.  STATE. 

ApjAlcation  for  Continuance  is  Properly  Denied  vhere  whereabouts 
of  absent  witness  was  known  to  defendant  twjnty  days  before  trial, 
but  no  attempt  made  to  secure  her  attendance  or  deposition. 

Approved  in  Searcy  v.  State,  40  Tex.  Cr.  463,  53  S.  W.  344,  ar- 
guendo, holding  continuance  properly  denied  where  defendant  failed 
to  join  in  state's  process. 
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Oaia  win  not  Ordinarily  be  Bevarsed  because  of  denunciatory  re- 
marks of  prosecuting  officer  relative  to  defendant,  unless  special 
charge  is  asked  and  refused,  but  courts  should  adopt  stringent  meas- 
ures to  prevent  such  practice. 

Approved  in  Ware  v.  State,  49  Tex.  Cr.  416,  92  S.  W.  1096,  holding 
it  improper  for  state's  counsel  to  call  defendant  an  assassin  in  argu- 
ment to  jury;  Giles  v.  State  (Tex.  Cr.),  57  S.  W.  99,  sustaining  re- 
fusal to  charge  where  request  not  written. 

On  Trial  for  Murder  Where  Manslaughter  is  Predicated  upon  ante- 
cedent assault  upon  defendant  by  wife  of  deceased,  and  there  is 
evidence  that  deceased  was  present  encouraging  his  wife,  charge 
bhould  inform  jury  that  such  assault  amounted  to  assault  by  deceased, 
and  might  reduce  offense  to  manslaughter,  and  refusal  of  such  charge 
is  error. 

Approved  in  Parmell  v.  State,  51  Tex.  Cr.  627,  103  S.  W.  910,  in 
murder  where  evidence  showed  defendant  interfered  to  protect  son 
who  was  held  down  by  deceased,  court  erred  in  not  instructing  that 
assault  on  defendant's  son  might  be  adequate  cause;  Swanner  v.  State 
(Tez.  Cr.),  5^  S.  W.  75,  sustaining  charge  to  find  manslaughter  if  de- 
fendant incapable  of  cool  reflection. 

Distinguished  in  Thomas  v.  State,  49  Tex.  Cr.  644,  95  S.  W.  1075. 
upholding  charge  on  cooling  time  where  deceased  had  made  two  at- 
tacks on  defendant  about  half  hour  apart. 

39  Tex.  Or.  624r-626,  47  S.  W.  649,  EX  PABTE  OHESTNXTTT. 
Application  for  Habeas  Corpus  to  Appellate  Court  will  be  Dismissed 

where  it  appears  that  since  filing  application  he  has  been  released  on 
bond. 

Approved  in  Ex  parte  Walton,  45  Tex.  Cr.  76,  74  8.  W.  315,  follow- 
ing rule. 

39  Tex.  Or.  625-628,  48  8.  W.  70,  JOHNSON  v.  STATE. 

Under  Article  671,  Code  of  Criminal  Procedure,  plea  of  guilty  en- 
tered by  defendant  in  felony  case  without  having  been  warned  is'  ad- 
missible against  him  in  subsequent  trial  where  such  testimony  is 
relevant. 

Approved  in  Murmutt  v.  State  (Tex.  Cr.),  67  8.  W.  509,  following 
rule;  Wooley  v.  State  (Tex.  Cr.),  64  S.  W.  1065,  holding  testimony  on 
first  trial  admissible  on  second  trial. 

Warning  is  not  Necessary  Wbere  Defendant  Pleads  Onilty  in  Mis- 
demeanor. 

Approved  in  Beason  v.  State,  43  Tex.  Cr.  444,  67  S.  W.  97,  69  L.  B. 
A.  193,  following  rule. 

In  Burglary  Where  It  Appeared  Defendant  bad  Pleaded  Guilty  in. 
county  court  to  theft  committed  in  burglary  which  was  part  of  same 
transaction,  such  plea  of  guilty  was  admissible. 

See  note,  62  L.  B.  A.  342. 

39  Tex.  Cr.  628-630,  47  S.  W.  654,  TEBBY  V.  STATE. 

In  Burglary  Evidence  is  Competent  and  Admissible  which  tends  to 
identify  pistol  found  on  codefendant,  as  one  taken  from  burglarized 
house. 

Approved  in  State  v.  Bringgold,  40  Wash.  17,  82  Pac.  134,  in  prose- 
cution in  superior  court  evidence  that  defendant  had  formerly  pleaded 
guilty  to  same  offense  in  justice's  court,  and  afterward  withdrawn 
plea,  is  competent. 
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30  Tex.  Or.  630-639,  47  g.  W.  996,  EX  PABTE  WILSON. 

il  Where  Witness  Before  Chrand  Jury  is  asked  what  hab*  become  of  bill 

^  of  sale  to  cattle  he  and  others  are  charged  with  having  stolen,  he 

may  refuse  to  answer  where  such  bill  of  sale  is  alleged  to  be  false 
I  and  forged,  and  he  claims  that  his  answer  would  tend  to  incriminate 

1-  him. 

^  Approved  in  Ex  parte  Merrell,  50  Tex.  Cr.  194,  95  8.  W.  1047,  where 

relator  brought  before  grand  jury  he  may  decline  to  answer  whether  his 

barkeepers  under  his  control  had  made  any  sale  in  his  saloon  on  Sun- 
i  day;  Ex  parte  Sauls,  46  Tex.  Cr.  212,  78  S.  W.  1075,  where  relator 

I  arrested  on  search-warrant  under  statute  authorizing  issuance  of  war- 

1,  rantb  on  complaint  before  justice  of  peace  to  investigate  illegal  liquor 

;e  transactions,  and  to  arrest  persons  connected  therewith,  he  cannot  be 

compelled  to  testify  against  himself;  Wilson  v.  State,  41  Tex.  Cr.  119, 
ii  51  8.  W.  917,  refusing  to  allow  state  to  cross-examine  defendant  re- 

iB  garding  bill  of  sale  which  he  refused  to  produce  before  grand  jury  on 

it  constitutional  grounds. 

t«  Miscellaneous.— Cited  in  Crowell  v.  State,  56  Tex.  Cr.  492,  120  S. 

^  W.  904,  to  point  that  it  is  error  to  admit  in  evidence  defendant's 

silence  touching  declarations  made  in  his  presence  unless  such  btate- 
^  ments  in  effect  amount  to  accusation,  and  are  of  character  calling  for 

it-  reply. 

39  Tez.  Or.  639-654,  48  8.  W.  61,  BBNNETT  v.  STATE. 

Where  on  Trial  for  Murder  Evidence  is  Purely  Oircumstantial,  and 
^  nothing  is  shown  as  to  circumstances  of  killing,  or  as  to  state  of  de- 

)i  fendant's  mind  at  time,  charge  must  be  given  upon  second  degree. 

Approved  in  Pearl  v.  State,  43  Tex.  Cr.  196,  197,  63  8.  W.  1017, 
^  holding  charge  unnecessary  where  evidence  shows  a  deliberate  design. 

Where  Oourt  on  Trial  for  Murder,  where  theory  of  defense  is  death 
by  suicide,  has  charged  upon  alibi  and  circumstantial  evidence  in  ac- 
cord with  authority,  it  is  error  to  refuse  to  charge  that  jury  must 
acquit  if  evidence  leaves  any  other  reasonable  hypothesis  than  that 
defendant  killed  deceased. 

Approved  in  Beard  v.  State,  41  Tex.  Cr.  178,  53  S.  W.  350,  approv- 
ing charge  given  on  eireumstancial  evidence.  See  note,  97  Am.  St. 
Bep.  795. 

Witness  in  Murder  Oase  may  State  Manner  and  Bearing  of  parties 
toward  each  other. 

Approved  in  Campos  v.  State,  50  Tex.  Cr.  292,  97  S.  W.  102,  witness 
in  murder  case  may  state  tone  of  voice  in  which  parties  expressed 
themselves;  Jackson  v.  State,  44  Tex.  Cr.  2^2,  70  S.  W.  761,  in  em- 
bezzlement statement  of  attorney  who  drew  up  papers  concerning 
original  transaction  to  effect  that  defendant  "seemed  very  much  sur- 
prised about  the  note"  is   admissible. 

Wliere  Witness  Testified  as  to  Damaging  Statements  Made  to  Him 
by  defendant,  cross-examination  as  to  his  secret  reasons  for  wishing 
to  leave  in^pression  on  defendant  that  he  would  not  divulge  knowl- 
edge,  held  prejudicial. 

Distinguished  in  James  v.  State,  40  Tex.  Cr.  194,  49  S.  W.  401, 
where  prosecution  not  instituted  until  fifteen  months  after  theft, 
and  defendant  attempted  to  discredit  prosecutor  on  account  of  this 
delay,  prosecutor  on  re-examination  may  show  that  delay  was  at 
suggestion  of  sheriff. 
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It  !■  Bitot  for  Sheriff  to  Testify  to  Details  of  Efforts  and  inquiries 
he  made  to  ferret  out  perpetrators  of  crime  for  which  defendant 
on  trial. 

Distingruished  in  Bennett  v.  State,  47  Tex.  Cr.  56,  81  S.  W.  31, 
where  flight  proven  evidence  as  to  efforts  made  by  officers  to  find 
whereabouts  of  defendant   is  admissible. 

Miscellaneous.— Bennett  v.  State,  43  Tex.  Cr.  ^2,  64  S.  W.  254, 
referring  historically  to  former  appeal. 

39  Tex.  Or.  654-662,  47  &  W.  984,  UTTLE  v.  STATS. 

Juror  Testifying  on  Voir  Dire  That  He  has  Conscientious  Scraples 
against  death  penalty  may  be  challenged  by  state. 

Approved  in  Johnson  v.  State,  44  Tex.  Cr.  333,  71  S.  W.  25,  fol- 
lowing rule. 

39  Tez.  Or.  662-667,  47  8.  W.  665,  GUEBBEBO  v.  STATE. 

Where  in  Morning  Parties  had  Altercation  and  Later  Deceased  met 
defendant  and  suggested  they  go  out  of  town  and  settle  matter,  and 
they  went  off  alone,  dueling  not  proven. 

See  note,' 63  L.  B.  A.  378. 

Miscellaneous. — Guerrero  v.  State,  41  Tex.  Cr.  164,  53  S.  W.  120, 
referring  historically  to  former  appeal. 

39  Tez.  Cr.  667--671,  73  Am.  St.  Bep.  965,  47  &  W.  1003,  BED  t. 
STATE. 

If,  in  Particular  Case,  Actual  Doer  of  Offense  may  be  guilty  of 
one  degree  of  felonious  homicide  and  aider  and  abetter  guilty  of 
another,  intent  of  actual  doer  should  be  properly  charged  upon,  and 
then  jury  should  be  charged  as  to  intent  of  aider  or  abetter,  and 
to  assess  punishment  accordingly. 

Approved  in  Henry  v.  State  (Tex.  Cr.),  49  S.  W.  98,  reaffirming 
rule;  Parnell  t.  State,  51  Tex.  Cr.  625,  103  S.  W.  909,  where  evidence 
raised  question  as  to  whether  defendant  or  another  inflicted  deadly 
blow,  charge  on  principals  should  not  be  complicated  with  law  of 
self -defense;  Abbata  v.  State,  51  Tex.  Cr.  513,  102  S.  W.  1126,  hold- 
ing in  murder  against  two  defendants,  court  erred  in  failing  to 
apply  law  of  principals  to  facts,  where  evidence  showed  both  de- 
fendants not  necessarily  guilty  and  might  have  been  actuated  by 
different  intents;  Oates  v.  State,  51  Tex.  Cr.  454,  103  S.  W.  862, 
f  where  evidence  showed  another  fired  fatal  shot  and  that  defendant 

was  present,  charge  that  if  defendant  alone  or  acting  with  another, 
while  engaged  in  robbery,  with  malice  aforethought  killed  deceased, 
it  was  murder  in  first  degree,  is  erroneous;  Bed  ▼.  State  (Tex.  Cr.), 
53  S.  W.  619,  referring  to  former  appeal  for  detailed  statement  of  the 
evidence;  Bed  v.  State  (Tex.  Cr.),  54  S.  W.  770,  reaffirming  rule  on 
rehearing;  Leslie  v.  State,  42  Tex.  Cr.  68,  57  S.  W.  660,  Bibby  v. 
State  (Tex.  Cr.),  65  S.  W.  195,  Faulkner  v.  State,  43  Tex.  Cr.  327, 
65  S.  W.  1098,  all  holding  charge  disregarding  intent  of  aider  or 
abetter  erroneous;  dissentiiig  opinion  in  Cabrera  v.  State,  56  Tex.  Cr. 
187,  118  S.  W.  1077,  majority  upholding  refusal  of  special  charge 
that  state  must  prove  by  defendant's  acts  or  declarations  defend- 
ant's intent  at  time. 

If  One  Enters  into  Conunission  of  Offense  With  Same  Intent  and 
purpose,  his  offense  is  of  same  degree  as  actual  doer,  bat  if   his 
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intent  is  different  criminal  one,  he  is  guilty  according  to  intent  with 
which  he  performB  hia  part. 
See  note,  2  U  B.  A.  (n.  s.)  897. 

39  Tex.  Or.  675-677,  47  &  W.  987,  BIOS  ▼.  STATE. 

Where  Two  Parties  are  Separately  Indicted  for  Theft  of  Oattle, 
wife  of  one  not  on  trial  i&  competent  witness  against  one  on  trial, 
it  appearing  that  prosecution  had  been  agreed  to  be  dismissed  against 
her  husband. 

Beaffirmed  in  Bios  v.  State  (Tex.  Cr.),  48  S.  W.  506,  companion 
case. 

Agreement  to  DismiSB  Oase  Against  Husband  in  order  to  secure 
testimony  of  wife  against  codefendant  of  husband  is  enforceable, 
and  her  testimony  is  admissible  under  such  circumstances. 

Distinguished  in  TuUis  v.  State  (Tex.  Cr.),  52  S.  W.  84,  holding 
agreement  to  turn  state's  evidence  must  be  made  with  concurrence  and 
consent  of  judge  in  whose  court  indictment  is  pending. 

Charge  on  Circumstantial  Eyldence  is  Unnecessary  where  there  is 
positive  evidence  though  it  be  that  of  accomplice. 

See  notes,  97  Am.  St.  Bep.  791;  69  L.  B.  A.  207. 

89  Tex.  Or.  677-681,  47  8.  W.  1010,  BELL  t.  STATE. 

In  Order  to  BlaJce  Party  Principal  When  He  is  not  Present  at 
commission  of  crime,  he  must  have  been  then  keeping  watch  to 
prevent  interruption  of  person  actually  engaged,  or  doing  some  other 
act  aiding  or  encouraging  latter  in  commission  of  crime. 

Approved  in  Criner  v.  State,  41  Tex.  Cr.  292,  53  S.  W.  874,  reaffirm- 
ing rule;  O'Quinn  v.  State,  55  Tex.  Cr.  26,  115  S.  W.  44,  where  in 
hog  theft  it  was  not  shown  that  defendant  was  present  at  taking 
or  killing  of  hogs,  charge  that  if  parties  were  acting  together  on 
prior  understanding  it  was  unnecessary  that  defendant  be  present 
at  taking  to  make  him  principal  is  erroneous;  McDonald  v.  State, 
46  Tex.  Cr.  5,  79  S.  W.  543,  charge  that  all  persons  are  principals 
who  are  guilty  of  acting  together  in  commission  of  offense,  whether 
all  were  present  or  not,  is  erroneous;  Steed  v.  State,  43  Tex.  Cr. 
571,  67  S.  W.  331,  holding  charge  on  law  of  principals  erroneous 
where  evidence  showed  defendant  not  present  when  stolen  animal 
killed,  but  after  it  was  butchered  assisted  slaughterer  to  put  it  on 
wagon;  Joy  v.  State,  41  Tex.  Cr.  50,  51  S.  W.  934,  condemning 
charge  as  not  being  in  conformity  with  charge  in  cited  case;  Wright 
V.  State,  40  Tex.  Cr.  46,  48  S.  W.  192,  holding  charge  erroneous  mak- 
ing defendants  liable  if  acting  under  previous  design;  Walton  v. 
State,  41  Tex.  Cr.  460,  55  S.  W.  568,  arguendo. 

In  Oase  of  Oonflicting  Evidence  Oourt  Should  Charge  on  Law  of 
flccomplices  and  leave  jury  to  find  whether  or  not  witness  is  an 
accomplice. 

Approved  in  Clay  v.  State,  15  Wyo.  60,  86  Pac.  19,  following  rule. 

Where  Matter  of  Conspiracy  Bests  Alone  on  Accomplice's  Testi- 
mony, it  is  error  to  charge  that  witness  was  an  accomplice  according 
to  his  own  testimony,  and  that  one  not  present  at  taking  but  subse- 
quently receiving  stolen  goods  is  principsl. 

Approved  in  Beagan  v.  State,  49  Tex.  Cr.  445,  93  S.  W.  734,  Mora- 
witz  V.  State,  49  Tex.  Cr.  368,  91  S.  W.  228,  Barton  v.  State,  49  Tex. 
Cr.  122,  90  S.  W.  877,  Hart  v.  State,  47  Tex.  Cr.  159,  82  S.  W.  653, 
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HarriBon  v.  State,  47  Tex.  Cr.  403,  83  8.  W.  704,  Carbongh  ▼.  State, 

49  Tex.  Cr.  454,  93  S.  W.  738,  Fniger  v.  State,  50  Tex.  Cr.  622,  99  j 

S.  W.  1015,  Oates  v.  State,  50  Tex.  Cr.  40,  95  S.  W.  106,  and  Jones 

V.  State,  44  Tex.  Cr.  559,  72  S.  W.  846,  all  following  rule;  Washington 

V.  State,  47  Tex.  Cr.  133,  82  S.  W.  654,  charge  that  jury  cannot  con-  j 

vict    on    testimony    of    accomplices    named    unless    their    testimony 

corroborated  by  other  evidence  tending  to  prove  prosecutor  robbed 

and  that  defendant  took  part  in  act,  is  erroneoub;  Crenshaw  v.  State, 

48  Tex.  Cr.  78,  85  S.  W.  1148,  charge  simply  requiring  jury  to  convict 

if  testimony  of  accomplice  has  been  corroborated    is  bad;  Jordan  v. 

State,  51  Tex.  Cr.  146,  101  S.  W.  247,  and  Fruger  v.  State,  56  Tex.  Cr. 

394,  120   S.   W.  198,  both  holding  charge  on  accomplice  testimony  ^ 

that  jury  must  first  believe  that  such  testimony  is  true  and  tends 

to   connect   defendant   with   offenbe   charged    is   erroneous;  Jackson 

\.  State,  51  Tex.  Cr.  221,  101  S.  W.  807,  in  adultery  charge  that  if 

testimony   of   prosecutrix  was   not   corroborated   by   other   evidence 

tending  to  connect  defendant  with  offense  and  that  it  is  insufficient 

to  merely  show  commission  of  offense   is  erroneous. 

39  Tex.  Or.  681-684,  47  &  W.  978,  DAVIS  v.  STATE.  1 

Statement  of  Facts  Filed  More  Than  Ten  Dajrs  after  adjournment 
will  not  be  considered  unless  due  diligence  to  file  same  in  time  be  \ 

shown.  I 

Approved  in  Grogan  v.  State,  41  Tex.  Cr.  596,  56  S.  W.  57,  where  i 

there  is  no  order  allowing  time  to  file  statement  of  facts  after  term  j 

and  statement  filed  four  days  after  adjournment,  no  proper  diligence 
is  shown,  and  unsworn  statement  of  trial,  judge  in  explanation  of 
matter  cannot  be  considered;  dissenting  opinion  in  Cannon  v.  State,  « 

41  Tex.  Cr.  494,  56  S.  W.  363,  court  admitting  statement  where  due 
diligence  shown. 

Fonner  Acquittal  or  Oonvlction  in  Court  of  Competent  Jurisdiction 
bars  prosecution  for  same  offense  but  does'  not  bar  prosecution  for 
higher  grade  of  offense  over  which  said  court  had  no  jurisdiction.    ' 

Approved  in  Dumas  v.  State,  48  Tex.  Cr.  28,  85  S.  W.  1058,  con- 
viction of  simple  assault  in  justice  court  is  no  bar  to  prosecution  for 
aggravated  assault  in  county  court  based  on  same  transaction;  dis- 
senting opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  201,  112  S.  W. 
1064,  majority  holding  where  in  manslaughter,  defendant  had  been 
previously  acquitted  of  two  degrees  of  murder,  murder  evidence  is 
admissible  under  original  indictment  for  murder,  in  order  to  prove 
manslaughter.    See  note,  92  Am.  St.  Bep.  114. 

39  Tex.  Or.  684-687,  47  S.  W.  1000,  McAVOY  T.  STATE. 

Where  Perjury  Indictment  Sets  Out  False  Testimony  and  alleges 
it  was  material,  it  is  necessary  to  prove  so  much  of  pleadings  and 
evidence  at  former  trial  as  will  present  question  and  materiality. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  529,  78  S.  W.  699,  fol- 
lowing rule. 

89  Tex.  Cr.  688-690,  47  &  W.  991,  BEASLEY  v.  STATE. 

Indictment  Charging  Forgery  of  Bill  of  Lading  by  signing  name 
of  "J.  C.  Pray,  Agt.,"  such  bill  being  ostensibly  issued  by  common 
carrier,  is  insufficient  unless  it  allege  that  "J.  C^  Pray"  is  agent  of 
Buch  common  carrier. 

Approved  in  Lynch  v.  State,  41  Tex.  Cr.  211,  53  S.  W.  694,  indict- 
ment for  forgery  of  cotton  weigher's  receipt  should  explain  meaning 
of  weight  figures  on  forged  receipt. 
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